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Mr.Justice Sethunatha Sarma Subramani, Judge of the Kerala High Court has been trarsterred as 
Judge of the Madras High Court. Justice Subramani was sworn in a Judge of the Madras Hi épeCourt on 
3rd August, 1994, Mr.Justice Subramani hails from a family of eminent lawyers. He ha: 7 iucraetive 
practice in the Kerala High Court. With his rich experience Mr.Justice Subramani could make a 
significant contribution to the cause of justice in the Madras High Court. The Madras Law Journal 
extends its whole hearted welcome to Mr.Justice Subramani and wish him a very pleasant tenure of 
Office as a Judge of the Chartered High Court. : 
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AGRICULTURAL TENANCY IN TAMIL NG 

REQUIREMENTS OF LAW RELATING TO NOTICE TO QUIT. 


By 
Mr.K. Kannan, Advocate, Cuddalore/Madras. 


Introduction: The plain meanings of Secs.106 and 117 of the Transfer of Property Act have 
paradoxically not helped courts give out a simple answer to whether at all notice to quit is necessary in 
cases of agricultural tenancies. In interpreting the sections, the High Court of Madras has woven a thick 
web of judicial pronouncements, at once inconsistent and confusing. The last of the judgments is the one 
decided by His Lordship Shri Thanikkachalam in R.Parthasarathy (died) and eight others v. Arumuga 
Padayachi, (1993)1 L.W. 555. 


Law as stated by Shri Thanikkachalam, J.: In asuit instituted by a landlord for recovery of possession 
of the property which was a coconut tope, the defence by the tenant was that he enjoyed not merely a 
right to pluck coconuts and bale out water from the well for the purpose of irrigating the coconut trees, 
but also raise crops in the remaining punja land. The court held that the lease was for an agricultural 
purpose and although a notice had been issued by the landlord prior to the institution of the suit, it did 
notconform to the provisions under Sec.106 of the Transfer of Property Act and hence thesuit was liable 
to be dismissed. In so doing, the learned Judge relied upon among other decisions, the decision ix 
Venugopal Pillai v. Tirunavukkarasu, (1948)2 M.L.J. 155: 61 L:W. 54, ït is respectfully submitted that 1 « 
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Relevant provislGRs offra ef of Property Act: Chapter V of the Transfer of Property Act deals with 
leases of immovable property. Sec.106 of the Transfer of Property Act reads: 


“In the absence ofa contract or local Jawand the usage to the contrary, a lease ofimmovable property 
for agricultural or manufacturing purposes shall be deemed to bea lease from year to year terminable 
onthe part of either lessor or lessee, by 6 months notice expiring with the end ofa year of the tenancy 
and the lease of immovable property for any other purpose shall be deemed to be a lease from month 
to month terminable on the part of either lessor or lessee by 15 days notice expiring with the end of 
a month of the tenancy. 









a 
Every notice under this section muspBey gs}gned byor on behalf of the person giving it and 
sent by post to the party who is iy dèdtobe boungbyit ÑO be tendered or delivered personally 
to such party or to one of his fayi Aore antsat his res denge set out, or (if such tender or delivery 
is practicable) affixed to a comspituqus-part ofthe proper. z 

2 eet ee: 
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Sec.117 however spells out the AC ae cability with reference to the agricultural 
leases alone. > STT ; 
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“Sec.117: Exemption of leases for agricultural p Pat f the provisions of this chapter apply 
to leases for agricultural purposes, except in so far as State Government made by notification 
published in the Official Gazette declare all or any of such provisions to be so applicable in the case 
of all or in such leases together with or subject to, those to the local law, if any, for the time being 
in force. 


c 


Such notification shall not take effect until the expiry of six months from the date of its publication. 


Effect of Sec.117 of Transfer of Property Act: Reading Sec.106 with Sec.117, it will be evident that even 
on the conclusion which the learned judge came to, with regard to the nature of lease as agricultural, 
the requirement of notice under Sec.106 was not necessary at all and the said provision did not apply 
proprio vigore to agricultural leases in respect of a place which was not notified by the State 
Government. Justice Mohan in a decision in Ponmanickathammal and others v. Arputham Arokkaasamy, 
88 L.W. 728 said of a similar case in which a District Judge held that the notice had not been issued 
under Sec. 106 to terminate the tenancy for agricultural purpose, “It is apparent that he (the District 
Judge) was oblivious of Sec.117 of Transfer of Property Act” 


Wrong precedent cited: Now we shall turn to the observations of the Division Bench: 

“The lease of the toddy yield is for agricultural purpose and therefore, a sufficiently reasonable 
notice should have been given before it could be properly terminated. The principle underlying 
Sec.106 of the Transfer of Property Act [Italics supplied] would be applicable to such a case. As the 
lease was not properly terminated, the plaintiffs are not entitled to relief.” 


The reliance on the decision is not correct for the following reasons: 


(i) The principle underlying Sec.106 was applicable, as per the Division Bench. It did not saySec.106 
was directly applicable. 


(ii) The decision of the Division Bench was substantially watered down by the Supreme Court in 
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Namdeo y. Narmada Bai, ALR. 1953 S.C. 228, which is be: 1 followed in several otfier decisions of 
Madras High Court and other High Courts. 4 ` : 


Underlying principle stated: The principle thatwas enunciated by the Division Bench was that Chapter 
V of the Transfer of Property Act was founded upon principles of reason, equity and good conscience. 
The Division Bench was deciding in a case where there had been a lease of the toddy yield in a coconut 
tope. It held that ‘a sufficiently reasonable notice should have been givén before it (the lease) could be 
properly terminated. The principle underlying under Sec.106 of the Transfer of Property Act would be 
applicable tosuch a case. As the lease was not properly terminated, the plaintiffs are not entitled to (the) 
relief. The same principle was invoked by a full Bench of Madras High Court in Bramaiyya v. 
Sundaramma, A.I.R. 1948 Mad. 275. The reference to Full Bench was made to resolve aseeming conflict 
between the decision in 57 M.L.J. 510, where the Madras High Court had held that ‘a plaintiff who filed 
asuit for ejéctment against a tenant ought to prove that the tenancy is terminable and indeed terminated’ 
and another decision in 30 L.W. 583, where the High Court had held that ‘in the absence of proof of 
permanent tenancy, the plaintiff is entitled to ejectment’. The Full Bench actually did not resolve the 
controversy but held, as a matter of fact, that, since no point regarding the termination of tenancy was 
taken (in the courts below), the plaintiff is entitled to an order of ejectment’. In setting out the law on 
the subject, the Full Bench said: 


“Whilst that section (106) does not apply to leases for agricultural purposes by virtue of Sec.117 to 
the Act, nevertheless it has been observéd and laid down in a series of decisions of this Court that 
the rules in Sec,106 and other section in Chapter V of the Act are founded upon reason and equity; 
there are the principles of English law and should be adopted as statement of lawin India applicable 
to agricultural leases” 


Law as laid down by Supreme Court: The decisions in the above mentioned Division Bench and Full 
Bench were critically appraised in a decision that went from Bombay High Court to Supreme Court. It 
was a suit filed by the landlord against a tenant for ejectment. Reliance was made by the tenant on the 
Madras view. The Supreme Court rejected the contentions saying that, “The statement that Secs.105 to 
116 of the Transfer of Property Act are founded upon principle of reason and equity cannot be accepted 
either as correct or precise. Of course, to the extent that those sections of the Act give statutory 
recognition to the principles of reason, equity and good conscience, they are ap nlicable also to cases not 
governed by the Act.” Commenting specifically to the applicability of the principle laid down in (1948)2 
M.LJ. 155, the Supreme Court held, 


“We are constrained to observe that this is too broad a statement to make”. On A.I.R. 1948 Mad. 275 
(F.B.), the Supreme Court said “the above statement is formulated in too wide a language”. 


The Supreme Court’s judgment therefore imports 2 essential points: 


(i) It is not possible to read into Secs.105 to 116 any principle founded on reason and equity; but, 
generally to the extent that those sections give statutory recognition to principles of justice, equity 
and good conscience, they are also applicable to cases not governed by the Act. 


AS a necessary corollary to the above point, 


(ii) The tenant cannot by his unilateral act or by his own wrong determine the lease unless the lessor 
gives an indication by unequivocal expression of intention on his part of taking advantage of breach. 
Similarly, the mere fact that the Sec.117 exempted applicability ofchapter V ofthe act to agricultural 
tenancies, it cannot be assumed that the landlord can simply take possession of the property without 
in some way communicating to the tenant his intention to determine lease. 
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Objects and Reasons for Sec.117: Sec My was not intended to put the transactions relating to 
agricultural tenancies at a gross disadvantage or expose the parties to severe injustice. The objects and 
reasons for enacting 117 were: 


“Local legislation as to relations of Zamindar and raiyat have been so copious and elaborate, we 
think that the provisions of this chapter shall not apply to leases for agricultural purposes except in 
SO 1_/ as the local Government may declare all or any of such provisions to be so applicable together 
with or subject to, those of any local law for the time being in force” (Law Commission Report, 1879) 


Ist point illustrated: For example, therefore, if a person is a ‘cultivating tenant’ to whom the 
provisions of Tamil Nadu Cultivating Tenants Protection Act is applicable, the tenancy cannot be 
terminated by resort to Sec.106 of the Transfer of Property Act. In such a case the protection afforded 
by Sec.3 of the Tamil Nadu Cultivating Tenants Protection Act would apply and a tenant cannot be 
evicted except on the grounds enumerated in the said Act by the procedure established therein. Here 
Sec.117 actually saves a tenant against evicting by disabling the landlord from resorting to eviction after 
‘notice under Sec.106. 


Corollary illustrated: In a case where a tenant is not entitled in any other provisions of the local laws, 
the landlord still has to make manifest his intention of determining the lease before the ejectment and 
cannot throw out the tenant unawares, by force. The requirement of reason, equity and good conscience 
would demand that the tenant is put on notice of the landlord’s intention. The Supreme Court therefore 
laid down in the judgment: 


Suit without notice under Sec.106 is maintainable: “The bringing by a landlord ofa suit for ejectment 
is simply a mode of manifesting his election...” Elsewhere in the judgment, it has said, “the institution 
of suit was a sufficiertt determination of the lease and no other previous act determining the same, such 
as a notice to quit is necessary [Italics supplied]. Following the Supreme Court, the Full Bench of Patna 
High Court held, A.I.R. 1975 Par. 113, “Even an oral demand or filing of suit is enough in such a case 
to terminate tenancy”. The Madras High Court itself has held in several decisions viz, Damodara 
Padayachiv. Louis Raja Pathar, (1974)1 M.L.J.9(S.N.), (per Somasundaram, J.), Ponnumanickatham- 
mal and others v. Arputham Arokkiasamy, (per Mohan, J.). In Vedapuriswara Swami v. Abdul Hameed, 
ALR. 1982 N.O.C. 20: 94 L.W. 471, (per Ramanujam, J.) that by virtue of Sec.117, Transfer of Preperty 
Act, no notice of termination of tenancy was necessary in respect of agricultural leases and proceeded 
to decree the landlords’ suit for ejectment against their respective tenants. The High Courts at Nagpur, 
A.I.R. 1956 Nag. 115, Assam have all held that Secs.106 and 107, being specific provisions dealing with 
agricultural leases, Sec.117 must be construed as excluding them from operation and hence no notice 
under Sec.106 is necessary before institution of suit for ejectment. 


The only other judgment apart from the judgment reported in (1993)1 L.W. 555, that falls out ofline_ 
with the correct view is a judgment rendered by V.Ramasamy, J., (1977)2M.L.J. 265: A.LR. 1977 Mad. 
265. The law laid down by Supreme Court in Brahmayya y. Sundaramma, in A.ILR. 1953 S.C. 228, still 
holds the field and rulings in (1948)2 M.LJ. 155, A.R. 1977 Mad. 265 and (1993)1 L.W. 555, are not- 
good law in so far as they hold that a suit instituted without notice under Sec.106 of Transfer of Property... 
Act is not maintainable. 
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A COMMENT ON SEC.58(f) OF THE TRANSFER OF PROPERTY ACT, 1882. 
IN THE LIGHT OF JUDICIAL PRONOUNCEMENTS 


By 


M.R Predeepkumar, M.L., Advocate, Krishnagiri. 


It has been observed in Shaw v. Foster, (1872) L.R. 5 H.L. 321, 340, “It is a well-established rule of 
equity that a deposit of a document of title without more without writing, without word of mouth, will 
create equity a charge upon the property referred to.” The appropriate section dealing with equitable 
mortgage in India in the Transfer of Property Act, 1882, is Sec 58(f), under the name, Mortgage by 
deposit of title-deeds. Though the said section does not use the word “Equitable Mortgage” in legal 
practice we use that term, though Indian law does not make any distinction between legal and equitable 
estates. : 


Essential requisites for creating an Equitable Mortgage under Sec.58(f) of the Transfer of Property Act, 
1882: (1) There must be a delivery by a person documents of title to immovable property to a creditor 
or his agent, in the notified towns. 


(2) There must be an intention on the part of the deliverer of title-deeds, to create a security thereon. 


A person, in need of funds, can obtain a loan, by lodging his documents of title relating to immovable 
property with the creditor without undergoing rigid formalities such as registration. But what is 
required by the relevant section is, that there must be a delivery of documents of title relating to 

- immovable property, coupled with the intention of creating a security thereon. 


What are documents of title? Any document, that confers title on a person is a document of title. Now 
the question arises as to whether a registration copy of the original document is sufficient to vest title 
ina person. Though thereis no hard and fast rule, that equitable mortgages should be created with banks 
only, generally, the banks play a major role in accepting equitable mortgages, for the purpose of 
advancing loans to their customers. In actual practice, the banks insist on the production of original 
title-deeds as a condition precedent for advancing a loan. 


In fact, the Madras High Court in G.R.Krishna v. Venkatachalam, (1990)2 M.L.J. 260, has given the 
verdict to the effect that ordinarily any deed vesting title in a person isa document of title, and obviously 
that deed is original deed. It has been further observed, that when the section says documents of title, 
it must be‘understood to mean original documents of title and not copies of original documents of title. 
Subsequently, the Madras High Court by its Division Bench ruling has, in M/s.M_A.V.R.Nataraja Nadar 
and sons, Virudhunagar v. State Bank Of India, Virudhunagar Branch, etc., and another, (1993 )1 L.W. 456, 
has overruled the decision in (1990)2 M.L.J: 260. The Division Bench, in course of its judgment has 
observed: “we are unable to share the view of Bellie, J. When the learned Judge makes a sweeping 
observation, by saying that if the original is lost, one will not be able to create mortgage. In (1973)1 M.L.J. 
234, the learned Judges have cited with approval, the earlier Bench judgment in A.I-R. 1925 Mad. 723. 
Further, we are inclined to take the same view as was taken by the Division Bench of the Kerala High 
Court in.A.LR. 1990 Ker. 157, wherein the learned Judges have dealt with the question elaborately.” 


What has been laid down in .4.LR. 1990 Ker. 157, is that in appropriate cases-not only where the 
original deed is lost as has been pointed out in 1990 K.L.T. 550, but also where the original is not 
available for a valid reason, registration copies of original documents can be accepted for the purpose 


r 
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of créating a valid equitable mortgage, of course, with sufficient safeguards. In fact, the D.B. of our 
Madras High Court has endorsed the above view. The effect of this verdict would be that an equitable 
mortgage could be created even with certified copies of the original documents, provided the deposited 
ones, bona fide relate to the property or are material evidence of title, coupled with an intention of 
creating a security thereon. 


At this juncture, an observation made by the D.B. of Kerala High Court in 1980 K.L.T. 550, merits 
mention. That is, where the original document is lost in the absence of original deed, the next best 
evidence of owner’s title to the property is a certified copy of the document, and a certified copy may with 
sufficient safeguards be received as documents of title. Therefore, it becomes very important and 
necessary to take certain precautionary measures for the purpose of avoiding fraudulent transactions. 
The safeguards to be taken have to be analysed carefully and arrived at, as it poses a serious question 
before the banks, which generally advance loan by accepting equitable mortgages from the loanees. 


Practical difficulties in some cases: If certified copies of original deeds are allowed to be deposited 
with the bank for creating an equitable mortgage it would create certain problems in practice in the 
following cases. 


1, Where properties are partitioned between two or more brothers generally the elder brother used 
to have the custody of the original partition deed with him. Suppose he has taken a loan on the security 
of the items of properties, allotted to his share, by lodging the original Partition deed with a Bank. Now 
a question arises as to, if any one of his brothers.desires to raise a loan by mortgaging his share of the 
property, whether he could be allowed to obtain the loan by depositing a certified copy of the registered 
partition deed. Of course, ifany of his brothers intends to obtain the loan from thesame bank with which 
the original document was already lodged, an undertaking may be obtainéd from the elder brother, to 
the effect that he will not insist on the return of the original deed though he redeems his mortgage, until 
his brother discharges his loan, obtained from the same bank. Thus, an undertaking to the said effect | 
would be a ‘safeguard’ as far as this case is concerned. Though there is no ‘act of depositing’ of title-deeds 
by the Younger brother, the intention to create a equitable mortgage on his part will make the mortgage 
a valid one. 


It is worthwhile to quote the observation made by the Supreme Court in A.I.R. 1965 S.C. 430. “A 
court will have to ascertain in each case, whether in substance there is a delivery of title deeds by the 
debtor to the creditor. If the creditor was already in possession of the documents of title, it would be 
hyper-technical to insist upon the formality of the creditor delivering the title deeds to the debtor and 
the debtor, re-delivering them to the creditor. What would be necessary in those circumstances is 
whether the parties agreed to treat the documents in the possession of the creditor or his agent as 
delivery to him for the purpose of the transaction”. 


2. In the same instance, of the said two brothers, the elder has availed of a loan by depositing the 
original deed with ‘Bank-A’ the other desires to obtain a loan from ‘Bank-B’. Now the question is, 
whether the latter could be allowed to deposit a registration copy of the original deed with the ‘Bank- 
B’ for getting the loan. The ratio, that the document of title deposited with the creditor bona fide relates 
to property with an intention to create a security thereon and therefore, a valid equitable mortgage could 
be created if upheld then a certified copy of the original deed, which affords the next best evidence of 
title would be sufficient to create a valid equitable mortgage as has been observed in A.I.R. 1990 Ker. 157. 


In the said instance, there is every kind of possibility, leading to fraudulent transactions. Therefore 
‘sufficient safeguards’ have to be taken, to avoid ‘fraud’. In the matter of securing ‘sufficient safe guards’ 
each case has to be viewed on its own facts and circumstances. In short, it is not exhaustive. Therefore, 
it has become the concern of the banks to take effective and necessary steps in framing rules and 
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regulations by way of ‘safeguards’ for the purpose of avoiding fraudulent transactions, while advancing 
loan by accepting equitable mortgages. 
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RIGHT OF A ‘SUDRA’ FATHER TO PROVIDE A SHARE 
TO HIS ILLEGITIMATE SON, EQUAL TO THAT OF AN ‘AURASA’ SON. 


By 
M.Nagarajan, Advocate, Dindigul. 


Before codification of Hindu Law in the years 1955-56, illegitimate sons were classified into four 
categories and their rights also vary as per their category. 


(i) Ilegitimate sons of a Hindu belonging to one of the three higher classes by a ‘das?’ ie., a Hindu 
concubine in the continuous and exclusive keeping of the putative father, 


(ii) Illegitimate sons of a ‘sudra’ the fourth class Father through a ‘dasi’, 
(iii) IMegitimate sons of a Hindu by a Hindu woman who is not dasi, 
(iv) Illegitimate sons of a' Hindu by a non-Hindu woman. 


Among the abovesaid four categories only the illegitimate sons of the second category were entitled 
toa right of inheritanceie. for a half share of that of an ‘Aurasa’ son, provided the ‘Das?’ kept by Sudra 
Father does not belong to three higher regenerate classes. All other illegitimate sons in the other three 
categories and illegitimate sons of a Sudra Father through a Dasi of higher three castes were entitled 
to maintenance under the old Hindu Law. Illegitimate daughters were not entitled even to maintenance 
under the said old Hindu Law. Apart from that, that in case ofa partition of Joint Family Properties the 
Sudra Father of the abovesaid second category was given a special right to allot his illegitimate son an 
equal share to that of an ‘Aurasa’ son. 


After the passing of various enactments regarding the law applicable to Hindus after 1955-56, Le., 
The Hindu Marriage Act, The Hindu Succession Act, The Hindu Adoption and Maintenance Act, Old 
Hindu Laws were repealed considerably, where specific provisions have been made in the abovesaid 
enactments, the codified Hindu Law. Now under the Hindu Adoption and Maintenance Act Secs.20, 21. 
Aright to maintenance have been provided from the Hindu parents Le., from both Father and mother 
toall illegitimate children, Łe.. sons and daughters provided the sons is a minor and the daughterso long 
as she remains unmarried, irrespective of abovesaid four categories. 


Sec.6 of the Hindu Succession Act, has provided for devolution of interest in Coparcenary property 
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ie.., any interest ofa Hindu male deceased in Hindu Coparcenary shall devolve by survivorship and not 
in accordance with the Act, except in case where the deceased left him surviving a female relative 
specified in Class I of the Schedule or a male relative specified in that class who claims through such 
female relative. The Hindu Succession Act, it is pertinent to note has not provided any right of 
succession to illegitimate sons of a Sudra father Le., for the illegitimate sons of the abovesaid second 
category. The Hindu Marriage Act Sec.16, has come to recognise a special class of illegitimate children 
Le., both the sons and daughters of a Hindu father, irrespective of the castes to which they belong, for 
the purpose ofsuccession to the separate property and as well as the interest in the coparcenary property 
of the deceased putative father. That is children born of such marriages solemnised after the Hindu 
Marriage Act of 1955 and which marriages are null and void as per Sec.11 of the said Act. Even children 

born of such null and void marriages solemnised after the Hindu Bigamy Prevention Act of 1949 and 
before the Hindu Marriage Act 1955 are not entitled to a right of inheritance as per Sec.16 of Hindu 
Marriage Act of 1955 (1990)1 L.W. 461 (D.B.) referred in (1993)2 L. W. 559 (D.B.). From the abovesaid 
it is clear, except those categories of illegitimate children recognised under Sec.16 of the Hindu 
Marriage Act of 1955 no other category of illegitimate children of Hindu have been given a right of 
inheritance and much less a share either in the separate property or the interest of the coparcenary 
property of a deceased father. It is worth mentioning here, that Sec.16 of the Hindu Marriage Act has 
not given any right of survivorship, but only a right of succession to those illegitimate children in the 
separate property of the putative father and in the share of the putative father along with his sons in the 
coparcenary property, had there been a partition at the time of the demise of the father. 


When no right of succession has been given to the most of the illegitimate children and even for the 
limited illegitimate children provided for inheritance as abovesaid their shares having been specified as 
per the codified Hindu Lawas above said, is the right still available fora Hindu Sudra father, that in case 
of Partition of Joint Family properties, to allot a share to his illegitimateson equal to that of an “Aurasa’ 
_ Son. Yes: itis still available as per the decision of their Lordship a decision ofa Division Bench of Madras 
High Court, reported in (1993)2 L.W. 559 to 569. It is further held therein that such right is available, 
even after a division in status by filing a suit for partition by one of the coparcenary, and further while 
the appeal over the preliminary decree is pending hearing beforean appellate court, so long as the Final 
decree is not passed ie., till a partition by metes and bounds is made, following earlier rulings reported 
in 23 Mad. 16 and A.I.R. 1954 Mad. 657. Inthe light of above discussion, the point, whether the said right 
of Hindu Sudra father still exists, requires further chicidation and enlightenment from learned jurists. 
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Constructive Notice, The Indoor Management Rule 
and The Companies and Allied Matters Act, 1990 of Nigeria. ` 


By 


Francis N.Ekwere, LL.M. (Lagos), 
Ag. Head, Department of International Law and Jurisprudence, 
University of UYO Annex, UYO - Akwa Ibom State, Nigeria. 


Introduction: The Companies and Allied Matters Act, 1990, Cap 59, Laws of the Federation 1990, 
(hereinafter referred to as ‘‘The Act”) is a new legislation (one of the legacies of the Babangida 
administration) which has revolutionised Company Law and Practice in Nigeria. The act is a product of 
pains-taking review and reform of both common law and the now repealed Companies Act, 1968 with 
the experience and legislation on Company Law in other common-law countries, notably England, 
Ghana, etc. 


In the new Act, some rules of common law have been reviewed or reformed and codified, while the 
operation of some have been abolished and new provisions made. 

This article is intended to discuss the common law rules of constructive notice and indoor management 
in company law prior to the enactment of the Act. Further it would examine the Act witha view to showing 
how and to what extent the common law fules have been affected, survived or otherwise. It would in the 
final analysis show the effect of the new provisions and their advantages to persons dealings with a 
company under the new dispensation. i 


The Position at Common Law and Companies Act, 1968-Pre-1990: It is universally accepted as a 
requirement of law that before a company is incorporated, certain documents must be submitted for - 
registration. Itis in the light of the above that under the old dispensation every incorporated company had 
a memorandum and articles of association Secs.1, 2, 3, 4, 8 and 10 of the repealed Companies Act, 1968 
and other documents of incorporation. For instance statement of Nominal or Authorised capital, 
particulars of Directors, prospectus or statement in lieu, consent of Directors and other documents 
including tax clearance certificates. 


. The registration of public documents in the companies registry was regarded as constituting notice to the 
whole world of the contents therein and any person having any dealing or transaction with the company 
was deemed to have notice of its purblic documents-constructive Notice Rule. Constructive notice means 
according to Animashaun v. Olojo, (1990)6 N.W.L.R. (pt.154) 111. a 


“the notice of a fact which a party will be deemed to have upon the making of usual, diligent, proper and 
full inquiries.’’ Ibid at 114. 


_ It should be pointed out here that it was not generally agreed or stipulated what documents could be 
regarded as being ‘‘public’’. No definite criteria had been stated or established for ascertaining what 
documents fell within the meaning of ‘‘public documents’’. But in Nigeria it was accepted that, 


“any documents on incorporation and corporate matters registered with the Register of Companies in 
Lagos are public documents on account of the provisions in Sec.374 of the Companies Act, 1968 which 
‘permits any member of the public io have access to these documents and even obtain certified 
photocopies of their originals on payment of prescribed nominal fees.”’ J.O.Anifalaje: “The Lacunae In 
The Nigerian Companies Amendment Bill, 1981” (1982) Nigerian Current Law Review 287 at 294. 


Thus it was well established by judicial authorities that memorandum and articles of association, special 
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(1857)64 H.L.C. 401 FIJER 1351, Mae v. East Holyford Mining Company, (1875) L. R 7HL 
869 at 893, Sturla v. Freccia, 5 A.C. 643, Lilley v. Pettit (1946) K.B. 40 and therefore subject to the 
constructive notice rule. Therefore, those documents having been regarded as matters of public record, 
any person, investor or creditor dealing or having any transaction with the company was deemed or 
assumed to have been put on notice of the contents of those documents and a fortiori to have had notice 
ofthe limitations placed on the powers or authorities ofthe company or its agents which had been inserted 
into the documents. 


In Obaseki v. African Continental Bank Ltd. and another, (1965)4 N.S.C.C. 274, the Nigerian Supreme 
Court held inter alia 


**.,.as the Articles were registered and open to the public to see, the plaintiff was in law fixed with notice 
that the manager was exceeding his authority as soon as the plaintiff knew that he was dealing with the 
bank.” Ibid at 274. 


Similarly in Metalimpex v. A.G.Leventis and Company (Nig.) Limited, (1976)10 N.S.C.C. 76, it was 
equally held that, 


“*The memorandum and Articles of a company are registered with Registrar of Companies and may be 
inspected by any member of the public; consequently any member of the public who deals witha company 
is deemed to have notice of its memorandum and Articles and therefore the powers and limitations of its 
directors. Ibid at 85.” 


The effect of the constructive notice rule was that, 


“If a member of the public, therefore deals with the company in matters inconsistent with the powers 
given in the memorandum and Articles and the consequences are unpleasant he must abide by such 
consequences.” Ibid. 


The problems, inconveniences and injusitce posed by the construcive notice rule which have been 
described by various writers as ‘‘unrealistic and unfortunate’, ‘‘pernicious’”’ ‘‘draconian’’ J.0.Anifalaje 
op.cit. 294 and ‘‘dangerous”’ Lord Esher M.R. in English and Scottish Mercantile Investment Company 
v. Brunton, (1892)2 Q.B. 700 at 707, 708 inconvenient and impracticable working papers on The Reform 
of the Nigerian Company Law, Vol.I, para.12, p.138 cannot be overemphasized. 


Apart from the fact that it is not certain what documents constitute public documents (apart from 
memorandum and articles of associations, and special, and extra-ordinary resolutions), See Notes 7 - 10 
ante, as ıt was rightly noted, 


..it is hardly to be expected that a person dealing with a company would always first check up what 
are e the contents of a company’s public documents in the registry’’. Working Papers on The Reform of 
Nigerian Company Law, Vol.I, para. 11, pp.137-138, 


One could imagine the hardship and inconvenience that faced a potential investor, or creditor, (or any 
person seeking to deal with a company) who had to travel all the way from say Eket in present day Akwa 
Ibom State, or Sokoto or Maiduguri to Lagos just to check up or inspect the company’s document before 
going back to strike a deal or enter into a transaction with the company. Time and materials were wasted 
apart from the risk to personal safety and comfort and other risks to which the person was exposed. 


Illiteracy is one thing and the organisation of the then companies registry in Lagos was another. 
According to a learned writer, 
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oe fo the third parties dealing with a registered company...... 
gs#Mantly illiterate society like Nigeria.”’ J.O. Anifalaje op. ci. 


And as aptly observed elsewhere 









BS aan 
“In the chaotic state of the filing system in the companies z t in Nigeria, th : is timply impossible, 
quite apart from the fact that business will be impossible j hat Weré to be mandatory? Working papers; 
op. cit Par 11 p.138, See also J.O. Anifalaje, op. cit. 294: ‘stfwe. were to extend the doctrine-to commercial 
transactions, said Lindley, L.J. we should be doing i mischief.and paralysing the trade of the 
country where he also cited Manchester Trust v. Furnest, (1895)2 Q.B. 539 at.545,.Lofidon Joint Stock 
Bank v. Simmons, (1892) A.C. 20] at 221, per Lord He fell,” UG eer 
Furthermore, it was said of the constructibe notice rule that, 

_P2LOF 


“this grandiloquence is an incongruity in the largely illiterate Nigerian society where this legal principle 
has even generally caused havoc among both the common folks and the elite. It is an unfair rule to which 
the most enlightened members of the public have fallen easy Victims.... because it tends to defeat the just 
expectations of the parties to a commercial transaction and to sacrifice the demands of a justice on the 
altar of legal technicalities’. J.O.Anifalaje op. cit. 295 


Elsewhere, English and Scottish Mercantile Investment Company v. Brunton, the rule was also described 
as ‘‘a dangerous one’, being against the truth and ‘founded on the assumption that a man does not know 
the facts: and yet it is said that constructively he does know them’’. Jbid at 707, 708. 


The Rule in Royal British Bank v. Turquand, (1836)6 E. & B. 327, 


It might be said that the rule in Royal British Bank v. Turquand, was enunciated or formulated in order 
to alleviate or mitigate the unfortunate effects, hardship, inconvenience and injustice in the application 
and enforcement of the constructive notice rule. According to a learned writer, 


““If the agent has no authority or if certain prerequisites of the validity of his power have not been 
complied with, the third party who deals with him may be at a great disadvantage since the memorandum 
and articles of the company together with its special and extra-ordinary resolutions filed in the companies 
registry are public documents and everybody is deemed to have notice of them It is to protect such third 
parties and ensure that they are not prejudiced by a defect in the company’s indoor management which 

\he cannot discover from an examination of the documents in the registry that the rule in Royal British 
Bank v. Turquand, has been formulated’’. J. Olakunle Orojo, Company Law and Practice in Nigena 
Vol.1, 2nd Edition, (1984) Sweet and Maxwell, 170. 


The rule is sometimes referred to as the indoor management rule. In the case, Royal British Bank v. 
Turquand (supra), Jervis, C.J. said 


“We may now take for granted that the dealings with these companies are not like dealings with other 
partnerships and that the parties dealing with them are bound toread the statute and the deed of settlement. 
But they are not bound to do more. and the party here, on reading the deed of settlement, would find not 
a prohibition from borrowing but a permission to do so on certain conditions. Finding that the authority 
might be made complete bya resolution, he would havea right to infer-the fact ofa resolution authorising 
that which on the face of the document appeared to be legistimately done. Ibid at 332.” 


The rule was not without merit. It was a rule of convenience for otherwise it would have been a clog in 
the wheel of commercial transactions. In the words of Gower, Modern Company Law, 184 


: Pi abars VEN, 
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‘‘This rule was manifestly based on business convenience for busifiéss could not be carried on if 
everybody who had dealings with a company had meticulouslyto examing.ts infernal machinery in order 
to ensure that the officers with whom he dealt had actual authority. Not only is it convenient, it is also 
just. The lot of creditors of a limited liability company is not a particularly happy one; it would be 
unhappier still if the company could escape liability by denying the authority of the officers to act on its 
behalf’. 


The rule had become part of Nigerian law through judicial decisions. See Pool House Group (Nig. 
Limited) v. A.C.B., (1969)3 A.L.R. (Comm.) 369, Metalimpex v..A.G.Leventis, Trenco (Nig.) Limited 
v. African Real Estate Limited, (1978)I L.R.N. 146. 


In Metalimpex v. A.G.Leventis and Co., (Nig) Limited, (supra ), the court while holding the respondents 
liable on the transaction, late Idigbe J.S C. said, 


“the well-known Rule in Royal British Bank v. Turguand, ....put shortly is this: a person dealing with 
a company is assumed to be aware of the powers of the company which are set out in its public documents 
(ie. the Memorandum and Article of Association) filed with the Registrar since he has access to these 
documents, and although it is high duty to see that any contracts he proposes to enter with the company 
are within its powers he is not bound to do more. He need not inquire into the internal working of the 
company; and he is entitled to assume that everything is being done properly or constitutionally. At 85”. 


Thus an investor or creditor was entitled to assume that the internal protocol or formalities within the 
company had been complied with by the company or its officers before the company or its officers entered 
into a transaction with him (the investor or creditor), provided the transaction was intra vires the company 
or its officers In other words, 


‘« where a party dealing with the company ascertains the existence (of power) on the part of the 
company to do the act, that is to make and give him the obligation, he may go on with the dealing without 
inquiring as to any formalities that may have been prescribed as preliminaries. He may presume without 
inquiring that these have been properly attended to ” Per Ferguson, J. in Shippard v. Bonanza Nickel 
Mining Company of Sudbury, (1895)25 O.R. 305 at 310 see also Afolabi v. Polymera Industries (Nig. ) 
Limited, (1964)2 A.L.R. Comm. 205. 


Exceptions or limitations to the rule were also provided thus: 

**(a) cases of forgery or ‘‘non genuine” transactions; 

(b) where the person seeking to reply on the rule is himself, or has knowledge of irregularities, or 

(c) where the transaction 1s of such an unusual nature that a person dealing with the officers ofa company 
might reasonably be expected to make inquiries to assure himself that those with whom he is dealing are 


acting regularly and within the authority of the company: or 


(d) where the person seeking to reply on it was not aware of the contents of the memorandum and Articles 
of Association of the company.’’ Metalimpex Case (supra at 85) “, 


The above was the state of law before the Law Reform Commission in Nigeria took a critical look at this 
area of Company Law. š 


The Current Position - Under the Companies and Allied Matters Act, 1990. 


The constructive notice rule had received a lot of knocking from various quarters.. Apart from the 
criticisms of the rule already pointed out See Notes 13 - 22 ante. others had called for its abolition. The 
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rule had-not been spared even inthe country of its origin, England. Way back in 1945, the Cohen 
Committee on Company Law Reforms condemned the rule and recommended that it should be discarded 
in its entirety Cmnd. 6659. while the Jenkins Committee on company Law Reforms made its recommen- 
dation to similar effect. Cmnd.1749. Gower also condemned the rule and said the rule had outlined its 
usefulness and called for its ‘‘total abolition’’. Gower, Principles of Modern Company Law, Stevens, 4th 
ed. ch. 8, cited from J.O.Anifalaje, op. cit. 296. See also Penington, Company Law, Butter worths, 3rd ed. 
107 - 108 Cohn, (1937) 53 L.Q.R.438, Bastin (1971) Jo.Bus. Law 268 and Cottrell, (1972) Nig. Jo. of 
Contemporary L.19. The Nigerian Law Reform Commissioner condemned the rule and recommended 
the abolition of the rule, codification of the rule in Turquand case and the protection of third parties’ 
interest ‘‘by presumptions of regularity of the acts of the company and its officers; Working papers op. 
cit. paras 11 - 15 pp. 137 - 138 no doubt influenced by Ghana’s Draft Companies Code Bill clauses 139 
to 143. . ; 


By Secs.68 and 69 of the new companies and Allied Matters Act, 1990, supra, the recommendations of 
the Nigerian Law Reform Commissioner had been effected. Sec.68 provides: 


“Except as‘mentioned in Sec.197 of this Act, regarding particulars in the register of particulars of 
charges, a person shall not be deemed to have knowledge of the contends of the memorandum and articles 
ofa company or of any other particulars, documents, or the contents of documents merely because such 
particulars or documents are registered by the commission or referred to in any particulars or documents 
so registered, or are available for inspection at an office of the company.”’ 


By the above section the constructive notice rule applies only to registered charges created by companies 
as provided for in Sec.197. Thus the problems hitherto associated with the constructive notice rule has 
been ameliorated although not completely solved because the rule would still be imputed on persons 
when charges registered are concerned. 


Sec.69(d) re-states in general terms the effect of the rule in Turquand’s case and the exceptions or 
limitations are provided for in Sub-secs.(d)(i) and (ii). It provides, ` ‘ 


“Any person having dealings with a company or with someone deriving title under the company shall 
be entitled to make the following assumptions and the company and those deriving title under it shall be 
estopped from denying their truth that- 


(a) the company’s memorandum and articles have been duly complied with; 


(b) every person described in the particulars filed with the commission pursuant to Secs.35 and 292 of 
this Act as a director, managing director or secretary of the company, or representated by the company, 
acting through its members in general meeting, board of directors, or managing directors, as an officer 
or agent of the company has been duly appointed and has authority to exercise the powers and perform 
the duties customarily exercised or performed by a director, managing director, or secretary ofa company 
carrying on business of the type carried on by the company or customarily exercised or performed by an 
officer or agent of the type concerned: 


(c) the secretary of the company, and every other officer or agent of the company having authority to issue 
documents or certified copies of documents on behalf of the company has authority to warrant the 
genuineness of the documents or the accuracy of the copies so issued; $ 


(d) a document has been duly sealed by the company ifit bears what purports to be the seal ofthe company 
attested by what purports to be the signatures of two persons who in accordance, with paragraph (b) of 
this section can be assumed to be a director and the secretary of the company; 


Provided that- 
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(i) a person shall not be entitled to make such assumptions as aforesaid, if he had actual knowledge to the 
countrary or if having regard to his position with or relationship to the company, he ought to have known 
the contrary: 


(ii) a person shall not be entitled to assume that any one or more of the directors of the company have been 
appointed to act as a committee of the board of directors or that an officer or agent of the company has 
the company’s authority merely because the company’s articles provided that authority to act in the 
matter may be delegated to a committee or to an officer or agent”. 


As earlier noted, Sec. 69 encapsulates the effect of the rule in Turquand’s case, in Sec. 69 (a) and (b) and 
goes further in (c) and (d) to protect thrid parties with respect to genuineness and authenticity of 
documents of the company. Particularly in Sec.69(a) and (b) some of the old principles which operated 
would still apply to this provision. For instance: Omnia Preasumuntur Rite Ac Solemniter Esse Acta. The 
old cases would still be relevant. For instance Mahony v. East Holyford Mining Company, supra, where 
Lord Hatherley said: 


**When there are persons conducting the affairs of the company ina manner which appears to be perfectly 
consonant with the articles of association, then those so dealing with them externally are not to be affected 
by any irregularities which may take place in the internal management of the company. At 894. See also 
Afolabi v. Polymera Industries (Nig) Ltd (supra) and Trenco (Nig) Ltd. v. African Real Estate Ltd. 
(supra at 154).”’ 


Thus the indoor management rule has survived the Nigerian Company Law Reforms as evidence by the 
above provisions. See J. Olakunle Orojo, op. cit; 169 et seq. for an elaborate discussion of rules as 
operative before the Act. 


Provisos (i) and (ii) give exceptions to the rule. A third party dealing with the company shall not take 
benefit or protection of the main provisions where he was actually aware of the otherwise; that is where 
he has actual knowledge of facts which negative those assumptions, he shall not be protected. Again 
where by virtue of his position or relationship with the company, ‘‘he ought to have known to the 
contrary”’ that the assumptions do not hold, he would not be protected; for instance, a director of the 
company who may be taken to be a third party in dealing with the company in appropriate cases probably 
where he has disclosed his interest in a particular transaction with the company and he is taking benefit 
thereof. Another instance is where the third party has been dealing with the company. Proviso (ii) is to 
the effect that simply because the company under its articles can delegate its functions on a particular 
matter, it shall not be assumed as a matter of course that such delegation had been made. Therefore the 
third party dealing with the company must actually take pains to find out that there has been in fact a 
delegation of the company’s authority to the person or body the third party is dealing with. By Sec.70 
- where the third party had committed fraud or forgery in collaboration with any agent or officer of the 
company, he shall not take benefit of the provisions. 


Conclusion: From the foregoing it could be seen that Nigerian Law has taken a giant step forward in 

reform of this area of Company Law, which hitherto inhibited, in a great way, commercial transactions. 

The provisions on the face of it look more favourable to third parties, but on a close scrutiny it would be 

found that there are in-built safeguards against abuses by either officers/ agents of the company and third 

parties to the detriment of the company. The third party is better off much as the company is protected. 

Itis now left for our Courts to interpret and apply the provisions to carry into effect the general intendment 
and spirit of the Act for the promotion and enhancement of commercial activities in Nilgeria. 


Senge 
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Uncommon Judgment 
A Critical Note on K.R.Alagappa Chettiar v. 
G.R.Ramasethu and another, (1994)1 L.W. 331. 


By N 
S.Govindarajan, Advocate, Chidambaram. 


A couple of years back a Full Bench decision of our High Court R. Tamilselvan v. Director, Handlooms 
and Textiles and others, (1991)2 L.W. 409 was condemned in a Decision of the Division Bench in 
A.Natarajan v. Registrar of Co-operative Societies and others, (1991)2 L.W. 420 as ‘Per incurium and 
obiter dicta’ something unheard of in the history of Madras High Court or for that matter of any other High 
Court in India. Another Full Bench had to be constituted to lay down an authoritative pronouncement has 
reported in (1992)1 L.W. 216. Completely ignoring the fact that a Full Bench is constituted only for the 
purpose of determining and deciding a particular point finally and conclusively the Division Bench in 
(1991)2 L.W. 420 has sought to over-rule it impliedly by condemning it as ‘per Incurium’ and obiter. In 
the decision reported in (1994)] L. W. 331, the Division Bench has rewritten the Civil Procedure Code 
and the Limitation Act. A perusal of these decisions remind us about the uncommon judgments referred 
to by Mr.A.P.Herbert in his book. i 


The facts of the case are briefly these: ‘R’ filed a suit against ‘N’, got his properties attached before 
Judgement and subsequently got a money decree against him. Prior to the filing of E.P. ‘N’ had sold the 
property to ‘A’. ‘R’ filed E.P. brought the property for sale and purchased it in court-auction. At the time 
of delivery ‘A’ filed an application under Sec.47 and 0.21, Rule 90 C.P.C., to set aside the sale. The trial 
court allowed the petition. On appeal the High Court held that the sale in favour of ‘A’ was void and that 
‘A’ had no right as representative of Judgment debtor to maintain any application under O.21 Rule 90 or 
Sec.47, C.P.C. and that an application filed beyond 60 days from the date of sale was barred asper Art.127 
of the Limitation Act and dismissed his application. 


On appeal the Division Bench has held that the sale in favour of ‘A’ was not void under Sec.64, C.P.C. 
‘A’ asa person having an agreement of sale was a person interested to maintain an application underO.21, 
Rule 90 or Sec.47, C.P.C. and that the period of Limitation of 60 days has to be reckoned from the date 
of confirmation of sale and not date of sale and so the application was within time. 


Coming to the first finding under Sec.64, C.P.C. any private transfer of property by the Judgement debtor 
contrary to the attachment is void. The decision under review refers to a decision of the Supreme Court 
reported in.4./.R. 1987 S.C. 2061 and holds that the alienation in favour of ‘A’ is not void. The 4.LR. 
1987 S.C. 2061 decision relates to a case where there was transfer by judgment debtor to a third party 
subsequent to’an attachment and subsequent to an order for dismissal for default of the E.P. and prior to 
its restoration. In such a case their Lordships of the Supreme Court said that transfer is valid. Since on 
the dismissal of the E.P. the attachment goes and does not survive nor is it automatically restored on the 
' restoration of E.P. There is however another decision of the Supreme Court reported in A.I.R. 1985 S.C. 
520 wherein the Supreme Court declares at Page 534 ‘what is forbidden under Sec.64 of the Code of Civil 
Procedure is a private Transfer by the yudgment-debtor of the property attached contrary to the 
attachment, that is contrary to the claims of the decree holder under the decree for the realisation of which 
an attachment is effected. On the facts of this case if the transfer to ‘A’ by ‘N’ is not contrary to the 
- attachment or contrary to the claims of the decree holder under the decree for the realisation of which the 
attachment is effected, what else is it? The sale in favour of ‘A’ falls squarely within the prohibition of 
Sec.64, C.P.C. How can the decision find that the-sale is not void relying on a decision of the Supreme 
Court which has absolutely no reference to the facts of the case? 


The decision of our High Court reported in (1939)2M.LJ. 722 and A.LR. 1974 Mad. 16 which lay down 
the proposition though a contract of sale does not create any interest or charge on the property, it does 
give rise to an obligation which limits the rights of its owner and any attachment of the right title and 
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interest of the owner is subject to any such limitation by which he was bound. However the. decision has 
ignored the observations made in (1941)2 M.L.J. 722 and ALR. 1974 Mad. 16. If the attachment is 
followed by court sale and the purchaser at the court sale had no notice of the obligation, he may get a 
good title and the promisee under the private contract would be left to seek his remedy. In the case in point 
there is actually no evidence for the alleged contract of sale and no evidence to disclose that the auction 
purchaser had no notice of the contract. 


On the second point the decision says that ‘A’ as the person whose interests are affected has the right to 
apply to have the sale set aside. Earlier the decision admits following several decisions of our High Court 
that an agreement for sale does not create any interest or charge. As such how does it say that ‘A’ has a 
right to apply? 


On the question of limitation a most startling view has been expressed: the period of limitation under 
Art.127 to set aside the sale commences from the date of confirmation of the sale. 0.21, Rules 89, 90 and 
91, C.P.C. relate to application to set aside the court sale. 0.21, Rule 92(1) says ‘where no application 
is made under 89 or 90 or 91, or where such application is made and disallowed, the court shall make an 
order confirming the sale and thereupon the sale shall become absolute. This is a mandatory provision 
and leaves no option to the court. Even if there is no subsisting decree or even if the decree is reversed 
the court is bound to confirm the sale. (Please See 4.I.R. 1933 Mad. 598 and (1941)1 M.L.J. 193. The 
sale confirmation order is in fact construed as an administrative order and not even as Judicial order, 
Sec.65,C.P.C. says: ‘Where immovable property is sold in execution ofa decree and such sale has become 
absolute the property shall be deemed to have vested in the purchaser from the time where the property 
is sold and not from the time when the sale becomes absolute. The Supreme Court in the decision reported 


. in (1991)2 L.W. 660 declares ‘‘once an order is made under O.21, Rule 92 confirming the sale the title 


of the auction purchaser relates back to the date of such order as provided under Sec.65, C.P.C. So on the 
confirmation of sale ‘R’ in this case gets the title from the date of court sale. Under Art.127 of the 
limitation Act the period mentioned is 60 days from the date of sale. It is stretching the point beyond 
imagination to state that the starting point of limitation is the date of confirmation of the sale and not the 
date of sale. It is contrary to the express provision contained in the limitation Act.On confirmation of sale 
the title of the auction purchaser becomes absolute and unassailable and relates back to the date of sale. 
There is nothing further to be set aside. After sale a period of time is given as a grace period to the 
judgment-debtor to have the sale set aside under Rules 89, 90 or 91. That is why in all the 3 Rules, the 
languages used is ‘‘where immovable property has been sold. That is why Rules 89 and 90 and 91 find 
a place prior to Rule 92 which relates to confirmation of sale, a mandatory provision. If the judgment- 
debtor does not avail of these provisions under Rules 89, 90 or 91 hisrights and remedies are extinguished, 
the sale gets confirmed and the title vests in the auction purchaser from the date ofsale. The plain language 
of Art.127, 3rd column is very clear and categorical and does not admit of any interpolation as suggested 
in the decision. Similarly the reliance on Sec.17 ofthe Limitation Actisalso untenable and Unsustainable, 
Under 0.21, Rule 90 the fraud or material irregularity relates to the conduct of the court sale, that is to 
the period prior to the date of sale when the steps for the conduct of such sale are taken. It does not relate 
to the sale nor to proceedings subsequent to the date of sale. Sec.17 relates to the completed action as in 
this case of the sale itself. There is also no evidence to enable the party to invoke the aid of Sec. 17 of the 
Limitation Act. There is therefore no question of any exclusion of period of Limitation. Moreover there 
isa direct Full Bench decision of our High Court reported in A.J.R. 1970 Mad. 270, which declares where 
the legislature has simply ‘‘mentioned the date of sale”’ as the starting point of limitation under Art.166 
of the old Act corresponding to Art.127 of the new limitation act it would not be open to the court to add 
words substituting the date of judgment-debtor’s subsequent knowledge (or as in this case the date of 
confirmation of sale) as the starting point. To add such a words make the words ‘*The date of sale’’ 
thoroughly useless If that was the intention of the legislature it could simply have the third column as ‘‘the 
date of the judgment-debtor’s knowledge of the sale”’ (or the date of confirmation of sale as in this case). 


For the foregoing reasons the decision requires imperatively reconsideration having regard to the 


important points decided in this case. 
Sane 
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IN THE HIGH COURTOFJUDICATUIRE AT 
MADRAS. 


Present: KA.Swami, CJ. and Somasundaram, J. 


W.A.No.1355 of 1993 and W.P.No.10903 of 1991 
Sth January, 1994. 


T.T.Meenakshi Achi and others —_... Appellants 


v. 
The District Registrar, Coimbatore and another 
„Respondents. 


Stamp Act (II of 1889), Sec.2(10) and Sch, Art.23(b) 
- Stamp duty - Deed releasing interests of some of 
Partners of a partnership in favour of others who 
continue partnership - Whether can be called con- 
veyance - Stamp duty under Art. 23(b), if attractedto 
such deed. 
In the case of settlement of interest among the 
partners, it is the settled position of law that there 
is no transfer of interest nor is there conveyance. 
As per clause (10) of Sec.2 of the Stamp Act, 
conveyance includes a conveyance on sale and 
every instrument by which property whether 
movabte or immovable is transferred inter vivos 
and which is not otherwise specifically provided 
for by Schedule I. As regards the deed of the nature 
in question releasing the interests of some of the 
partners in favour of others who continue the 
partnership, there is no transfer inter vivas 
and there is no fresh right or interest being 
conveyed to others....Art.23(b) is attracted only if 
the document is a conveyance as defined under 
Sec.2(10) of the Act. [Para. 10] 
Cases referred to: 
Narayanappan v. Bhaskara Krishnappa, (1966)2 
M.L.J. (S.C.) 60: AIR. 1966 S.C. 1300: (1966)1 
S.C.W.R. 934: (1966) 2S.CJ. 400: (1966)2An.W.R. 
(S.C.) 60: (1966)2 S.C.A. 271. [Para. 10] 
Joharmal v. Tejram Jagrup, (1893) LL.R. 17 Bom. 
235. [Para 10] 
Forbes v. Steven, (1870)10 Eq. 178. (Para. 10} 
Venkataratnam v. Subba Rao, LL.R. 49 Mad. 738: 
ALR. 1926 Mad. 1040. [Para. 10] 
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Sudarsanam Maistri v. Narasimhulu Maistri, (1902) 
LLR 25 Mad. 149. [Para. 10] 

Gopala Chetty v. Vijayaraghava Chariar, LL.R. 45 
Mad. 378: (1922)1 A.C. 488: A.LR. 1922 P.C. 115. 
[Para. 10} 

Samuvier v. Ramasubbier, ILL.R. 55 Mad. 72: A.LR. 
1931 Mad. 580. [Para. 10] 

Ashworth y. Munn, (1880)15 Ch.D. 363. [Para. 10] 
Glay v. Smith, (1889)43 Ch.D. 208. [Para. 10] 
Thirumalappa v. Ramappa, A.I.R. 1938 Mad. 133. 


' [Para. 10] 


Ramappa v. Thirumalappa, A.LR. 1939 Mad. 884. 
(Para. 10] 

T.K Subramaniam v. C.C.Revenue Authority 
(Stamps), A.J.R. 1987 Mad. 260. [Para. 10] 
Board of Revenue v. V.M.Murugesa Mudaliar of 
Gudiyatham, (1955)2 M.LJ. 166: 1955 M.W.N. 
532: 68 L.W. 534: LL.R. 1955 Mad. 1133: ALR. 
1955 Mad. 641. [Para. 10] 

Appeal under Clause 15 of the Letters Patent 
against the Order of Kanakaraj, J. dated 8.11.1993 
and made in the exercise of the Special Original 
Jurisdiction of the High Court in W.M.P.No.29472 
of 1993 in W.P.No.10903 of 1991 presented to this 
Court to direct the respondents to register and 
return the pending release deed dated 12.3.1990 
by making an endorsement thereon about the 
quantum of stamp duty and penalty that would 
become payable in regard to the deed in case if the 
result of the writ petition goes in favour of the 
respondents pending W.P.No.10903 of 1991 
presented to this Court under Art.226 of the 
Constitution of India to issue a writ of certiorari 
calling for the records of the 1st respondent in his 
proceedings I.No.1/A1/1990 dated 30.5.1990 and 
by the 2nd respondent in Pa.Mu.57774/E3/, dated 
3.5.1991 and quash the respective orders therein 
dated 30.5.1990 and 3.5.1991. 

R.Muthulingam, for Appellants. 
P.Rajamanickam, Government Advocate, for 
Respondents. 

The Judgment of the Court was delivered by 
KA.Swami, C.J.: When the Writ Appeal No.1355 
of 1993 came up for orders, we directed the 
W.P.No.10903 of 1993 be also posted along with it 
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for hearing. Accordingly, the writ appeal and writ 
petition are posted for hearing. We have heard 
both sides. 

2. The writ appeal is preferred against the interim 
order passed in the writ petition, therefore the 
result of it would depend upon the decision in the 
writ petition. Accordingly, we first take up the writ 
petition for consideration. 

3. The petitioners have sought for issue ofa writin 
the nature of certiorari quashing the orders dated 
30.5.1990 and 3.5.1991 passed in I.No.1/A1/90and 
Pa.Mu.57774/E3/9 by the 1st and 2nd respondent 
respectively. 

4. The contention of the learned counsel for the 
appellants is that the document dated 12.3.1990 
produced at page 1 of the typed set of records does 
not warrant payment of stamp duty as demanded 
by 2nd respondent, inasmuch as the said docu- 
mentcannot atall be considered to be a document 
of conveyance. 

5. On the contrary, it is contended by learned 
Government Advocate that the documents in 
question transfers interest of the outgoing part- 
ners to the partners who continue in the partner- 
ship, therefore there is conveyance of property 
from one living person to another and as such, the 
document attracts Art.23(b) of the Stamp Act, 
hence the demand made by the 2nd respondent is 
justified in law. 

6. We may point out here that the 1st respondent 
considered the document as a document of 
conveyance and demanded deficit stamp duty of 
Rs,.32,400 and a penalty of Rs.100 over and 
above thesum of Rs.10,800 paid by the petitioners 
for registration of the document. 

7. Aggrieved by the aforesaid order, the petition- 
ers went up in revision before the 2nd respondent. 
The 2nd respondent agreed with the conclusion of 
the Ist respondent, but nevertheless, demanded 
stamp duty on Rs.6,27,750 whereas the 1st respon- 
dent had demanded stamp duty on a sum of 
Rs.3,60,000. 

8. The fact necessary forthe purpose of deciding 
the contentions urged on behalf of the petitioners 
and the respondents are as follows: 

There was a partnership known as Raja Raja 
Textiles consisting of some of the parties to the 
document in question dated 12.3.1990 formed on 
28.8.1989. It consisted of six persons, viz. V.Vaidhia 
Pillai, R.Chinnasamy, P.V.Palanisamy, 
A.Murugesan, V.Arumugham and S.Kamalam. 
This Partnership on 6.1.1990 came to be reconsti- 


[1994 


tuted by another deed of partnership of the same 
date. As per the reconstitution, all the parties to 
the deed dated 12.3.1990 became the partners of 
Raja Raja Textiles. Thereafter, on 12.3.1990 the 
petitioners retired from the partnership and exe- 
cuted the deed styled as release deed on 12.3.1990. 
It is necessary to reproduce the said deed, because 
the questions involved are as to the nature of the 
deed and whether it attracts payment of stamp 
duty as per Art.23(b) of the Stamp Act. Therefore, 
we reproduce the said document: 
“This deed of release executed on the 12th day 
of March, 1990 executed in favour of 
Smt.T.T.Meenakshi Achi, wife of Sri 
T.Thenappan, aged about 66 years, residing at 
T.N.T.House, T.N.Street, Kulipiri, Pudukot- 
tai District-622402, (2) Smt.T. Mekalla, wife of 
T.AN.Thenappan aged about 40 years, resid- 
ing at C/5, Chemplast Colony, Raman Nagar, 
Mettur Dam-636403, (3) Smt.M. Visalakshi, 
wife of Sri KM.N.Meiyappan, aged about 39 
years residing at 64, Valipalayam Road, 
Tirupur, Coimbatore District-638604, (4) Sri 
T.Ramanathan, son of Sri T. Thenappan, aged 
about 35 years, residing at T.N.T.House, 
T.N.Street, Kulipirai (Page 2) Pudukottai 
District-622402 and (5) Sri T.Nachiappan, son 
of Sri T.Thenappan, aged about 32 years, 
residing at No.105, 3rd Street, Gandhipuram, 
Coimbatore-641012 (the aforesaid five parties 
hereinafter referred to as the ‘Releasees” which 
expression shall wherever the context admits 
include their heirs, successors, legal represen- 
tatives and assigns). 
By (1) Sri V. Vaithiapillai, son of Sri Velupillai 
aged about 5t years, residing at 32, Aruna 
Nagar, West Govindapuram, Dindugal-624008, 
(2) Sri R.Chinnaswamy, son of Sri Ramaya 
Gounder, aged about 52 years, residing at 5/ 
4B, (Page..3) Pappampatty-641016, (3) Sri 
P.V.Palaniswamy, son of Velu Pillai, aged about 
36 years, residing at 32, Aruna Nagar, West 
Govindapuram, Dindigul-624008, (4) Sri 
A.Murugesan, son of Andia Pillai, aged about 
31 years, residing at Sennamanickanpatty Post, 
Dindigul, (5) Sri V.Arumugam, B.E.,sonofSri 
Vaithia Pillai, aged about 23 years, residing at 
32, Arunanagar, West Govindapuram, 
Dindigul-624008, and (6) Smt.S.Komalam, 
wife of S.Swaminathan, aged about 58 years, 
residing at E.Vadugapalavam Elavandhi 
P.O. Palladam (Page..4) Talt'k the aforesaid 
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six parties hereinafter referred to as the (Re- 
leasors’ which expression shall wherever the 
context admits include their heirs, successors, 
legal representatives and assigns; 

Witnesseth: 

Whereas the property more fully described in 
the Schedule hereunder belongs to the firm of 
Mjs.Raja Raja Textiles. 

Whereas the property was contributed as capi- 
tal by No.2. of the releasors under deed of 
Partnership dated (Page..5) 28.8.1989, duly 
registered as document No.2019 of 1989 
with Sub Registrar, Singanallur. 

Whereas subsequently under the Deed of re- 
constitution dated 6.1.1990 and under a deed 
of retirement-cum-reconstitution dated 
12.3.1990, the firm was reconstituted and in 
pursuance whereof, the releasors retired from 
the firm and the releasees have taken over the 
assets and liabilities of the firm and are 
continuing the business. 

Now this deed witnesseth: 

that in pursuance of the reconstitution dated 
12.3.1990, the releasors are hereby releasing 
all their rights, title and interest over the Sched- 
uled property in favour of the releasees to 
further affirm and confirm the factum of their 
retirement and the release of rights. The 
releasees may enjoy the property henceforth 
as absolute owners thereof without let or 
hindrance. The releasors or their heirs have no 
further right over or title to the scheduled 
property. 
Schedule of Property: 
Coimbatore District, Palladam Taluk, 
Pappampatti Village, Singanallur Sub Regis- 
tration District, S.F.Nos.241/1 and 242/5 land 
measuring 24.75 cents and building bearing 
Door No.5/4A (Page..6) 

Boundaries: 

North of Chettipalayam Palladam Road 
South of R.Chinnasamy’s agriculture land 
East of R.Chinnasamy’s agriculture land 
West of R.Chinnasamy’s residential building 
with building constructed with asbestos tiles 
and wooden parts measuring about 6114 sq.ft. 
more fully shown in the attached plan together 
with approach road. 

The market value of the property is Rs.3,60,000. 
In witness whercof the releasors and releasees 
have signed this instrument on this day, the 
month and the year first above mentioned at 


Coimbatore before the following witnesses: 


1. 1. . 
2. 2. 
3. 3 
4. 4 
5. 5 
Releasees Releasors 
Witnesses: 


1. Mr.Arumugham, 

S/o.Peria Ramia Gounder 

Kannampalayam 

Sulur (via), Coimbatore District. 

2. T.Thenappan, 

S/o.T.Thenappa Chettiar, 

TNT House, Kulipirai, Pin Code -622402 

Prepared by: P.R.Ramakrishnan, B.Com., B.L., 

Advocate, Ram Prasad, 
2, Ramar Koil Street. 

9. As already pointed out, both the authorities 
have construed it as a document of conveyance. 
The 2nd respondent appears to have taken a view 
that as no document dated 6.1.1990 reconstituting 
the partnership firm and the release deed are 
produced, the deed in question having taken place 
on the same date, it cannot be construed as a 
document adjusting the interests of the partners 
among themselves. It may be relevant to notice 
that neither the 1st respondent nor the 2nd 
respondent directed the petitioners to produce 
the reconstituted deed of partnership dated 6.1.1990, 
even though it was specifically stated in the docu- 
ment dated 12.3.1990 in question. Before us, the 
reconstituted deed dated 6.1.1990 has been 
produced. It is a registered document. As per that 
document, all the parties to the deed in question 
dated 12.3.1990.are also the partners of the part- 
nership known as Raja Raja Textiles. Therefore, 
on 12.3.1990 when the petitioners executed the 
document in question releasing their interests in 
favour of the remaining partners who continued 
the partnership, they were the partners of Raja 
Raja Textiles. Respondents 1 and 2 on ignoring 
the document dated 6.1.1990 have arrived at the 
conclusion that only on 12.3.1990, the petitioners 
became the partners and also retired from the 
partnership, therefore, it cannot be construed to 
be a release deed. 
10. A reading of the document whcih has been 
reproduced above, would clearly show that the 
document cannot at all be construed as convey- 
ance. It is nothing but-a document releasing 
the interests of the petitioners as partners in 
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favour of other partners who continued the part- 
nership. In the case of settlement of interest among 
the partners, it is the settled position of law that 
there is no transfer of interest nor there is convey- 
ance. It is held by the Supreme Court in the 
decision reported in Narayanappan v. 
Bhaskara Krishnappa, (1966)2 M.LJ. (S.C.) 60: 
ALR. 1966 S.C. 1300: (1966)1 S.C.W.R. 934: (1966)2 
S.CJ. 400: (1966)2 An.W.R. (S.C.) 60: (1966)2 
S.C.A. 271, thus: 
“The whole concept of partnership is to embark 
upon a joint venture and for that purpose to 
bring in as capital money or even property 
including immovable property. Once that is 
done whatever is brought in would cease to be 
the exclusive property of the person who brought 
it in. It would be the trading assets of the 
partnership in which all the partners would 
have interest in proportion to their share in 
the joint venture of the business of the partner- 
ship. The person who brought it in would, 
therefore, not be able to claim or exercise any 
exclusive right over any property which he has 
brought in, much less over any other partner- 
ship property. He would notbe able to exercise 
his right even to the extent of his share in the 
business of the partnership. As already stated 
his right during the subsistence of the partner- 
ship is to get his share of profits from time to 
time as may be agreed upon among the part- 
ners and after the dissolution of the partner- 
ship or with his retirement from partnership of 
the value of his share in the net partnership 
assets as on the date of dissolution or retire- 
ment after a deductionof liability and prior 
charges. It is true that even during the subsis- 
tence of the partnership a partner may assign 
his share to another. In that case what the 
assignee would get would be only that which is 
permitted by Sec.29(1) that is to say, the right 
to receive the share of profits of the assignor 
and accept the account of profits agreed to by 
the partners. There are not many decisions of 
the High Courts on the point. In the view that 
thereare the preponderating viewis insupport 
of the position which we have stated. In 
Joharmal v. Tejram Jagrup, (1893) ILL.R. 17 
Bom. 235, which was decided by Jardine and 
Talang, JJ., the latter took the view that though 
a partners’ share does not include any specific 
part of any specific item of partnership prop- 


erty, still where the partnership is entitled to 
immovable property, such sharé-does not 
include an interest in immovable property and 
therefore, every instrument operating to cre- 
ate or transfer a right to such share requires to 
be registered under the Registration Act. In 
coming to this conclusion he mainly purported 
to rely upon an observation contained in the 
fifth edition of Lindley on Partnership at P.347. 
This observation is not to be found in the 
present edition of Lindley’s Partnership nor in 
the 9th or 10th editions which were brought to 
our notice. The 5th edition, however, is not 
available the learned Judge after quoting an 
earlier statement which is that the “doctrine 
merely amounts to this that on the death ofa 
partner his share in the partnership property is 
to be treated as money, notas land” says: “This 
obviously would not affect matters either dur- 
ing the life time of a partner-Lindley, L.J., says 
in so many words that it has no practical opera- 
tion till his death (P.348)-or as against parties 
Strangers to partnership, e.g. the firm’s debt- 
ors.” While it is true that the position so far as 
third persons are concerned would be different 
it may be pointed out that in Forbes v. Steven, 
(1870)10 Eq. 178, James, V.C. has, as quoted 
by the learned Judge said: “It has long been the 
settled law of this Court that realestate bought 
or acquired by a partnership for partnership 
purposes (in the absence of some controlling 
agreement or direction to the contrary) is as 
between the partners and as between the real 
and personal property, and devolves and is 
distributable and applicable as personal estate 
and as legal assets.” Telan, J., seems to have 
overlooked, and we say so with great respect, 
the words “as between the partners” which 
precede the words “and as between the real 
and personal representative of the partner 
deceased” and to have confined his attention 
solely to the latter. We have not found in any of 
the editions of Lindley’s Partnership an 
adverse criticism of the view of the Vice-Chan- 


. cellor. But on the contrary, as already stated, 


the view expressed is in full accord with these 
observations. Jardine, J. has discussed the 
English authorities at length and after refer- 
ring to the documents upon which reliance was 
placed on behalf of the defendant stated his 
opinion thus: 
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“To lay down that the three letters in question 
which deal generally with the assets, moveable 
and immoveable, without specifying any par- 
ticular mortgage or other interest in the real 
property require registration, would, I incline 
to think, in the present state of the authorities, 
go too far. It may be argued thatsuch letters are 
not ‘instruments of gift of immovable prop- 
erty’ but rather disposals of a share in a part- 
nership of which the business is money lend- 
ing, and the mortgage securities merely inci- 
dental thereto.” The view of Telang, J. was not 
accepted by the Madras High Court in 
Venkataratnam v. Subba Rao, I.L.R. 49 Mad. 
738: A.LR. 1926 Mad. 1040, The learned Judges 
there discussed all the English decisions as 
also the decision in Sudarsanam Maistri v. 
Narasimhulu Maistri, (1902) LL.R. 25 Mad. 
149 and Gopala Chetty v. Vijayaraghava Char- 
iar, LLR. 45 Mad. 378: (1922)] AC. 488: ALR. 
1922 P.C. 115 and the opinion of Jardine, J. in 
Jaharmal’s case, (1893) LL.R. 17 Bom. 235, 
held that an unregistered deed of release by a 
partner ofhissharein the partnership business 
is admissible in evidence, even where the part- 
nership owns immovable property. The learned 
Judges pointed out that though a partner may 
be a co-owner in the partnership property he 
has no right to ask for a share in the property 
but only that the partnership business shouid 
be wound up including therein the sale of 
immoveable property and to ask for his share 
in the resulting assets. This decision was not 
accepted as laying down the correct law by a 
Division Bench of the same High Court in 


Samuvier v. Ramasubbier, LL.R. 55 Mad. 72: : 


ALR 1931 Mad. 580. The learned Judges there 
relied upon the decision in Ashworth v. Munn, 
(1880)15 Ch.D. 363, in addition to the opinion 
of Telang, J. and also referred to the decision in 
Glay v. Smith, (1889)43 Ch.D. 208, in coming 
to a conclusion contrary to the one in the 
earlier case. It may be pointed out that the 
learned Judges have made no reference to the 
decision of the Privy Council in Gopala Chetty’s 
case, LL.R. 45 Mad. 378: (1922)1 A.C. 488: 
AER. 1922 P.C. 115, though that was one of 
the decisions relied upon by Philips, J. in the 
earlier case. Insofar as Ashworth’s case, (1880)15 
Ch.D. 363, is concerned that was a case which 
turned on the provisions of the Mortmain Acts 


and is not quite pertinent for the decision on 


.the point which was before them and which is 


now before us. In Glay v. Smith, (1889) 43 Ch.D. 
208, Kekewich, J., held that an agreement by 
one of the partners to retire and to assign his 
Share in the partnership assets including 
immovable property, is an agreement to assign 
an interest in the land and falls within the 
Statute of Frauds. The view of Kekewich, J. 
seems to have received the approval of Cotton, 
L.J. one of the Judges of the Court of Appeal, 
though no argument was raised before it chal- 
lenging its correctness. It may, however, be 
observed that even according to Kekewich, J., 
the authorities (2800)5 Ves. 208 and (1846)5 
Hare 369, on appeal to (1847)2 Ph. 266, estab- 
lish that one may have an agreement of part- 
nership by parol, notwithstanding that the 
partnership is to deal with land. He, however, 
went on to observe: 

“But, itdoes not seem to me to follow that an 
agreement for the dissolution of such a part- 
nership need not be expressed in writing, or 


-rather that there need not be a memorandum 


of the agreement for dissolution, when one of 
the terms of the agreement, either expressly or 
by necessary implication is that the party sought 
to be charged must part with and assign to 
others an interest in the land. That seems to me 
to give rise to entirely different consideration. 
In the one case you prove the partnership by 
parol you prove the object, the terms of the 
partnership and so on. But in the other case, it 
is one of the essential terms of the agreement 
that the party to be charged shall convey an 
interest in land and that seems therefore to 
bringit necessarily within the 4th section of the 
Statute of Frauds”. 

In the case before us, as also in Samuvier’s case, 
EL.R. 55 Mad.72: AIR. 1931 Mad. 580, the 
document ‘cannot be said to convey any im- 
movable property by a partner to another 
expressly or by necessary implication. If we 
may recall, the document executed by the 
Addanki partners in favour of the Bhaskara 
Partners records the fact that the partnership 
business has come to an end and that the latter 
have given up their share in “the machine etc. 
and in the business’ and that they have “made 
over same to you alone completely by way of 
adjustment.” There is no express reference to 
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any immovable property herein. No doubt, the 
document does recite the fact that the Bhas- 
kara family has given to the Addanki family 
certain property. This however is merely a 
recital of a fact which had taken place earlier. 
To cases of this type the observations of 
Kekewich, J., which we have quoted do not 
apply. The view taken in Samuvier’s case, LLR. 
55 Mad. 72: ALR. 1931 Mad. 580, seemed to 
commend itself to Varadachariar, J. in Thirumal- 
appa v. Ramappa, A.LR. 1938 Mad. 133, but it 
was reversed in Ramappa v. Thirumalappa, 
ALR 1939 Mad. 884.” 
Therefore, itis clear that the deed of the naturein 
question cannot at all be construed to bea deed of 
conveyance. In fact, a Division Bench of this Court 
in T7-K Subramaniam v. C.C.Revenue Authority 
(Stamps), A.I.R. 1987 Mad. 260, has also held thus: 
“We have perused the deed of dissolution as 
well as the release deed. We find that the 
immovable properties have been allotted in 
the deed of dissolution to the appellants. The 
deed of release is only a sort of acknowledge- 
ment of the title of the appellants to the im- 
movable properties which was conferred on 
them by the deed of dissolution. It cannot by 
any stretch of imagination be treated as a 
conveyance of the properties because the re- 
leasors had no right to the properties at the 
time of the release. In that view, the document 
cannot be treated as a conveyance and stamp 
cannot be demanded on that basis. The view 
taken by the Chief Controlling Revenue Au- 
thority and the District Registrar that the 
document in question is adocument ofconvey- 
ance js not correct. Hence, we accept the con- 
tention of the appellants that the document is 
a release deed.” 
Much earlier to this a Full Bench of this Court in 
the Board of Revenue v. V.M. Murugesa Mudaliar of 
Gudtyatham, (1955)2 M.LJ. 166: 1955 M.W.N. 
532: 68 L. W. 432: A.LR. 1955 Mad. 641, Oka Mey 
that, 
“Where property is owned by a ibe of 
persons as co-owners each co-owner is in the- 
ory entitled to enjoy the entire property in part 
and in whole. A document by which one 
co-owner purports to abandon or relinquish 
his claim to the share to which he would be en- 
titled, would be in the nature of a release 
within the Art.44 of the Stamp Act. In sucha 
case there need be no conveyance as such by 
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the co-owner in favour of the other co-owners. 
Adocument under which a Hindu co-parcener 
purports to give up his rights to the family 
property in favour of remaining co-parceners 
would not be a deed of conveyance but a deed 
of release. There is no difference in principle 
between ‘such a document as between 
members of a coparcenary and one between 
co-owners.” 
As per clause (10) of Sec.2 of the Stamp Act, 
conveyance includes a conveyance on sale and 
every instrument by which property whether 
movable or immovable is transferred inter vivos 
and which is not otherwise specifically provided 
fox by Schedule L As already pointed out, as 
regards the deed of the nature in question releas- 
ing the interests of some of the partners in favour 
of others who continue the partnership, there is 
no transfer inter vivos and there is no fresh right or 
interest being conveyed to others, This aspect is 
already pointed out, while referring to the afore- 
said decision of the Supreme Court. Art.23(b) is 
attracted only if the document is a conveyance as 
defined under Sec.2(10) of the Act. Therefore, we 
are of the view that the order passed by respon- 
dents 1 and 2 cannot be sustained. 
11. It is, however, contended by learned Govern- 
ment Advocate that as the reconstituted partner- 
ship deed dated 6.1.1990 was not produced before 
respondents 1 and 2, the matter may be remitted to 
the ist respondent to reconsider the same in the 
light.of the re-constituted document of partner- 
ship dated 6.1.1990. As the document is a regis- 
tered deed and as the respondents had full oppor- 
tunity before this Court to state the case and as the 
legal position is very well settled as pointed out 
above, we do not consider it just and appropriate 
to remit the matter to the Ist respondent as con- 
tended by learned Government Advocate. 
Accordingly, the contention is rejected. 
12. For the reasons stated above, the writ petition 
is allowed. The impugned orders dated 30.5.1990 
and 3.5.1991, passed by respondents 1 and 2 are 
quashed. The 1st respondent is now directed to 
register the document dated 12.3.1990 treating it 
as a release deed. , 
13. In the light of the order passed in the writ 
petition, the writ appeal does not survive. It is, 
accordingly, dismissed as having become infructu- 
ous. There will be no order as to costs. 


B.S. ---- Petition allowed and Appeal dismissed. 
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INTHE HIGH COURTOFJUDICATURE AT 
MADRAS. 


Present: Thanikkachalam, J. 


C.R.P.Nos.3283 and 3284 of 1987 

16th December, 1993. 
M.K Ramaswamy ... Petitioner 
V. 
A.Krishna Menon „Respondent. 
Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVII of 1960), Secs.8(5) and 10(2)(1) - Ten- 
ant paying rents into court - No payment for 11 
months - Landlord issuing notice -' Demanding 
payment in 15 days - Arrears of rents paid within 15 
days - Whether wilful default. 
Considering the facts arising in the present revi- 
sions in the light of the judicial pronouncements 
especially in view of the decision rendered by the 
Supreme Court in A.I.R. 1985 S.C. 582 it must be 
held that there is no wilful default in payment of 
rent committed by the tenants as alleged by the 
landlord. The arrears of rents was tendered by the 
tenants within 13 days as stated in the notice 
issued by the landlord. Hence, it cannot be said 
that the tenants committed wilful default in 
payment of rent as contemplated under the provi- 
sions contained in Sec.10(2)(1) of the Act read 
with the explanatipn thereunder. [Para. 10] 
Cases referred to: 
S.Sundaram v. V.RPattabiraman, ALR. 1985 S.C. 
582. [Paras, 3, 4,6, 9] 
Sri Rajagopalaswami v. R.Balakrishnan, (1988)1 
L.W. 557. (Para. 9] 
Deluxe Road Lines v. Palani Chetti, (1992)2 M.L.J. 
_ 481. [Para. 10] 
P.Orr and Sons (P) Ltd. Mis. v. M/s.Associated 
Publishers (Madras) Limited, (1990)2 L.W. 547. 
[Para. 11] 
K Venkataraman for V.Nicholas, for Petitioners. 
K.Balasubramanian for M.B.Daminique, for 
Respondent in C.R.P.No.3283 of 1987. 
Miss Deviagegarajan for R.G.Rajan, for Respon- 
dent in C.R.P.No.3284 of 1987. 
, The Court made the following 
ORDER: C.R.P.No.3283 of 1987 is directed against 
the order passed in R.C.A.No.95 of 1985 which in 
turn arose out of the order passed in R.C.O.P.No.9 
of 1981. C.R.P.No.3284 of 1987 is directed against 


the order passed in R.C.A.No.96 of 1985 which in 
turn arose out of the order passed in R.C.O.P.No.7 
of 1981. The tenants are the petitioners herein. 
The landlord filed petitions for eviction against 
both the tenants under Sec.10(2)(i) and Sec.14(1)(b) 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960 as amended by Act 23 of 1971 
hereinafter referred to as the Act. According to 
the landlord, the tenant in C.R.P.No.3283 of 1987 
committed wilful default in payment of rent upto 
31.12.1980 for a period of 11 months at the rate of 
Rs.85 per mensem amounting to Rs.1,020 and 
theréfore he is liable to be evicted under Sec. 10(2)(i) 
ofthe Act. So also the tenant in C.R.P.No.3284 of 
1987 committed wilful default in payment of rent 
upto 31.12.1980 for a period of 11 months at the 
rate of Rs.55 per mensem amounting to Rs.660. 
Therefore, he is also liable to be evicted under 
Sec.10(2)(i) of the Act. According to the landlord 
the tenants filed petitions under Sec.8(5) of the 
Act to deposit the rent in court. The Rent Control 
court directed the tenants to deposit the rent in 
court. Inspite of the said order passed by the Rent 
Controller, the tenants failed and neglected to 
deposit the rent for the period of the abovesaid 11 
months. Hence, according to the landlord, they 
have committed wilful default in payment of rent. 
The landlord also sent a notice on 14.11.1980 with 
regard to the tenant relating to C.R.P.No.3283 of 
1987. The tenant sent a reply on 18.11.1980. The 
tenant also sent a further reply on 27.,11.1980. 
Along with thesaid reply, the tenant sent a cheque 
for Rs.1,020. But the landlord refused to receive 
the same. According to the landlord since the 
tenant failed to deposit the rent as directed by the 
court for a period of 11 months, he is liable to be 
evicted under Sec.10(2)(i) of the Act. In the case of 
tenant in C.R.P.No.3284 of 1987 is concerned, the 
landlord sent a notice on 14.11.1980 and the ten- 
ant sent a reply on 19.11.1980 and along with the 
reply, the tenant sent a cheque for Rs.550. The 
landlord refused to receive the same. According to 
the landlord, inasmuch as the tenant failed to 
deposit the rent as per the earlier direction of the 
Rent Controller, he committed wilful default in 
payment of rent and thereby rendering himself 
liable to be evicted under Sec.10(2)(i) of the Act. 
The landlord also required the petition premises 
bona fide for demolition and reconstruction 
under Sec.14(1)(b) of the Act. Since according to 
the landlord, the building is in a dilapidated 


Y 


8 The Madras Law Journal Reports 


condition. According to the landlord, he is having 
sufficient means to demolish the existing building 
and to put up a new superstructure. The landlord 
also obtained a sanctioned plan from Municipal- 
ity for demolition and reconstruction. Therefore, 
according to the landiord, the requirement of the 
petition premises under Sec.14(1)(b) of the Act is 
bona fide. 

2. The tenants filed counters stating that they have 
sent the arrears of rent by way of cheques along 
with their reply noticęs within the time stipulated 
in the notices sent to them. Therefore, they have 
not committed any wilful default in payment of 
rent as alleged by the landlord. According to the 
tenants, they were directed to deposit the rent in 
court by the Rent Controller as per the order 
passed under Sec.8(5) of the Act. They are 
entrusting the rent to their advocates but their 
advocates failed to deposit the same. in court. 
Hence, it was submitted that there is no wilful 
default in payment of rent as alleged by the land- 
lord. The tenants further submitted that the land- 
lord failed to establish the condition of the build- 
ing. The landlord also failed to show that he is 
having any means to put up the new superstruc- 
ture. The building is notanoldoneassubmitted by 
the landlord. It was therefore submitted that the 
requirement of the petition premises under 
Sec.14(1)(b) of the Act is not bona fide. The 
landlord filed 30 documents. The tenants filed 66 
documents. Considering the facts arising in this 
case, the Rent Controller came to the conclusion 
that the tenant committed wilful default in 
payment of rent for the petitioner period. So also 
the Rent Controller came to the conclusion that 
the landlord established his bona fide in requiring 
the petition premises under Sec.14(1)(b) of the 
Act. Accordingly, eviction was ordered on both 
these grounds. However, on appeal appraising the 
facts arising in this case, the Rent Control Appel- 
late Authority reversed the order passed by the 
Rent Controller on both these grounds and 
dismissed the petitions for eviction filed by the 
landlord. It is against that common order, the 
landlord is in revision before this Court. 

3. The learned counsel appearing for the peti- 
tioner-landlord submitted as under: The tenants 
filed petitions under Sec.3(5) of the Act to deposit 
the rent in court. The Rent Controller directed 
the tenant to deposit the rent into court. Inspite of 
such direction, the tenants failed and neglected to 
deposit the rent in court fora period of 11 months. 
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Hence, the landlord sent notices to the tenants 
calling upon them to pay the arrears of rent and 
also requesting them to quit and deliver vacant 
possession. According to the landlord, the notices 
issued by the landlord are not the notices issued 
under Explanation to Sec.10(2}(i) of the Act. In 
other words, the learned counsel submitted that 
they are not two months notices as contemplated 
under Explanation to Sec.10(2)(i) of the Act. 
Therefore, even though the tenants sent the cheques 
for the arrears of rent within 15 days from the date 
of receipt of the notices, still they are liable to be 
evicted under Sec.10(2)(1) of the Act, since the 
default committed by them 1s wilful default as 
contemplated under the abovesaid provisions. The 
learned counsel further submitted that if the 
Advocates of the tenants are not depositing the 
rentin court, it cannot be a ground to say that they 
did not commit wilful default in payment ofrentas 
contemplated under Sec.10(2) (i) of the Act. The 
learned counsel further submitted that the deci- 
sion reported in S Sundaram v. V.R Pattabhiraman, 
ALR. 1985 S.C. 582, would support the plea put 
forward by the learned counse} appearing for the 
tenant, viz. that even though t he tenants tendered 
the arrears of rent within 15 days after the receipt 
of the notice sent by the lanclJord, that would not 
absolve them from the rigor of Sec.10(2)(i) of the 
Act. According to the learned counsel, when the 
tenants failed to deposit the rent in court as per 
the earlier direction, that would be deemed to 
have committed wilful default in payment of rent 
as per the provision of Sec,10(2)(i) of the Act. 
According to the learned counsel, notices issued 
by the landlord should not be considered as two 
months notice as contemplated under Explana- 
tion toSec.10(2)(1) of the Act. For all the reasons, 
it was submitted that the Rent Control Appellate 
Authority was not correct in reversing the well 
considered order of eviction pissed by the Rent 
Controller. 

4. On the other hand, the learned counsel appear- 
ing for the respondent-te2xants submitted as 
under: It is no doubt true that the tenants filed 
petitions under Sec.8(5) of the Act for depositing 
the rent in court. Direction was given by the Rent 
Controller to deposit the rent in court. According 
to the tenants, they entrusted. the money to their 
counsel for depositing the same in court and their 
counsel failed to deposit the same. Therefore, they 
should not be penalised for nhe mistake commit- 
ted by their counsel, It was f urther submitted that 
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soon after they received the notices from their 
landlord, they sent the arrears ofrentas claimed in 
the notices within 15 days from the date of receipt 
of the said notices. Therefore, according to them, 
they did not commit any wilful default in payment 
of rent as contemplated under Sec.10(2)(i) of the 
Act. According to the learned counsel, if the 
notices issued by the landlord should not be 
considered as two months notices as contemplated 
under Explanation to Sec.10(2)(i) of the Act, then 
their tendering of rent by way of cheques should be 
taken as tendering rent before filing the petition 
for eviction and in such case also they are not 
liable to be evicted under Sec.10(2)(i) of the Act. 
According to the learned counsel the decision 
reported in S.Sundaram v. V.R.Pattabiraman, ALR. 
1985 S.C. 582 issupporting the plea put forward by 
them. Therefore, according to the learned counsel 
if the arrears of rent was paid before filing the 
eviction petitions, then the tenants would escape 
from the rigor of Sec.10(2)(i) of the Act. In sup- 
port of their contention, they also relied upon 
certain other decisions rendered by this Court. I 
have heard the rival submissions. 

5. The fact remains that the respondents herein 
are the tenants under the petitioners herein. The 
landlord filed petition for eviction under Sec.10(2)(i) 
of the Act against both the tenants. According to 
the landlord, the tenants committed wilful default 
in payment of the rent for a period of 11 months. 
The landlord sent notices on 14.11.1980 to both 
the tenants. Notices were marked as Exs.A-1 and 
A-20. The tenants sent their replies on 18.11.1980 
and 1911.1980 marked as Exs.A-2 and A-3. The 
tenant in C.R.P.No.3283 of 1987 sent a further 
reply Ex.A-7 on 27.11.1980 and alongwith the 
replies, the tenants sent cheques for arrears of rent 
as Claimed in the notices issued by the landlord. 
The arrears of rent was tendered within 15 days 
from the date of receipt of the notices by the 
tenants. 

6. It remains to be seen that the tenants filed 
petitions under Sec.8(5) of the Act for depositing 
the rent in court. The Rent Controller directed 
the tenants to deposit the rent in court. Inspite of 
that direction, the tenants have not deposited the 
rent for a period of 11 months. According to the 
tenants, they have entrusted the money to their 
Advocate and their Advocate did not deposit the 
amount in court. It is also further submitted that 
the tenants entrusted the amount to their counsel 
so as to enable him to pay the same to the counsel 
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for the landlord. Admittedly, this was not done by 
the counsel appearing for the tenants. According 
to the learned counsel for the petitioners, the 
failure of the tenants to deposit the rent in court as 
per the earlier direction given by the Rent Con- 
troller would amount to wilful default in payment 
of rent. But according to the learned counsel for 
the tenants, the direction given by the Rent Con- 
troller was to deposit the rent only fora particular 
period and thereafter, they entrusted the amount 
to their counsel to pay the rent directly to the 
counsel for the landlord. In any event, it remains 
to be seen that the rent for the petition period of 
11 months was not paid to the landlord in the case 
of both the tenants. Therefore, the question now 
that arises for consideration in these revisions is 
whether the non-payment of rent for the petition 
period of 11 months would amount to wilful 
default in payment of rent as contemplated under 
Sec.10(2)(i) of the Act. The landlord sent notices 
demanding the arrears of rent as well as demand- 
ing possession from the tenants. In the notices two 
months time was not given for payment of arrears 
ofrent. But in the notices the landlord stated that 
the tenants should pay the arrears of rent and to 
quit and deliver vacant possession within 15 days 
from the date of receipt of the notices. According 
to the learned counsel appearing for the tenants, 
they have tendered the entire arrears of rent as 


‘claimed by the landlord in the said notices within 


15 days from the date of receipt of the notices. 
Therefore, the tenants are not liable to be evicted 
under Sec.10(2)(i) ofthe Act. But according to the 
learned counsel appearing for the landlord, the 
notices issued by the landlord are not the notices 
as contemplated under Explanation to Sec. 10(2)(i) 
of the Act and therefore, the tendering of rent 
even within 15 days after the receipt of the notices 
would not absolve them from the rigor of Sec.10(2)(i) 
of the Act. These are all the factual aspects. A 
similar question arose before the Supreme Court 
in the case of S.Sundaram v. V.R.Pattabiraman, 
ALR. 1985 S.C. 582. In similar situation, the 
Supreme Court while considering the Explana- 
tion of Sec.10(2)(i) of the Act, summarised the 
legal position as under: 

“42. We need not multiply authorities after 

authorities on this point because the legal 

position seems to be clearly and manifestly 

well established. To sum up a proviso may 

serve four different purposes: 

1. qualifying or excepting certain provisions 
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from the main enactment. 
2. it may entirely change the very concept of the 
intendment of the enactment by insisting on 


further held while considering similar situation as 
arising in the present case in the following 
manner; 


certain mandatory conditions to be fulfilled in 
order to make the enactment workable. 
3. it may be so embedded in the Act itself as to 
become an integral part of the enactment and 
thus acquire the tenor and colour of the sub- 
stantive enactment itself; and 
4, it may be used merely to act as an optional 
addenda.to the enactment with the sole object 
of explaining the real intendment of the statu- 
tory provision.” 
7. The Supreme Court also considered the situ- 
ation where no notice was issued by the landlord 
demanding the arrears of rent. In sucha situation 
the Supreme Court held as under: 


“In Civil Appeal No.1178 of 1984, it would 
appear that though the tenant had committed 
a default but he had paid the entire rent well 
before the filing of the suit by the landlord. In 
fact, the suit for eviction was filed by the land- 
lord not on the ground of pending arrears but 
to penalise the tenant for having defaulted in 
the past..Such a suit cannot be entertained 
because once the entire dues are paid to the 
landlord the cause of action for filing of a suit 
completely vanished. Hence, the suit arising 
out of the Civil Appeal No.1178 of 1984 must 
be dismissed as being not maintainable and the 
order of ejectment passed by the High Court is 


“62.....We are unable to accept the view that 
whether two months notice for payment of 
rentis given or not, it will always be open to the 
controller under the proviso to determine the 
question of wilful default because that would 
render the very object to Explanation otiose 
and nugatory. We express our view in the matter 
in the following terms: 

(1) Where no notice is given by the landlord in 
terms of the Explanation, the Controller 
having regard to the four conditions spelt out 
by us has the undoubted discretion to examine 
the question as to whether or not the default 
committed by the tenant is wilful ifhe feels that 
any of the conditions mentioned by us is lack- 
ing or that the default was due to some unfore- 
seen Circumstances, he may give the tenant a 
chance of locus poenitentiae by giving a reason- 
able time which the statute puts at 15 days and 
ifwithin that time the tenant pays the rent, the 
application for ejectment would have to be 
rejected. : 

(2) Ifthe landlord chooses to give two months’ 
notice to the tenant to clear up the dues and 
the tenant does not pay the dues within the 
stipulated time of the notice then the Control- 
ler would have no discretion to decide the 
question of wilful default because such a 
conduct of the tenant would itself be presumed 
to be wilful default unless he shows that he 
was prevented by sufficient cause or circum- 
stances beyond his control in honouring the 
notice sent by the landlord.’ 


8. In the abovesaid decision the Supreme Court 


hereby set.aside.” 

9. A similar situation arose in the decision 

reported in the case of Sri Rajagopalaswami v. 

R.Balakrishnan, (1988)1 L.W. 557, wherein 

M.N.Chandurkar, C.J. held as under: 
“There does appear to be an arrangement 
between the parties to which the landlord never 
protested by which the tenant was not required 
to pay the rent every month. Apart from that, 
what is important in the present case, is that 
the entire rent has. been sent by money order 
on 28.12.1990. The M.O. was refused by the 
landlord. The eviction petition was filed on 
4.3.1980, that is, after five days after the rent 
was remitted. Having regard to the normal 
course of events, the money order should have 
been or would have been tendered to the land- 
lord within a couple of days of 28.2.1980. In any 
case, the amount of rent was out of the hands 
of the tenant and it should, therefore, have 
been normally received by the landlord before 
4.3.1980. In Sundaram’s case, ALR. 1985 S.C. 
582, the Supreme Court has taken the view 
that if the landlord has received the entire 
arrears of rent before the filing ofthe suit, then 
there was no cause of action for filing a suit for 
an eviction on the basis of past conduct of the 
tenant. The ratio of the decision will equally 
apply to the facts of the present case, on the 
footing that the amount having been already 
sent, the tenant must be taken to have 
performed his part of the duty”. 

10. Attention of this Court was also drawn to an 

earlier decision rendered by Srinivasan, J., in Deluxe 
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Road Lines y. Palani Chetti, (1992)2 M.L-J. 481, 
wherein His Lordship while considering the facts 
arising in the abovesaid case in the light of the 
provisions contained in Explanation to Sec.10(2)(i) 
of the Act held as under: 
“An unexplained default is undoubtedly wil- 
ful. A reading of the main section and proviso 
makes it clear that it is for the tenant to prove 
that his default is not wilful. It is only the 
tenant- who knows the relevant facts and he 
should plead the same and prove them before 
the Controller in order to satisfy the Control- 
ler that the default was not wilful, if the tenant 
is not able to satisfy the Controller that there 
were circumstances which prevented him from 
carrying out his contractual or statutory obli- 
gation of having paid the rent, then the neces- 
sary consequential inference is that the default 
is wilful. No doubt, the explanation introduced 
by the Amending Act of 1973 is to the effect 
that a default should be construed as wilful if 
the tenant fails to pay even after issue of two 
¿months notices by the landlord claiming the 
rent. But it is not necessary in every case that a 
noticeshould have been issued by the landlord 
the tenant in order to hold that the default is 
wilful. Even in cases where there was no notice 
. calling upon the tenant to pay the rent, the 
default could still be held to be wilful”. 
According to the facts arising in the abovesaid 
decision, no notice was issued by the landlord. But 
in the present case, the landlord issued notices to 
the tenants calling upon them to pay the arrears of 
rent. Accotdingly, the arrears of rent was paid 
within 15 days from the date of the receipt of the 
notices. Therefore, this decision will not be appli- 
cable to the facts arising in the present case. Thus, 
considering the facts arising in the present revi- 
sions in the light of the judicial pronouncements 
cited supta, especially in view of the decision ren- 
dered by S.Sundaram v. V.R.Pattabiraman, A.LR. 
1985 S.C. 582, I hold that there is no wilful default 
in payment of rent committed by the tenants as 
alleged by the landlord, since the arrears of rent as 
claimed by the landlord was tendered within 15 
days from the date of receipt of the notices issues 
by the landlord. In the notices issued by the land- 
lord, the landlord stated that the arrears of rent 
should be paid and the vacant possession should 
be delivered within 15 days from thedateof receipt 
of the notices. Accordingly, the arrears of rent was 
tendered by the tenants within 15 days as stated in 


the notices issued by the landlord. Hence, it can- 


not be said that the tenants committed wilful} ” 


default in payment of rent as contemplated under 
the provisions contained in Sec.10(2)(1) of the 
Act read with the explanation thereunder. 
Accordingly, I hold that the order passed by the 
Rent Control Appellate Authority in dismissing 
the petitions filed under Sec,10(2)(1) of the Actin 
the case of both the tenants are in order. There- 
fore, {am not inclined to interfere with the same. 
11. The next ground that arises for consideration 
in these revisions is eviction sought for under 
Sec.14(1)(b) of the Act. According to the land- 
lord, the petition premises is in a dilapidated 
condition and therefore, he required the same 
bona fide for demolition and reconstruction under 
Sec.14(1)(b) of the Act. According to the tenants, 
the landlord failed to prove the condition of the 
building. The landlord said that the age of the 
building is 75 years. It is pointed out that there was 
no effective cross-examination on this aspect when 
the landlord was in the witness box. But I consider 
that, that alone is not sufficient to prove the 
condition of the building by the landlord. The 
landlord no doubt produced a sanctioned plan by 
the Municipality for the purpose of demolishing 
the existing building and to put up a new super- 
structure. But, there is no evidence on record to 
show the means of the landlord for the purpose of 
putting up a new superstructure. The landlord 
filed Ex.P-6 which is the demand notice issued by 
the Income Tax Department. That would not be 
sufficient to show the means of the landlord for 
putting up the new superstructure. Apart from 
Ex.P-6 there is no other evidence on record to 
establish the means of the landlord for the pur- 
pose of putting up the superstructure. No Engi- 
neer’s report was filed and no Engineer was exam- 
ined for the purpose of showing the condition of 
the building. A Commissioner was also not 
appointed to note down the condition of the build- 
ing. The Supreme Court in the case of P.Orr and 
Sons (P) Ltd. Mis. v. M/s.Associated Publishers 
(Madras) Limited, (1990)2 L.W. 547, while consid- 
ering the provisions under Sec.14(1)(b) of the Act 
adumbrated certain criteria'for obtaining an order 
of eviction under Sec.14(1)(b) of the Act. Those 
ingredients for obtaining order of eviction under 
Sec.14(1)(b) of the Act where not established in 
the present case. Considering all these aspects, I 
am of the view that the proper course would be to 
set aside the order passed by the authorities below 
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and remit back the petitions for eviction filed 
under Sec.14(1)(b) of the Act for fresh considera- 
tion. Accordingly, I do so. 

12. In the result, the order passed by the authori- 
ties below under Sec.14(1)(b) of the Act is set 
aside and the petitions for eviction filed under 
Sec.14(1)(b) of the Act are remitted back to the 
file of the Rent Controller with the direction to 
dispose of this petition in accordance with law on 
merits after giving proper opportunity of being 
heard to both the parties. The parties are at liberty 
to adduce both oral and documentary evidence 
before the Rent Controller in order to establish 
their claim in their respective cases. In that view of 
the matter, the order passed by the Rent Contro! 
Appellate Authority under Sec.10(2)(1) of the 
Act in the case of both the tenants are upheld and 
the petitions filed under Sec.14(1)(b) of the Act 
alone are remitted back for fresh disposal. The 
revisions are allowed to the above extent. There 
will be no order as to costs. The Rent Controller is 
directed to dispose of these petitions within three 
months from the date ofreceipt of the order of this 
Court. 


VK Revision allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Bakthavatsalam, J. 


W.P.No.18264 of 1993 21st February, 1994. 


Dr.B.[lango ... Petitioner 
v. 

State of Tamil Nadu represented by Secretary to 
Government, Education Department, Madras and 
others ... Respondents. 


(A) Constitution of India (1950), Art.14 - Petitioner 
appointed Principal of Regional Engineering Col- 
lege, Tiruchirapalh on contract basis for 5 years 
from date of joining - Board of Governors, appoint- 


[199 
ing authority - Board deciding that appointments o 
Principals should be for a period of three years onl 
- Government passing orders relieving petitione 
from post of Principal before completion of period o 
jive years - Propnety of - Order, whether violative o 
Art.14. 
There cannot be any dispute that the Regiona 
Engineering Collge is governed by the provision: 
of Registration of Societies Act and by the Rules 
It is seen from the counter-affidavit of the thir: 
respondent and by the Rules, the Board of Gover 
nors is the appointing authority. On the facts am 
circumstances of this case, it cannot be dispute 
that the petitioner has been appointed by for : 
contract period of five years. In so far as the Boar 
of Governors is the appointing authority, th: 
Government has no business to pass the impugne 
order reviewing the petitioner herein from thi 
post of Principal unilterally. It is a matter betwee 
the Regional Engineering College, the seconc 
respondent and the petitioner herein. It is truc 
that the right of the petitioner flows from thi 
contract and the appointment has been made or 
contract basis. Yet, if it is done arbitrarily, it ha: 
got to be set aside. It is settled law now that am 
arbitrary action is violative of Art.14 of the Con 
stitution. When the impugned order herein i 
tested in such a way, the Court has no hesitation tc 
hold that the impugned order is passed in viola 
tion of Art.14 ofthe Constitution of Indiaand tha 
Art.14 of the Constitution applies to a case o 
violation in contractual matters. By violating ont 
of the conditions of the contractual rights, the 
fundamental rights of the petitioner are affected 
[Para. 10, 
(B} Constitution of India (1950), Arts.12 and 226. 
Regional Engineering College if a ‘State’ - Writ o 
certiorarified mandamus against it, ifcan be issued 
In Ajay Hasia v. Khalid Mujit, A. R. 1981 S.C. 48; 
with regard to one of the Regional Engineering 
Colleges which is also under the Societies Regis- 
tration Act, it has been held that it is a ‘State 
within the meaning of Art.12 of the Constitutior 
of India...Moreover, a writ is sought for in this wri 
petition to quash the impugned order passed bi 
the State and in such a situation, the Court doe: 
not think that the contention that the Writ peti. 
tion is not maintainable can be raised. /Para. 71, 
Cases referred to: 
Vice Chancellor, Osmania University v. Chancellor, 
ALR. 1967 S.C. 1305. (Paras. 7, 12] 
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Shri Lekha Vidyarthi v. State of U.P., (1990)4 J.T. 

211: (1991)1 S.C.C. 212: ALR. 1991 S.C. 537. 

[Paras. 7, 10] 

Food Corporation of India v. Kamadhenu Cattle 

Food Industries, ALR. 1993 S.C. 1601. [Paras. 7, 

10] 

SH.Govind Prasad v. R.G.Prasad, (1993)6J.T. (S.C.) 

233. [Para. 7] 

Ajay Hasia v Khalid Mujib, A.ILR. 1981 S.C. 487: 

(1981)1 Lab LJ. 103: 

(1981)1 S.C.C. 722. [Paras. 7, 11] 

Kulchinder Singh v. Hadayal Singh, A.LR. 1976 S.C. 

2216: (1977)2 S.C.J. 88. [Para. 8] 

Vaish Degree College v. Lakshmi Narain, A.I.R. 

1976 S.C. 888. [Para. 8] 

J. Tiwari v. Jawala Devi Vidya Mandir, A.I.R. 1981 

S.C. 122. [Para. 8] 

Chander Mohan Khanna v. Ancert, A.LR. 1992 S.C. 

76. {Paras. 8, 11} 

Petition under Art.226 of the Constitution of 

India, praying that in the circumstances stated 

therein, and in the affidavit filed therewith, the 

High Court will be pleased to issue a writ of 

certiorarified mandamus calling for the records 

comprised in the proceedings of the first respon- 

dent in G.O.Ms.Nos.909 and 910, Education, dated 

27.9.1993 and quash the said G.Os. and conse- 

quently issue a mandamus for bearing the respon- 

dent from interferring with the right of the peti- 

tioner to continue as Principal till the expiry of the 

contract period of five years from 13.7.1990 to 

12.7.1995. i 

Mohan Parasaran, for Petitioner. 

P.Shanmugham, Special Government Pleader, 

Mrs.Saraswathi Prasad, Government Advocate, 

for Respondent No.1. 

R. Krishnamoorthy, Senior Counsel for 

M.Venkatachalapathi, for Respondent No.2. 

R.Santhanam, Additional Central Government 

Standing Counsel, for Respondent No.3. 

The Court made the following 

ORDER: The prayer in the writ petition is as 

follows: 
“to issue a writ of certiorarified mandamus 
calling for the records comprised in the pro- 
ceedings of the first respondent in 
G.O.Ms.Nos.909 and 910, Education (J1), dated 
27.9.1993 and quash the said G.Os. and conse- 
quently issue a mandamus forebearing the 
respondents from interfering with the right of 
the petitioner to continue as Principal till the 


expiry of the contract period of five years from 

13.7.1990 to 12.7.1995... 
2. The facts are: 
The Regional Engineering College, Thiruchira- 
palli invited applications for the post of Principal 
of the Regional Engineering College, Thiruchira- 
palli in the year 1990. In terms of the advertise- 
ment the appointment of the Principal was on the 
contract basis for one term of five years. The 
petitioner herein, who was working as Officer on 
Special Duty, Education Department, Madras, 
and prior to that he was working as Professor and 
Head of the Department of Electrical and Elec- 
tronics Department, Anna University, Madras, 
applied for the said post, mentioned above. The 
petitioner was called for an interview by letter 
dated 7.7.1990 and the petitioner was informed 
that his appointment to the post of Principal, 
Regional Engineering College had been approved 
by the Board of Governors, the second respondent 
herein, with the concurrence of the State and 
Central Government and that the appointment 
was on contract basis for one period of five years 
from the date of taking charge. The said letter was 
addressed to the Principal-in-charge, Regional 
Engineering College, Tiruchirapalli and a copy of 
the same was marked to the petitioner. The peti- 
tioner alleged in the affidavit that he was relieved 
from Anna University and joined as Principal, 
Regional Engineering College, Thiruchirapalli with 
effect from 16.7.1990. The petitioner further 
alleges the affidavit that by G.O.Ms.No.662, 
Education, dated 13.6.1991, the Government 
directed that the petitioner has been appointed as 
Principal Regional Engineering College, Trichy 
on contract basis under General Rule 11 of the 
Tamil Nadu State and Subordinate Service Rules 
and he shall be governed by the terms and condi- 
tions mentioned in Annexure, annexed to that 
order. Referring to Clauses 14 and 15 of the terms 
and conditions governing the contract appoint- 
ment which have been shown in the annexed thereto 
in the said Government order, the petitioner 
alleges that he was to have continued for a period 
of five years, upto 13.7.1995. While it isso, itseems 
that impugned order dated 27.9.1993 in G.O.No.909, 
Education Department came to be passed, by 
which the petitioner was informed that the Board 
of Governors chaired by the Tamil Nadu 
Education Minister held at its 42nd meeting held 
on 15.6.1993 resolved to adopt the suggestion of 
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the Ministry of Human Resources Development, 
Government of India and therefore it has been 
decided to reduce the term of appointment as 
Principal, Regional Engineering College, 
Thiruchirapalli as three years. It is stated that in 
pursuance of that, the first respondent herein 
proceeded to unilaterally substitute condition No.14 
of the terms of appointment by reducing the 
period of appointment from 5 years to 3 years. It is 
also stated that by G.O.Ms.No.910, Education, 
dated 27.9.1993, the first respondent directed that 
the petitioner was relieved of the duty as Principal 
and that he should handover charge to 
Dr.C.R.Kandaswamy, Dean, Planning and Devel- 
opment Department Regional Engineering Col- 
lege, Thiruchirapalli. The petitioner also alleges 
in the affidavit that he is yet to handover charge. It 
is also stated that on enquiries he was furnished 
with a copy of the minutes of the 42nd meeting of 
the Board of Governors held on 15.6.1993. It is 
stted thatin thesaid minutes there was no decision 
taken by the Board of Governors to terminate his 
appointmentas Principal. The petitioner refers to 
item 6, which deals with terms of appointment of 
Principal, and alleges that thesaid resolution only 
wanted to adopt the suggestion Ministry of Human 
Resources Development, Government of India 
and that it does not in any manner seek to take 
decision to terminate the services of the peti- 
tioner, who is the existing incumbent who had 
served for more than three years as Principal. The 
petitioner also refers to a letter of the Govern- 
ment of India which was relied on by Board of 
Governors dated 22.12.1992 and alleges that even 
on a reading of the said letter it is implicit that in 
respect of future appointments, the initial 
appointment should be for a period of three years 
only subject to renewal depending upon merits. It 
is also alleged in the affidavit that the said letter 
has been accepted and adopted at the meeting of 
the Board of Governors and that it is unimagin- 
able that the said communication could be used to 
affect the rights of incumbents who are now hold- 
ing and relieving him of the duties of Principal 
even before the expiry of the contractual period of 
five years and also ignoring the purport of the 
communication of the Government of India stat- 
ing that such incumbents could also be renewed 
depending upon merits. The petitioner further 
alleges that he served as Principal with utmost 
sincerity and strived hard to maintain the 
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excellence and reputation of the said college 
during my tenure as Principal and that there has 
been no complaint whatsoever against him from 
any quarters. 

3. The petitioner further alleges in the affidavit 
that the impugned order is ex facie arbitrary, 

unilateral, unreasonable, violative of the prin- 
ciples of natural justice,, that is liable to be set 
aside on the ground of both promissory and equi- 
table estoppel and that it is contrary to the prin- 
ciple of legitimate expectation. It is also stated 
that the impugned order relieving the petitioner 
from the post of Principal is arbitrary and unilat- 
eral and is liable to beset aside as offending Art.14 
of the Constitution of India. It is also stated that 
the petitioner that he was appointed on contract 
basis for five years by way of an advertisement and 
as such the respondents cannot unilaterally reduce 
the said term of appointment without themselves 
incurring the consequential liabilities. It is also 
alleged that one party cannot unilaterally reduce 
oralter the terms and conditions of contract to the 
prejudice of the other party especially, by a public 
authority in the field of public law in the matter of 
employment. The petitioner further alleges thata 
perusal of the minutes of the meeting does in no 
manner show that the Board of Governors had 
decided of resolved to relieve him or terminate as 
Principal, and as such, in the absence of a decision 
having been taken by Board of Governors the 
impugned order it cannot be put an end to the 
petitioner’s contract of appointment. It is further 
alleged that a reading of the letter addressed by the 
third respondent dated 22.12.1992, it will be clear 
that sucha direction has been given only for future 
appointments. It is further alleged that the said 
communication of the Government of India on 
the decision of the respondents 1 and 2, cannot 
affect the right of the petitioner in-any way and 
that in any event, the Board of Governors cannot 
put an end to the contract of appointment which 
was for one period of five years no fault of his. Itis 
al- pointed out that the Government of India did 
not say that the present incumbents could only 
hold office for a period of three years. It is further 
alleged tha the impugned order is liable to be set 
aside as it is violative of Arts.14 and 21 of the 
Constitution of India, as the right to life includes 
right of employment and reputation and a person 
who is holding the post cannot be terminated 
unilaterally and arbitrarily without any fault on 
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his part and by followng a procedure not estab- 
lished by law to take away his existing and vested 
right under a contract. It is also alleged that the 
impugned order is liable to beset aside bothon the 
ground of promissory estoppel and equitable estop- 
pel. Itis also stated thata representation was made 
by the respondents that with the sanction of the 
Board of Governors and the State and Central 
Government, the appointment of the petitioner 
has been made on contract basis for one term of 
five years and that after having made such repre- 
sentation and without there being any fault on the 
part of the petitioner, the respondents 1 and 2 
cannot go back and alter the terms unilaterally. It 
is also alleged that a legitimate expectation had 
accured in favour of the petitioner to continue the 
post of Principal and as such he should be allowed 
tocontinue forsuch period. Itis further stated that 
the impugned order offends all cannons ofnatural 
justice in as much as no notice was given and that 
there was no proper consideration by the Board of 
Governors. With these allegations, the petitioner 
is before this Court. 

4. A counter-affidavit has been filed by the first 
respondent stating that in its communication dated 
6.4.1989 to the Principals and Principal Secretar- 
ies of all Regional Engineering Colleges in its 
capacity as Chairman of the Advisory Committee 
decided as a matter of policy that Principals in the 
Regional Engineering Colleges may be appointed 
by the respective Board of Governors on contract 
basis for initial term of three years. It is also stated 
tha the Deputy Educational Advisor, Department 
of Education sent a communication by telegram 
post confirmation copy dated 28.5.1990 about the 
decision that appointment of Principal on con- 
tract basis should be only for a period of three 
years. It is further claimed in the counter-affidavit 
that since the Government has to process the 
selection of the Principal, advertisement as well as 
appointment was made as per the then existing 
arrangement, that the Principal of Regional Engi- 
neering College wrote a letter to the Deputy 
Educational Advisor, Government of India stat- 
ing since he will be retiring by end of June, 1990 
pending decision of the contract period, permis- 
sion may be accorded to enable the selected per- 
son to take up the job on 1.7.1990. It is also 
claimed in the counter-affidavit it was not the 
intention of the first respondent to appoint the 
petitioner for a period of five years and that 


pending decision he was appointed as per existing 
resolution. It is further claimed in the counter-" 
affidavit that the petitioner’s appointment was 
not with unalterable condition regarding the 
period of five years, that the said terms were 
contrary to the recommendations of the Govern- 
ment of India, that only on the assurance of the 
then Principal that amendment would be made 
approval was given, and that the petitioner did not 
take any steps to amend the resolution in line with 
the Government of India policy. It is further claimed 
in the counter-affidavit that by letter dated 
22.12.1992, the Director Government of India, 
Minsitry of Human Resource Development brought 
to the knowledge of the Principal, Regional Engi- 
neering College, Thiruchirapalli requiring to amend 
the term ofappointment and that it was requested 
in that letter to reconsider the matter in the next 
Board of Governor’s meeting. It is pointed out 
that in the Meeting of the Board of Governors 
held on 15.6.1993, a decision was taken to the 
following effect. 
“Resolved to adopt the suggestion of the 
ministry letter No F - 1/8/90 TD/111; dated 
22.12.92 regarding the term or appointmentof 
Principal..”. 
It is claimed in the counter-affidavit that in view of 
the above mentioned resolution, the appointment 
of the Principal, Regional Engineering College 
can be only for a period of three years, that the 
decision of Government of India was based on the 
uniform policy that all the 17 Principals of 
Regional Engineering Colleges should be uni- 
formly appointed only for a period/term of three 
years and as such the petitioner’s appointment 
cannot exceed the term of three years. It is also 
claimed in the counter-affidavit that the decision 
to reduce the term of deputaion for a period of 
three years is not unilateral, that the petitioner 
herein was a member of the Board of Governors, 
that he has given his concurrence and consent, 
that it was only a follow-up action to make the 
posts of Principal for a term of threeyears, that the 
relevant clause was amended and the period 
reduced to three years and that the petitioner 
being on a contract basis, the petitioner has no 
legal right to continue beyond the term now pre- 
scribed by the resolution and by the order of the 
Government. It is further claimed in the counter- 
affidavit that in the Board Meeting, the petitioner 
did not raise any objection or sought clarification 


16 The Madras Law Journal Reports 


as to the qustion ofapplicatbility of the resolution 
that the petitioner was fully aware that his period 
of appointment will be brought to a period as per 
the decision of the Board of Governors, and that 
he knew that the period was fixed subject to amend- 
ment. It is also stated that the petitioner has been 
reverted back to his parent department and that 
the appointment of the petitioner on deputation 
basis for a contract period of five years cannot be 
compared with the contract appointment of an 
unemployed person. It is further pointed out that 
the petitioner has been relieved of the post with 
immediate effect and even as early as on 4.10.1993 
and that the new incumbent Dr.C.R.Kandaswamy 
has assumed charge and as on date he is function- 
ing as Principal. It is further claimed in the counter- 
affidavit that the petitioner has no vested right to 
continue in employment and that the order of the 
Government decision is not arbitrary. It is further 
pointed out that the original appointment was 
made at the time when the then Principal was 
about toretire, that no resolution could be passed 
to alter the tenure of the appointment and as such 
the impugned order is fair and reasonable. It is 
further claimed in the counter-affidavit that Clause 
14 of the Annexure regarding the terms of ap- 
pointment is not inviolable since it is only a term 
of contract and that the same can be altered or 
changed. It is further claimed that the impugned 
order based on the public policy and in the interest 
of education and administration. 

5. Acounter-affidavit has been filed by the second 
respondent stating the writ petition is not main- 
tainable either in law or on facts. It is claimed in 
the counter-affidavit that as the respondent insti- 
tution is an autonomous institution and the peti- 
tioner came to be appointed under a service con- 
tract, the petitioner is not entitled to maintain the 
writ petition. It is also claimed that the terms of 
service centract are varied in view of the recom- 
mendations of the third respondent which the 
respondents 1 and 2 are bound to consider, that 
the reduction of period is to being an uniformity 
and as such the petitioner cannot make out any 
grievance. It is further claimed in the affidavit that 
there is no statutory force behind the contract, 
that any premature termination will give only a 
civil right to the petitioner and as such the writ 
petition alleging violation of fundamental rights 
is devoid of merits. It is also claimed in the counter- 
affidavit that the reduction in the contractual 
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period is due to the unforeseen circumstances viz. 
the policy decision of the third respondent to have 
a uniform code. It is also claimed that the peti- 
tioner cannot be termed as Government servant 
and as such Art.311 cannot be made applicable. It 
is alsoclaimed that there is no arbitrary, unilateral 
or unreasonable action on the part of the respon- 
dents. It is also pointed out that there is no dis- 
crimination. Itis also pointed out that it is only on 
termination, the petitioner has filed the writ peti- 
tion and as such there is no substance in this 
ground. It is further pointed out that there is no 
violation of Arts.14.and 21 ofthe Constitution and 
that the ground of attack with reference to prom- 
issory and equitable estoppel is also without any 
basis. 

6. A counter-affidavit has been filed by the third 
respondent/Union of India stating that the 
Regional Engineering College, “Trichy is an 
autonomous Institute fully funded by the Central 
Government and the State Government of Tamil 
Nadu. It is further claimed in the counter-affidavit 
that as per Art.3 of the Memorandum of Associa- 
tion, the Society has establihed the college and 
carried on its administration and management 
through the governing body known as Board of 
Governors having reprewsentatives of the Central 
Government, State Governemnt, University Grants 
Commission, All India Council for Technical 
Education with the Principal of the College as its 
ex-officio Members Secretary. It is further claimed 
in the counter-affidavit that the Board of Gover- 
nors is the appointing authority for the post of 
Principal in Regional Engineering College, Trichy 
as provided in Rule 15(i) of the College Society 
which reads that the Board of Governors shall 
appoint the Principal of the college with the 
approval of the Central and State Government. It 
is further claimed in the counter-affidavit that the 
Government of India by letter dated 6.4.1989, 
suggested that the Principals in Regional Engi- 
neering Colleges should be appointed on contract 
basis for a period of three years with possibility of 
renewal for another term with the approval of 
Central and State Governemnits. It is further claimed 
tha the Member Secretaries were requested to 
place the matter before the Board of Governors 
for passing a suitable resolution in that behalf. It 
is further claimed that it was made clear in that 
letter that the provision would be applicable for 
all future requirements after amending the Rules 
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of the Society. It is also stated that during its 37th 
meeting held on 21.10.1989, the Board of Gover- 
nors resolved that the term of appointment of 
Principals in Regional Engineering Colleges may 
be for a period of five years on contract basis and 
that the term of Dr.S.Nagarathnam, the then Prin- 
cipal was not reduced on the basis of that resolu- 
tion of the Board. It is further claimed in the 
counter-affidavit that on superannuation of 
Dr.S.Nagarathnam, on 30.6.1990 the Board of 
Governors advertised calling for application for 
the post of Principal to be filled up on contract 
basis and that the petitioner herein was appointed 
as Principal of Regional Engineering College, 
Trichy on contract basis for a period of five years 
with the approval of the State and the Central 
Government as required under Rule 15(i) of the 
Rules of the College Society. It is further pointed 
out that the suggestion of the Ministry of Human 
Resources Development dated 22.12.1992 was made 
to all Regional Engineering College who opted 
for five years term for the post of Principals on 
contract basis and that during the 42nd meeting 
held on 15.6.1993, the Board of Governors of the 
college resolved to adopt the suggestion of the 
Ministry letter dated 22.12.1992 regarding the 
term of appointemnt of Principal. It is categori- 
cally stated that consequent to the said resolution, 
the Rules of the College Society have not been 
amended and that the question of reducing the 
term of appointment of the petitioner has not 
been considered by the Board of Governors. It is 
further stated in the counter-affidavit that in the 
letter addressed to the second respondent, dated 
4.10.1993, it was clarified that the suggestion to 
appoint the Principal for an initial term of three 
years would be applicable to future appointments 
only and that it was not the intention of the third 
respondent to disturb the petitioner’s tenure of 
five years or to commit breach of contract in any 
manner. It is also claimed by the third respondent 
that it was nota party to the action of the respon- 
dents 1 and 2 in terminating the petitioner’s 
appointment by premature rescission of the con- 
tract, and as such this Court may please be passed 
an order absolving the third respondent of any 
liability. : 

7. Mr.Mohan Parasaran, the learned counsel for 
the petitioner contended that the impugned order 
has been passed arbitrarily and that it offends 
Art.14 of the Constitution of India. It is also 


MLJ3 


contended by the learned counsel that the resolu- 
tions passed by the Board of Governors do not 
validate the impugned order passed. According to 
the learned counsel, the Government order can- 
notaffect the right of the petitioner, in so far as the 
petitioner has been appointed for a period of five 
years after calling for applications through adver- 
tisement. According to the learned counsel, the 
petitioner has been selected and appointed as per 
the Rules of Board of Governors, as referred to by 
the third respondent. Learned counsel further 
contended that as referred to by the third respon- 
dent, the period of tenure of appointment is five 
years and that it has not been reduced to three 
years, It is further contended by the learned coun- 
sel for the petitioner, that even the letter of the 
third respondent of the year 1989 as stated in the 
counter-afffidavit has not been followed by the 
Board af Governors, till the resolution which has 
been re-ied on by the Government, is passed by the 
Board of Governors in June, 1993. According to 
the learned counsel, the appointing authority is 
the Board of Directors and so far as the appointing 
authority has not passed the order, the impugned 
ordercannotstand and it has to beset aside on that 
ground. It is further contended that the Govern- 
ment has no jurisdiction to pass such an order 
relieving the petitioner from the post of Principal, 
unilaterally when the appointing authority is the 
Board of Directors as per the Rules of the Society, 
as stated in the counter-affidavit filed by the third 
respondent. Learned counsel for the petitioner 
further contended that it is an appointment on 
contract basis, that the Government has approved 
it, that the Board of Directors has passed such a 


. resolution, that the respondent Government has 


approved the order passed in the year 1991 
enumerating the length of service of the Principal 
and as such the respondents are estopped specifi- 
cally, from reducing the period of five years to 
three years unilaterally and that the order is hit by 
the principle of promissory estoppel. It is further 
contended that when the petitioner has been told 
that he has been appointed for five years it is not 
open to the respondents to reduce the period to 
three years. Learned counsel for the petitioner 
further contended that a reading of the counterv 
affidavit of the third respondent will show that the 
action taken by the respondents is illegal and 
arbitrary, and that the respondents cannot take 
shelter of the letter of the third respondent dated 
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22.12.1992 and try to defend the impugned order. 
Learned counsel further refers to the decisions in 
Vice Chancellor, Osmania University v. Chancellor, 
ALR. 1967 S.C. 1305. In Shri Lekha Vidyarthi v. 
State of U.P., (1990) 45.7. 211: (1991)1 S.C.C. 212: 
ALR. 1991 S.C. 537. In Food Corporation of India 
v. Kamadhenu Cattle Food Industries, A.I.R. 1993 
S.C. 1601 and in SH.Govind Prasad v. R.G.Prasad, 
(1993)6 J.T. (S.C.) 233 for the proposition that 
even assuming the appointment is on contractual 
basis, it has to be struck down as it violates Art. 14 
of the Constitution of India. Learned counsel 
further contended that the second respondent is 
amenable to the writ jurisdiction of this court and 
that it has been held so in Ajay Hasia v Khalid 
Mujib, ALR. 1981 S.C. 487: (1981)1 Lab L.J. 103: 
(1981)1 SCC. 722. Learned counsel further pointed 
out that the resolution passed under the Rules of 
the Society cannot support the stand of the 
respondents that the period of service of the peti- 
tioner, which is on the contract term of five years, 
has been automatically reduced to three years. 
Learned counsel further contended that insofar 
the Rules are not amended and that no order has 
been passed by the Board of Governors reducing 
the petitioner’s services to such a period, the State 
Government has no jurisdiction to pass an order, 
which is impugned herein. 

8. Mr.R.Krishnamoorthy, the learned senior coun- 
sel appearing for the second respondent mainly 
contended that no writ will lie to enforce a con- 
tract and that the prayer of the petitioner cannot 
be granted. Lerned senior counsel contended that 
at best the petitioner can resort to some other 
remedy claiming damages and writ petition under 
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senior counsel relies upon the decisions in 
Kutlchinder Singh v. Hadayal Singh, A.I.R. 1976S.C. 
2216: (1977)2 S.C.J. 88. In Vaish Degree College v. 
Lakshmi Narain, AIR. 1976 S.C. 888 and in J. Tiwari 
v. Jawala Devi Vidya Mandir, ALR. 1981 S.C. 122 
in support of his contention. Learned senior coun- 
se] further contended that even assuming for a 
moment that the Regional Engineering College is 
amenable to the writ jurisdiction, the impugned 
order cannot be set aside, as the right claimed, 
stems out of contract. Relying upon the decision 
in Chander Mohan Khanna v. Ancert, A.LR. 1992 
S.C. 76. the learned senior counsel tried to con- 
tend that a writ cannot lie against the second 
respondent herein and it has got to be dismissed. 
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9. Mr.P.Shanmugham, the learned Special 
Government Pleader appearing for the respon- 
dent State contended that the petitioner herein 
virtually challenges the resolution of the second 
respondent and that the petitioner cannot do it. 
Referring to the resolution of the Board of Gover- 
nors, the learned Special Government Pleader 
contended that a reading of the resolution in the 
background as to what had happended before the 
meeting, would clearly show that it related to the 
contract period of the Principal of the Regional 
Engineering College and to bring uniformity it 
has been decided to reduce term to three years. 
Learned Special Government Pleader further 
contended that the appointment of the petitioner 
arises out of contract and that the petitioner can- 
not enforce it by way a writ petition. an extreme 
argument was putforth by the learned special 
Government Pleader that when the petitioner has 
been relieved from the post he has to go back to 
the parent department and that the petitioner 
cannot have any objection to this. 

10. I have given my due consideration to the argu- 
ments of Mr.Mohan Parasaran, the learned coun- 
sel appearing for the petitioner, and of 
Mr.R.Krishnamurthy, the learned senior counsel 
appearing for the second respondent and of 
Mr.P.Shanmugham, the learned Special Govern- 
ment Pleader and of Mr.R.Santhanam, the learned 
Additional Central Government Standing 
Counsel. In my view that is a clear case where the 
impugned order has been passed without any 
jurisdiction. There cannot be any dispute that the 
Regional Engineering College is govened by the 
provisions of Societies Registration Act and by 
the Rules. It is seen from the counter-affidavit o 
the third respondent and by the Rules, the Board 
of Governors is the apoointing authority. On th 
facts and circumstances of this case, it cannot be 
disputed that the petitioner has been appointed 
for a contract period of five years. The petitioner 
has been relieved from Anna University and to} - 
that effect a letter dated 11.7.1990 has been 
written by the secretary to Government to the 
Vice-Chancellor, Anna University. It is seen that 
the appointment as Principal for five years has 
been made by terms and conditions of the deputa-| 
tions given in G.O.Ms.No.662, Education, dated 
13.6.1991. The said order has been passed under 
General Rule 11 of the Tamil Nadu State-and 
Subordinate Services and the appointmentis for aj . 
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term of contract. Rules 11(1) and 11(2) reads as 
follows. 
“Appointment by agreements: (1) When in 
the opinion of the state Government special 
provisions inconsistent with any of these rules 
orofany other rules made under the proviso to 
Art.309 of the Consitution of India of that 
Constitution (hereinafter referred to this rule 
as the said rules) are required in respect of 
conditions of service, pay and allowances, 
pension, discipline, and conduct with refer- 
ence to any particular post, of any of them it 
shall be open to. the State Government to 
make an appointment to such post otherwise 
than in accordance with those rules or the said 
tules and to provide by agreement with the 
person so for any of the matters, ın respect of 
which in the opinion of the State Government 
special provisions are required to be made and 
to the extent to which such provisions are 
made in the agreement, nothing in these rules 
or the said rules shall apply to any person so 
appointed in respect of any matter for which 
provision is made in the agreement. 
(2) A person appointed under Sub-rule (1) 
shall not be regarded as a member of the serv- 
ice in which the post to which he is appointed 
is inclined and shall not be entitled by reason 
only such appointment to any preferential claim 
to any other service..”. 
By virtue of the appointment, the petitioner has 
been holding the post of Principal. It is seen from 
the letter written by the Secretary to Government, 
Education Department addressed to the Principal 
in charge, Regional Engineering College that the 
petitioner has been appointed as Principal on 
contract basis for a period of five years from the 
date of taking charge. This has been approved by 
the State and Central Governments. It seems the 
petitioner has taken change on 13.7.1990. Itseems 
that on 21.10.1989, a resolution has been passed 
by the Board of Governors of Regional Engineer- 
ing College to the effect that the term of appoint- 
ment of Principals in RECS., may be for a period 
of 5 years only on contract basis and that the said 
view of the Board may be communiated to the 
Government of India. This has been done at the 
37th Meeting of the Board of Governors and the 
same has been communicated to the Government 
of India, by the then Principal on 8.6.1990, who is 
due to retire. It is also seen that it has been 


requested in the said letter that pending decision 
on the contract period, the Ministry may accord 
permission to enable the selected person to take 
up the job on the first day of July, 1990. This view 
has been concurred by the Central Government, 
ie. the appointment of the petitioner as Principal, 
as proposed. The matter stood at that. As I have 
already stated, the petitioner took charge 13.7.1990 
as Principal of the Regional Engineering College, 
Thiruchirapalli. As the petitioner herein has been 
deputed to the Regional Engineering College, 
Anna University approved the terms and condi- 
tions of the Board of Governors to that effect. The 
terms and conditions governing the contract 
appointment of the petitioner had been annexed 
to the Government order in G.O.Ms.No.662, 
Education, dated 13.6.1991 and Clauses 14 and 15 
are relevant for the purpose of deciding this case 
and it is to the following effect: 
“The period of appointment cf Dr.B.Ilango 
with the Regional Engineering College, Trichy 
shall be for a period of five years as a special 
case from the date of relief from the Univeristy 
ie. 12.7.90 afternoon. 
The period of appointment will not be ex- 
tended more than 5 years on any circumstances. 
On completion of 5 years he should be re- 
verted back to Anna University or he should 
resign his post in Anna University.” 
At this stage, a letter has been addressed to the 
Principal, Regional Engineering College, Tiruchira- 
palli, by the Government of India, Ministry of 
Human Resource Development requesting to 
consider the matter in the next Board of Gover-. 
nors to maintain uniformity and it reads as 
follows: 
“Sir, 
Iam directed to invite your kind reference to 
this Ministry’s letter No.A.11013/20/88-T.4, 
dated 6th April, 1989, wherein Regional Engi- 
neering Colleges were required to amend their 
Memorandum of Association to the effect that 
the Principals of Regional Engineering Col- 
leges may be appointed by the respective Board 
of Governors on a contract basis for an initial 
term of3 years with the possibility/provision of 
renewal depending upon the merits. In re- 
sponse to this you have communicated to have 
the term as five years as your preference. 
You are requested to reconsider the matter in 
your next Board of Governors to maintain 
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uniformity of the term of appointment of 
Principal among all Regional Engineering 
Colleges. 
Action taken thereof on the subject matter 
may be intimated to this Ministry immediately 
for further necessary action.” 
This letter was placed before the Board of Gover- 
nors and the resolution passed in the meeting on 
15.6.1993 with regard to the term of appointment 
of Principal resolved as follows: 
“Resolved to adopt the suggestion of the 
Ministry Lr.No.F41-8/90 T.D.III, dated 
22.12.1992 regarding the term of appointment 
of Principal.” 
In my view, no suggestion has been given by the 
Government of India in its letter dated 22.12.1992 
to putan end to the context of the petitioner which 
is existing. What all required by the Government 
of India was that the matter has to be placed before 
the Board of Governors to decide about the terms 
of appointment of Principal of Regional Engi- 
neering Colleges on contract basis. That is all. It is 
also clear from the letter of the Government dated 
22.12.1992, extracted above, that the initial 
appointment of term is only for three years and the 
possibility/provision of renewal will be depending 
upon merits. Itis not as ifthe term ofappointment 
should be only for three years. Herein this case, 
the petitioner has been appointed for a term of 
five years and the period lasts till the year 1995. 
Assuming that the Board of Governors has passed 
a resolution, I do not think that the Government 
can pass such an order, which is impugned herein, 
relieving the petitioner arbitrarily. As I have 
already stated, the resolution, in my view, is not 
very clear. There is no mention that the peti- 
tioner’s services to be terminated and that the new 
resolution has to be applied to the petitioner’s 
case reducing the terms of three years. Itcannot be 
disputed that the Rules of the Society have ‘not 
been amended. Inso far as the Board of Governors 
is the appointing authority, in my view, the 
Government has no business to pass the impugned 
order relieving the petitioner herein from the post 
of Principal unilaterally. It is a matter between the 
Regional Engineering College, the second respon- 
dent and the petitioner herein. It is true that the 
right of the petitioner flows from the contract, and 
the appointment has been made on contract basis. 
Yet, if it is done arbitrarily, in my view, it has got 
to be set aside. I am not able to agree with the 
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arguments of Mr.R.Krishnamurthy, the learned 
senior counsel, that a writ will not lie on the facts 
and circumstances of this case. The facts of the 
cases, referred to in support of his contention, are 
entirely different. It is settled law now, that any 
arbitrary action is vioJaive of Art.14 of the Consti- 
tution. When the impugned order herein, is tested 
in such a way, I have no hesitation to hold that the 
impugned order is passd in violation of Art.14 of 
the Constitution of India and that Art.14 of the 
Constitution applies to a case of violation in con- 
tractual matters. By violating one of the condi- 
tions of the contractual rights, the fundamental 
rights of the petitioner are affected. In Shri Lekha 
Vidyarthi v. State of U.P., (1990)4J.T. 211; (1991)1 
S.C.C. 212: AIR. 1991 S.C. 537, the Supreme 
Court has held as follows: 
“The preamble of the Constitution of India 
solves to secure to all its citizens justice, social, 
economic and political, and equality of status 
and opportunity. Every State action must be 
aimed at achieving this goal. Part IV of the 
Constitution contains ‘Directive principles of 
state policy’ which are fundamental in the 
governace of the country and are aimed at 
securing social and economic freedoms by 
appropriate State action which is complemen- 
tary to individual fundamental rights guaran- 
teed in part III for protection against excesses 
of state action, to realise the vision in the 
preamble. This being the philosophy of the 
Constitution, can it be said that it contem- 
plates exclusion of Art.14-non-arbitrariness 
which is basic to rule oflaw-from state actions 
in contractual field when all actions of thestate 
are meant for public good and expected to be 
fair and just? We have no doubt that the 
Constitution does not envisage or permit un- 
fairness or unreasonableness in any sphere of 
his activity contrary to the professed ideals in 
the preamble. In our opinion, it would be alien 
to the constitutional scheme to accept the 
argument of exclusion of Art.14 in contractual 
matters, The scope and permissible grounds of 
judicial review in such matters and the relief 
which may be available are different matters, 
but that does not justify the view of its total 
exclusion. This is more so when the modern 
trend is also to examine the unreasonableness 
ofa term in such contracts where the bargain- 
ing power is unequal so that these are not 
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negotiated contracts but standard form 
contracts between unequals. 

There is an obvious different in the contracts 
between private parties and contracts to which 
the state is a party. Private parties are con- 
cerned only with their personal interest whereas 
the State while exercising its powers and dis- 
charging its functions, acts indubitably, as is 
expected of it, for publie good and in public 
interesst. The impact of every state action is 
also on public interest. This factor alone is 
sufficient to import at least the minimal 
requirements of public law obligations and 
impress with this character the contracts made 
by the state or its instrumentality. It is a differ- 
ent matter that the scope of judicial review in 
respectofdisputes fallingwithin the domain of 
contractual obligations may be more limited 
and in doubtful cases the parties may be rele- 
gated to adjudication of their rights by resort 
to remedies provided for adjudication of purely 
contractual disputes. However, to the 
extent,challenge is made on the ground of 
violation of Art.14 by alleging that the 
impugned act is arbitrary, unfair or unreason- 
able, the fact that the dispute also falls within 
the domain of contractual obligations would 


notrelieve the Stateofits obligation to comply . 


with the basic requirements of Art.14. To this 
extent, the obligation is of a public character 
invariably in every case irrespective of there 
being any other right or obligation in addition 
thereto. An additional contractual obligation 
cannot divest the claimant of the guarantee 
under ArL14ofnon-arbitrariness at the hands 
of the State in any of its actions. 

... Thus, ina case like the present, ifit is shown 
that the impugned State action is arbitrary 
and, therefore, violative of Art.14 of the Con- 
stitution, there can be no impediment in strik- 
ing down the impugned act irrespective of the 
question whether an additional right, contrac- 
tual of statutory, if any, is also available to the 
aggrieved persons. 

The State cannot be attributed the split per- 
sonality of Dr.Jekyli and Mr.Hyde in the con- 
tractual field so as to impress on it all the 
characteristics of the State at the threshold 
while making a contract requiring it to fulfil 
the obligation of Art.14 of the Constitution 
and thereafter remitting it to cast offits garb of 


State to adorn new robe of a private body 
during the subsistence of the contract enabling 
it to act arbitrarily subject only to the contrac- 
tual obligations and remedies flowing from it. 
It is really the nature of its personality as state 
which is significant and must characterize all 
its actions, in whatever field, and not the na- 
ture of function, contractual or otherwise, which 
is decisive of the nature of scrutiny permitted 
for examining the validity of its act. The 
requirement of Art.14 being the duty to act 
fairly, justly and reasonably, there is nothing 
which militates against the concept of requir- 
ing the State always to so act, even in contrac- 
tual matters. There is a basic difference 
between the acts of the state which must invari- 
ably be in public interest and those ofa private 
individual, engaged in similar activities being 
primarily for personal gain, which may or may 
not promote public interest. Viewed in this 
manner, which we find no conceptual difficulty 
or anacronism, we find no reason why the re- 
quirement of Art.14 should not extend even in 
the share of contractual matters for regulating 
the conduct of the State activity...” 


At page 551, it has been held as follows: 


“Even assuming that it is necessary to im- 
port the concept of presence of some public 
element in a State action to attract Art.14 and 
permit judicial review, we have no hesitation 
in saying that the ultimate impact of all actions 
of the State or a public body being undoubt- 
edly on public interest, the requisite public 
element for this purpose is present also in 
contractual matters. We, therefore, find in 
difficult and unrealistic to exclude the State 
actions in contractual matters, after the con- 
tract has been made, from the purview of judi- 
cial review to test its validity on the anvil of 
Art.14....” 


In Food Corporation of India v. Kamadhenu Cattle 
Food Industries, A.I.R. 1993 S.C. 1601, it has been 
held as follows: 


“In contractual sphere as in all other State 
actions, the State and all its instrumentalities 
have to conform to Art.14 of the Constitution 
of which non-arbitrariness is a significant 
facet. To satisfy this requirement of non-arbi- 
trariness in a State action, it is therefore, in a 
State action, it is, therefore, necessary to 
consider and give due weight to the reasonable 
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or legitimate expectations of the persons likely 
to be affected by the decision. Whether the 
expectation of the claimant reasonable or 
legitimate is a question of fact in each case. 
Whenever the question arises, it is to be deter- 
mined not according to the claimant’s percep- 
tion but in larger public interest wherein other 
more important considerations may outweigh 
what would otherwise have been the legiti- 
mate expectation of the claimant. A bona fide 
decision of the public authority reached in this 
manner would satisfy the requirement of non- 
arbitrariness and withstand judicial scrutiny...” 
So if the order which is impugned in this writ 
petition is tested on the backdrops of the decisions 
cited supra, I have no hesitation to hold that it is 
violative of Art.14 of the Constitution and that it 
has been passed arbitrarily and without applica- 
tion of mind. I am of the view that when the 
resolution of the Board of Governors is not very 
clear and the appointing authority is the Board of 
Governors, the Government has no jurisdiction 
to pass the impugned order, relieving the peti- 
tioner from the: post of Principal, Regional 
Engineering College. 
‘11. With regard to the contention of the learned 
senior counsel that the writ petition is not main- 
tainable, I do not think that it can be accepted. 
Reliance is made on the decision of the Supreme 
Court in Chander Mohan Khanna v. Ancen, A.LR. 
1992 S.C. 76, by the learned senior counsel in 
support of his contention and I do not think that 
it can be accepted. In Ajay Hasta v Khalid Mujib, 
AIR. 1981 S.C. 487: (1981)1 Lab LJ. 103: (1981)1 
S.C.C. 722. With regard to the one of the Regional 
Engineering Colleges of this college, which is also 
under the Societies Registration Act, it has been 
held thatitis a ‘State’ within the meaning of Art.12 
ofthe Constitution of India. When thereis a direct 
authority on this issue bya Bench of five Judges of 
the Supreme Court, Ido not think that the learned 
senior counsel appearing for the second respon- 
dent can still contend that a writ petition will not 
lie against the Regional Engineering College, the 
second respondent herein. Moreover, a writ is 
sought for in this writ petition to quash the 
impugned order passed by the State and in such 
situation, Ido not think thatsuch acontention can 
be raised by the learned senior counsel appearing 
for the second respondent herein. 
12. It is made clear, as f have already stated, in the 
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counter affidavit filed by the third respondent as 
to what the intentions are. The third respondent 
has come out with correct position in the counter- 
affidavit that the present resolution of the Board 
of Governors cannot affect the right of the peti- 
tioner to hold the appointment. It is only for 
future appointments and certainly it cannot be 
applied for the present incumbent, in view of the 
decision of the Supreme Court in Vice Chancellor, 
Osmania University v. Chancellor, A.I.R. 1967 S.C. 
1305. On a perusal of the files produced before 
me, it is seen that on 2.5.1990, the Government 
seems to have written to the Ministry of Human 
Resources and Development Department, New 
Delhi about the selection of the petitioner as 
Principal, Regional Engineering College and that 
his appointment shall be on contract basis for a 
period of five years. A reminder has been sent on 
14.6.1990 by way of telegram seeking reply. The 
Government of India has sent a telex message on 
6.7.1990 concurring with the appointment of the 
petitioner as Principal, Regional Engineering 
College, Trichy as proposed. In view of that, there 
is no subsistence in the contention of the learned 
Special Government Pleader that the appoint- 
ment of the petitioner has been made, pending a 
final decision. Unfortunately, the learned Special 
Government Pleader relies upon the letter of the 
then Principal dated 8.6.1990, wherein it has been 
stated that pending decision of the contract 
period, the Ministry may kindly accord permission 
toenable the selected person to take up the jobon 
the first ofJuly, 1990. But the fact remains that the 
Government of India has approved the terms of 
the appointment of five years period, by the telex 
message On 6.7.1990, as could be seen in the files. 
Moreover, the learned Special Government Pleader 
is not able to contend that the resolution is very 
clear and by that resolution, the petitioner’s term 
of office has been reduced to a period of three 
years. 

13. The next point that arises for consideration is 
that the appointment of the Principal is only on 
deputation and it is open to the Government to 
call to the parent department. May be so. But it 
depends upon the terms and conditions of the 
service which have been prescribed under Rule 11 
of the State and Subordinate Service Rules, men- 
tioned above. Itcannot bedonearbitrarily. Surely, 
in my view, the State Government cannot unilat- 
erally change the services of a person, like that of 
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the petitioner herein, even if it is on a contract 
basis. As I take the view that the State Govern- 
ment has passed the order, which is impugned 
herein, hastily and without application of mind 
and arbitrarily, it has to be set aside. 

14. For the reasons stated above, the impugned 
order is set aside, this writ petition is allowed and 
the first respondent is directed to allow the peti- 
tioner to continue as Principal, Regional Engi- 
neering College, Tiruchirapalli for the rest of the 
term. However, there will be no order as to costs. 


B.S. ---- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


[Special Original Jurisdiction] 

Present: AR. Lakshmanan, J. 

W.P.No.2940 of 1994 3rd March, 1994. 
S.P.Shenbagamoorthy ... Petitioner 


v. 
Dr.Chenna Reddy, The Governor, State of Tamil 
Nadu, Madras ...Respondent. 


(A) Evidence Act (I of 1872), Sec.78(2) - News 
items published in newspapers - Evidentiary value 
of. 1 7 

It is settled principle of law that news items pub- 
lished in newspapers are only hearsay evidence 
and no judicial notice can be taken of the news- 
items which are in the nature of hearsay secondary 
evidence unless proved by evidence. /Para. 7] 
(B) Constitution of India (1950), Art.226 - Public 
interest litigation - Scope and ambit of. 

The court would like to emphasise the following 
aspects in a public interest litigation. Nobody 
should be allowed to indulge in wild and reckless 
allegations besmirching the character of others 
particularly persons who are occupying very high 
constitutional positions. /para. 14] 

(C) Constitution of India (1950), Art.361 - Immu- 


nity under if extends to case of mala fide acts too. 
Art.361 of the Constitution is absolute in terms 
and even in the case of mala fide, the protection of 
immunity will apply. [Para. 15] 
Cases referred to: 
KA.Mathialagan v. The Governor, (1973)1 M.L.J. 
131: 86 L.W. 365: ALR. 1973 Mad. 198 (F.B.). 
[Paras. 3, 4, 14] 
G.Vasantha Pai v. C.K.Ramaswamy, A.LR. 1978 
S.C. 342. [Paras. 3, 5] 
Hardwari Lal v. Bhajan Lal, A.I.R. 1993 P. and H. 
3. [Paras. 3, 6] 
Laxmi Raj Shetty v. State of Tamil Nadu, (1988)3 
S.C.C. 319. [Para. 7] 
Quamarul Islam v. S.K Kanta, (1994)1 J.T. 452. 
[Para. 8] 
Kasturi Radha Krishnan v. President of India, A.I.R. 
1990 Mad. 217. [Para. 12] 
The Dravida Munnetra Kazhagam v. The Governor 
of Tamilnadu, (1994)1 L.W. 145. [Para. 14] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of quo ` 
warranto calling upon the respondent to show as 
to under what authority the respondent is holding 
the office of the Governor of Tamil Nadu. 
T.K Sampath, for Petitioner. 
The Court made the following 
ORDER: The prayer in the writ petition is as 
follows: 
“to issue a writ Of quo warranto or any other 
appropriate writ, order or direction in the 
nature of writ, calling upon the respondent to 
show as to under what authority the respon- 
dent is holding the office of the Governor of 
Tamil Nadu and pass such further or other 
orders”. 
2. It is claimed by the petitioner that he is a social 
worker doing social work by collecting old clothes 
and giving them to the poor and needy. He also 
claims to have participated in the freedom move- 
ment. The case of the petitioner is as follows: 
According to the petitioner, the respondent has 
been delaying the files that have been sent for his 
approval and is deliberately postponing to give 
assents to laws that have been passed by the Leg- 
islature sent for his consent in absolute disregard 
to the present Government and that he is making 
speeches at functions attended by him on several 
occasions, creating apprehension in the mind of 
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the people of Tamil Nadu that he would dismiss 
the Governmentand that he is identifying himself 
as a politician and has gotaffinity to the Congress- 
I and acting at the instance of the leaders of the 
Congress-I and the leaders of the Congress-I are 
making use of the Office of the Governor to 
„dismiss the Government of Tamil Nadu. It is 
“further stated in para.6 of his affidavit as follows: 
“I submit that during his latest speech by the 
respondent herein namely the Governor of 
Tamil Nadu at Salem published in Hindu under 
the caption ‘Action at proper time: Governor’ 
dated 6th February, 1994 he has openly stated 
‘I do not know where the recent University 
Bill, re-structuring of the Legislative Assem- 
bly business Rules, were all heading to’. He 
further stated ‘I am aware of the people and 
will take action against injustice before dam- 
age is done. No wrong, nor person, who has 
done it, can get away”. 
All these things would go to show that in a func- 
tion where he has attended as a chief guest made 
all thesqspeeches without any provocation what- 
* soever from the Government, diverting from his 
usual speech of the social function, made the 
abovesaid comments and thereby expressed his 
intention to dismiss the present Government of 
Tamil Naduatany time and thus created an appre- 
hension in the minds of the people of Tamil Nadu 
as well as the Government of Tamil Nadu would 
be dismissed without any reason on an improper 
and illegal ground and thus to cause embarrass- 
ment to the present Chief Minister of Tamil Nadu 
and to favour of the leaders of the Congress-I of 
the Tamil Nadu and thus he has violated the oath 
that he has taken under the Art.159 of the Consti- 
tution of India”. According to the petitioner, the 
comments made by the respondent are unwar- 
ranted. Therefore, the respondentis not fit to hold 
the office of the Governor for the reasons stated 
above since he is acting against the interests of 
Tamilnadu, and acting to the dictates of the lead- 
ers of the Congress-I of Tamil Nadu. Along with 
the writ petition, the petitioner has also filed a 
newspaper cutting in “The Hindu’ issue dated 
6.2.1994. 
3. Mr.T.K.Sampath, learned counsel appearing 
for the petitioner at the time of hearing would only 
rely on the news item published in the Hindu 
dated 6.2.1994 under the caption ‘Action at proper 
time-Governor’ and would submit that the 
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respondent has violated the oath he has taken 
under Art.159 of the Constitution of India. He has 
also reiterated the other allegations made in the 
affidavit. In support of his contentions, 
Mr.T.K.Sampath, placed reliance on the follow- 
ing decisions: 
KA.Mathialagan v. The Governor, (1973)1 MLJ. 
131: 86 L.W. 365: ALR. 1973 Mad. 198 (F-B.), 
G.Vasantha Pai v. C.K Ramaswamy, A.ER. 1978 
S.C. 342, Hardwari Lal v. Bhajan Lal, A.LR. 
1993 P. and H. 3. 
4. KA.Mathialagan v. The Governor, (1973)1 M.LJ. 
131:86L.W. 365: A.L.R. 1973 Mad. 198, Full Bench 
decision was relied on to show that personal 
immunity afforded by Art.361(1) to the Governor 
did not avail where his bona fides were questioned. 
Courts have held that where his bona fides are 
questioned he can personally be called to enter his 
defence and that mala fides or want of bona fides is 
made against the Governor in respect of his offi- 
cial act, there is an obligation or duty on the 
Governor to make an affidavit for assistance of the 
Court in deciding the question. 
5.G. Vasantha Pai v. C.K. Ramaswamy, A.I.R. 1978 
S.C. 342, was cited to say that the immunity given 
to the Governor under Art.361 against answera- 
bility to any court is in respect of the exercise and 
performance of the powers and duties ofhis office 
or forany act done or purporting to be done by him 
in the exercise and performance of those duties. 
6. Hardwari Lal y. Bhajan Lal, A.LR. 1993 P. and 
H. 3, was cited by the learned counsel for the 
petitioner to show that the petitioner has locus 
standi to maintain the writ petition when informa- 
tion conveyed by the Governor is sueh as justly 
requiring the court to exercise jurisdiction to protect 
rights and liberties of citizens. 
7. To my query as to the basis or foundation of the 
present writ petition, Mr.T.K.Sampath, would 
submit that it is based only on the news item 
published in the English daily “The Hindu’. He 
also invites my attention to para.6 of the affidavit 
wherein the petitioner has referred to the latest 
speechg of the respondent at Salem and published 
in The Hindw’ under the caption ‘Action at proper 
time-Governor dated 6th February, 1994. In view 
of the above submission, it becomes necessary for 
this Court to consider whether a newspaper 
report by itself is admissible in evidence. -It is 
settled principle of law that news-items published 
in the newspapers are only hear-say evidence and 
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no judicial notice can be taken of the news-items 
which are in the nature of hear-say secondary 
evidence, unless proved by evidence. In this con- 
text, I may usefully refer to the decision of the 
Supreme Court in Laxmi Raj Shetty v. State of 
Tamil Nadu, (1988)3 S.C.C. 319. In the said judg- 
ment, the Supreme Court has considered the 
question of admissibility of the news-items 
appearing in a press report in the newspaper and 
opined as follows: 
“We cannot take judicial notice of the facts 
stated in a news-item being in the nature of 
hearsay secondary evidence, unless proved by 
evidence aliunde. A report in a newspaper is 
only hearsary evidence. A newspaper is not 
one of the documents referred to in Sec.78(2) 
of the Evidence Act, 1872 by which an allega- 
tion of fact can be proved. The presumption of 
genuineness attached under Sec.81 of the 
Evidence Act to a newspaper report cannot be 
treated as proved of the facts reported therein. 
It is now well settled that a statement of fact 
contained in a newspaper is merely hearsay 
and therefore inadmissible in evidence in 
_ absence of the maker of the statement appear- 
ingin courtand deposing to have perceived the 
fact reported.” 
8. In a recent pronouncement in the case of Qua- 
marul Islam vy. S.K.Kanta, (1994)1 J.T. 452, the 
Supreme Court has observed as follows: 
That was a case ofan election dispute. The appel- 
lant before the Supreme Court was the successful 
candidate in the election whose election was set 
aside by the High Court of Karnataka by allowing 
the Election Petition filed by the defeated candi- 
date S.K.Kanta. The aggrieved unseated candi- 
date filed the appeal before the Supreme Court 
under Sec.116-A of the Represenation of the People 
Act, 1951. The appellant contested the election as 
a candidate of Muslim League from 10 Gulbargh 
Assembly Constituency. The defeated candidate 
S.K.Kanta questioned the election of the appel- 
lant in the election petition on various grounds 
alleging commission of corrupt practice by him 
within the meaning of Secs.123(2), 123(3), 123(3A) 
etc., of the Act. The learned single Judge consid- 
ered the election petition found that the appellant 
had committed corrupt practices defined under 
Secs.123(2), 123(3), 123(3A) and 123(4) of the 


Act and therefore declared the election of the. 


appellant void. The election petition was allowed 
MLJ 4 


with costs. Reliance was also placed on certain 
advertisements and messages issued by the Iuml 
seeking vote for the appellant. Reference was also 
made to the Bahmani News, an Urdu newspaper, 
published from Gulbarga and it was contended 
that the advertisements issued and published therein 
were aimd at furthering the election prospects of 
the appellant. Reliance was also placed on the 
alleged speeches delivered by the appellant and 
his election agent and other agents with his con- 
sent, seeking votes on ground of religion etc., as 
published in the newspapers. The High Court of 
Karnataka dealt with issues 1 to 4 and decided in 
the affirmative and held that the appellant had 
committed corrupt practices attracting provisions 
ofthe Representation of People Act. It was argued 
on behalf of the appellant among other things the 
newspapers referred to and relied upon by the 


, election petitioner had not been filed alongwith 


the petition and the copies of the newspapers and 
some other documents have been filed subse- 
quently and that those documents were filed after 
the evidence is commenced. The returned candidate, 
viz. the appellant raised objection to the produc- 
tion of those documents at that last stage. Amongst 
the documents which the election petitioner sought 
to produce at that late stage were some advertise- 
ments allegedly issued by the Jum and Myl in the 
newspapers between 1.11.1989 and 24.11.1989 as 
also reports of speeches allegedly made by the 
appellant during the election campaign. The learned 
Judge however allowed the application of the 
election petitioner. The Supreme Court however 
observed that the approach of the trial court was 
not correct and that he was treating the trial of the 
election petition in a rather casual manner, 
unmindful of the provisions of the Act and the 
Rules framed thereunder asalso the law laid down 
by the Supreme Court on the relevant aspect. 
9. The following question was raised before the 
Supreme Court for its consideration: Can the 
mere production of the copy of the newspaper be 
treated as proof of the report of the speech (news 
item) contained therein? 
10. The Supreme Court answered the said ques- 
tion as follows” 
“Newspaper reports by themselves are not 
evidence of the contents thereof. Those re- 
ports are only hearsay evidence. These have to 
be proved and the mannerof proving a news- 
paper report is well settled. Since, in this case, 
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neither the reporter who heard the speech and 
sent the report was examined nor even his 
reports produced, the production of the news- 
paper by the Editor and published, P.W.4 by 
itself cannot amount to proving the contents 
of the newspaper reports. Newspaper, is at the 
best secondary evidence of its contents and is 
not admissible in evidence without proper proof 
of the contents under the Indian Evidence Act. 
The learned trial Judge could not treat the 
newspaper reports as duly ‘proved’ only by the 
production of the copies of the newspaper. 
The election petitioner also examined Abrar 
Razi, P.W.5 who was the polling agent of the 
election petitioner and a resident of the local- 
ity in support of the correctness of the reports 
including advertisements and messages as 
published in the said newspaper. We have 
carefully perused his testimony and find that 
his evidence also falls short of proving the 
contents of the reports of the alleged speeches 
or the messages and the advertisements, which 
appeared in different issues of the newspaper. 
Since, the maker of the report which formed 
basis of the publications, did not appear in the 
court to depose about the facts as perceived by 
him, the facts contained in the published 
reports were clearly inadmissible. No evidence 
was led by the election petitioner to prove the 
contents of the message and the advertise- 
ments or the messages were not produced at 
the trial. No witness came forward to prove the 
receipt of the manuscript or any of the adver- 
tisements or the messages or the publication of 
the same in accordance with the manuscript. 
There is no satisfactory and reliable evidence 


on the record to even establish that the same 


were actually issued by Jumi or Myl ignoring 
the time being, whether or not the appellant 
had any connection with Jum or Myl or that 
the same were published by him or with his 
consent by any other person or by any other 
person with the consent of his election agent”. 
11. Again at page 474 it has been observed as 
follows: 
“In the present case, we find that no legally 
admissible evidence has been led by the 
respondent election petitioner, in proof ofthe 
facts contained in the newspaper reports (news 
items), messages and advertisements. The 
appellant, returned candidate, denied the making 
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ofthe offending statements. The various news- 
paper reports, advertisements and messages as 
published in Bahmani Newspaper cannot be 
treated as proof of the facts stated therein and 
cannot be used against the appellant in the 
absence of any evidence aliunde”. 
12. In the case reported in Kasturi Radha Krishnan 
v. President of India, ALR. 1990 Mad. 217, my 
learned brother Justice K.S.Bakthavatsalam, while 
dismissing a public interest litigation filed on the 
basis of newspaper reports has stated as follows: 
“As has already been stated, the Governor 
Shall hold office during the pleasure of the 
President under Art.156 of the Constitution. 
Assuch, itis not open to the petitioner to make 
allegations in an affidavit based on mere news- 
paper reports and come to this Court as ifit is 
a public interest litigation. Further, before 
approaching this Court for issuance ofa writ of 
mandamus, there should be definite allega- 
tions made in the affidavit. The allegations 
made in the affidavit are based only on newspa- 
per report and nothing else”. 
13. Thus, it is clear from the foregoing judgments 
that the contents of news items can be treated only 
as hearsay secondary evidence. In the present case, 
the petitioner is completely basing his case solely 
on the news items published in the daily newspa- 
per “The Hindu’ dated 6.2.1994. The petitioner 
has not given any other materials before this Court. 
The learned counsel for the petitioner has also 
relied on the newspaper report only in support of 
his contention in this writ petition. Consequently, 
I have to repel his contention based only on the 
news item published in the daily newspaper. 
Admittedly, thé allegations made against the 
respondent are not based on the personal knowl- 
edge of the petitioner. I don’t find any merit in the 
writ petition, and the writ petition is therefore 
liable to be dismissed. 
14, Before concluding, I would like to emphasise 
the following aspects in a public interest litiga- 
tion. Nobody should be allowed to indulge in wild 
and reckless allegations besmirching the charac- 
ter ofothers, particularly persons who are occupy- 
ing very high constitutional positions. Further, it 
is worth noticing of the view observed by the 
Division Bench of this Court consisting of Srini- 
vasan and Thangamani, JJ. reported in The Drav- 
ida Munnetra Kazhagam v. The Governor o 
Tamilnadu, (1994)1 L.W. 145, which ‘runs as 









1i) M/s. Karuppan Chettiar and Co. v. M/s. Hindustan Petroleum Corpn. Ltd. 27 


follows: 
“Itisnext contended by learned counsel for the 
petitioner that the immunity will not be avail- 
able in the case of mala fide. According to him, 
mala fide have been alleged in the affidavit 
filed in support of the petition from paragraph 
20 onwards. Allegations have been made as 
against the Governor that he has acted mala 
fide. It is not necessary for us to go into the 
question whether the allegations would amount 
to acts of mala fide on the part of the peti- 
tioner. But we are of the view that even in case 
in mala fide nowrit petition can be maintained 
as against the Governor and no relief can be 
sought against him. He will not besubjected to 
the process of court. Art.361(1) of the Consti- 
tution of India is absolute in terms and does 
not make a distinction between the bona fide 
act and mala fide act and in fact the article 
applies even if the Governor purports to have 
done something in the performance of the 
powers and duties of the office”. 
The Full Bench of this Court in K.A.Mathialagan 
v. The Governor, (1973)1 M.LJ. 131: 86 L.W. 365: 
ALR. 1973 Mad. 198 (F.B.). Has considered the 
position and taken the view that even if the Gov- 
ernor acts mala fide he will be entitled to the 
protection under Art.261 of the Constitution of 
India. The relevant passage reads as follows: 
“Neither the Supreme Court in this case, nor 
the other cases we referred to of the High 
Courts, was held that the personal immunity 
afforded by Art.361(1) to the Governor did not 
avail wherè his bona fides were questioned. 
They have not held that where his bona fides 
are questioned, he can personally be called to 
enter his defence. In our opinion, his personal 
~ immunity extends to such a case as well”. 
15. As pointed out by me earlier, Art.361 of the 
Constitution of India, is absolute in terms and 
even in the case of mala fide the protection of 
immunity will apply. Courts have considered the 
question of admissibility of news items appeared 
in press reports in the newspapers in the two 
Supreme Court judgments referred to supra, as 
observed by the Supreme Court, I cannot take 
judicial notice of the facts stated in the news items 
they being in the nature of hearsay secondary 
evidence which is not proved by any other mate- 
rial. Since the statement of fact contained in the 
newspaper is merely hearsay, the same is inadmis- 


sible in evidence. The petitioner has also failed to 
let in any other material in proof of the facts 
contained in the newspaper. Further, the learned 
counsel has not also put forward any other points 
before this Court. The writ petition therefore fails 
and is dismissed. However, there will be no order 
as to costs. 


BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


C.R.P.No.977 of 1993 21st February, 1994. 
M&.K.R.S.A.Karupparn Chettiar and Company, 
by its Sole Proprietor, K.R.Palaniappan, Madurai 
... Petitioner 
v. 
M;/s.Hindustan Petroleum Corporation Limited, 
represented by its Chief Regional Manager, 
Madras-8 ... Respondent 


Arbitration Act (X of 1940), Sec.34 - Stay of suit - 
Suit for declaration and injunction filed - Defen- 
dant’s counsel filing vakalat on 5.10.1989 - Filing 
application for stay and for appointment of arbitra- 
tor on 7.11.1989 - Court adjourning the case for 
filing written statement till 3.2.1990 - Defendant, if 
can be stated to have taken steps in the proceeding: 
and failed to satisfy requirements of Sec.34. 

If the facts herein are examined in the light of the 
principles enunciated in Indian Oil Corporation 
Limited v. Nainsukdas Baldeodas, AIR. 1982 Mad. 
323, Srinivasalu v. Parthasarathi, A.I.R. 1980 Mad. 

194, Rachappa v. Gurubiddappa, A.I.R. 1989 S.C 

635 and other cases, no manifest display of ar 

unequivocal intention on the part of the respon. 

dent/defendant to proceed with the suit and tc 
give up the right to have the matter disposed of by 
arbitration can be spelled out. The adjournment 


28 The Madras Law Journal Reports 


of the case for filing of written statement by the 
Presiding Officer oblivious of the filing of the 
application under Sec.34 of the Arbitration Act 
cannot mean that the defendant has failed to act 
before ‘taking any other steps in the proceedings’. 
Since the application in 1. A.No.1 of 1990 has been 
verified on 6.11.1989 and the same has been 
returned from Court on 7.11.1989 on which date 
the suit came up for hearing after the counsel for 
defendant entered appearance, it can safely be 
held that the respondent has satisfied the require- 
ments of Sec.34 of the Arbitration Act. In the 
court’s view, the fact that on 5.10.1989 the court 
has passed an order ‘written statement -7-11 after 
recording that vakalat has been filed by itself does 
not exhibit any unequivocal intention on the part 
of the defendant/respondent to proceed with the 
suit. [Para. 9] 
Cases referred to: 

Indian Oil Corporation Limited v. Mainsukdas 
Baldeodas, (1982)1 M.LJ. 401: 1981 T.L.N.J. 521: 
(1982)95 L.W. 187: A.I.R. 1982 Mad. 323. [Para. 3] 
Sreenivasalu v. Parthasarathi, A.I.R. 1980 Mad. 
194. [Para. 4] 

Rachappa v. Gurusiddappa, A.I.R. 1989 S.C. 635: 
(1989)4 J.T. 497. [Para. 5] 

Food Corporation of India v. Yadav Engineer and 
Contractor, A.ILR. 1982 S.C. 1302: (1982)2 S.C.C. 
499. [Para. 6] 

Sadhu Singh Ghuman v. Food Corporation of In- 
dia, A.I.R. 1990 S.C. 893. [Para. 7] 

Kokkah Krishi Vidyapeeth v. Ravankar Constn, 
(1991)14 A.LA.L.R. 147. [Para. 8] 

Yeswant v. Usha Kumar, A.LR. 1985 Mad. 272. 
[Paras. 9, 11] 

M/s.Indian Oil Corporation Limited v. M/s.Poppat 
Jamal and Son, (1981)1 L.W. 311. (Para. 10] 
Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the order of the Court of 
the First Additional District Court, Madurai, dated 
22.9.1993 and made in C.M.A.No.32 of 1992 
(LA.No.1 of 1990 in O.S.No.557 of 1989, The 
Principal Subordinate Judge, Madurai). 
S.Venkatasalam for M/s.T.Raghavan, 
S.K Ramamurthy and M.Geetha, for Petitioner. 
R. Krishnamoorthy, Senior Counsel for K Kumar, 
for Respondent. 

The Court made the following 

ORDER: The petitioner herein instituted 
O.S.No.557 of 1989 in the court of Subordinate 
Judge, Madurai, against M/s.Hindustan Petroleum 
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Corporation Limited, the present respondent 
seeking declaration that the termination of deal- 
ership agreement between them as per communi- 
cation dated 12.7.1989 is invalid and for perma- 
nent injunction restraining the Petroleum Corpo- 
ration Limited from discontinuing the supply of 
Kerosene to him and for other reliefs. He also filed 
LA.No.465 of 1989 on the same day for an interim 
injunction order. On 5.10.1989 counsel for defen- 
dant entered appearance and filed vakalat. The 
suit was adjourned for filing of written statement 
on two occasions thereafter viz. 7.11.1989 and 
18.12.1989. In the meanwhile, on 7th November, 
1989 the defendant came forward with L.A.No.1 of 
1990 under Sec.34 of the Indian Arbitration Actto 
Stay all proceedings in O.S.No.557 of 1989 and for 
appointment of an arbitrator as contemplated 
under Clause 29 of the dealership agreement dated 
12.9.1985 between the parties. When the suit came 
up for hearing on 3.2.1990 and on subsequent 
hearing dates it was adjourned with an endorse- 
ment “I.A.No.1 of 1990 is pending. Call on”. The 
plaintiff/petitioner herein contested that applica- 
tion and in his order dated 9.4.1992 learned Sub 
Judge allowed the application with cost. The plain- 
tiff took up the matter in appeal to the District 
Court, Madurai in C.M.A.No.32 of 1992. The 
appeal was dismissed on 22.2.1993. The orders of 
the court below are challenged in the present civil 
revision petition. 
2. Thiru V. Venkatasalam, learned counsel for the 
revision petitioner submitted that since the defen- 
dant has entered appearance and taken time to file 
a written statement in the suit, he has failed to 
satisfy the mandatory requirements under Sec.34 
of the Arbitration Act and hence courts below 
have erred in allowing I.A.No.1 of 1990 and refer- 
ring the dispute to arbitration. In order to appre- 
ciate his contention, the provisions of Sec.34 of 
the Arbitration Act are extracted hereunder: 
“Where any party to an arbitration agreement 
or any person claiming under his commences 
any legal proceedings against any other party 
to the agreement or any person claiming under 
him in respect of any matter agreed to be 
referred, any party to such legal proceedings 
may at any time before filing a written state- 
ment or taking any other steps in the proceed- 
ings, apply to the judicial authority before 
which the proceedings are pending to stay the 
proceedings; and if satisfied that there is no 
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sufficient reason why the matter should not be 
referred in accordance with the arbitration 
agreement and that the applicant was, at the 
time when the proceedings were commenced, 
and still remains, ready and willing to do all 
things necessary to the proper conduct of the 
arbitration, such authority may make an order 
staying the proceedings”. 
In this case, there is no dispute that the applica- 
tion under Sec.34 has been filed before the filing of 
the written statement. In addition, as per the 
terms of the above section the defendant should 
not have taken any other steps in the proceedings 
in order to avail the benefit conferred by the 
section. A close scrutiny of the records herein 
reveals that the counsel for defendant has entered 
appearance in the suit on 5.10.1989, and filed 
vakalat. The suit was adjourned to 7.11.1989 for 
filing of written statement, I.A.No.1 of 1990 has 
been verified on 5.11.1989 by the defendant and 
his counsel. We are unable to find out from this 
application on what exact date it was filed in court. 
In the court seal we are able to decipher only the 
words “Nov. 1989”. However, from the return 
endorsement on the docket we can safely conclude 
that the application was available in court on 
7.11.1989. But it does not appear that the Presid- 
ing Officer has been apprised of the defendant 
coming forward with an application under Sec.34. 
Evidently for this reason the notes paper on 
7.11.1989 simply reads “written statement time 
extended 18.12.1989”. On the next hearing date 
the suit has again been adjourned to 3.2.1990 for 
filing of written statement. Only on 3.2.1990 the 
court takes note of the pendency of I.A.No.1 of 
1990 and adjourned the suit to be called on 3.3.1990. 
After the returns were complied with the applica- 
tion under Sec.34 was numbered as I.A.No.1 of 
1990 on 2.1.1990. So the short point for determi- 
nation is whether the application by the defendant 
should be construed as one made before “taking 
any Other steps in the proceedings” within the 
meaning of Sec.34 of the Arbitration Act. 
3. In Indian Oil Corporation Limitedy. Mainsukdas 
Baldeodas, (1982)1 M.L.J. 401: 1981 T.L.N-J. 521: 
(1982)95 L.W. 187: ALR. 1982 Mad. 323, a Divi- 
sion Bench of this Court has held that if a person 
had merely entercd appearance and asked for time 
for filing a written statement, it is admitted and 
also covered by out authorities that he would be 
deemed to have taken a step in the proceeding 


and, therefore, no application for staying the suit 
could be filed. 
4. In Sreenivasalu v. Parthasarathi, A.LR. 1980 
Mad. 194, a single Judge of this Court has held: 
“Where the defendant though fully aware of 
his right to invoke the provisions of Sec.34 for 
resolving the dispute by reference to arbitra- 
tion, chose to instruct his counsel to appear 
before the court and pray for time for filing the 
written statement which was also granted by 
the court, the defendant’s act would be a clear 
manifestation of a desire on his part to take 
almost the first step in the suit indicating that 
he intended to go on with the suit and not to 
resort to the arbitration provision and submit 
to the jurisdiction of the court by participating 
in the proceeding, which would disentitle him 
from invoking the procedure under Sec.34, for 
seeking a stay of the further proceedings in the 
suit”. 
5. In Rachappa v. Gurusiddappa, A.I.R. 1989 S.C. 
635: (1989)4 J.T. 497, the Supreme Court has 
pointed out that where the counsel appearing for 
the party to the suit had sought adjournment 
“specifically for filing written statement” and 
obtained time for more than oneoccasion for such 
purpose, subsequent application for stay of suit 
would not be maintainable. It was not only the 
time taken to consider whether written statement 
should be filed as a defence to the plaint to enter 
into an arena of controversy, but it was time taken 
to have the matter decided by the suit. The party 
evinced an intention to have the matter adjudi- 
cated by the court. 
6. Placing reliance on the decisions referred to 
above, learned counsel for the revision petitioner 
argued that the fact that the respondent/defen- 
dant had taken time to file the written statementin 
the suit itself would disentitle him from invoking 
the provisions of Sec.34 of the Arbitration Act. 
Whereas Thiru R.Krishnamoorthy, learned 
senior counsel for the respondent argued that 
what is important is the intention on the part of 
the defendant to waive the benefit of the arbitra- 
tion agreement and submitting to the jurisdiction 
of the court. In Food Corporation of India y. Yadav 
Engineer and Contractor, A.LR. 1982 S.C. 1302: 
(1982)2 S.C.C. 499, it has been held that the ex- 
pression “taking any other steps in the proceed- 
ings” occurring in Sec.34 must be construed ejusdem 
generis with the specific provision just preceding © 
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to bring out the ambit of the latter. Therefore, 
unless the step alleged to have been taken by the 
party seeking to enforce arbitration agreement is 
such as would display an unequivocal intention to 
proceed with the suit and acquiesce in the method 
of resolution of dispute adopted by the other 
party, namely, filing of the suit and thereby indi- 
cate that it has abandoned its right under the 
arbitration agreement to get the dispute resolved 
by arbitration, any other step would not disentitle 
the party from seeking relief under Sec.34. The 
Supreme Court has also pointed out that the 
expression “taking any other steps in the proceed- 
ings” must be given a narrow meaning in that the 
step must be taken in the main proceeding of the 
suit and it must be such step as would clearly and 
unambiguously manifest the intention to waive 
the benefit of the arbitration agreement and to 
acquiesce in the proceedings. Each and every step 
taken in the proceedings cannot come in the way 
of the party seeking to enforce the arbitration 
agreement by obtaining stay of proceedings. 

7. Again Sadhu Singh Ghuman v. Food Corpora- 
tion of India, ALR. 1990 S.C. 893, lays down that 
the expression “a step in the proceeding” which 
would disentitle the defendant from invoking Sec.34 
of the Arbitration Act is not every step taken by 
him in the suit. It should be a step to abandon the 
right to have the suit stayed. It should be a step in 
aid of the progress of the suit. The step must have 
been consciously taken with a view to submit to 
the jurisdiction of the court for the purpose of 
adjudicating the controversy on the merits. 

8. In Kokkah Krishi Vidyapeeth v. Ravankar Constn, 
(1991)14 ALALR. 147, a single Judge of the 
Bombay High Court has held that mere taking of 
three adjournments for filing written statement 
does not clearly indicate an unequivocal intention 
of the defendant to proceed with the suit. 

9. If we examine the facts herein in the light of the 
principles enunciated in the decisions referred to 
above, we cannot spell out any manifest display of 
an unequivocal intention on the part of the 
respondent/defendant to proceed with the suit 
and to give up the right to have the matter dis- 
posed of by arbitration. The adjournment of the 
case for filing of written statement by the Presid- 
ing Officer oblivious of the filing of the applica- 
tion under Sec.34 of the Arbitration Act cannot 
mean that the defendant has failed to act before 
“taking any other steps in the procecdings”. As 
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pointed out by a Division Bench of this Court in 
Yeswant v. Usha Kumar, A... R. 1985 Mad. 272, not 
all steps taken to contest the interlocutory appli- 
cation will disentitle the defendant from invoking 
the right under Sec.34, but the step taken in the 
suit must be such as would display an unequivocal 
intention to proceed with the suit and would abandon 
the benefit of the arbitration agreement. Since the 
application in I.A.No.1 of 1990 has been verified 
00 6.11.1989 and thesame has been returned from 
Court on 7.11.1989 on which date thesuit came up 
for hearing after the counsel for defendant 
entered appearance, we can safely hold that the 
respondent has satisfied the requirements of Sec.34 
of the Arbitration Act. In my view, the fact that on 
5.10.1989 the court has passed an order ‘written 
statement -7-11 after recording that vakalat has 
been filed by itself does not exhibit any unequivo- 
cal intention on the part of the defendant/respon- 
dent to proceed with the suit. 

10. Learned counsel for the revision petitioner 
next submitted that since the present respondent 
has taken time in .A.No.465 of 1989 to file counter, 
it must be held that he has taken steps in the 
proceedings which disentitles him to invoke the 
benefit of Sec.34 of the Arbitration Act. But in M/ 
s.Indian Oil Corporation Limited v. M/s.Poppat 
Jamal and Son, (1981) 1 L.W. 311, a Division Bench 
of this Court has taken the view that mere appear- 
ance at initial stage of the injunction petition for 
giving an undertaking ofsome sort is nota ground 
to hold that it is a positive step in the proceeding. 
So every step taken by the defendant in the suit 
would not invariably lead to the conclusion that he 
has given up his right to take proceedings under 
Sec.34 of the Arbitration Act. 

11. Yeswantv. Usha Kumar, ALR. 1985 Mad. 272, 
referred to above is also an authority for the 
position that unless the discretionary power vested 
in the trial court under Sec.34 is found to be used 
arbitrarily or perversely the appellate authority 
will not interfere with such a discretionary order 
passed by the trial court. And I find no infirmity in 
the orders of the court below. 

12. In the result, the civil revision petition is 
dismissed. No costs. 


B.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


’ 


Present: Abdul Hadi, J. 
C.R.P.No.3080 of 1993 12th January, 1994. 
2 T.Madasamy Nadar ... Petitioner 


Chinnasudalai Madan and another... Respondents. 


Civil Procedure Code (V of 1908), O.43, Rule 1(r) 
and O.39 - In the Bank application - Rules I and 4 
- Ex parte order of injunction in appeal against - If 
lies. 
The order granting injunction is not an interim 
order in the said Interlocutory Application, but it 
is a final order though it may be ex parte order. 
When such is the case, the doubt the defendant 
could have filed a petition to set aside the ex parte 
order, but that does not mean that he cannot have 
the other remedy, viz. filing an appeal under O.43, 
Rule 1(r), C.P.C. So it is clear that the abovesaid 
civil miscellaneous appeal is maintainable. 
rae 3] 
Case referred to: 
Abdul Shukeer Sahib v. Umachander and diet 
1976 T.L.N.J. 159. [Para. 1] 
Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the Order of the Court of 
the Subordinate Judge, Tenkasi, dated 1.9.1993, 
and made in C.M.A.No.43 of 1991 (confirmed 
against the erder and decretal order in LA.No.1093 
of 1991 in O.S.No.394 of 1991 dated 6.9.1991, on 
the file of the Court of the District Munsif, Tenkasi. 
S. William for Peppin Fernando, for Petitioner. 
G. Nagarajan, for Respondents. 
The Court made the following 
ORDER: Defendant is the petitioner in this revi- 
sion petition against the concurrent orders passed 
by the courts below, namely, in I.A.No.1093 of 
1991 by the trial court and in C_.M.A.No.43 of 1991 
by the lower appellate court. Thesaid I.A.No.1093 
of 1991 was filed by the respondents/ plaintiffs for 
grant of injunction under 0.39, Rule 1 pending 
disposal of their suit O.S.No.394 of 1991 on the 
file of the District Munsif Court, Tenkasi. On 


6.9.1991 the impugned order as was passed as 


follows: 


Aggrieved by the said order of the petitioner 


defendant preferred the abovesaid CM.A.No.43 
of 1991. There the lower appellate court held that 
the said appeal would not lie at all since defendant 
should have resorted to 0.39, Rule 4 by filing a 
petition to vacate the abovesaid injunction order 
granted on'6.9.1991 and he could not file an 
appeal. For holding so, the lower appellate court 
relied on Abdul Shukeer Sahib v. Umachander and 
another, 1976 T.L.N.J. 159. Therefore, the lower 
appellate court dismissed the C.M.A., and hence 
the present civil revision petition is filed by the 
petitioner. 

2 Learned counsel for the petitioner initially submits 
that the abovesaid order dated 6.9.1991 is not anex 
parte order atallsince in theimpugned order itself 
it is mentioned that the defendant/ petitioner’s 
counsel Mr.P.S.Pandian appeared. No doubt, it is 
mentioned so, but the learned counsel himself 
admits that there was no argument by the said 
Mr.P.S.Pandian. That means there was no partici- 
pation by the petitioner’s counsel in the trial court, 
even though he might have been present in the 
court at the time when the said I.A. was taken up 
and the order was passed. So, itis only to be taken 
that the order dated 6.9.1991 was an ex parte order. 
3. Even assuming that the order was an ex parte 
order, the learned counsel for the petitioner 
argues that itwasa final order in the abovesaid LA. 
and not in interim order in the said I.A. and that 
hence O,39, Rule 4, C.P.C., cannot be resorted to 
and that hence Abdul Shukeer Sahib v. Umachan- 
der and another, 1976T.L.N.J. 159 would not apply 
to the present case. I also find from 1976 T.L.N.J. 
159, that it related to a case where an appeal was 
filed under 0.43, Rule 1(r), C.P.C. against an 
interim order in an I.A. when only the affected 
party could resort to 0.39, Rule 4, C.P.C. only in 
that context the Division Bench held in the said 
decision that a C.M.A. under O.43, Rule 1(r), 
C.P.C. would not lie. But as I already indicated the 
present case is a different one since the abovesaid 
order dated 6.9.1991 is not an interim order in the 
said I.A., but it is a final order, though it may be ex 
parte order. When such is the case, no doubt the 
defendant could have filed a petition to set aside 
the said ex parte order, but that does not mean that 
he cannot have the other remedy, viz. filing an 
appeal under 0.43, Rule 1(r), C.P.C. So, itis clear 
that the abovesaid C.M.A. is maintainable. The 
lower appellate court has dismissed the C.M.A., 
only on the abovesaid maintainability question. It 
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did not go into the merits of the I.A. at all. There- 
fore, since I held that the said C.M.A., is maintain- 
able, I am only to remand the case back to the 
lower appellate court, after setting aside the order 
passed in the said C.M.A. Accordingly, I set aside 
the order passed in C.M.A.No.43 of 1991 and 
remand the matter back to the lower appellate 
court for trying the said C.M.A. afresh on its 
merits. I may also point out that the counsel for 
respondent could not advance any serious argu- 
ment contra. Accordingly, the civil revision peti- 
tion is allowed. No costs. 


BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Raju, J. 


C.R.P.Nos.1542 and 1543 of 1985 
3rd January, 1994. 
reas ... Petitioner 


Regional Transport Authority, North Arcot, 
Vellore .. Respondent. 


Motor Vehicles Act (IV of 1939), Sec.63(3) - Trans- 
port Authority granting permit, whether has power to 
impose punishment for misconduct - Involving vio- 
lation of condition of permit - When alleged miscon- 
duct was made outside its jurisdiction. 

For taking disciplinary action for a misconduct 
involving the violation of the condition of permit, 
it matters very little as to where the alleged act of 
misconduct has been made and it is enough if the 
authority which ultimately initiated action and 
imposed a punishment is the authority which granted 
the permit. The provisions of Sub-sec.(3) of Sec.63 
of the Motor Vehicle Act, 1939 which stipulates 
that the provisions of the chapter relating to grant, 
revocation and suspension of permit shall apply to 
the grant, revocation and suspension of counter- 
signature of permits would, if at all, enable the 
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transport authority which granted the counter- 
signature also to take action in respect of the 
counter-signature accorded by such authority, but 
that does not mean that the original authority 
which granted the primary permit is deprived ofits 
jurisdiction or authority to initiate action and 
impose any punishment as contemplated under 
law for commission of an offence or violation in 
respect of the permit irrespective of the place of 
such commission of the offence or violation. The 
necessary power and authority is derived by a 
transport authority on account of that authority 
being the authority which granted the permit and 
the permit holder being thus amenable to his 
jurisdiction and not with reference to the place 
where the actual breach of the condition of the 
permit occurred which gave rise to such a cause of 
action for imposing the punishment. (Para. 6] 
Cases referred to: 

Gajalakshmi Ammal Manonmani Ammal Bus 
Service v. The State Transport Appellate Tribunal, 
Madras and another, (1962)1 M.LJ. 311: A.LR. 
1962 Mad. 173: 75 L.W. 63: (1962)1 Crl. LJ. 614. 
[Paras. 4, 6] 

State of Karnataka and another etc. v. Shri Ranga- 
natha Reddi and another etc., A.ILR. 1978 S.C. 215: 
(1977)4 SCC. 471: ILR. Oy Kant. 311: (1978)1 
S.C.R. 641. [Paras.4,5} 7 

Petition under Sec.64-B of the Motor Vehicles 
Act, 1939 as amended by Tamil Nadu Act 16 of 
1971 read with praying the High Court to revise 
the Order of the State Transport Appellate Tribu- 
nal, Madras dated 29.12.1984 and made in Appeal 
Nos.856, 803 of 1983 (R.T.A. North Arcot, dated 
4.6.1983 in R.No. A5/52363/82) LR.No.A5/52371/ 
82, dated 27.4.1983 respectively). 

V.Manivannan, for Petitioner. 

R. Swaminathan, Additional Government Pleader, 
for Respondent. 

The Court made the following 

ORDER: The above revisions involve common 
and identical issue and submissions have been also 
{made by learned counsel on either side in com- 
mon. Hence, they are dealt with together. 

2. C.R.P.No.1542 of 1985 has been filed under 
Sec.64-B of the Motor Vehicles Act, 1939, read 
with Sec.115 of the Code of Civil Procedure, chal- 
lenging the order of the State Transport Appel- 
late Tribunal, Madras in Appeal No.856 of 1983, 
confirming the order of the Regional Transport 
Authonty, North Arcot, in his proceedings, R.No.45/ 
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5236/82, dated 4.6.1983, whereunder the Regional 
Transport Authority ordered suspension of the 
stage carriage permit in respect of the bus TNJ.4509 
belonging to the petitioner for one day with 
option to compound the offence on payment of 
Rs.300 for an offence or overload of three adult 
passengers. The basis of the charge which culmi- 
nated in the above orders is that on 10.5.1979 at 
about 2.30 p.m. On Sankarapuram-Tirukoilur Road, 
when the Sub Inspector of Police, Sankarapuram, 
stoppedand checked the vehicle in question, there 
were 63 adult passengers excluding the driver and 
conductor as against the permitted seating capac- 
ity of 60 passengers. On a report being sent by the 
checking officer to the Regional Transport 
Authority, South Arcot, who forwarded the con- 
nected records and check report to the Regional 
Transport Authority, Vellore, a charge-memo was 
issued and in the absence ofany explanation by the 
petitioner in spite of opportunity granted there- 
for, the Regional Transport Authority, North Arcot 
at Vellore, ordered the suspension as above. The 
appeal filed thereon before the State Transport 
Appeal to Tribunal, Madras, also filed. Hence, the 
above revision. 

3. C.R.P.No.1543 of 1985 has been filed by the 
petitioner against the order of the State Transport 
Appellate Tribunal, Madras, in Appeal No.803 of 
1983 confirming the order of the Regional Trans- 
port Authority, North Arcot at Vellore, in his 
proceedings, R.No.A5/52371/82, dated 27.4.1983, 
suspending the stage carriage permit in respect of 
the bus TNJ.4509 belonging to the petitioner for 
one day with option to compound the offence on 
payment of Rs.300 for an offence of overload of 
five adult passengers. The basis of the charge is 
that on 18.2.1981 at about 5.45 p.m. on Sankara- 
puram-Moongilthuraipettu Road at Melsiravel- 
lore, when the Motor Vehicles Inspector, Gr.I, 
Ulundurpet, stopped and checked the vehicle in 
question, there were 65 adult passengers exclud- 
ing the driver and conductor as agajnst the permit- 
ted seating capacity of 60 passengers. The Check- 
ing Officer appears to have sent a report to the 
Regional Transport Authority, South Arcot, who 
forwarded the same to the Regional Transport 
Authority, Vellore, and the said Authority, after 
issuing a charge memo, and in the absence of any 
explanation from the petitioner in spite of oppor- 
tunity granted, has passed the order dated 27.4.1984, 
suspending the permit relating to the vehicle for 
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one day as stated above. The appeal filed against 
the same before the tribunal also filed. Hence, the 
revision. 

4. Mr.V.Manivannan, learned counsel for the 
petitioner, contended that the Regional) Trans- 
port Authority, North Arcot at Vellore, had no 
jurisdiction or authority to initiate proceedings 
and impose the penalty by may of suspension for 
the alleged irregularity or contravention of the 
provision by means of overloading and that it is 
the Regional Transport Authority, South Arcot, 
which would be the competent authority to take 
any action against the petitioner in respect of the 
offence or violation noticed within the territorial 
limits of South Arcot District, coming under the 
jurisdiction of the Regional Transport Authority, 
South Arcot. The learned counsel sought to sub- 
Stantiate the said claim on the ground that the 
permit in question with reference to the stage 
carriage under consideration was in respect of an 
inter-district route and that though the primary 
permit was issued by the Regional Transport 
Authority, North Arcot, counter-signature was 
duly obtained from the Regional Transport Au- 
thority, South Arcot Districtand having regard to 
the indisputable position that the place of inspec- 
tion and check of the stage carriage was within the 
jurisdiction of the Regional Transport Authority 
of South Arcot, action could have been initiated 
for such a violation noticed only by the Regional 
Transport Authority, South Arcot. Learned coun- 
sel also contended that the decision in Gajala- 
kshnu Ammal Manonmani Ammal Bus Service v. 
The State Transport Appellate Tribunal, Madras 
and another, (1962)1 M.L-J. 311: A.LR. 1962 Mad. 
173: 75 L.W. 63: (1962)1 Cri.L-J. 614, is no longer 
good law in view of the decision of the Supreme 
Courtin State of Karnataka and another etc. v. Shri 
Ranganatha Reddi and another etc., A.I.R. 1978 
S.C. 215: (1977) 4 S.C.C. 471: LL.R. (1978) 1 Kant. 
311: (1978)1 S.C_R. 641 and that, therefore, the 
State Transport Authority ought to have sustained 
the objection of the petitioner with reference to 
lack of jurisdiction in the Regional Transport 
Authority, North Arcot at Vellore, to proceed 
against the petitioner in respect of the violation 
noticed at a place within the jurisdiction of the 
Regional Transport Authority, South Arcot. 

5. Before adverting to the relevant decisions and 
the submissions of the learned counsel, a refer- 
ence may be made to the relevant provisions under 
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the lMotor Vehicles Act, 1939, which were in force 
at that time. Sec.60(1)(a) of the said Act provided 
that the Transport Authority “which granted a 
perniit” may cancel the permit or may suspend it 
for such period as it thinks fit on the breach ofany 
condition specified in Sub-sec.(3) of Sec.59 or of 
any condition contained in the permit. It is under 
the said provision and inasmuch as the primary 
permit indisputably in the case on hand has been 
issued by the Regional Transport Authority, North 
Arcot at Vellore, that the impugned action was 
taken and the initial order for suspension came to 
be passed by the said authority. An identical issue 
arose before a Division Bench of this Court in 
Gajalakshmi Ammal Manonmani Ammal Bus 
Service v. The State Transport Appellate Tribunal, 
Madras and another, (1962)1 M.LJ. 311: ALR. 
1962 Mad. 173: 75 L.W. 63: (1962)1 Cri.LJ. 614. 
. That was a case, where the appellant before the 
Division Bench was granted a permit by the 
Regional Transport Authority, North Arcot, for 
running a bus from Tiruvannamalai in North Arcot 
District to Pondicherry and a part of the route lay 
in South Arcot District. The permit granted to the 
appellant before the Division Bench was, there- 
fore, countersigned by the Regional Transport 
Authority, South Arcot. On a particular day, a 
surprise check of the running bus was made at 
Velavanur in South Arcot District and action for 
the violation noticed was initiated, as in the pres- 
ent case, by the Regional Transport Authority, 
North Arcot. As in the case before me, the appel- 
lant before Division Bench raised a plea, placing 
reliance upon Sec. 63(3) of the Motor Vehicles 
Act, 1939, which stated that the provisions of the 
Chapter relating to the grant, revocation and 
suspension of permits shall apply to the grant, 
revocation and suspension of counter-signature 
of permits. It was contended before the Division 
Bench that the Regional Transport Authority having 
jurisdiction over the place where the misconduct 
of the operator was discovered, viz. the Regional 
Transport Authority, South Arcot, alone could 
initiate action to suspend the permit and not his 
counterpart in North Arcot District, albeit it was 
the said authority who issued the primary permit. 
The conclusions of the Division Bench which in 
my view would squarely apply to the case on hand 
and on which reliance was also placed by the State 
Transport Authority, are as hereunder: 

“There can be no doubt that overloading of 


passengers in a stage carriage is a breach of the 
conditions of the permit. Sec.63 relates to the 
issue of permits over inter-district routes. Sub- 
sec.(1) of that section provides that a permit 
granted by the Regional Transport Authority 
ofone region could be valid for another region, 
if the Regional Transport Authority of the 
latter region counter-signs the permit. It 
follows from the provisions of the section that 
the original or primary permit is granted under 
Sec.60 and that Sec.63 (1) only provides for its 
validation by a counter-signature. Sec.63(3) 
only means that the power of suspension would ` 
apply even in regard to breach of a condition 
with respect to inter-district permits Że., it 
confers a power on the authority granting the 
primary permit to take cognisance of offences 
in the course of the route, even though such 
route is outside his jurisdiction and to cancel 
or suspend the permit, if there as a breach of 
any condition relating to the same. We are 
therefore of opinion that the Regional Trans- 
port Authority of North Arcot, who issued the 
original permit, had jurisdiction to impose 
punishment in respect of the breach of the 
conditions of the permit, even if any such breach 
took place in the South Arcot District. 

Learned counsel next contended that the 
Regional Transport Authority at North Arcot 
could impose punishment only within the limits 
ofhis district and there being no valid order by 
the counter-signing authority in regard to the 
South Arcot District the bus should be permit- 
ted in the South Arcot District. Sec.60 
provides for punishment of breach of condi- 
tion of any permit. It has no regard for the 
place at which the offence took place. The 
permit is one and indivisible and, when au- 
thority is given to the Regional Transport 
Authority under Sec.60 to cancel or suspend 
the permit, what is contemplated is a suspen- 
sion of the whole permit and not suspension in 
relation toa part of the route.” The submission 
oflearned counsel for the petitioner which has 
been made before the Tribunal and once again 
reiterated before this Court, is based upon the 
decision of the Supreme Court in State of 
Karnataka and another etc. v. Shri Ranganatha 
Reddi and another etc., A.I.R. 1978 S.C. 215: 
(1977)4 S.C.C. 471: LL.R. (1978)1 Kant. 311: 
(1978)1 S.C.R. 641. The learned counsel, 
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relying upon the observations and conclusions 
in Paragraph 34 of the said judgment, that the 
permits granted by one Regional Authority 
and counter signed by another Regional 
Authority, either in the same State or in differ- 
ent States, are really different permits rolled 
into one, contended that the observations of 
the Division Bench of this Court that the per- 
mitis oneand indivisible, no longer can be said 
to be good law and consequently this Court 
must sustain the objection notwithstanding 
the decision of the Division Bench of this 
Courtreferred to supra. Iam afraid I can coun- 
tenance such a plea at the instance of the 
learned counsel for the petitioner. First ofall, 
the observations of the Supreme Court in para- 
graph 34 of the judgment relied upon for the 
petitioner came to be made in the context of 
the competency of the State of Karnataka to 
acquire a permit operative outside that terri- 
tory of the State of Karnataka by virtue of the 
counter-signature granted by the authorities 
outside that State. It is in the context of such a 
submission challenging the legislation made 
by the Karnataka State Legislature to acquire 
an interstate permit initially granted by the 
Karnataka Authority, but in respect of which a 
counter-signature has been obtained from 
another Regional Authority outside the State 
of Karnataka, insofar as that portion of the 
permit which related to the right to ply the 
vehicle in question outside the State of Karna- 
taka, that the observation came to be made by 
the Supreme Court that the permits granted by 
one Regional Transport Authority and counter 
signed by another Regional Transport Au- 
thority either in the some State or different 
States, are really different permits rolled into 
one.” 
6. Ona careful consideration of the submissions of 
the learned counsel for the petitioner and in the 
light of the ratio of the Supreme Court in the 
decision referred to supra, lam of the view that the 
decision of the Supreme Court does not have the 
effect of undermining the correctness of the deci- 
sion of the Division Bench reported in Gajala- 
kshmi Ammal Manonmani Ammal Bus Service v. 
The State Transport Appellate Tribunal, Madras 
and another, (1962)1 M.L.J. 311: A.I.R. 1962 Mad. 
173: 75 L.W. 63: (1962)1 CrL. LJ. 614. For taking 
[disciplinary action for a misconduct involving the 


violation of the condition of permit, it matters] ` 
very little as to where the alleged actof misconduct 
has been made and it is enough if the authority 
which ultimately initiated action and imposed a 
punishment is the Authority which granted the 
permit. The provisions of Sub-sec.(3) which stipu- 
lates that the provisions of the Chapter relating to 
grant, revocation and suspension of permit shall 
apply to the grant, revocation and suspension of 
counter-signature of permits would, if at all, 
enable the Transport Authority which granted the 
counter-signature also to take action in respect of 
the counter-signature accorded by such Author- 
ity, but that does not mean that the original 
Authority which granted the primary permit is 
deprived of its jurisdiction or authority to initiate 
action and impose any punishment as contem- 
„plated under law for commission of an offence or 
violation in respect of the permit, irrespective of 
the place of such commission of the offence or 
violation. The necessary power and authority is 
derived by a Transport Authority on account of 
that Authority being the Authority which granted 
the permit and permit holder being thus amenable 
to his jurisdiction and not with reference to the 
place where the actual breach of the condition of 
the permit occurred which gave rise to such a 
cause of action for imposing the punishment. 
Consequently, lam ofthe view that the contention 
on behalf of the petitioner that the decision of the 
Division Bench of this Court is no longer good 
law, after the decision of the Supreme Court 
-referred to supra, does not merit the acceptance o 
this Court and, therefore, the submission for the 
petitioner fails and shall stand rejected. No other 
issue has been passed before this Court at the time 
of hearing. The only ground raised having been 
rejected as above, the revisions fail and shall stand 
dismissed. No costs. 


























BS. Petitions dismissed. 
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` INTHE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.A.Swami, CJ. and Somasundaram, J. 


W.A.No.115 of 1993 and W.P.No.10668 of 1992 
30th November, 1993. 


The Vice-Chancellor, Anna University, Madras 


and another „Appellants 
v. 
D.Vasanthakumar ... Respondent. 


Tami! Nadu Electricity Board Employees’ Disci- 
pline and Appeal Regulations - Services of employee 
of State Electricity Board lent to the Anna University 
- Anna University - Whether competent to initiate 
and conduct disciplinary proceedings against hint - 
Conditions 12 and 13 of terms and conditions of 
deputation order - If can be held to place such 
employee above Regulation. 

According to Regulations (4) of the Tamil Nadu 
Electricity Board Employees’ Discipline and Appeal 
Regulations, if a Board’s employee is on foreign 
service, the foreign employer shall be competent 
to hold disciplinary proceeding but it is not 
competent to impose any punishment on him 
without the concurrence of the Board. If any of the 
major punishments of reduction, compulsory 
retirement, removal or dismissal is to be imposed, 
the foreign employer shall conduct the necessary 
inquiry, send the complete papers to the Board 
anc also revért the employee concerned to the 
Board's service for such action as is considered 
necessary by the Board against him. In this case, 
the matter is now at the stage of inquiry into the 
charges. The disciplinary proceedings have not 
been completed. It is only on the completion of 
the disciplinary proceedings, one would be able to 
find out as to whether the charges are true or not 
and are established and if established what type of 
punishment has to be imposed. Thereupon, the 
Stage at which the disciplinary proceedings stand, 
it cannot now be said that the University is not 
competent to continue it. The effect of conditions 
numbers 12 and 13 of the terms and conditions of 
the deputation order is that the fact that an officer 
of the Board is sent on deputation to foreign 
services, does not result in his ceasing to be the 
member of Class II of the Tamil Nadu Electricity 
Board Service. It would be open to the Board if it 
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considers it necessary for any acts done by him 
before he is sent on deputation, to hold a discipli- 
nary proceeding even though he issent on deputa- 
tion. Thus, the condition numbers 12. and 13 which 
are to be read in the light of Regulation 10 of D 
and A, Regulations cannot be held to place the 
petitioner above Regulation 10, merely because 
he is sént on deputation. [Para. 9} 
Case referred to: 

Hari Dutt v. Haryana State Agricultural Marketing 
Board, (1989)2J.T. 333: (1989)3 S.C.C. 130: ALR. 
1989 S.C. 1670. [Para. 8] 

Appeal under Clase 15 of the Letters Patent against 
the Order of Kanakaraj, J., dated 3.12.1992 and 
made in the exercise of the Special Original Juris- 
diction of the High Court in W.M.P.No.15377 of 
1992 in W.P.No.10668 of 1992, etc. 
M.P.Subbayya for M/s.Row and Reddy, Balan Hari- 
doss and Poomima Maduram, for Appellants. 
A.L,.Somayaju, for R.Rajaraman, for Respondent. 
The Judgment of the Court was delivered by 
K.A.Swami, C.J.: The writ appeal is preferred by 
the Vice-Chancellor of Anna University and also 
the Registrar of the same University against the 
order dated 3.12.1992 passed by the learned single 
Judge in W.M.P.No.15377 of 1992 filed in 
W.P.No.10668 of 1992. When the writ appeal 
came up forconsideration, we considered it neces- 
sary to hear the writ petition itself, therefore 
W.P.No.10668 of 1992 was directed to be posted 
along with the writ appeal. Accordingly, both the 
matters are posted before us and the same are 
heard together. 

2. In the writ petition, the petitioner who is the 
respondent in the writ appeal, has sought for 
quashing the proceedings of the Vice-Chancellor 
of Anna University in Reference No.14378/A3/92 
dated 26.6.1992. i 

3. In the light of the contentions urged by both 
sides, the only point that arises for consideration 
is as to whether Anna University is competent to 
initiate and conduct disciplinary proceedings against 
the petitioner (D. Vasanthakumar). 

4. Facts necessary for the purpose of deciding the 
pointare not disputed and the same areas follows: 
D.Vasanthakumar is an officer of the Electricity 
Board. He joined the service under the Tamil 
Nadu Electricity Board in the year 1972 as Assis- 
tant Engineer and was promoted as Assistant 
Executive Engineer in the year 1984. On 29.5.1986, 
at the request of the University, his services were 
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deputed to the University by the Tamil Nadu 
Electricity Board (which will hereinafter ‘be 
referred to as the Board) initially for a period of3 
years as Assistant Executive Engineer, Anna 
University. Accordingly, he was relieved by the 
Board on 4.6.1986 and reported to duty in the 
University on 6.6.1986. His deputation came to be 
extended from time to time. It is not disputed 
before us by the petitioner that his deputation 
came to be extended upto 5.6.1993. Of course, the 
further extension of his deputation to the Univer- 
sity is challenged by the petitioner on the ground 
that there could not have been any further exten- 
sion of his deputation to the University and that 
too retrospectively. We will deal with this ques- 
tion at the relevant point of time. While the peti- 
` tioner was on deputation in the University, ac- 
cording to the University, he committed miscon- 
duet, therefore, the University initiated a discipli- 
nary proceeding and placed him under suspension 
on 22,11,1991 and also framed charges on 26.6.1992. 
The charges are found at page 44 of the typed set 
ofrecords filed by the writ petitioner, Five charges 
are framed against him, which are as follows: 
“26, Your action as stated above is very serious 
in nature. The following charges are therefore, 
framed against you: 
1. that during the period 1989-91, you as Engi- 
neer in Audio Visual Research Centre, Anna 
University, have purchased various articles as 
mentioned in 28 invoices from MA.K.M. Trading 
Company, 145, Govindappa Naicken Street, 
Madras-600001, as listed in Annexure I, on 
behalf of the Anna University, but, failed to 
bring those articles except an aluminium lad- 
der worth Rs.750 into the stock of the Audio 
Visual Research Centre and thereby commit- 
ted misappropriation of the said articles worth 
Rs.1,87,269. 
2. That you have forged the invoices of 
Mss.K.M.Trading Company, Madras-600001 
listed in Annexure II as if the articles men- 
tioned therein were purchased from the said 
firm on behalfofthe Anna University and used 
the said forged invoice vouchers for the pur- 
pose of preparing claim hills from the office of 
the Director, Audio Visual Research Centre 
of Curriculum Educational media and Devel- 
opment Centre in Anna University. 
3. That you forged the signature of the Direc- 
tor, Curriculum Educational Media and 


Development Centre and caused presentation 
of the forged records to the University Office 
in order to get the claim bills passed and A/c. 
Payee cheques issued in the name of 
M/s.K.M.Trading Company, Madras-600001. 
4. That by using the said forged records, you 
dishonestly caused the University Office to 
issue Account payee cheques for a total sum of 
Rs.1,88,019 in the name of MS.K.M. Trading 
Company, Madras-600001 in respect of the 
transaction which had not actually taken place 
between the University and the said firm and 
thereby cheated the University and 
5. That by your aforesaid acts, you have caused 
financial loss to the Anna University, Madras 
to the extent of Rs.1,87, 269. 
5. The contention of the petitioner is that as he 
belongs to the Board Service no disciplinary 
action can be taken against him by the University 
in the light of condition numbers 12 and 13 con- 
tained in the terms and conditions of the order of 
deputation dated 18.8.1986 produced at page 160f 
the typed set of papers filed by the writ petitioner. 
Thus, the petitioner challenges the competency of 
the University to hold a disciplinary proceeding 
against him on the grounds that he has ceased to 
be on deputation after 5.6.1992 and that Regula- 
tion 10 of the Tamil Nadu Electricity Board 
Employees’ Discipline and Appeal Regulations 
(hereinafter referred to as D & A Regulations) 
cannot be invoked against him, that conditions 12 
and 13 of the terms and conditions of the deputa- 
tion order also do not permit it. In support of this 
contention, he has also placed reliance on the 
circular dated 28.11.1987 issued by the Chairman 
of the Board, produced at page 11 of the typed set 
of records (filed alongwith the writ petition). 
6. On the contrary, it is the contention of the 
University that the deputation of the petitioner to 
the University has been extended even beyond 
5.6.1992 and even to this day, he continues to beon 
deputation and has not ceased to be in foreign 
service, that in case an officer or an official is sent 
on deputation by the Board to foreign service, 
Regulation 10 of the D & A Regulations applies, 
as such it is permissible for the University to hold 
a disciplinary proceedings. Of course, in the event 
the University comes to the conclusion that the 
penalty of reduction in rank, dismissal, compul- 
sory retirement or removal is to be imposed, then, 
the proceeding has to be referred to the Board, 
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but, as far as the holding of disciplinary proceed- 
ing is concerned, it lies within the power of the 
University, having regard to the provisions con- 
tained in Regulation 10 of the D & A Regulations. 
Learned counsel for the University has also placed 
reliance on Chapter III of Part II of the D & A 
Regulations relating to the mode of inquiry in the 
case of officials or officers of the Board sent on 
deputation. 
7. Weshall now first take up the first contention of 
the petitioner as to whether he can be held to have 
ceased to be on deputation after 5.6.1992. It is not 
disputed before us that after 5.6.1992, there is an 
order passed by the Board, continuing the deputa- 
tion of the petitioner with the University. As per 
the order passed by the Board, the deputation 
period ends only on 5.6.1994. The last order ex- 
tending the deputation has been passed on 5.v.1993. 
Even, according to the averments made in the 
affidavit filed in support of the writ petition, he 
continues to be on deputation. The writ petition 
was filed on 30th July, 1992. In paragraph No.7 of 
the affidavit, the petitioner has stated thus: 
“submit that I joined the Anna University as 
an Assistant Executive Engineer on 6.6.1986 
and was serving as such till date. To my great 
surprise and shock, I received a communica- 
tion from the Registrar, Anna University in 
order No.27715/A3/91-1, dated 12.11.1991 
placing me under suspension with immediate 
effect on the ground that an enquiry into grave 
charges was contemplated against me. Subse- 
quently, after a lapse of nearly 8 months, I 
received a charge memo mentioning certain 
irregularities alleged to have been committed 
by me vide Anna University Vice Chancellor’s 
Proceedings Ref.No.14378/A3/92, dated 
26.6.1992". 
Thus, the fact remains that the deputation of the 
petitioner has been continued. It is also relevant 
to notice in this regard that the petitioner contin- 
ues to be in foreign service, until he hands over the 
charge to the University and takes charge of his 
office in the Board. Regulation 78 of the Tamil 
Nadu Electricity Board Service Regulations which 
deals with reversion from foreign service, states 
that, 
“An employee reverts from foreign service 
to Board’s service on the date on which 
he takes charge of his post in the service of the 
Board, provided that if he takes leave on the 
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conclusion of foreign service before rejoining 
his post, his reversion shall take effect from 
such date as the Board may decide”. 
Foreign Service has been defined in the very same 
service regulations as service in which an 
employee receives his substantative or officiating 
pay with the sanction of the Board from anysource 
other than the revenues of the Board. Admittedly, 


. the petitioner received his salary from the Univer- 


sity and that has been sanctioned by the Electricity 
Board, because the Board has spared his services 
for the University. Therefore, it is not possible to 
hold that the deputation of the petitioner has 
ceased after 5.6.1992. 
8. In this regard, we may also refer to a decision in 
Hari Dutt v. Haryana State Agricultural Marketing 
Board, (1989)2J.T. 333: (1989)3 S.C.C. 130: A.LR. 
1989 S.C. 1670, as relied upon by learned counsel 
for the University. In that case, the deputation of 
an officer was extended after the expiry of the 
deputation period. It was held that the effect of 
such order was to continue the officer on deputa- 
tion from the period the deputation had expired. 
The relevant portion of the judgment is as follows: 
“The sole question before us is whether the 
Arbitrator Shri D.P.Gupta had jurisdiction to 
make the Award on 6th April, 1984 or had lost 
jurisdiction because of the order dated 4th 
April, 1984 reverting him to his parent depart- 
ment. The material before us shows that Shri 
D.P.Gupta was on deputation with the Mar- 
keting Board upto September 4, 1984 and that 
he was prematurely required by the Chairman 
of the Marketing Board by order dated 4th 
April, 1984 to revert to his parent department. 
The State Government, however, ordered on 
24th May, 1984 that Shri D.P.Gupta would 
continue on deputation with the Board and it 
is not disputed that Shri Gupta rejoined the 
Board. He did not in fact ever resume a post in 
his parent Department. The necessary conse- 
quence-of the order of the State Government 
continuing him on deputation with the Mar- 
keting Board was to nullify the order dated 4th 
April, 1984 passed by the Chairman purport- 
ing to revert Shri Gupta to his parent Depart- 
ment. It appears from the record that 
Shri Gupta was paid his salary by the Market- 
ing Board for the entire month of April, 1984 
a circumstance which establishes that the 
Board itself considered him as continuing on 
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deputation when he made the Award, That 
being so, he must be deemed to have enjoyed 
jurisdiction as Arbitrator on 6th April, 1984 
when he made the Award. The deputation of 
Shri Gupta with the Marketing Board did never 
terminate”. 
That being so, it is not possible to accept the 
contention of the petitioner that there cannot be 
any continuation of the deputation with retro- 
spective effect and as such, the petitioner has 
ceased to be on deputation from 5.6.1992. Once 
the deputation is continued, the consequence must 
follow and that consequence is that he should be 
deemed to be on deputation continuously. 
9. The next question for consideration is as to 
whether it is permissible for the University to 
initiate disciplinary proceeding against the peti- 
tioner. Regulation 10 of the D & A Regulations 
provides thus; 
“10, Disciplinary action in respect of employees 
of State/Central Government or outside bodies: 
(a) Ifany employee to be proceeded against is 
an employee of the State or Central Govern- 
ment or of any other outside body and is on 
deputation to the Board, no punishment shall 
be imposed on him without the concurrence of 
the authoriiy who lent his services to the Board. 
If it is considered that the penalty of compul- 
sory retirement, reduction in rank, removal or 
dismissal is to be imposed, the competent 
authority shall complete the enquiry and 
revert the employee concerned to the State or 
Central Government or other employer, as the 
case may be and also forward the records of 
enquiry for such action as is considered neces- 


sary. 
(b) Ifa Board’s employee is on foreign service, 
the foreign employer shall not impose any 
punishment on him without the concurrence 
of the Board. If any of the major punishments 
of reduction, compulsory retirement, removal 
or dismissal is to be imposed, the foreign 
employer shall conduct the necessary enquiry 
send the complete papers to the Board and 
also revert the employee concerned to the 
Board’s service for such action as is considered 
necessary by the Board against him. 
(c) In case an employee referred to in clauses 
(a), (b) has to be suspended pending enquiry, 

- the foreign employer shall place him under 
suspension but shall report forthwith to the 


lending authority the circumstances leading to 
the suspension.” 
For our purpose, Regulation 10(b) is relevant. 
According to it, ifa Board’s employee is on foreign 
service, the foreign employer shall be competent 
to hold the disciplinary proceeding, but, it is not 
competent to impose any punishment on him, 
without the concurrence of the Board. Ifany of the 
major punishments of reduction, compulsory 
retirement, removal or dismissal is to be imposed, 
the foreign employer shall conduct the necessary 
inquiry, send the complete papers to the Board 
and also revert the employee concerned to the 
Board’s service for such action as is considered 
necessary by the Board against him. In this case, 
we are nowat thestage of inquiry into the charges. 
The disciplinary proceedings have not been com- 
pleted. It is only on the completion of the discipli- 
nary proceedings, one would be able to find out as 
to whether the charges are true or not and are 
established and if established, what type of pun- 
ishment has to be imposed. Therefore, thestage at 
which the disciplinary proceeding stands, it can- 
not now be said that the University is not compe- 
tent to continue it. Condition numbers 12 and 13 
of the order of deputation also do not help the 
petitioner. Those conditions are as follows: 
“12. Thiru G. Vasanthakumar, Assistant Divi- 
sional Engineer (Elecl.) who is a member in 
Class II of the Tamil Nadu Electricity Board 
Service will be deemed to be such member for 
the purpose of Tamil Nadu Electricity Board 
Discipline and Appeal Regulations notwith- 
standing that his services are placed at the 
disposal of the foreign employer. 
13, If Thiru D. Vasanthakumar, Assistant Divi- 
sional Engineer (Elecl.) committed any act or 
omission which renders him liable to any penalty 
specified in Regulation 6 of the said Regula- 
tions, the authority who is competent to deal 
with his case with reference to Regulation 6(1) 
of the said Regulations shall be competent to 
institute disciplinary proceedings against him 
and to impose on him such penalty specified in 
the rules as he thinks fit and the foreign 
employer under whom the officer is serving at 
the time of institution of such proceedings 
shall be bound to render all reasonable facili- 
ties to the competent authorities instituting 
and conducting such proceedings”. 
The effect of condition numbers 12 and 13 is that 
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the fact that an officer of the Board is sent on 
deputation to foreign service, does not result in 
his ceasing to be the member of Class II of the 
Tamil Nadu Electricity Board Service. It would be 
open to the Board if it considers it necessary for 
any acts done by him before he is sent on deputa- 
tion, to hold a disciplinary proceeding even though 
he is sent on deputation. Thus, condition numbers 
12 and 13 which are to be read in the light of 
Regulation 10 of D and A, Regulations cannot be 
held to place the petitioner above Regulation 10, 
merely because he i$ sent on deputation. 
10. We may also mention here that Chapter III, 
Part TofD & A Regulations is also relevant in this 
regard. Paragraph No.8 of Chapter II of Part II of 
D & A Regulations deals with Authorities compe- 
tent to initiate disciplinary proceedings against 
employees of Board, whose services are placed at 
the disposal of State/Central Government or other 
bodies. 
“8. Authorities competent to initiate Discipli- 
nary Proceedings against employees of Board 
whose services are placed at the disposal of 
State/Central Government or outside bodies: 
(1) In the case of employees of the Board lent 
to other departments of the Government/ 
Corporation or other Statutory Bodies, the 
disciplinary authority in respect of the post 
held by the officer for the time being may 
impose any of the prescribed penalties except 
those of compulsory retirement, removal or 
dismissal from service, but before imposing 
any such penalty, such authority should con- 
sult the lending authority in the matter and the 
opinion of the latter should ordinarily prevail. 
In cases which call for the punishment of 
compulsory retirement, removal or dismissal, 
the borrowing authority should complete the 
enquiry and forward the records, together with 
its findings to the lending authority which should 
pass such orders on it as it may think fit. 
(2) The terms governing the deputation of 
Board employee on foreign service to Public 
Corporations, Companies, Organisations and 
local authorities should contain the following 
provision for taking disciplinary action against 
them for past acts of omission and commission 
while they were in Board service: Thiru.... who 
is a member of the Tamil Nadu Electricity 
Board Service will be deemed to be such member 
for the purpose of Tamil Nadu Electricity Board 
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Employees’ Discipline and Appeal Regula- 
tions Standing Orders notwithstanding that 
his services are placed at the disposal of the... 
foreign employer to be specified. If Thiru... 
has committed any act or omission which ren- 
ders him liable to any penalty, the authority 
who is competent to deal with his case with 
reference to Discipline and Appeal Regula- 
tions/Standing Orders shall be competent to 
institute disciplinary proceedings against him 
and to impose on him such penalty specified in 
the rule as it thinks fit and the foreign em- 
ployer whom the employee is serving at the 
time ofinstitution ofsuch proceedings shall be 
bound to render all reasonable facilities to the 
competent authorities instituting and conduct- 
ing such proceedings. 
Failure to include the above term in the order 
of the deputation on foreign service will result 
in avoidable complications in dealing with cases 
of foreign service.” 
It is in the light of these provisions, conditions 12 
and 13 are incorporated in the order of deputa- 
tion, which, as already pointed out, do not place 
the petitioner above Regulation 10 of D & A 
Regulations, rather make sure that even on depu- 
tation also, the deputed officer will not escape the 
disciplinary proceedings in respect of the miscon- 
duct committed by him before he is sent on depu- 
tation and it would be open to the Electricity 
Board to hold a disciplinary inquiry inspite of the 
fact that he is on deputation. 
11. For the reasons stated above, we are of the view 
that the point raised for determination will have 
to be answered in the affirmative. Accordingly, it 
is answered in the affirmative. Accordingly, we 
hold that as the deputation of the petitioner con- 
tinues till 5.6.1994. The University is competent 
to initiate and continue and complete the discipli- 
nary proceedings as initiated by the University, as 
per D & A Regulations and as indicated in this 
order. 
12. For the reasons stated above, the writ petition 
is dismissed. Consequently, the writ appeal 
becomes infructuous, because the interim order 
comes to an end. Hence, the writ appeal is dis~ 
posed of as having become infructuous. However, 
there will be no order as to costs. 


B.S. ---- Petition dismissed/Appeal becoming in- 
fructuous diposed of. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 

C.R.P.No.3736 of 1993 14th December, 1993. 
P.Shanmugaiah ...Petitioner 
VBatamani ... Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960) as amended by Act XXIII of 
1973), Sec.14(1)(b) - Applicability - Landlord - 
Applying for eviction of tenant - Ground of require- 
ment of building for demolition - Circumstances to 
be considered - Condition of building by itself, if 
would establish bona fide requirement. 
Various circumstances such as the capacity of the 
landlord, the size of the existing .building, the 
demand for additional space, the condition of the 
place, the economic advantage and other factors 
justifying investment of capital on reconstruction 
may be taken into account by the concerned au- 
thority in considering an application for recovery, 
but the essential and overriding consideration 
which, in the general interests ofthe public and for 
the protection of the tenants from unreasonable 
eviction, the Legislature has in mind is the condi- 
tion of the building that demands timely demoli- 
` tion by reason of the extent of damage to its 
structure making it uneconomical or unsafe to 
undertake repairs. While the condition of the 
building by itself may not necessarily establish the 
bona fide requirement under clause (b) that condi- 
tion is not only one of the various circumtances 
which may be taken into account by the controller, 
but it is the essential condition in the absence of 
which jt would not be possible for the landlord to 
prove that he has bona fide requirement which is 
timely, directly and solely for the purpose of 
demolition of the building. [Para. 6] 
Case referred to: 
MkB.P. Orr and Sons v. Associated Publishers, (1990)3 
S.C.J. 601. [Para. 6] 
S.Sadasharam, for Petitioner. 
The Court made the following 
ORDER: The revision petition is directed against 
the order passed in R.C.A.No.18 of 1989 on the 
file of Appellate Authority (Subordinate Judge), 
Srivilliputhur confirming the order passed in 
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R.C.O.P.No.8 of 1988 on the file of Rent Control- 
ler (District Munsif), Sattur. 

2. Short facts are: The respondent filed R.CO.P.No8 
of 1988 against the petitioner for eviction on the 
ground of wilful default and requirement for 
demolition and reconstruction. The allegations in 
it are briefly as follows: 

The respondent is tenant under the petitioner on 
a monthly rent of Rs.200 payable on the last day of 
every Tamil Month for the purpose of manvfac- 
turing matches only. The lease was oral. The 
respondent wilfully omitted to pay the rent from 
Avani (17.8.1986) to the end of Purattasi 
(17.10.1987) fora period of fourteen months. The 
petitioner sent notice terminating the tenancy on 
26.10.1987. The respondent returned the notice 
on 30.10.1987. On 7.11.1987, the respondent sent 
a cheque for Rs,2,800 towards arrears of rent for 
fourteen months. For the subsequent months viz., 
Ippasi to Margazhi (18.10.1987 to 14.1.1988), the 
respondent had not paid rent wilfully. The age of 
the building is more than 70years. To havea better 
income, the petitioner wants to demolish the entire 
tiled building and construct a new building with 
RCC roof. 

The petitioner is a wealthy woman and she has got 
sufficient means to construct a building. She had 
obtained licence on 19.10.1987 from the Munici- 
pal Commissioner to demolish the tiled building 
and to construct a new building within a period of 
oneyear. She undertakes to demolish the building 
within one month from the date of possession and 
construct a building before the expiry of three 
months. Hence the petition. 

3. The tenant resisted the claim on the following 
grounds: 

There is no wilful default in payment of rent. On 
1.4.1982, the petitioner had executed a written 
lease agreement for ten years from 1.4.1982 on- 
wards. The building is not 70 years old. If it is 
demolished and new building is put up, it will not 
fetch any additional income. The petitioner has 
got no source of income to put up a new building. 
The requirement is not bona fide. Hence dismissal 
of the petition is prayed for. 

4. After elaborate enquiry, the learned District 
Munsif had found that there are wilful default in 
payment of rent and that the requirement for 
demolition and reconstruction was bona fide and 
had ordered eviction. Aggrieved by the said order, 
the respondent in the trial court filed appeal in 
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R.C.A.No.8 of 1988 and having failed there, has 
come forward with this revision. 

5. Mr.S.Sadasharam, the learned counsel appear- 
ing for the petitioner, would submit that arrears of 
rent alleged was only for three months and imme- 
diately after the filing of the petition that was paid 
and there was no wilful default in payment of rent. 
The learned counsel, would further submit that 
the building was not dilapidated and the lower 
appellate court’s finding that it is in dilapidated 
condition is not warranted by the evidence avail- 
able in this case. He would further submit that it 
was not the petitioner’s case that the building was 
dilapidated. 

6. I have carefully considered the submissions 
made by the learned counsel. I shall refer to the 
parties as they are arrayed in the trial court. 
Regarding wilful default in payment of rent, the 
learned counsel would submit that it was only for 
the months of Ippasi, Karthigai and Margazhi, 
1987 and it was paid immediately on the filing of 
the petition. On an earlier occasion, the respon- 
dent was in arrears in payment of rent for 14 
months and it was sent by a demand draft. Then 
again, the respondent had left arrears of three 
months. The trial court has pointed out that after 
Ex.P-1 there is no evidence to show that the 
respondent has been paying rent regularly. The 
trial court has rightly pointed out that the respon- 
dent is a businessman and if only rent has been 
paid regularly, that would be reflected in the ac- 
count books maintained by the respondent, but 
the respondent had not chosen to produce the 
account books and from it, it can be inferred that 
the rent was not paid regularly, as has been claimed. 
It is not a question of arrears of rent for merely 
three months. That alone cannot be considered 
out of context. He had left arrears on earlier 
occasion and only after making a claim, he sent 
cheque.. Then again, the respondent had left 
arrears. From it, the only inference that can be 
drawn is that the default was wilful. That finding 
was confirmed by the lower appellate court and I 
do not find any reason to differ from the same. 
Regarding the bona fide requirement for demoli- 
tion and reconstruction, to find out the position of 
the building, an advocate-Commissioner was 
appointed by the trial court. The advocate-Com- 
missioner had inspected the building and has pointed 
out that it is looking very old. He has stated in 
para.3 of his report that the flooring is in repairs 
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and two rooms were put up only with mud wall and 
itis also looking very old. He also pointed out that 
there is another room on the front, in the eastern 
side, that it is also made up of mud wall. He has 
also pointed out that on the southern side of the 
building, the tiles are hanging, without being 
connected with the wall. The Commissioner has 
also noted that the building was not properly 
maintained that there was no white washing. In 
more than one place, he has pointed out that it is 
very old. In evidence, the respondent himself has 
admitted that it would have been built about 40 
years ago: He has also admitted that a good build- 
ing can be constructed after demolishing this 
building. Regarding means, the petitioner's fa- 
ther, who figured as P.W.1 has stated that the 
petitioner is owning 55 other buildings and is 
getting a monthly rental income of Rs.5,000. That 
was not questioned in cross-examjnation. P.W.1 
has also stated that they have obtained permission 
from the Municipality for demolishing it and putting 
up a new construction and then again the period 
was extended by the Municipality by passing 
another order. The above pieces of evidence would 
cleraly go toshow that the building js old and is not 
properly maintained and it is in a bad shape. The 
petitioner has gotsufficient means to put upa new 
construction. She has already obtained the neces- 
sary permission from the Municipality. So it is 
clear that her claim is bona fide. The concurrent 
findings of the courts below do not suffer from any 
infirmity whatsoever. The learned counsel relied 
upon M/s.P. Orr and Sons v. Associated Publishers, 
(1990)3 S.C.J. 601, in which the Apex Court has 
held that Sec.14(1)(b) is satisfied only jf the build- 
ing is bona fide required by the landlord for the 
“immediate”, Łe., direct, sole and timely purpose 
of demolishing it with a view to erecting a new 
building on the site of the existing building. Vari- 
ous circumstances such as the capacity of the 
landlord, the size of the existing building, the 
demand for additional space, the condition of the 
place, the economic advantage and other factors 
justifying investment of capital on reconstruction 
may be taken into account by the concerned 
authority in consideration an application foy 
recovery; but the essential and overrjding consid- 
eration which, in the general interests of the public 
and for the protection of the tenants from unrea- 
sonable eviction, the legislature has in mind is the 
condition of the building that demands timely 
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demolition by reason of the extent of damage to its 
structure making it uneconomical or unsafe to 
undertake repairs. While the condition of the 
building by itself may not necessarily establish the 
bona fide requirement under clause (b), that con- 
dition is not only one of the various circumstances 
which may be taken into account by the Control- 
ler, but it is the essential condition in the absence 
of which it would not be possible for the landlord 
to prove that he has bona fide requirement which 
is timely, directly and solely for the purpose of 
demolition of the building. In the instant case, all 
the circumstances mentioned above do exist. Hence, 
Ido not find any ground to accept the submission 
of the learned counsel appearing for the 
petitioner. 

7. In the result, the petition fails and shall stand 
dismissed. The petitioner is given four months 
time from today for vacating the premises. 


BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thanikkachalam, J. 

C.R.P.No.1524 of 1988 11th January, 1994. 
Canara Bank, Kovilpatti Branch represented by 
its Manager ... Petitioner 
P Kannan and another ... Respondents. 


Civil Procedure Code (V of 1908), 0.7, Rule I - 
Plaint - Suit for money - First defendant principal 
debtor and second defendant surety - Debt acknowl- 
edged by second defendant only on 16.9.1983 and 
1.9.1986 - Suit filed in 1987 - Plaint averring that 
agreement executed by defendants was being filed 
along with plaint - Plaint against first defendant, if 
can be rejected as barred by limitation. 

A plain reading of the plaint would go to show that 
the plaintiffhas stated that thesuitis not barred by 
limitation since the acknowledgment made by one 
of the defendants held good for both the defen- 
dants. In support of this version, the agreement 


executed between the parties was also filed along 
with the plaint. Under such circumstances, the 
court considers that the lower court was not cor- 
rect in rejecting the plaint filed against the first 
defendant. It is held that the plaint filed against 
both the defendants is in order and in accordance 
with the provisions contained in O.7, Rule 1, 


C.P.C. [Para. 3] 
Cases referred to: 

Arjun Singh v. Union of India, A.I.R. 1987 Del. 165. 
[Para. 1] 


The Food Corporation of India Limited v. M| 
s.Mayavaram Financial Syndicate, etc., (1993)2 L.W. 
453. [Para. 2] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the District Munsif, Kovilpatti dated 18.3.1987 
and made in unnumbered plaint S.R.No.5311 of 
1986. 
V.R.Venkatachalam, for T.Raghavan, for Petitioner. 
T.Ravikumar, for Respondents. 
The Court made the following 
ORDER: This revision is directed against the 
order passed by the District Munsifs Court, Kov- 
ilpatti, dated 18.3.1987. The plaintiff is the peti- 
tioner herein. The plaintiff filed a plaint under 
O.7, Rule 1, Civil Procedure Code to recover a 
sum of Rs.1,455.76 with future interest at the rate 
of 12.5 per cent per annum and for costs. This 
plaint was returned with the direction to State as 
to how the suit is not barred by limitation. The 
plaintiffcomplied with the returns. The plaint was 
admitted only against the 2nd defendant and not 
aganist the 1st defendant. For necessary amend- 
ment the plaint was returned. As against that 
order, the present revision has been preferred by 
the plaintiff. In the revision the defendants were 
shown as respondents. The first defendant is the 
principal debtor and the second defendant is the 
surety. According to the learned counsel appear- 
ing for the petitioner/plaintiff, the suit filed is 
within time because the debt was acknowledged by 
the 2nd defendant on 16.9.1983 and on 1.9.1986. 
Thesuit was filed on 24.9.1986. In order tosupport 
this contention, reliance was placed upon an agree- 
ment executed by both the defendants in favour of 
the plaintiff bank. In the said agreementit is stated 
as under: 

“Further in the matter of making payment 

towards this debt or acknowledging this debt 

or any part thereofas and when called upon by 
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the Bank to do so for the specific purpose of 
saving limitation. I/We declare that the pay- 
ment of acknowledgement made or given by 
any one or more of us shall be binding on all of 
us jointly and or severally and that the said 
payment and the acknowledgement so made 
or given by one or more of us shall save limita- 
tion against all of us jointly and/or severally for 
the purpose of Law of Limitation, “After hav- 
ing executed on agreement to the aforesaid 
effect the defendants cannot say that the 
acknowledgment of debt by the second defen- 
dant is not binding upon the first defendant. 
This agreement was filed as document along 
with the plaint. In this context it is significant 
to note that while considering the provisions 
contained in O.7, Rule 11(d), C.P.C., the Delhi 
High Court in Arjun Singh v. Union of India, 
A.I.R. 1987 Del. 165, held that normally, a 
plaint has to be rejected not by taking evi- 
dence, or reading the written statement, but by 
finding out that is contained in the plaint itself. 
It remains to be seen that for the purpose of 
verifying whether the plaint is within time or 
not,the allegations contained in the plaint has 
to be looked into. Ifthe plaint itselfshows that 
the claim is barred by Imitation then the plaint 
can be rejected. If the real question of limita- 
tion is connected with the merits of theclaimin 
the suit than it has to be tried along with the 
other issues.” f 
2. While considering a similar question a Division 
Bench of this Court in the case of The Food Corpo- 
ration of India v. M/s.Mayavaram Financial Syndi- 
cate, etc., (1993)2 L.W. 453 at 457, held as under: 
“The question of limitation is invariably a 
mixed question of fact and law. The court can 
reject a plaint under O.7, Rule 11, C.P.C., 
where it does not disclose a cause of action, 
where the relief claimed is undervalued, and 
the plaintiff, on being required by the court to 
correct the valuation within a time to be fixed 
by the court, fails to do so where the relief 
claimed is properly valued, but the plaint is 
written upon paper insufficiently stamped, and 
the plaintiff, on being required by the Court to 
supply the requisite stamp paper within a time 
to be fixed by the court, fails to do so (this 
clause is substituted by High Court Amend- 
ment) and where the suit appears from the 
statement in the plaint to be barred by any law, 
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which in a given situation may include a bar as 
to the linitation, but this has to be found only 
on the basis of the statements in the plaint, 
When such a bar is pleaded in the written 
Statement, it is Obvious certain facts are 
required to be traversed and unless such pre- 
liminary facts are found against the plaintiff it 
- will not be possible to say that thesuit is barred 
by limitation. The question of limitation on 
the fact situation in the instant case is 
undoubtedly a mixed question of fact and law.” 
3. In the instant case as already pointed out that in 
the plaint the plaintiff had stated that “the cause 
of action for the suit arose on 4.12.1983 when the 
defendants received the loan amounts on execut- 
ing the promissory note and on 18.9.1983 and 
1.9.1986 when they had acknowledged their debt 
at Kovilpatti which is within the jurisdiction of 
this Hon’ble Court. In para.3 of the plaint the 
plaintiff further stated as under: ` 
“The defendants have also agrged in writing 
that the payments or acknowledgement made 
or given by any one or more of the defendants 
shall be binding on all the defendants to save 
the limittion against all the defendants. As 
such the suit is in time against all the defen- 
dants.” 
Thus, a plain reading of the pļaint would go to 
show that the plaintif has stated that the suit is not 
barred by limitation since the acknowledgment 
made by one of the defendants he]d goad for both 
the defendants. Ip support of this version, the 
agreement executed between the parties was also 
filed along with the plaint. Under such circum- 
stances, I consider that the lower court was not 
correct in rejecting the plaint filed against the first 
defendant. Therefore, I hold that the plaint filed 
against both the defendants is in order and in 
accordance with the provisions cantained in O.7, 
Rule 1, C.P.C. Therefore, the plaint is fit for 
numbering the same as the suit. Accordingly, the 
order passed by the lower court in rejecting the 
plaintas against the first defendant is set aside and 
the lower court is directed to number the plaint 
and process the same if the plaint is otherwise in 
order. The plaintiff is given four weeks time fram 
the date of this order to represent the plaint before 
the lower court. 


B.S. soss Petition allowed, 


H} The South Indian Bank Ltd v. The Deputy Commissioner of Labour VI (Bakthavatsalam, J.) 45 


IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 
{Special Original Jurisdiction] 


` Present: Bakthavatsalam, J. 


W.P.Nos.13749 and 13750 of 1993 
2nd December, 1993. 


The South Indian Bank Limited represented herein 
by its Deputy General Manager, Registered 
Office, Trichur, Kerala State «Petitioner 


v. 
The Deputy Commissioner of Labour VI, Madras 
and another ... Respondents. 


Tamil Nadu Shops and Establishments Act (XXXVI 
of 1947), Sec.41 - Tamil Nadu Shops and Establish- 
ments Rules, Rule 9(2) and (3; - Appeal under 
Sec. 4] - Filed beyond 30 days from order of dismissal 
- Appellate authority , admitting appeal on the only 
ground that non-admission would deprive the 
appellant of her only chance to put forth her case - 
Respondent's case not considered - Order admitting 
appeal if can be sustained - Question of jurisdiction 
- If to be decided before entertaining appeal. 

Even for admission of an appeal by the appellate 
authority under Sec.41 of the Tamil Nadu Shops 
and Establishments Act, the appellant has to sat- 
isfy the authority with sufficient cause in not pre- 
ferring the appeal within a period of thirty days. In 
these cases, the appellate authority has discussed 
the rival contentions properly. The appellate 
authority has relied on Ex.A-2 which seems to be 
a letter from which it is clear that the appellant had 
come to Trichur. From the records, it is found that 
she has gone to Trichur to settle her accounts only. 
The only reason given by the appellate authority is 
that the non-admission of the appeal is deprival of 
the appellant of her only chance to put forth her 
case. On this issue, the appellate authority has not 
considered the petitioner’s case that the second 
respondent-appellant has notat all filed an appeal 
inspite of the affidavit filed by the Chairman of the 
Bank. So, when an order prima facie shows non- 
application of mind by the appellate authority to 
arrive at the conclusion that sufficient cause has 
been shown to condone the delay, the court is of 
the view that the impugned order has got to beset 
aside. It is true that the order condoning the delay 
is a discretionary order and to sustain that order, 


there must besome prima facie reason to convince 
this Court that the order is correct. That is absent 
here. The orders show that no reason is given to . 
condone the delay. As such, the impugned order is 
liable to be set aside. The first respondent is di- 
rected to decide the question of jurisdiction also 
before entertaining the appeal under Sec.41 of the 
Act. [Para. 4] 
Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the respective affidavit filed there- 
with the High Court will be pleased to issue a writs 
of mandamus forbearing the first respondent from 
proceeding with the Appeal in T.S.E.No.10 of 
1993 filed by the second respondent and pending 
on the file of the first respondent (in W.P.No.13749 
of 1993) ii. certiorarified mandamus calling for the 
records in LA.No.5 of 1993 in T.S.E.No.10 of 1993 
dated 14.6.1993 on the file of the 1st respondent 
herein and quashing the aforesaid proceedings 
dated 14.6.1993 in LA.No.5 of 1993 in T.S.E.No.10 
of 1993 pending on the file of the first respondent 
and forbearing the first respondent from proceed- 
ing with the Appeal in T.S.E.No.10 of 1993. 
R.Krishnamurthy, Senior Counsel, M/s.Naraon & 
Sai Rams, for Petitioner. 

V.Raghupathi, Additional Government Pleader, 
for Respondent No.1. V. Prakash, for Respondent 
No.2. 

The Court made the following 

ORDER: The prayer in W.P.No.13749 of 1993 is 
for the issue of writ of mandamus forbearing the 
first respondent from proceeding with the Appeal 
in T.S.E.No. 10 of 1993, filed by the second 
respondent and pending on the file of the fifst 
respondent. 

2. The prayer in W.P.No.13750 of 1993 is for the 
issue ofa writ ofcertiorarified mandamus to call for 
the records in LA.No.5 of 1993 in T.S.E.No. 10 of 
1993 in the file of the first respondent dated 14.6.1993 
and to quash the same and to forbear the first 
respondent from proceeding with the Appeal in 
T.S.E.No.10 of 1993. 

3. Ater hearing Mr.R.Krishnamurthy, learned senior 
counsel for the petitioner and Mr.Prakash for the 
second respondent, the short print point which 
falls for consideration is, whether the order of the 
first respondent-appellate authority under the Tamil 
Nadu Shops and Establishment Act condoning 
the delay of 1384 days in filing the appeal can be 
justified or upheld. 
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4. Though the question of jurisdiction of the 
appellate authority has been raised, I am not 
inclined to enter into that question at this stage 
since the appellate authority himself has not gone 
into that question. Iam also not inclined to go into 
the merits of the case since any finding is given on 
the facts, it will affect the case of both the parties. 
Suffice to extract the operative portion of the 
order of the appellate authority in which he has 
condoned the delay; 
“As per Ex.P-2 (letter from the Head Office of 
the respondent-Bank at Trichur dated 4.4.1989) 
it is clear that the petitioner was requested to 
call on the Head Office at Trichur immedi- 
ately. The petitioner’s contention is that she 
was at Trichur in response to the above letter 
on 23.6.1989. The petitioner further says she 
had sent a letter dated 27.4.1989 to the respon- 
dent and the same was acknowledged on 
29.11.1989. She had also claimed that she had 
presented an appeal on 23.6.1988 against the 
order of dismissal dated 31.5.1988. According 
to her that the appeal still pending and not 
disposed of so far.” 
“Non-admission of the appeal is deprival of 
the appellant of her only chance to put forth 
her case, Considering the circumstances pre- 
vailing, I condone the delay in presenting the 
appeal. The consideration of the main appeal 
will be taken up on 28.6.1993.” 
Though Mr.Prakash has vehemently contended 
that once the appellate authority has thought fit to 
condone the delay, this Court jurisdiction need 
` not exercise it under Art.226 of the Constitution 
and this Court should uphold the order. Iam not 
inclined to accept the said contention on the facts 
of the case: I have gone through the documents 
filed before me and also the impugned order of the 
Appellate Authority. I am of the view that the 
appellate authority has not exercised its discretion 
properly which is expected of under the Rules 
framed under the said Act, especially Rule 9(2) 
and (3) of the Rules. Rule 9(2) and (3) ofthe Rules 
reads as follows: 
“9(2) In any appeal preferred under the Act, if 
the appellant fails to appear on the specified 


date, the appellate authority may dismiss the - 


appeal”. 

“(3) Notwithstanding anything contained in 
Sub-rules (1) (2) any order passed under either 
of those sub-rules may be set aside and the 
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appeal reheard on good cause being shown 
within one month ofthe date of the said order, 
notice being served on the opposite party of 
the date fixed for such rehearing.” : 
So far as this case is concerned, we are concerned 
with Sub-rule (3) of Rule 9 extracted above. Even 
for admission of an anpeal by the Appeliate 
Authority under Sec.41 of the Act, the appellant 
has to satisfy the authorify with sufficient cause in 
preferring the appeal within a period of thirty 
days. In those cases, the impugned order extracted 
above, in my view has got to be set aside. The 
appellate authority has not discussed the rival 
contentions properly. The appellate authority has 
relied on Ex.A-2 which seems to be a letter from 
which it is clear that the petitioner has gone to 
Trichur. From the records, I am able to find that 
she has gone to Trichur tosettle her accounts only. 
The only reason given by the appellate authority is 
that the non-admission of the appeal is deprival of 
the appellant of her only chance to put forth her 
case. On this issue, the appellate authority has not 
considered the petitioner’s case that the second 
respondent has not at all filed an appeal inspite of 
the affidavit filed by the Chairman of the Bank. So 
when the order prima facie shows non-application 
of mind by the appellate authority to arrive at the 
conclusion that sufficient cause has been shown to 
condone the delay, I am of the view that the 
impugned order has got to be set aside. It is true 
that the order condoning the delay is a discretion- 
ary order and to sustain that order, there must be 
some prima facie reason to convince this Court 
that the order is correct. That is absent here. The 
order shows that no reason is given tocondone the 
delay. As such, [am of the view that the impugned | 
order is liable to be set aside and is accordingly set 
aside. The first respondent is directed to consider 
the objections for condonation of delay afresh and 
pass orders on merits according to law and also 
decide the question of jurisdiction since the au- 
thority has to decide the question of jurisdiction 
also before entertaining the appeal under Sec.41 
of the Act. The writ petitions are allowed. It is 
open to the parties to lead oral and documentary 
evidence. The appellate authority is directecd to 
pass an order within a period of three (3) months 
from today. There will be no order as to costs. 


BS. Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Kanakaraj, J. 
’ 


C.M.P.No.11950 of 1993 in C.R.P.SR.No.53300 


of 1993 2nd February, 1994. 
G.Deenadayalan ... Petitioner 
v. 

Habibunnissa Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 

Act (XVIII of 1960 as amended by Act XXIII of 
1973), Sec.25(2) - Word ‘month’ in - Connotation of 
- If will comprise of 30 days or 31 days - Delay of 31 

days in presenting revision - If can be condoned - 
Words and Phrases - Month. 

The word ‘Month’ in Sec.25(2) uf the Tamil Nadu 
(Buildings Lease and Rent Control) Act XVIII of 
1960 will comprise of only 30 days and not 31 days. 
Inasmuch as the petitioner has not disputed the 
period of delay as 31 days and inasmuch as this 
Court has held that the period of delay cannot be 
extended by reference to the Limitation Act orany 
other statute, it follows that the delay of 31 days in 
the case cannot be excused. [Para. 8] 

Cases referred to: 

Omkar v. Jagmohan Singh, AIR. 1982 Raj. 179. 

[Para. 3] 

V.S.Mehta, In re. 1969 M.L.J. (Crl.) 538: ALR. 

1970 A.P. 234: (1969)2 An.W.R. 2: 1970 CrLL.J. 

797: (1970)1 An.L.T. 98: 1970 Lab.I.C. 808. 


Date of Order on 7.4.1993 

Date of Application made on 12.4.1993 
Certified copy made ready on 9.6.1993 
C.R.P. filed on 5.8.1993 


Total 
Less period of Limitation 


Delay of 


2 The office note refers to certain earlier judg- 
ments of this Court on the interpretation of Sec.25(2) 
of the Act. The purport of these decisions is to the 
effect that the period of limitation provided under 
the Act is absolute and the delay if any, can be 


{Para. 3] 

Tamil Lahiri v. R.N.Tagore, (1979)1 S.C.C. 75. 
[Para. 3] 

Vama Deva Desikar v. Murugesan Mudali, (1906) 
ILL.R. 29 Mad. 75. [Paras. 4, 6] 

Petition praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to condone the delay of 
31 days in the presentation of the main Civil 
Revision Petition SR.No.53300 of 1993 ought to 
be presented to this court against the judgment 
and decree dated 7.4.1993 in R.C.A.No.20 of 1992 
on the file of the court of the appellate authority, 
Subordinate Judge of Thanjavur, confirming the 
order and decreta) order dated 14.6.1992 in 
R.C.O.P.No.16 of 1987 on the file of the Court of 
the Rent Controller, District Munsif, Thanjavur. 
A.Jagadeesan, for Petitioner. 

A.J._Abdul Razack, for Respondent. 

The Court made the following 

ORDER: This is a petition to excuse the delay of 
31 days in the presentation of the civil revision 
petition filed under Sec.25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 1960 
(hereinafter called “the Act”). According to the 
petitioner the order of the Appellate Authority in 
R.C.A.No.20 of 1992 was made on 7.4.1993. The 
civil revision petition was filed on 5.6.1993. Though 
the petitioner says in the affidavit that there are 
only 30 days delay in filing the revision petition, 
after the office returns, he admits that the delay is 
31 days in filing the revision petition. Lest there 
should beany doubt on this aspect of the case, lam 
giving below the calculation of the delay: 


4 days (April) 
21 days (June) 
31 days (July) 
5 days (August) 


excused only upto a further period of one month 
and for a single day more. That proposition is not 
disputed before me but it is contended that one 
month comprises of 31 days. I, therefore, directed 
the miscellaneous petition to be numbered and 
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ordered notice. The respondent has filed a counter- 
affidavit, stating that one month comprises ofonly 
30 days. 
3. This interesting question has been argued by 
both parties with reference to certain authorities. 
On behalf of the petitioner reliance is placed on 
Omkar v. Jagmohan Singh, A.I.R. 1982 Raj. 179. 
Interpreting O.41, Rule 22 (1), Civil Procedure 
Code read with Secs.3(35) and 9 of the General 
Clauses Act, the court came to the conclusion that 
there was only ‘one month’ from 14.1.1981 to 
13.2.1981 and the cross-objections were filed just 
in time. The court did not decide the issue whether 
‘one month’ comprised of 30 days or 31 days. 
V.S.Mehta, In re. 1969 M.L.J. (Crl.) 538: A.LR. 
1970 A.P. 234: (1969)2 An.W.R. 2: 1970 CrL.LJ. 
797: (1970)1 An.L.T. 98: 1970 Lab.I.C. 808, the 
question was whether three months referred to in 
Sec.106 of the Factories Act means three calendar 
months or 90 days calculated at the rate of 30 days 
per month. Referring to the General Clauses Act, 
the court held that the terms “within three months 
ofthe date” meant only three calendar months. To 
the same effect is the judgment of the Supreme 
Court in Tamil Lahiri v. R.N. Tagore, (1979)1 S.C.C. 
75. The period of six months in Sec.533-A of 
Bengal Municipal Act, 1932 was considered by the 
Apex Court and they referred to Bengal General 
Clauses Act and held that the expression “six 
_months” must be construed to mean and as calen- 
dar months and not 180 days. 
4. On the other hand learned counsel for the 
respondents relied on the judgment of this Court 
in Vama Deva Desikar v. Murugesan Mudali, (1906) 
LLR. 29 Mad. 75. Sec.40 of the Madras Rent 
Recovery Ac: prescribes that appeal by way of 
summary suit against an order of attachment should 
be filed within one month as per section 40 of the 
Act. This word ‘one month’ was construed as 30 
days because of a subsequent section which used 
the word “30 days” in respect of summary suits. 
5. I am of the opinion that the above decisions do 
not conclusively establish that the expression 
‘month’ usually means a period of 30 days or a 
period of 31 days. The proper way to epproach this 
question is to proceed from the General Clauses 
Act and since we are concerned with the word 
‘month’ in Sec.25(2) of the Tamil Nadu Act, I will 
quote the definition of the word ‘month’ in the 
Tamil Nadu General Clauses Act which is as 
follows: 
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“month shall mean a month reckoned accord- 

ing to the British calendar”. 
I have already referred to the judgments of the 
Supreme Court where they say that the British 
Calendar means the calendar which was int 
duced in the year 1582 by Pope Gregory XII. The 
Gregorian Calendar stipulates that each ordinary 
year consists of 365 days and each leap year con- 
sists of 366 days. By way of historical interest one 
can say that prior to the above Gregorian calendar 
what was in usage was the Julian Calendar intro- 


duced by Julius Caesar in Rome in 46 B.C. It is, 


therefore, necessary for us to gointo thedefinition 
of the word ‘month’ as given in various dictionar- 
ies which refer to a lunar month or the average 
period of revolution of the Moon around the 
Earth. Confining ourselves to the word “Calendar 
Month” it will be approximately equal to 12 divi- 
sions Cia year comprising of 365 days. 

6. The above approach does not completely solve 
the problem. In the permanent Edition of Words 
and Phrases, it is stated that the term ‘month’ ina 
Statute ordinarily denotes the period terminating 
with day of succeeding month numerically corre- 
sponding to the day ofits beginning, less one. This 
is the method adopted in the judgments relied on 
by the learned counsel for the petitioner in inter- 
preting the period of one month, three months, or 
six months respectively. I might at once say that 
this is the method adopted even by the Registry in 
calculating the period of delay. Forinstance, in the 
method ofcalculation which I have quoted earlier, 
the period of delay for the whole month to July is 
taken as31 days whereas the period of delay in the 
month of June is taken as 21 days adopting the 
period of month as 30 days. Therefore, when the 
period of calculation extends over a number of 
months the court always adopts the British Calen- 
dar month for the purpose of. calculating the 
period. But we are faced in this case as to whether 
theword ‘month’ used as a measure in Sec.25(2) of 
the Actshould be equated to 30 days or 31 days. In 
the very same permanent Edition of words and 
phrases it is stated that ‘month’ as contained in the 
proviso of the 8th section of the General Railway 
Law is used to express the same time as the words 
30 days in the body of the section. This is more or 
less in accord with the judgment of this Court in 
Vama Deva Desikar y. Murugesan Mudali, (1906) 
I.L.R. 29 Mad. 75. A reference to the Halsbury’s 
Laws of England does not also improve the 
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situation. For instance it is stated in the 4th edi- 
tion of Halbury’s laws of England at page 147 that 
the methodofcalculation ofthe period one month 
in the last day of the succeeding month, less one 
day. This method of calculation of a calendar 
month has already been adverted to by me. To 
complete the reference to English dictionaries, 
one may refer to the standard Dictionary by Funk 
and Wangalls. After referring to a lunar month, 
the definition says that the month is equal to “one 
of the 12 parts into which the calendar year is 
divided, called a calendar month; loosely, thirty 
days or four weeks”. In my opinion this definition 
affords the best method of calculating the period 
of one month as the 12 parts of a year and a year 
under the Gregorian Calendar is 365 days. Venka- 
tramaiya’s Law Lexicon Vol.II at page 935 is as 
follows: 
“In the context the expression “month” meant 
a period of 30 days. In the Oxford Dictionary 
also, the following meaning is given for the 
expression “month”, “A space of time, reck- 
oned from any moment, and either extending 
to the corresponding day of the next calendar 
‘month’ (in which case space of time is called ‘a 
calendar month’).” 
7. The above quotation clearly indicates that it is 
only when the period of time extends to the next 
month, the importance of the calendar month is 
felt and the question of referring to the British 
Calendar is indicated. But when the word ‘month’ 
is used merely as an unit of measure. I am of the 
opinion that it can only refer to 30 days and not 31 
days. I have already referred to the definition 
contained in the standard Dictionary by Funk and 
Wangalls and also Permanent Edition of words 
and phrases, in this regard. But the observations of 
Venkataramaiya’s Law Lexicon, above quoted, 
confirm my view. 
8. Consequently, I hold that the word ‘month’ in 
Sec.25(2) of the Tamil Nadu Act 18 of 1960 will 
comprise of only 30 days and not 31 days. Inas- 
muchas the petitioner has not disputed the period 
of delay as 31 days and inasmuch as this Court has 
held that the period ofdelay cannot be extended by 
reference to the Limitation Act or any other stat- 
ute it follows that the delay of 31 days in this case 
cannot be excused. Consequently, miscellaneous 
petition is dismissed. There will however, be no 
order as to costs. 


B.S. 
MLJ7 


Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Appellate Jurisdiction] 


Present: K.A.Swami, C.J. and Somasundaram, J. 


W.A.No.1270 of 1993 13th December, 1993. 
Pulavar Nellai A.Ganapathy ...Appellant 
v 


The Secretary to Government of India, Depart- 
ment of Education, Ministry of Human Resource 
Development, Central Secretariat, New Delhi and 
others ... Respondents. 


Education - Scheme for National Award to Teach- 
ers for 1993 - One of conditions being teachers who 
have served a part of the Calendar Year (atleast for 
four months are eligible for considerations of award 
- List for conferring award for 1993 to be finalised by 
15th March, 1993 - Teacher retiring on 1.12.1992, if 
can be considered for the award. 

It is not in dispute that the petitioner satisfies all 
other conditions except condition (ii) as per the 
contention raised by the learned Special Govern- 
ment Pleader. It is submitted that as the awards 
are conferred for the year 1993 and as the peti- 
tioner/appellant cannot be considered to have 
been in service in the year 1993, he does not satisfy 
condition No.(ii) of eligibility. From the proceed- 
ings of the Director of School Education, Madras 
produced at page 18 of the typed set of records, it 
is noticed that the list of eligible teacher for con- 
ferment of award has to be finalised by 15th March, 
1993 and sent to the Central Government. If the 
list for considering teachers’ award for the year 
1993 has to be sent by March 15, 1993, it is not 
possible to hold now the 4 months in 1993 can be 
taken into consideration. It only means that for 
the purpose of conferring teacher’s awards for 
1993, one has to be in service only during the 
calendar year 1992. Then only it is possible to 
consider his name for conferment of the teacher’s 
award for 1993. The petitioner was in service till 
1.12.1992. Even excluding his service rendered on 
re-employment till 21.3.1993, he was in service for 
over 4 months in the calendar year 1992. As such, 
he was entitled to be considered along with other 
teachers. [Para. 4] 

Appeal under Clause 15 of the Letters Patent 
against the order of Bakthavatsalam, J., dated 
17.9.1993 and made in the exercise of the Special 
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Original Jurisdiction of the High Court in Writ 
Petition No.16011 of 1993 presented under Art.226 
of the Corstitution of India to issue a writ of 
mandamu.: for hearing The Secretary, Depart- 
ment of Education, Ministry of Human Resource 
Development, Central Secretariat, New Delhi, 
the 1st respondent herein from considering the 
recommendations made by the Chairman of the 
Tamil Nadu State Level Committee for National 
Award to teachers for 1993, the 2nd respondent 
herein and consequently directing the Chairman 
for Tamil Nadu State Level Committee for 
National Award for teachers 1993, the 2nd 
respondent herein to consider the name of the 
petitioner .or recommendation to the National 
Award to Teachers, 1993. 

M.Ravindrun, Senior Advocate for M/s.Sasikala 
Jacob, H.Rajasekar and P.Ravi, for Appellant. 
P.Dinakaran, Additional Central Government 
Standing Counsel, for Respondent No.1. 
P.Shanmugham, Special Government Pleader, for 
Respondent Nos.2 to 5. 

The Judgment of the Court was delivered by 
K.A.Swami, CJ.: This appeal is preferred against 
the order dated 17th September, 1993 passed by 
the learned single Judge in W.P.No.16011 of 1993. 
2. In the w1it petition, the petitioner has sought for 
issue of a direction to the 1st respondent to for- 
bear from considering the representation made by 
the Chairman of Tamil Nadu State Level Commit- 
tee for National Award to Teachers for 1993, to 
consiuer his name for recommendation to the 
National Award to Teachers, 1993. The case of the 
petitioner is that he fulfils all condition. of eligi- 
bility of teachers for consideration ofthe National 
Award to Teachers. Even then, his name has nc’ 
been considered. On the contrary, -tis the conten- 
tion of learned Special Government Pleader for 
Education thatas the appellant/petitioner retired 
on 1.12.1992 and the awards were to be conferred 
for the year 1993, his name could not be consid- 
ered, because he cannot be considered to have 
been in service in the year 1993, even though he 
has been re-employed till 31.3.1993. 

3. The learned single Judge has rejected the writ 
petition on the ground that the committee has 
recommended the other names leaving out the 
name of the petitioner, as such the petitioner 
cannot insist that he is entitled to be recom- 
mended for conferment of national award as a 
matter of right. Accordingly, learned single Judge 
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has rejected the writ petition. 
4. There is no doubt that the petitioner is not 
entitled to and cannot as of right claim that he 
should be conferred a national award for teachers, 
but he is entitled to urge that as he satisfies the 
conditions of eligibility, he is entitled to be consid- 
ered for conferment of the award. The conditions 
of eligibility of teachers for consideration for the 
award are as follows: : 
“(i) Class room teachers with atleast 15 years 
teaching experience and Headmasters with 20 
years of teaching experience and who are actu- 
ally working as teachers/headmasters in recog- 
nised primary/middle/high/higher secondary, 
etc. schools only shall be considered. Teachers 
who are teaching upto Class VIII should be 
considered in the category of Primary School 
teachers and those teaching Classes IX-XII in 
the category of secondary school teachers. 
(ii) Normally retired teachers are not eligible 
for the awards, but the teachers who have 
served a part of the calendar year (atleast for 
four months) may be considered if they fulfil 
all other conditions. _ 
(iii) Teachers whose names were recommended 
last year or before can be considered again if 
they are still otherwise eligible and are recom- 
mended by the State Government/Union 
Territories., 
(iv) Teachers from the recognised institutions 
for the physically and mentally handicapped 
are also eligible for the awards provided they 
fulfil all other prescribed conditions.” 
It is not in dispute that the petitioner satisfies all 
other conditions except conditiva (11) as per the 
contention raised by the learned Special Govern- 
ment Pleader. It is submitted that as the awards 
are confe.red for the year 1993 and as the peti- 
tioner/appellant cannot be considered to have 
been inservice in the yeai 1993, he does not satisfy 
condition No.(ii) of eligibility. From the proceed- 
ings of the Director of School Education, Madras 
produced at page 18 of the typed set of records, it? 
is noticed that the list of eligible teachers for 
conferment of award has to be finalised by 15th 
March, 1993 and sent to the Central Government. 
If the list for conferring teachers’ award for the 
year 1993 has to be sent by March 15, 1993, it is not 
possible to hold now the 4 months in 1993 can be 
taken into consideration. It only means that for 
the purpose of conferring teachers’ awards for 


I} š Maragadhathammal v. Sivasankara Bhattar 51 


1993, one has to be in service only during the 
cajendar year 1992. Then only it is possible to 
consider his name for conferment of the teacher’s 
award for 1993. The petitioner was in service till 
1.12.1992. Even excluding his service rendered on 
re-employment till 31.3.1993, he was in service for 
over 4 months in the calendar year 1992. As such, 
he was entitled to be considered along with other 
teachers. As the 3rd respondent has failed to consider 
the name of the petitioner/appellant a direction 
has to be issued to consider the name of the 
appellant. 
5. We have been informed that the national awards 
have not been finalised. There is still enough time 
for the 3rd respondent to meet and consider the 
name of the petitioner/appellant and if approved, 
to forward the same to the 2nd respondent who 
shall consider it along with other names. 
6. For the reasons stated above, the writ appeal is 
allowed. The order dated 17.9.1993 passed by the 
learned single Judge in W.P.No.16011 of 1993 is 
set aside. The writ petition is allowed in the 
following terms: 
(i) The 3rd respondent shall immediately 
convene the District Level Committee, Ma- 
dras South and consider the name of the peti- 
tioner/appellant for conferment of national 
award to teachers for 1993 and if approved, 
forward the name of the petitioner/appellant 
to the 2nd respondent within four weeks from 
today. 
(ii) The 2nd respondent shall consider the 
pame of the appellant/petitioner, and it 
‘approved, Shall forward the same to the 1st 
respondent within four weeks from the date of 
, Teceipt of recommendations by the 3rd 
/ l respondent. 
(iti) If the name of the petitioner/appellant is 
forwarded to the 1st respondent, the same 
Shall be considered along with the names al- 
ready recommended. There will be no order as 
to costs. 


BS. ---- Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 
C.R.P.No.3320 of 1993 18th January, 1994. 
Cena guaran and others __... Petitioners 


Sanan Bhattar and another ... Respondents. 


(A) Civil Procedure Code (V of 1908), 0.6, Rule 17 
- Amendment of a written statement - Defendants 
making some admission in written statement - Benefit 
of it flowing to plaintiff - Amendment of written 
Statement taking away such benefit, if can be al- 
lowed. 

The plaintiff in A.I.R. 1977 S.C. 680 came forward 
with certain allegations in the plaint while 
canvassing the correctness of the same, the defen- 
dants have set out their allegations in reply and 
had thus reached to the plaintiffs allegation in a 
particular way. If in that process, the defendants 
have made any admission voluntarily, whatever 
benefit which flows from the said admission to the 
plaintiff should not be allowed to be taken away 
later on by any amendment sought for by the 
defendants. [Para. 4] 
(B) Civil Procedure Code (V of 1908), Sec.115 - 
Trial court allowing plaintiff to amend plaint - High 
Court, in revision, if can interfere with order. 
When the court below has allowed the amend- 
ment, the revisional court acting under Sec.115, 
C.P.C., ought not to lightly interfere with the 
discretion exercised by the court below in this 
regard. [Para. 9] 
Cases referred to: 

Panchdeo Narain Srivastava v. Jyoti Sahay, 1984 
S.C.C. (Supp.) 594. Para. 3] 

Ganesh Trading Company v. Moti Ram, (1978)2 
S.C.R. 614: (1978)2 S.C.C. 91. [Para. 3] 

Modi Spinning and Weaving Mills Company Lim- 
ited v. Ladha Ram and Co., A.I.R. 1977 S.C. 680: 
(1976)4 S.C.C. 320: (1977)1 S.C.R. 728. [Para. 4] 
SK Masthan Sahib v.Palavani Balarami Reddi, A.I.R. 
1953 Mad. 958: 66 L.W. 734. [Para. 4] 

Gobinda v. Ram Chandra, A.LR. 1974 Ori. 36. 
[Para. 4] 

Manohar Lal v. N.B.M. Supply, Gurgaon, ALR. 
1969 S.C. 1267. [Para. 5] 

Haridas Aildos Thandani v. Codpej Rustom 
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Kirmani, (1984)1 S.C.C. 668. [Para. 6} 

Saroj Rani v. Sudarshan Kumar, A.LR. 1984 S.C. 
1562: (1984)4 S.C.C. 90. [Para. 7] 

Gambhirmal v. Gyanchand, A.ILR. 1950 Raj. 20. 
[Para. 8} 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the District Munsif, Sankaran Koil, dated 26.7.1993, 
and made in I.A.No.1433 of 1992 in O.S.No.35 of 
1987. é 
T.Sreenivasa Raghavan, for Petitioners. 

The Court made the following 

ORDER: The defendants are the petitioners in 
this- revision petition against the order dated 
26.7.1993, in T.A.No. 1433 of 1992 filed by the 
respondents-plaintiffs, which allowed the said 
application for amendment of their plaint. The 
respondents’ suit O.S.No.35 of 1987 is for declara- 
tion of their title to the suit properties and for 
possession. The plaintiffs sought for three amend- 
ments including the following two (a) to include 
the registration number of the plaintiffs’ associa- 
tion and (b) to include the relief of mandatory 
injunction for restoration of the thrashing floor 
and cart track. But, with reference to the lower 
court’s order allowing these two amendments, the 
learned counsel for the petitioners did not 
advance any serious argument. He seriously 
advanced argument only with reference to the un- 
dermentioned third amendment. Hence, I deal 
with the said argument, relating to the said amend- 
ment only. 

2. In the original plaint, the plea was that the 1st 
defendant’s husband was the Manibadar. But in 
the abovesaid amendment application, the allega- 
tionas found in the supporting affidavit therein, is 
as follows: ; 


“geome rA 4-cugy urri prise 
maaua 1-b ApHleansuer sbsreut 
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aip Aeri. Dasu Asiasta 
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Mer whos ine AUU Aero 
OUULOsreren. gaUu Heung Qerggy sid 
Upset Mosnhsmers FÅ FOU 
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Curer Slugisemennyid AyrA amn Caig 
mayb Asia CaresrGmb. His fereminuded 
ahama army Hig sot emacs area Cle 
gam ogee scat Muris Lig rrogë 
MAGES Qripi Arh bror, 
Auru epeoCion wapaesaigwigleosned.’” 


On the abovesaid allegation, the original admis- 
sion made in the original plaint was sought to be 


’ retracted. Since the court below has allowed the 


abovesaid proposed amendment, the defendants’ 
have preferred this revision. But, atcording to the 
learned counsel for the petitioner, the plaintiffs 
cannot be allowed to have such amendment since 
it seeks to retract the original admission in the 
original plaint. 
3. The respondents are no doubt unrepresented. 
But, I find that the decision in Panchdeo Narain 
Srivastava v. Jyoti Sahay, 1984 S.C.C. (Supp.) 594, 
is directly against the contention of the learned 
counsel for the petitioners. The plaintiff therein 
filed an application for withdrawal of certain amount 
deposited by the 2nd defendant therein in the 
court, describing himself as uterine brother of one 
Ram Shankar. Later, he moved an application for 
amendment, of the plaint to delete the word ‘Uterine’ 
from the plaint. The trial court allowed the appli- 
cation. But, in revision, the High Court disallowed 
the amendment on the ground that the word 
‘Uterine” was significant and might work in fa- 
vour of either side to a very great extent. Allowing 
the appeal and setting aside the judgment of the 
High Court, the Supreme Court observed as 
follows: 
“Even if the High Court was justified in hold- 
ing that the deletion of the word ‘Uterine’ has 
same significance and may work in favour of 
either side to a very great extent yet that itself 
would not provide any justification for reject- 
ing the amendment in exercise of its revisional 
jurisdiction. We may, in this connection, refer 
to Ganesh Trading Company v. Moti Ram, 
(1978)2 S.C.R. 614: (1978)2 S.C.C. 91. Wherein 
this court after a review of number of decisions 
speaking through Beg, C.J. observed that pro- 
cedural law is intended to facilitate and not to 
obstruct the course of substantive justice. But 
the learned counsel for the respondents con- 
tended that by the device of amendment a very 


I] Maragadhathammal v. Sivasankar Bhattar (Abdul Hadi, J.) 53 


important admission is being withdrawn. An 
admission made by a party may be withdrawn 
or may beexplained away. Therefore, it cannot 
besaid that byamendmentan admission of fact 
cannot be withdrawn”. However, the learned 
counsel for the petitioners argues that only 
because the abovesaid amendment in the 
abovesaid Supreme Court case was an innocu- 
ous one, it was allowed. But first of all, the 
Supreme Court has not said so for coming to 
the decision it reached. That apart, the abovesaid 
extracted passage from the said decision clearly 
shows that the abovesaid proposed amend- 
ment related to ‘Important admission’ and 
that “the deletion of the word ‘uterine’ has 
some significance and may work in favour of 
either side to a very great extent”. 
4. Nextly, the learned counsel for the petitioners 
argues that the Supreme Court decided differently 
in Modi Spinning and Weaving Mills Company 
Limited v. Ladha Ram and Co., A.I.R. 1977 S.C. 
680: (1976)4S.C.C. 320: (1977)1 S.C.R. 728. Inthe 
said decision, in a suit for money, the defendants 
filed their written statement admitting that by 
virtue of an agreement, the plaintiff worked as 
their Stockist-cum-Distributor. Three years later, 
the defendants filed an application in the suit to 
amend the written statement to advance a new 
plea that the plaintiff was a mercantileagent-cum- 
purchaser. Both the trial courtand the High Court 
concurrently rejected the said application. In the 
appeal to the Supreme Court by the defendants 
the Supreme Court, concurred with the view ofthe 
courts below and dismissed the appeal. In that 
context, no doubt the Supreme Court has ob- 
served that it is true that inconsistent pleas could 
be made in pleading, but the effect of the substitu- 
tion of the abovesaid new plea actually seeks to 
displace the plaintiff completely from the admis- 
sions made by the defendants in the written state- 
ment and that if such amendments were allowed, 
the plaintiff would be irretrievably pejudiced by 
being denied the opportunity of extracting the 
admission from the defendants. But the said deci- 
sion will have no application to the present case. 
While in the present case as well as in the case of 
Panchdeo Narain Srivastava v. Jyoti Sahay, 1984 
S.C.C. (Supp.) 594, it is the plaintiff who sought 
for amendment of the plaint, in A.J.R. 1977 S.C. 
680, itis the defendants who sought for the amend- 
ment, seeking to retract the admission they made 


earlier. In the latter case, the Supreme Court 
points out that the said retraction by the defen- 
dants prejudices the plaintiff since the plaintiff 
therein is “denied the opportunity of extracting 
the admission from the defendants”. In other words, 
the plaintiff in A. Z.R. 1977 S.C. 680, came forward 
with certain allegations in the plaint, while can- 
vassing the correctness of the same, the defen- 
dants have set out their allegations in reply, and 
had thus reacted to the plaintiff's allegations in a 
particular way. If in that process, the defendants 
have made any admission voluntarily, whatever 
benefit which flows from the said admission to the 
plaintiff, should not be allowed to be taken away 
later on, by any amendment sought for by the 
defendants, That is why, I think a Supreme Court 
has observed in the context of the said case, that 
the plaintiffshould not be denied the opportunity 
of extracting the admission from the defendants. 
On the contrary, the abovesaid prejudices cannot 
be said to have been caused to the defendants in 
the present case, where it is the plaintiff who 
sought for the amendment of the plaint. On the 
same reasoning, the other decision cited by the 
learned counsel for the petitioners, viz , SK-Masthan 
Sahib v. Palavani Balarami Reddi, ALR. 1953 
Mad. 958: 66 L.W. 734, will have no application to 
the present case since in the said decision also, it 
is the defendant whosought for the amendment of 
the written statement seeking to retract the 
admission made by him therein. In fact, in Gob- 
inda v. Ram Chandra, A.LR. 1974 Ori. 36, which is 
alsoa case of defendant seeking amendment of his 
written statement, seeking to retract an admission, 
ALR. 1953 Mad. 958, was distinguished on the 
ground that the admission in said Orissa case, 
appeared to have been made by inadvertence or 
erroneously in ignorance ofthe true legal position 
due to the fault of the advocate. 

5. Further, it should be noted that as against the 
above extracted passage from the affidavit in sup- 
port of ILA.No.1433 of 1992, there was no specific 
denial in the counter filed therein by the petition- 
ers, Particularly, the allegation in the supporting 
affidavit therein is: 
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The learned counsel forthe petitioners could not 
point out any denial to these allegations in the 
abovesaid counter. In the above context, it will be 
very unfair in refuse the proposed amendment. In 
this context, the following observation of the 
Supreme Court in Manohar Lal v. N.B.M. Supply, 
Gurgaon, A.I.R. 1969 S.C. 1267, is significant: 
“Rules of procedure are intended to be a 
handmaid to the administration of justice. A 
party cannot be refused just relief merely be- 
cause of some mistake, negligence, inadver- 
tence or even infraction of the rules of proce- 
dure. The court always gives leave to amend 
the pleading ofa party, unless it is satisfied that 
the party applying was acting mala fide, or that 
by his blunder, he had caused injury to his 
Opponent which may not be compensed for by 
an order of costs. However, negligent or care- 
less may have been the first omission, and 
however late the proposed amendment, the 
amendment may be allowed if it can be made 
without injustice to the other side.” 
6. Further, the Supreme Court also has observed 
in Haridas Aildos Thandani v. Codpej Rustom 
Kirmani, (1984)1 S.C.C. 668, thus: 
“It is well-settled that the court should be 
extremely liberal in granting prayer of amend- 
ment of pleading unless serious injustice or 
irreparable loss is caused to the other side.” 
7. The other decision relied on by the learned 
counsel for the petitioners, viz, Saroj Rani v. 
Sudarshan Kumar, A.I.R. 1984 S.C. 1562: (1984)4 
S.C.C. 90, has no application to the present facts. 
8. The learned counsel for the petitioners after 
referring to 0.6, Rule 17, C.P.C. also sought to 
make a faint argument that the proposed amend- 
mentis not necessary for the purpose of determin- 
ing the real questions in controversy between the 
parties. But, hedid not make this point clear tome 
at all. I am also unable to make out how the 
decision cited by him in this regard, viz., Gambhir- 
malv. Gyanchand, A.I.R. 1950 Raj. 20, has applica- 
tion in the present case. 
9. That apart, when the Court below has allowed 
theamendment, the revisional court, acting under 
Sec.115, C.P.C., ought not to lightly interfere 
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with the discretion exercised by the Court belowin 
this regard. This effect also, the abovesaid (1984)] 
S.C.C. 668, observes as follows: 
“It is also clear that a revisional court Ought 
not to lightly interfere with a discretion exer- 
cised in allowing amendment in absence of 
cogent reasons or compelling circumstances.” - 
10. Inthe result, I find no merit in this civil revision 
petition and hence it is dismissed. No costs. 
BS. Petition dismissed. 


‘x 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Bakthavatsalam, J. 

W.P.No.998 of 1992 17th March, 1994. 
P.Rajasekaran ... Petitioner 
v 


The Bank of Baroda represented by its Regional 
Manager, Coimbatore and others ... Respondents. 


Constitution of India (1950), Art.226 - Natural 
justice - Tahsildar issuing community certificate 
Stating that petitioner belonged to Konda Reddy 
Community - Revenue Divisional Officer holding 
enquiry - Petitioner not put on notice about enquiry 
- Collector cancelling community certificate on basis 
of report of Revenue Divisional Officer - Report not 
sent to petitioner- Order, if sustainable. 

When the petitioner herein is not aware of the 
local enquiry conducted and when the said report 
of the Revenue Divisional Officer, Salem is relied 
upon in the impugned order, it must be held that 
the principles of natural justice have been vio- 
lated. The petitioner should have been put on 
notice about the local enquiry and he should have 
been asked to explain the allegations which are 
found in the report of the Revenue Divisional 
Officer. Admittedly, it has not been done in this 
case. It cannot be a defence to say that had the 
petitioner attended the enquiry on 7.10.1991 he 
would have come to know about the contents of 
the report of the Revenue Divisional Officer. On 
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the facts and circumstances of this case, the prin- 
ciples of natural justice have been violated since 
the petitioner is not aware of the report of the 
Revenue Divisional Officer, Salem in which the 
allegations against the petitioner have been made 
and the same have been relied upon in the im- 
pugned order of the fourth respondent. /Para. 8] 
Cases referred to: 
S.L.Kapoor v. Jagmohan, A.LR. 1981 S.C. 136: 
(1980)4 S.C.C. 379: (1981)1 S.C.J. 312: (1981)1 
S.C.R. 746. [Para. 8] 
Neelima Misra v. Harinder Kaur Paintal, A.LR. 
1990 S.C. 1402. [Para. 8] 
Petition under Art.226 of the Constitution of 
India praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorarified mandamus calling for the records in 
Roc.60079/90(D.10), dated 15.10 1991 of the fourth 
respondent and quash the order passed therein 
and consequently forbear the respondents 1-3 from 
proceeding further. 
N.Kannadasan, for Petitioner. 
B.Narasimhan, for Respondent Nos.1 and 2. 
Veerabadran, Government Advocate, for Respon- 
dent Nos.3 and 4. 
The Court made the following 
ORDER: The prayer in W.P.No.998 of 1992 is as 
follows: 
“to call for the records in Roc.60079/90 (D.10) 
dated 15.10.1991 of the fourth respondent and 
quash the order passed therein and conse- 
quently forbear the respondents 1-3 from 
proceeding further by the issue of writ of certi- 
orarified mandamus.” 
2. Facts are: 
The name of the petitioner hercin was sponsored 
by the Board for appointment in the clerical cadre 
to the first respondent bank and the first respon- 
dent, at the time of appointment, insisted the 
petitioner to produce a community certificate. As 
such, the petitioner came uf before this Court 
earlier in W.P.No.9063 of 1986 praying for the 
issue of a writ of mandamus to direct the first 
respondent bank to appoint him as clerk on the 
basis of the community certificate issued by the 
Tahsildar, Attur, dated 13.8.1992 to the effect that 
the petitioner belongs to Konda Reddy Commu- 
nity, which is a Scheduled Tribe Community. By 
order dated 7.2.1989, W.P.No.9063 of 1986 was 
allowed with a direction to the respondent, the 
first respondent herein, to give posting within four 


weeks from the date of receipt of a copy of he said 
order. In the said order, the learned Judge ob- 
served thus: 
«Itis made clear that any posting now given is 
subject to the result of the enquiry to be held by 
the Collector of Salem at the request ofthe 
respondent regarding the genuineness of the 
community certificate produced by the peti- 
tioner. In the event of the respondent estab- 
lishing that the community certificate pro- 
duced by the petitioner was a bogus one, it is 
open to the respondent to terminate the serv- 
ice of the petitioner and take further action as 
is open to it in accordance with law..” 
Tt seems the petitioner was appointed on 3.3.1989 
the petitioner was appointed at Talainayar branch, 
Tanjore District. It seems the respondent bank 
seems to have initiated proceedings to verify the 
community certificate and referred the matter to 
the fourth respondent. It is alleged that the fourth 
respondent issued a notice on 26.2.1991, calling 
upon the petitioner to appear for an interview on 
11.3.1991 and that it was served on 11.3.1991. It is 
alleged in the affidavit that since it was not pos- 
sible for him to collect necessary documentary 
evidence, he sent a ietter on 11.3.1991 to the 
fourth respondent requesting to postpone the 
enquiry. Itseems that once again notice was issued 
on 17.9.1991, wherein he was asked to appear for 
an enquiry on 7.10.1991. It is alleged in the affida- 
vit that he suddenly became ill duc to severe 
pepticulcer and as such he sent a telegram to the 
fourth respondent expressing his inability to ap- 
pear for the enquiry. The said telegram was fol- 
lowed by a letter dated 7.10.1991, enclosing a 
medical certificate. It is stated that while he was 
under the impression that the fourth respondent 
would grant time to appear for the enquiry, the 
impugned order dated 15.10.1991 has been passed 
cancelling the community certificate issued in favour 
the petitioner. 
3. It is alleged in the affidavit that the enquiry has 
been conducted by the Revenue Divisional Offi- 
cer, Salem behind his back and a report dated 
13.2.1991 seems to have been forwarded to the 
fourth respondent. It is stated that in both the 
notices issued by the fourth respondent, no men- 
tion has been made about the report dated 13.2.1991 
of the Revenue Divisional Officer. It is alleged 
that the fourth respondent has proceeded, purely 
on the basis of the report of the Revenue Divi- 
sional Officer to the effect that he was not a 
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resident of Kondayampalli village, that he ob- 
tained from a Deputy Tahsildar and that as per 
S.S.L.C. book he is not a scheduled tribe. It is 
alleged that the second respondent, by proceed- 
ings dated 18.1.1992, has passed an order of termi- 
nation, terminating the services of the petitioner, 
inspite of the observations of this Court, in the 
earlier writ petition. It is stated that the effect of 
the judgment of the Division Bench of this Court 
in W.P.No.9063 of 1986 is that the second respon- 
dent can terminate the services of the petitioner, 
only after conducting a proper disciplinary pro- 
ceedings by issuing necessary chargesheets, wherein 
it should be established beyond doubt that the 
community certificate issued by the petitioner isa 
bogus one. It is stated that merely on the report of 
the fourth respondent, the second respondent 
cannot come to a conclusion that the certificate 
issued to the petitioner, is a bogus one. 

4. The petitioner alleges that the impugned order 
of the fourth respondent dated 15.10.1991 is ille- 
gal and that the fourth respondent has no jurisdic- 
tion to pass the impugned order withour commu- 
nicating the copy of the report of the Revenue 
Divisional Officer which is relied upon tocome to 
the conclusion that the petitioner does not belong 
toscheduled tribe community. It is also stated that 
the community certificate bears the seal of the 
Tahsildar and that it was signed only by a prson in 
the capacity as the Tahsildar. It is also stated that 
a perusal of the S.S.L.C. book discloses that the 
name of the community was not written and that 
merely because the name of the community was 
notwritten, it may not be held that the person does 
not belong to scheduled tribe community. It is 
stated that the fourth respondent ought not to 
have passed the final orders, inspite of the fact that 
he forwarded a telegram and letter stating that he 
fell ill suddenly. 

5. A counter,affidavit has been filed by the fourth 
respondent. It is stated that the Assistant General 
Manager, Bank of Baroda, Madras by letter dated 
20.5.1990, requested the Collector Salem to verify 
the genuineness of Kondareddi community cer- 
tificate issued to the petitioner herein by Tahsil- 
dar, Attur. It is stated that the Sub.Colletor,Salem 
was requested to conduct local enquiry and submit 
his report, that the Revenue Divisional Officer, 
Salem by report dated 13.2.1991 has statéd that 
the individual has obtained the community certifi- 
cate by furnishing false residential address and 
that there is no Kondareddi people in Kondayam- 
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palli Village. It is stated that in order to provide 
opportunity to prove his community, the peti- 
tioner was asked to producedocumentaryand oral 
evidence before the Collector of Salem on 113.1991 
and that the petitioner did not appear for that. 

in another notice was issued for hearing 
on 7.10.1991 and that he was not able to avail of 
the opportunity given to him to prove his caste and 
assuch the community certificate produced by the 
petitioner was treated as not genuine and ordered 
to be cancelled. It is also stated in the counter- 
affidavit that the local enquiry conducted in the 
village clearly revealed that the petitioner does 
not belong to Kondareddy Community. It is also 
stated that a notice was issued to the petitioner on 
26.2.1991, to produce oral and documentary evi- 
dence by appearing before the Collector, Salem 
on 11.3.1991 and that the petitioner failed to 
appear on that date. It is also stated that again by 
notice, the petitioner was asked to appear before 
the Collector, Salem on 7.10.1991 and again the 
petitioner did not appear and as such the im- 
pugned order came to be passed. It is stated in the 
counter-affidavit that the petitioner has failed to 
avail of the opportunity provided to him by the 
fourth respondent, and that he had attended the 
enquiry, he might have the chance of perusing the 
report of the Revenue Divisional Officer and other 
enquiry records. It is also stated in the counter- 
affidavit that the fourth respondent has issued 
cancelling the community certificate issued to the 
petitioner, as he failed to prove his claim and not 
sent any report as stated by the petitioner. It is also 
stated that the order of cancellation is legal, lawful 
and not violative of principles of natural justice. In 
para.9 of the counter-affidavit, it is claimed that 
the enquiry of the Village Administrative Officer 
revealed that the petitioner never lived in the 
village, that no Kondareddi people are living in 
Kondayampalli village, that the petitioner 
obtained community certificate by furnishing false 
residential address and as such the ocmmunity 
certificate was treated as not genuine and ordered 
to be cancelled. It is also stated that a perusal of 
the certificate reveals that the certificate has been 
issued in the name of Tahsildar and not in the 
name of Tahsildar-in-charge and that the 
signatory of the certificate had never worked as 
Tahsildar, Attur. It is also claimed in the counter- 
affidavit that the community certificate to sched- 
uled caste and scheduled tribe have to be 
issued only by the Tahsildar and not by the Deputy 
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Tahsildar as contended by the writ petitioner. It is 
also stated that in the S.S.L.C. book of the peti- 
tioner, against entry in serial No.(iii) community 
whether belongs to S.C., S.T., M.B.C., other B.Cs. 
etc. it is clearly entered as ‘O’. As such, it is 
contended that the petitioner cannot claim that he 
belongs to scheduled tribe community. It is also 
claimed in the counter-affidavit that in the second 
notice dated 17.9.1991 it was stated that if the 
petitioner failed to attend the enquiry on 7.10.1991 
it will be construed that he has no evidence to 
` prove his community and that the telegram sent by 
the petitioner reached the fourth respondent on 
8.10.1991 and the letter of the petitioner reached 
after the completion of enquiry. 
6. No counter-affidavit has been filed by the re- 
spondent Bank of Baroda as it is seen in the 
impugned order itself that the appointment is 
subject to production of his community certifi- 
cate. 
7. After hearing Mr.N.Kannadasan, the learned 
counsel appearing for the petitioner and of 
Mr.B.Narasimhan, the learned counsel appearing 
for the respondent Bank of Baroda and of 
Mr. Veerabadran the learned Government Advo- 
cate and on going through the materials placed 
before this Court, the short point that arises for 
consideration is whether the impugned order has 
been passed in violation of the principles of natu- 
ral justice and whether it is liable to be set aside on 
the ground that the petitioner’ herein was not 
given an opportunity. 
8. The entire files have been produced before me. 
As I have already stated, Venkataswami, J. in 
W.P.No.9063 of 1986 by order dated 7.2.1989, has 
observed that posting may be given to the peti- 
tioner, subject to the result of the enquiry to be 
held by the Collector of Salem, with regard to the 
community certificate issued to the petitioner. 
Learned Judge has further held that in the eventof 
the respondent establishing that the community 
certificate produced by the petitioner was a bogus 
one, it is open to the respondent to terminate the 
service of the petitioner and take further action as 
is open to it in accordance with law. In pursuance 
of the orders of the learned Judge, mentioned 
above, itseems that a notice has been issued to the 
petitioner to appear on 11.3.1991, and this letter is 
dated 26.2.1991. The petitioner, by letter dated 
11.3.1991 replied to the District Collector, Salem 
asking for an adjournment of the enquiry to col- 
lect the documents. Another letter was issued on 
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17.9.1991, to the petitioner to appear for the inter- 
view on 7.10.1991 with his witnesses and docu- 
ments. The petitioner seems to have sent a tele- 
gram stating that he is not well and that a letter 
follows. Aseal dated 8.10.1991 is found on thesaid 
telegram. The letter of the petitioner, dated 7.10.991, 
has been received by the District Collector, Salem 
on 9.10.1991. The letter of the petitioner has been 
enclosed with a medical certificate. By that time, 
the impugned order came to be passed stating that 
the petitioner has failed to avail the opportunities 
provided to him to prove his community, and as 
such the ‘Kondareddi’ community certificate is- 
sued to the petitioner by the Tahsildar, Attur on 
13.8.1982 is treated as not genuine and ordered to 
becancelled. on a perusal of the files, it isseen that 
the Revenue Divisional Officer, Salem has sent a 
letter to the Collector, Salem stating that he has 
made enquiries in the village and that the enquiry 
reveals that the petitioner never resided in Kon- 
dayampalli village and that there are no ‘Kon- 
dareddi’ people in the said village. It has been 
further stated in the said report that the petitioner 
had managed to get the certificates by giving false 
address. This report of the Reyenue Divisional 
Officer, Salem has been relied upon in the im- 
pugned order. There is no dispute that the peti- 
tioner is not aware of the contents of the report of 
the Revenue Divisional Officer, Attur dated 
13.2.1991. As rightly pointed out by the learned 
counsel for the petitioner, the Revenue Divisional 
Officer has made an enquiry behind the back of 
the petitioner. It is true that the petitioner did not 
appear for the enquiry on 7.10.1991 before the 
Collector, Salem, as stated in the counter affida- 
vit. But he has sent a telegram and also a letter. 
The order was passed only after the receipt of 
telegram. In my view, the enquiry officer should 
have informed the petitioner about the content of 
the enquiry, and not to have relied upon the en- 
quiry to hold that the community certificate issued 
to him is a bogus one. Assuming for a moment, 
that the petitioner did not avail of the opportunity 
given to him, in my view, it is the duty of the fourth 
respondent herein to inform the petitioner about 
the contents of the report of the Revenue Divi- 
sional Officer, Salem, dated 13.2.1991, if that report 
is to be relied upon against the petitioner. That 
has not been done in this case. Whether the peti- 
tioner has obtained a genuine community certifi- 
cate or not, whether it has been issued by proper 
and competent authority and whether the entries 
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in the S.S.L.C. book of the petitioner have any 
bearing on the case can be decided only if the 
substance ofthe report of the Revenue Divisional 
Officer, Salem is given to the petitioner. When the 
petitioner herein is not aware of the local enquiry 
conducted and when the said report of the Reve- 
nue Divisional Officer, Salem is relied upon in the 
impugned order, I am of the view that the prin- 
ciples of natural justice have been violated. The 
petitioner should have been put on notice about 
the local enquiry and heshould have been asked to 
explain the allegations which are found in the 
report of the Revenue Divisional Officer. Admit- 
tedly, it has not been done in this case. It cannot be 
a defence to say that had the petitioner attended 
the enquiry on 7.10.1991, he would have come to 
know about the contents of the report of the 
Revenue Divisional Officer. In my view, on the 
facts and circumstances of this case, the principles 
of natural justice have been violated, since the 
petitioner is not aware of the report of the Reve- 
nue Divisional Officer, Salem in which the allega 
tions against the petitioner have been made and 
the same have been relied upon in the impugned 
order of the fourth respondent. As I have already 
stated, I fail to understand the contention madein 
the counter-affidavit that had the petitioner ap- 
peared for the enquiry on 7.10.1991, he would 
have known the substance of the report of the 
Revenue Divisional Officer, Salem. In S.L. Kapoor 
v. Jagmohan, A.I.R 1981 S.C. 136: (1980)4 S.C.C. 
379: (1981)1 S.C.J. 312: (1981)1 S.C.R. 746, with 
regard to the violation of principles of natural 
justice, the Supreme Court has observed as 
follows: (at page 147) 
(«The non-observance of natural justice is 
itself prejudice to any man and proof of preju- 
dice independently of proof denial of natural 
justice is unnecessary. It will comes from a 
person who has denied justice that the person 
who has been denied justice is not prejudiced..” 
In Neelima Misra v. Harinder Kaur Paintal, ALR. 
1990 S.C. 1402, the Supreme Court has observed 
as follows: 
“An administrative order which involves civil 
consequences must be made consistently with 
the rule expressed in the Latin maxim audi 
alteram partem. It means that the decision 
maker should afford to any party to a dispute 
an opportunity to present his case. 
The shift now is to a broader notion of “fair- 
ness” or “fair procedure” in the administrative 
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action. As far as the administrative officers are 
concerned, the duty is not so much to act 
judicially as to act fairly. For this concept of 
fairness, adjudicative settings are not neces- 
sary, nor it is necessary to have lites inter 
parties. There need not be any struggle be- 
tween two opposing parties giving rise to a 
‘list’. There need not be resolution of lis inter 
parties. The duty to act judically or to act fairly 
may arise in widely different circumstances. It 
may arise expressly or impliedly depending 
upon the context and consideration. All these 
types of non-adjudicative administrative deci- 
sion making are now covered under the gen- 
eral rubric of fairness of in the administration. 
But when then even such an administrative 
decision unless it affects one’s personal rights, 
or the loss ofor prejudicially affects something 
which would juridically be called atleast a privi- 
lege does not involve the duty to act fairly 
consistent with the rules of natural justice..” 
If the facts of the case on hand are tested in the 
light of the principles Jaid down by the Supreme 
Courtin the decisions cited supra, Iam of the view , 
that the impugned order dated 15.10.1991 is liable 
to beset aside. As such, the impugned order dated 
15.10.1991 is set aside and the writ petition will 
stand allowed. There will be no order as to costs. 


BS. ---- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Raju, J. 


W.P.No.359 of 1985 6th October, 1993. 
K.M.A.Abdul Wahab ... Petitioner 
v 


The Tahsildar, Needamangalam Taluk, Thanjavur 
District and others ... Respondents. 


Constitution of India (1950), Art.226 - Alternative 
remedy - Availability of - If ground for rejection of 
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writ petition pending for a long time. 
The Supreme Court as well as this Court has, 
often, held that though the availability of alter- 
nate remedy may be a good ground to reject the 
writ petition at the stage of admission, the same 
cannot be used as a ground to reject the writ 
petiion which is pending for a long time. In this 
case, as early as on 21.1.1985 the writ petition has 
been admitted and it was kept pending all along. 
That apart, the irregularity pleaded is not only 
violative of the principles of natural justice, but 
constitutes contravention of the mandatory pro- 
cedure prescribed by the Standing Orders. For all 
the reasons stated above, the court would not 
consider it just and reasonable to throw this writ 
petition out on the ground of availability of alter- 
nate remedy, at this stage. [Paras. 6 & 7] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue à writ of 
certiorari calling for the records in Na.Ka.No. 8925/ 
84.A5, dated 10.9.84 and the Form of Assignment 
dated 4.10.1984 on the file of the first respondent 
and quash the same. 
K Raghunathan, for Petitioner. 
Liagat Ali, Government Advocate, for Respon- 
dent No.1. 
K Srinivasan, for Respondent Nos.2 and 3. 
The Court made the following 
ORDER: The above writ petition has been filed 
for the issue of a writ of certiorari to call for and 
quash the proceedings of the first respondent in 
Na.Ka.No.8925/84-A5, dated 10.9.1984 and the 
Form of Assignment dated 4.10.1984. Under the 
impugned proceedings, the second respondent, 
the wife of the third respondent has been assigned 
an extent of500sq.ft. in R.S.No.268/1 which is said 
to be a Natham Jari of Ramanathan Koil Village 
Needamangalam Taluk, Thanjavur District. The 
relevant facts necessary for the purpose of adjudi- 
cating the claim now made before this Court are 
that the predecessor of the petitioner put up a 
house in the property, that the petitioner is con- 
tinuing as the owner and that the same was leased 
out to one Tharamu Ammal and R.Chandrasekaran 
who in turn appear to have sub-let the said prop- 
erty in favour of the third respondent. Since the 
lessees of the petitioner committed wilful default 
and also unauthorised by sub-let the property, the 
petitioner appears to have filed R.C.O.P.No.51 of 
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1982 on the file of the Rent Controller (District 
Munsif), Mannargudi. By an order dated 18.4.1984, 
the Rent Controller sustained the application 
both on the ground of wilful default as well as 
unauthorised sub-letting and ordered eviction. 
The third respondent appears to have filed 
R.C.A.No.9 of 1984 before the Appellate Author- 
ity (Sub Judge), Pattukottai. The learned counsel 
for the petitioner invited my attention to the 
description of property as given in the memo of 
grounds of appeal filed in the rent contro! appeal 
by the 3rd respondent herein and points out that 
the third respondent, the husband of the second 
respondent has himself specified the Survey No. 
to be R.S.267/1. Natham Jari about 500 sq.ft. with 
boundaries given therefor. It is the case of the 
petitioner that not only his predecessor had put up 
thesuperstructure in the place in question but the 
petitioner is continuing as the owner and heis also 
being assessed to house tax by the local panchayat 
and he has been regularly paying the tax also. On 
the said averments, it is contended that prior to 
the assignmentsaid to have been made in favour of 
the second respondent, the mandatory procedure 
as laid down under Board Standing Order 21(2) 
now renamed as permanent Revenue Standing 
Orders, no public notice whatsoever has been 
made or published as contemplated and there was 
denial of an opportunity to the petitioner not only 
to object but to stake his claims for assignment of 
the property in the light of the building owned by 
him already in the site. 
2. The second respondent/assignee has not filed 
any separate counter affidavit. The first respon- 
dent- Tahsildar has filed a counter affidavit with 
very bald averments in the following terms: 
“The Revenue Inspector, Koothanallur who 
was directed to submit House site Assignment 
proposals, sent house site assignment propos- 
als after observing the usual formalities as 
contemplated in B.S.O.21 and also causing 
proper publication of notice in the village, 
inviting objections to the proposed house site 
assignment. No objections were received from 
the villagers for the proposed house site as- 
signment.” 
If either any date nor any specific particulars worth 
appreciating is mentioned and instead only a mere 
general assertion has been made. No records have 
also been produced to substantiate the claim as to 
the actual date of issue of the notice, or their 


60 The Madras Law Journal Reports 


publication and as to the compliance with the 
formalities prescribed under Standing Order 21(2). 
The relevant procedure for publication is laid 
down in Standing Order 21(2)(iv) in the following 
terms: 
“Publication: The fact that an application has 
been made for a particular site shall be pub- 
lished in the village by beat of tom-tom and a 
notice in the form given in Appendix XV posted 
up in the village choultry and on the site ap- 
plied for a period of 15 days. A copy of the 
noticeshall also be sent to the panchayat board 
if there is one for the village.” 
According to the learned counsel for the peti- 
tioner, the failure to comply with the above provi- 
sions goes to the root of the matter and vitiates the 
order of assignment not only on the ground of 
violation of the mandatory procedure, but also on 
account of the denial of an opportunity to the 
petitioner not only to object, but also to make a 
claim for assignment. It is stated that this proce- 
dure constitutes violation of the principles of natural 
justice also. The Government Advocate appear- 
ing for the first respondent contended on the basis 
of the statement referred to above that all usual 
formalities as contemplated have been observed. 
The other contention that has been raised is that 
when in the appeal filed by the third respondent 
before the Appellate Authority in the Rent Con- 
trol proceedings the third respondent wanted to 
produce the order of assignment, an objection has 
been taken by the writ petitioner, that the said 
proceedings do not relate to the property in ques- 
tion and therefore ought not to have been enter- 
tained, that according to him, the property formed 
part ofR.S.No.208/1 and that therefore he cannot 
have any objection for the assignment of the land 
in R.S.No.268/1. 
3. Mr.K.Srinivasan, learned counsel appearing for 
thesecond respondent, contended that thesecond 
respondent has been assigned only a small extent 
of 500 sq.ft. and that in view of the claim made for 
the first respondent that all the usual formalities 
prescribed have been complied with, there is no 
infirmity in the order of assignment warranting 
the interference of this Court. A specific question 
has been put to the learned counsel for the second 
respondent to state positively as to what is the 
property that she got assigned, whether it was the 
very property that was the subject matter of lease 
and the one covered by the eviction proceedings 
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before the Rent Control Court to which the hus- 
band of the second respondent namely the third 
respondent was a party or was it some other item 
of property in the survey number in question. The 
learned counsel fairly stated that he cannot assert 
either way. The conduct of the third respondent, 
the husband of the petitioner in the court below, 
gives a reasonable impression that the item in 
respect of which assignment was obtained was the 
very property which was in dispute in the Rent 
Control Proceedings; otherwise the third respon- 
dent would not have filed the copy of the assign- 
ment order before the Appellate Authority to 
non-suit the claim of the writ petitioner who was 
figuring as respondent before the said Appellate 
Authority. 

4. I have carefully considered the respective sub- 
missions of the learned counsel on.either side. In 
my view, the grievance about the non-compliance 
with the mandatory procedure prescribed to be 
observed before an order of assi gnment is granted 
as in Standing Order 21(2)(iv) has not been 
followed. A vague and meaningless assertion with- 
out any details of dates or other particulars in the 
counter-affidavit about such compliance cannot 
help the respondents to effectively answer the 
objection of the writ petitioner. In the light of the 
above. I am of the view that the grievance of the 
writ petitioner about the non-compliance with the 
mandatory procedure as well as the violation of 
the principles of natural justice merits acceptance 
and the impugned order of assignment cannot be 
sustained. 

5. The objection raised by the Government Advo- 
cate with reference to the identity of the property 
pales into insignificance in the light of the very 
conduct of the second respondent who got the 
assignment. ‘That apart, jn the absence of produc- 
tion of the relevant records to demonstrate the 
fact that the property assigned in favour of the 
second respondent is not really the property that 
was the subject matter of the Rent Control Pro- 
ceedings or the property comprised jn the super- 
structure said to have been put up by the predeces- 
sor of the writ petitioner and assessed to tax by the 
local panchayat, the objection cannot be sustained, 
6. A hesitant plea about the availability of the 
alternate remedy has also been raised. The Su- 
preme Court as well as this Court has often held 
that though the availability of alternate remedy 
may be a good ground to reject the writ petition at 
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the stage of admission, the same cannot be used as 
a ground to reject the writ petition which is pend- 
ing for a long time. In this case, as early as on 
21.1.1985 the writ petition has been admitted and 
it was kept pending all along. That apart, the 
irregularity pleaded is not only violative of the 
principles of natural justice, but constitutes contra- 
vention of the mandatory procedure prescribed by 
the standing orders. 

7. For all the reasons stated above, I do not con- 
sider it just and reasonable to throw this writ 
petition out on the ground of availability of alter- 
nate remedy, at this stage. In the light of my 
conclusions on the non-compliance with the 
mandatory provisions to be observed before the 
grant of assignment, the impugned order is hereby 
quashed. The Tahsildar, the first respondent herein, 
shall restore the proceedings to his file and shall 
issue notice to the writ petitioner and also follow 
the formalities prescribed under the Standing Orders 
once over again béfore proceeding further in the 
matter of assignment, if heso desires. The petition 
shall stand allowed in the above terms. No costs. 


BS. =-~- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Abdul Hadi, JJ. 


Appeal Against Order No.1547 of 1993 
22nd February, 1994. 


The Special Officer, Pertyakulam Anna Polythene 
Workers’ Industrial Co-pperative Socicty 


eee Periyakulam ...Appellant 
SmE Ayaa and another ... Respondents. 


(A) Workmen’s Compensation Act (VII of 1923), 
Sec.3(1) - Wife attending to her work in co-operative 
society - Husband entering premises and calling her 
to accompany him - Wife beating husband and 
husband stabbing her to death - Employer, ifliable to 
Pay compensation. 


It is in evidence that when the husband entered 
into the premises of the appellant society where 
his wife, the victim, was working and asked her to 
accompany him, the victim beat him and the hus- 
band stabbed her. It is also in evidence that the 
husband and wife used to quarrel often. In the 
above circumstances, it is clear that not only the 
death was due to quarrels between the victim and 
her husband and the husband’s animasity against 
the wife but the victim-wife, initially beat her 
husband and thereby provoked her husband to 
stab her. In the above circumstances, it is not 
difficult to hold that the appellant-employer has 
established that the peril was brought about by the 
employee himself (herself), that he (she) added or 
extended the peril or that the peril was not a 
general peril, but a peril personal to the employee 
as observed by the Bombay High Court in Bha- 
gubai v. General Manager, Central Railway, A.LR. 
1955 Bom. 105. That apart, it cannot be said in the 
present case that the claimants themselves have 
discharged their initial burden by establishing that 
because the deceased was at the workspot in ques- 
tion she met with the above-referred to stabbing 
by her husband and the resultant death. This ini- 
tial burden of the claimants was also pointed out 
in the above referred to Bombay decision as indi- 
cated above. Further, in the light of the Madras 
Bench decision in Ramabrahmam v. Traffic Man- 
ager, Visakhapatnam Port, A.LR. 1943 Mad. 353, it 
cannot be said that on the facts, of the present 
case, the occurrence in question hassome relation 
to the workman’s employment’ and was ‘due to a 
risk incidental to that employment as distinguished 
froma risk to which all members of the publicwere 
alike exposed. The event would not have taken 
place if there was some other employee in the 
place of the deceased. Hence, it is held that the 
ingredients of Sec.3(1) of the Workmen's Com- 
pensation Act are not satisfied in the present case. 
[Paras. 11 & 12] 
(B) Workmen’s Compensation Act (VII of 1923), 
Sec.2(1)(d) - Parents of victim, a married daughter 
- Whether dependent on earnings of victim - Burden 
of proof. 
As laid down by a Full Bench of this Court in 
B.M.Habibullah v. Periaswamy, A.I.R 1977 Mad. 
330, only a ‘dependent’ can claim compensation 
under the Act, in the light of what is contained in 
Secs.2(1)(n) and 8(4) of the Act. The Full Bench 
also points out, in the light of Sec.2(1)(d) of the 
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categories of relations whose dependence is pre- 
sumed by law vis-a-vis the deceased workman 
while in the case of categories of other relations, 
the dependency partially or wholly, coupled with 
the relationship has to be established by the claim- 
ants. Thus, for example, in the case of relations 
mentioned in sub-clause (iii) of Sec.2(1)(d) to 
which alone the present case is concerned, the 
burden is on the claimants viz., the parents of the 
deceased workman in the present case to prove 
that they are either wholly or partially dependents 
on the earnings of the said workman at the time of 
her death. It is the duty of the claimants to plead 
that they were dependents. When they have not 
chosen to plead so, it is not for the appellant 
~(employer).to plead that they were not depend- 
ents, [Para. 18] 
Cases referred to: 
Bhagubhai v. General Manager, Central Railway, 
AIR. 1955 Bom. 105. [Para. 8] 
Thompor Simpson v. Sinclair, 1917 A.C. 127. 
[Para. 9] 
Pluab v. Colidan Flour Mills Co., 1914 A.C. 62(B). 
[Para. 9] 
Barnes v. Sunnery Colliery Co., 1912 A.C. 44. 
[Para. 9] 
Ramabrahmam v. Traffic Manager, Visakhapatnam 
Port, A.I.R. 1943 Mad. 353. [Paras. 10, 14] 
Mcicullwm v. Horthurbhian Shipping Company 
Limited, (1932)147 L.T. 136. [Para. 10] 
P.W.D., Bhopal v. Kausa, A.I.R. 1966 M.P. 297: 
(1966-67)31 F.J.R. 21. [Para. 12] 
Parwatibai v. Rajkumar Mills, A.I.R. 1959 M.P. 
281. [Para. 13] 
Salanabegum v. Maharashtra State Co-operative 
Land Development Bank, 1989 A.CJ. 1104. 
[Para. 14] 
United India Insurance Company Limited v. 
Hirabai, 1987 A.C.J. 949. [Para. 15] 
Mackinon Mackenzine and Company Limited v. 
Ibrahim Mohammod Issak, 1969 A.C J. 422 (S.C.). 
[Para. 16] 
Union of India v. Sunil Kumar Ghose, A.I.R. 1984 
S.C. 1737: (1984)4 S.C.C. 246. [Para. 17] 
D.M. Habibullah v. Periaswami, A.I.R. 1977 Mad. 
330: 51 FJ.R. 124: 35 Fac.L.R. 167: 1977 Lab.L.G. 
1676: 1977 A.C.J. 517 (F-B.). [Para. 18] 
StJoseph’s A. and M. Works v. Soosai, (1952)2 
M.L.J. 436: A.LR. 1953 Mad. 206: 65 L.W. 897. 
[Para. 18] 
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Appeal against the Order of the Court of the 
Commissioner for Workmen’s Compensation 
(Deputy Commissioner of Labour), Madurai, dated 
11.10.1993 on the file of the Deputy Commis- 
sioner of Labour, Madurai and made in W.C.No.72 
of 1992. 

S.Silambanan, for Appellant. 

Sivaprakasam, for Respondents. 

The Judgment of the Court was delivered by 
Abdul Hadi, J.: This civil miscellaneous appeal is 
against the award of Rs.52,052 passed by the Deputy 
Commissioner of Labour, Madurai in W.C.No.72 
of 1992 under the Workmen’s Compensation Act, 
(hereinafter referred to as ‘the Act’) as against the 
claim for compensation for asum of Rs.76,885.20. 
The compensation was claimed by the respon- 
dents, parents of the victim, who was working 
under the appellant-industrial co-operative soci- 
ety. 

2. The case of the claimants is briefly as follows: 
Their daughter Panchavarnam, the deceased, re- 
ceived stab injuries from her husband during the 
course of her employment under the appellant 
and died ọn 22.4.1990. She was getting a monthly 
wages of Rs.900 and was aged 27 years at the time 
of the death. l 

3. The appellant in its counter-statement stated as 
follows: The deceased was no doubt a worker 
working under the appellant, but her husband has 
murdered her after entering into the work place. 
The murder was due to his private motivation and 
cannot be construed as an employment injury. 
The death is not due to tisk incidental to the work 
of the victim. It is not an accident. There was no 
causal connection between her employment and 
the occurrence, which resulted in her death. It is 
only due to private enmity between her and her 
husband. The deceased was not getting a monthly 
wage of Rs.900. The allegation that her age was 27 
years is disputed. 

4. After referring to several decisions, the Deputy 
Commissioner came to the conclusion that the 
death of the deceased was caused by ar accident 
arising out of and in the course of her employ- 
ment. 

5. Learned counsel for the appellant contends that 
the death of the deceased was not at all due to an 
accident and that even assuming it was due to an 
accident, it cannot be said that the accident arose 
out ofand in the course of her employment. There- 
fore, according to him, Sec.3(1) of the Act is not 
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satisfied. The second submission of the said learned 
counsel is that the claimants are not dependants of 
the deceased, who was a married daughter. Thus, 
according to him, Sec.2(d) of the Act, which de- 
fines the term “dependant” is not satisfied in the 
present case and, therefore, also, the claimants are 
not entitled to any compensation, He also points 
out that this aspect, of claimants not being depen- 
dants, was not considered by the Authority below. 
These are the only two submissions made by the 
said learned counsel. He also relied on certain 
decisions, which will be presently considered. 
6. On the other hand, learned counsel for the 
respondents-claimants reiterates the reasoning of 
the authority below and contends that the deci- 
sion arrived at by the authority below is correct. 
He also relied on certain decisions, which will be 
presently considered. 
7, Dealing with the first of the abovesaid two 
submissions of the learned counsel for the appel- 
lant, we shall, before going into the legal position 
and the authorities cited by the said learned coun- 
sel, point out one factual point noted by the au- 
thority below. It is as follows: 
“One Thirumathi Kanchana Mala who was 
examined as R.W.1 has deposed that while the 
deceased was in the society (appellant), her 
husband came and asked her to accompany 
him, that the deceased beat her husband and 
that the latter has stabbed her. It was also her 
evidence the husband and wife used to quarrel 
often and the society has warned them not to 
enter into the society like this”. 
The abovesaid observation of the authority below 
has not been in any way assailed by the learned 
counsel for the respondents. 
8. Now, coming to the legal position as such, we 
may first ofall point out Sec.3(1) of the Act, which 
says, “if personal injury is caused to aworkman by 
accident arising out of arid in the course of his 
employment, his employer shall be liable to pay 
compensation in accordance with the provisions 
of this chapter. So, it has only to be seen whether 
in the present case, the death of the victim was 
caused by accident arising out of and in the course 
of her employment”. In Bhagubhai v. General 
Manager, Central Railway, A.I.R. 1955 Bom. 105, a 
Division Bench of the Bombay High Court, com- 
prising of Chagla, C.J., and Dixit, J. held thus: 
“Now, there can be no doubt that before an 
applicant under the Workmen’s Compensa- 


tion Act can succeed he must discharge the 
burden of proving (1) that there was an acci- 
dent, (2) that the accident arose in the course 
of the employment and (3) that the accident 
arose out of the employemnt”. 
Further, in the said decision, after observing that 
the first two of the abovesaid three requirements 
were Satisfied in the said case, the court dealt with 
the third requirement as follows: 
“The question is whether the applicant has 
discharged the burden with regard to the third 
ingredient and also what is the burden that the 
law places upon him with regard to that ingre- 
dient. In our opinion, once the applicant has 
established that the deceased was at a particu- 
lar place and he was there because he had to be 
there by reason of his employment, and he 
further establishes that because he was there he 
met with an accident, he has discharged the 
burden which the law places upon him. The 
law does not place an additional burden upon 
the applicant to prove that the peril which the 
employee faced and the accident which arose 
because of that peril which was not personal to 
him, but was shared by all the employees or the 
members of the public. Once the peril is estab- 
lished, it is for the employer then to establish 
either that the peril was brought about by the 
employee himself, that he added or extended the 
peril, or that the peril was not a general peril but 
a peril personal to the employee. It is because of 
this that the authorities have made it clear that 
the casual connection between the accident 
and the employment which the applicant has 
to establish is nota remoteor ultimate connec- 
tion, but a connection which is only proximate”. 
[Italics supplied] 
In that Bombay case, the decesaed was employed 
in the Central Railway ata station and he lived in 
the railway quarters adjoining the railway station. 
It was found as a fact that the only access for the 
deceased from his quarters to the railway station 
was through the compound of the railway quar- 
ters. One night the deceased left his. quarters a few 
minutes before midnight in order to join duty and 
immediately thereafter he was stabbed by some 
unknown person. In this connection, the Bench 
also observed thus: 
“In our opinion there is notan iota of evidence 
in this case that the employee was done to 
death because some one was interested in 
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murdering him. Nor is there any evidence that 
the employee was bound to be murdered, 
whether he was on the spot in the course of his 
employment or anywhere else”. 
In the above context, the Bombay High Court held 
that the ingredients of the abovesaid Sec.3(1) 
were Satisfied and pranted compensation. 
9. The abovesaid Bombay decision also relied on 
the following observations in the leading English 
case in Thompor Simpson v. Sinclair, 1917 A.C. 
127: 
“In short, my view of the statute is that the 
expression “arising out of the employment” is 
not confined to the mere “nature of the em- 
ployment”. The expression, in my opinion, 
applies to the employment as such to its na- 
ture, its conditions, its obligations, and its 
incidents. If by reason of any of these the 
workman is brought within the zone of special 
danger and so injured or killed, it appears to 
me that the broad words of the statute “arising 
outoftheemployment” apply. Ifthe peril which 
he encountered was not an added peril produced 
by the workmen himself, as in the case of Pluab 
v. Colidan Flour Mills Co., 1914.A.C. 62(B) and 
Barnes v. Sunnery Colliery Co., 1912 A.C. 44, in 
this House, then a case for compensation under 
the statute appears to arise”. [Italics supplied] 
10. Earlier, a Division Bench of this Court in 
Ramabrahmam v. Traffic Manager, Visakhapatnam 
Port, ALR. 1943 Mad. 353. also laid down the 
principle almost in the same line. There, a con- 
tract or of the port authorities employed the 
workmen for loading manganese ore into ships at 
adump within the harbour premises. After having 
worked for over five hours, they left the harbour 
premises in order to drink some coffee. The workemn 
having partaken of the coffee returned to the 
harbour premises to resume their work. They took 
a short cut which necessitated their crossing cer- 
tain railway lines. While they were crossing these 
lines a railway engine ran into them and both were 
killed. There was a notice prohibiting persons 
from crossing the railway lines but it was usual for 
workmen. in the harbour premises to cross the 
lines in spite of the prohibition. In the circum- 
stances this Court held that the accident which 
befell the workmen arose “out ofand in the course 
of their employment”. The Division Bench therein 
observed after relying on another English deci- 
sion of Lord Macmillan in Mcicullwm v. 
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Horthurbhian Shipping Company Limited, (1932)147 
L.T. 136, thus: 
“Thus at least, however, could be said, that the 
accident in order to give rise to a claim for 
compensation must have some relation to the 
workmen’s employment and must be due to a 
risk incidental to the employment as distin- 
guished from a risk to which all members of the 
public were alike exposed. In leaving their work 
to take refreshment at 7.30 p.m. these work- 
men did what they were entitled to do. In fact 
it would manifestly be impossible for them to 
do this heavy work from 2 p.m. to 10 p.m. 
without some break. They left the harbour 
premises and returned and having entered the 
piene they sought the nearest way to the 
Sys where the manganese ore was being loaded. 
crossing the railway lines they were follow- 
ingthe usual practice of the workmen engaged 
in the harbour, the prohibition was not an 
effective prohibition. The responsible officials 
of the harbour in fact connived at it being 
disregarded. In other words, the notice might 
never have been there. Having entered the 
harbour premises and having met with an acci- 
dent in the circumstances which we have re- 
lated we consider their dependents are en- 
titled to compensation. The risk which they 
ran was incidental to their employment and 
arose out of it”. /Italics supplied] 
Thus two principles emerge: (1) The peril should 
not be personal to the concerned employee, (2) It 
must have some relation to the employment. 
Applying those principles to the present facts, we 
have necessarily to come to the conclusion that 
theclaimants herein are not entitled to compensa- 
tion since the death of the victim in the present 
case cannot be said have been caused “by accident 
arising out of and in the course of her employ- 
ment”. 
11. As already pointed out, it is in evidence that 
when the husband entered into the premises of the 
appellant-society, where his wife, the victim, was 
working and asked her to accompany him, the 
victim beat him and the husband then stabbed her. 
It is also in evidence, as already pointed out, that 
the husband and wife used to quarrel often. In the 
above circumstances, it is clear that not only the 
death was due to quarrels between the victim and 
her husband and the husband’s animosity against 
the wife, but the victim-wife initially beat her 
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husband and thereby provoked her husband to 
stab her. In the above circumstances, it is not 
difficult to hold that the appellant-employer has 
established that the “peril was brought about by 
the employee himself (herself) that he (she) added 
or extended the peril or that the peril was not a 
general peril, but a peril personal to the em- 
ployee” as observed in the above referred to Bombay 
decision. That apart, it cannot be said in the pres- 
ent case that the claimants themselves have dis- 
charged their initial burden by establishing that 
because the deceased was ‘at the work spot in 
question. She met with the above referred to stab- 
bing by her husband and the resultant death. This 
initial burden of the claimants was also pointed 
out in the above referred to Bombay decision, as 
indicated above. Further, in the light of the abovesaid 
Madras Bench decision also, it cannot be said that 
on the facts of the present case, the occurrence in 
question “has some relation to the workmen’s 
employment” and was “due to a risk incidental to 
that employment as distinguished from a risk to 
which all members of public were alike exposed”. 
The event would not have taken place if there was 
some other employee in the place of the deceased. 
12. Hence, we told that the ingredients of Sec.3(1) 
of the Act are not satisfied in the present case. 
Likewise, the other decision cited before us, viz., 
P.W.D., Bhopal v. Kausa, A.LR. 1966 M.P. 297: 
(1966-67) 31 F.J.R. 21, also turned on its facts. In 
the said decision P.W.D. Gangjamadar who along 
with other workmen were carrying on repair work 
inaroad, started from his place ofwork for collect- 
ing the salaries of the workmen from the officeand 
was then murdered by an unknown person on the 
way. In that context, the Madhya Pradesh High 
Court held that his death arose out of his employ- 
ment. One finding in the said case was that the 
death would not have happened but for the fact 
that he had left, for proceeding to office, for col- 
lecting salaries. No such situation has been estab- 
lished in the present case. 

13. In contract, in the other decision cited before 
us, viz., Parwatibhai v. Rajkumar Mills, ALR. 1959 
M.P. 281, compensation claim was rejected on the 
ground that the death of thevictims not caused by 
an accident arising out of his employment. There, 
all that was known was that the deceased workmen 
died of heart failure during his employment and 
that he was suffering from heart disease but there 
was no evidence to show that he got heart disease 
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as a result of the work he was engaged in. In that 
context only, the court held that his death was not 
caused by an accident arising out of his employ- 
ment. The following observations in the said deci- 
sion is relevant: 
“Thus if a particular accident would not have 
happened to a workmen had he not been 
employed to work in the particular place and 
condition, then it would be an accident arising 
out of the employment”. 
But, in the present case, from what has been 
elicited in evidence, as pointed out earlier, it can- 
not be concluded that the death of the victim in 
question would not have happened to her, had she 
not been employed in the particular place and 
condition, in. which she was working. 
14, One other Bombay decision, which was cited 
before us, considered many of the above referred 
to earlier decisions including Ramabrahmam vy. 
Traffic Manager, Visakhapatnam Port, A.LR. 1943 
Mad. 353 in Salanabegum v. Maharashtra State 
Co-operative Land Development Bank, 1989.A.C.J. 
1104. There, a jeep driver was employed with a 
bank. He took the officers of the bank to a village 
in connection with recovery proceedings. After 
parking the jeep in the rest house, he had gone to 
the market, where he was assaulted by some per- 
sons in the crowd and he died and compensation 
was Claimed in lieu of his death under the abovesaid 
Act. In that context, the learned Judge observed as 
follows: 
“The only question that calls for consideration 
is whether it can be said that the accident arose 
out of the employment or whether there was 
any connection, casual or otherwise, between 
the death and the employment of the work- 
men. In this respect, the appellants” conten- 
tion was that there was incidental connection 
by the very fact that the deceased Sk. Abdullah 
was on duty of the bank and but for his perform- 
ing the duty of taking the bank officers in the jeep 
to Benapur on that day, the accident could not 
have taken place. In other words, had he not 
been on duty of the bank on that day and had he 
not taken the jeep any where, he would not 
have met with any accident, much less a fatal 
one like his death. This contention has much 
force”. {Italics supplied] 
In view of this reasoning, the Bombay High Court, 
in the abovesaid case, upheld the claim for com- 
pensation. But the facts in the present case are 
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different and the same- reasoning cannot be 
applied in the present case. 
15. Another decision cited before us was United 
India Insurance Company Limited v. Hirabai, 1987 
A.C.J. 949. It is also distinguishable. It cannotalso 
be applied to the present case, as the facts therein 
are distinguishable. There, no doubt, the driver of 
a bus was stabbed to death while on duty and 
compensation awarded to him was confirmed by 
the Madhya Pradesh High Court. The reasoning 
of the said court for holding that the abovesaid 
stabbing arose out of the abovesaid driver’s em- 
ployment, can be gathered from the following 
observation in the said decisions: 
“From the evidence and the findings recorded 
by the learned commissioner it is clear that the 
deceased Omprakash Singh was required to 
take the bus to the railway station at a particu- 
lar time. This was a circumstance attending his 
employment because at that time and place 
Omprakash Singh had to take the bus at rail- 
way station where he was stabbed by one 
Munnalal in consequence of which he died. 
The deceased had to take the bus to the railway 
station as part of his duty where he was givena 
fatal blow. The incident of inflicting knife in- 
jury at the time and place when the deceased 
was on duty was a proximate cause. The injury 
had resulted to the deceased from the risk 
incidental to the duties of his service and un- 
less he was engaged in the duty owing to his 
master, in all probability the workmen that is 
the deceased Omprakash Singh would not have 
otherwise suffered the injury. In these circum- 
stances, it can well besaid that a casual connec- 
tion was established between the accident and 
the employment and the accident had occurred 
onaccount of the risk which was an incident of 
the employment. There is neither any pleading 
nor any suggestion that the deceased by his 
own act added to the said incident or the same 
was brought about by himself.” 
It is evident that the said reasoning will not be 
applicable at all to the present facts. Further, we 
may also point out that in the present case, unlike 
in the abovesaid Madhya Pradesh decision, there 
is evidence to show that the deceased, by her own 
act, added to the said incident or the same was 
brought by herself. 
16. The said Madhya Pradesh decision has also 
relied on the following observation of the 
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Supreme Court in Mackinon Mackenzine and Com- 
pany Limited v. Ibrahim Mohammod Issak, 1969 
ACJ. 422 (S.C.): 
“The words “arising out of employment” are 
understood to mean that “during the course of 
the employment. Injury has resulted from some 
risk incidental to the duties of the service, 
which unless engaged in the duty owing to the 
master, it is reasonable to believe the workmen 
would not otherwise have suffered”....” 
In the present case, from what has been stated 
above, it is clear to us that the abovesaid test laid 
down by the Supreme Court has not been satisfied. 
17. We mayalso point out that the definition of the 
term “accident” as explained by the Supreme Court 
in Union of India v. Sunil Kumar Ghosh, A.I.R. 
1984 S.C. 1737: (1984)4 S.C.C. 246. In the said 
decision, the relevant observation of the Supreme 
court is as follows: 
“An accident is an occurrence or an event 
which is unforeseen and startless one when it 
takes place but does not startle one when it 
does not take place. It is the happening of the 
unexpected, not the happening of the expected, 
which is called an accident......... But the hap- 
pening of something which is not inherent in 
the normal course of events, and which is not 
ordinarily expected to happen or occur, is called 
a mishap or an accident”. 
Now in the present case, as already pointed out, 
according to R.W.1’s evidence, the deceased beat 
her husband and the latter stabbed her and that 
the husband and wife used to quarrel often. In 
sucha situation, the death that has taken place due 
to stabbing by the husband, cannot be called the 
“happening of the unexpected”, or “the happen- 
ing of something which is not inherent in the 
normal course of events and which is not ordinar- 
ily expected to happen or occur”. When the hus- 
band and wife quarrel often and when the wife 
beat the husband, it cannot be said that the stab- 
bing of the wife by the husband is something 
unexpected or not inherent in the normal course 
of events. Therefore, the present case will not 
come under the term ‘accident”, spoken to in 
Sec.3(1) of the Act. Therefore, the impugned order 
of the Deputy Commissioner has neccessarily to 
be set aside. 
18. There is also one other reason for dismissing 
the abovesaid claim petition and allowing this 
appeal. This refers to the above referred to second 
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submission of the learned counsel for the appellant, 
viz., that the claimants herein were not depen- 
dants of the victim as per Sec.2(1)(d) of the Act. 
Admittedly the claimants are parents of the vic- 
tim, who is a married daughter of them. 
Sec.2(1)(d)(iii) of the Act inter alia defines 
“dependent” as follows: 

“dependent” means any of the following rela- 

tives of a deceased workmen, namely: 

(iii) if wholly or in part dependant on the 

earnings of the workmen at the time of his 

death. 

(a) .. 

(b) a parent other than a widowed mother.” 
As laid down by a Full Bench of this Court in 
D.M. Habibullah v. Periaswami, A.I.R. 1977 Mad. 
330: 51 FJ.R. 124: 35 Fac.L.R. 167: 1977 Lab.I.C. 
1676: 1977A.C.J. 517 (F.B.), only a dependant can 
claim compensation under the Act, in the light of 
what is contained in Secs.2(1)(n) and 8(4) of the 
Act. The Full Bench also points out, in the light of 
Sec.2(1) (d) of the Act, that a distinction has been 
made as to the categories of relations whose de- 
pendence is presumed by law, vis-a-vis the de- 
ceased workmen while in the case of categories of 
other relations, the dependency partially or wholly, 
coupled with the relationship has to be estab- 
lished by the claimants. Thus, for example, in the 
case of relations mentioned in sub-clause (iii) of 
Sec.2(d) to which alone, the present case is con- 
cerned,.the burden is on the claimants, viz., the 
parents of the deceased workman in the present 
case, to prove that they are either wholly or par- 
tially dependants on the eamings of the said workman 
at the time of her death. It goes without saying that 
before proving so, there must be necessary plead- 
ing in that regard. But, in the present case, there is 
no such pleading. Nor any such proof has been 
demonstrated before us by learned counsel for the 
respondents. Regarding plea, the only relevant 
allegation in paragraph 5 of the claim petition 
is”.the applicants are the mother and father of the 
deceased”. In StJoseph’s A. and M. Works v. Soo- 
sai, (1952)2 M.L.J. 436: A.I.R. 1953 Mad. 206: 65 
L.W. 897, also, this Court held that this depend- 
ency question is a question of fact. So it follows 
that it has to be specifically pleaded and proved. In 
(1952)2 M.L.J. 436: A.LR. 1953 Mad. 206, the 
earnings of the deceased workman, far from being 
an asset of the family, were not sufficient to main- 
tain him and the father, the claimant for compen- 


sation, had to spend considerable portions of his 
earnings on the maintenance of his deceased son. 
The father was not dependant wholly or partially 
on the earnings of the deceased workman. So it 
was held that father was not dependant within the 
meaning of the definition in Sec.2(2) (d) of the 
Act. In the present case, the respondents, counsel 
no doubt contends that the appellant did not 
plead that the claimants were not dependants, but 
this argument has no merit. It is the duty of the 
claimants to plead that they were dependants. 
When they have not chosen to pleadso, it is not for 
the appellant to plead that they were not depen- 
dants. 

19. In the result, the impugned order is set aside, 
W.C.No.72 of 1992 is dismissed and the civil mis- 
cellaneous appeal is allowed. However, in the 
circumstances of the case, there will be no order as 
to costs. 


BS. ---- Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 


App.No.159 of 1982 12th January, 1994, 
S.Ramamoorthy .. Appellant 
V. 


The Commissioner, Hindu Religious and Chari- 
table Endowments Administrative Department 
and others ... Respondents. 


(A) Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), Sec.6(20) - Temple 
- Place to be called ‘Temple’ - Requirements. 

As per the definition of temple in Sec.6(20) of the 
Tamil Nadu Hindu Religious and Charitable 
Endowments Act, two requirements have to be 
satisfied if a place could be called a temple: (1) it 
must bea place of public religious worship and (2) 
it is dedicated to or for the benefit of the Hindu 
Community or any section thereof as a place of 
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public religious worship or it is used as of right by 
the Hindu Community or any section thereof as a 
place of public religious worship. [Para. 5] 
(B) Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXI of 1959), Sec.64(1) - Trust 
- Ingredients of ‘temple’ not established - No proof 
that it is a specific endowment attached to a temple 
- Authorities under Act, has no jurisdiction to frame 
scheme for the trust. 

In the present case, there is absolutely no plea 
even, regarding first of the abovesaid two ingredi- 
ents namely that the place in question in the 
present case is a place of public religious worship. 
Even para.4 of the written statement of the first 
respondent says that the intention of the founder 
of the trust is only to perform religious charities. 
Even with reference to poojas, itsays that itshould 
be done in the house mentioned therein. Nowhere 
in the written statement it is stated that the said 
house is used as a place of public religious worship 
nor anywhere in the written statement it is stated 
that the place is dedicated to as for the benefit of 
or used as of right by the Hindu Community or any 
section thereof. Thus, there is not only no plea to 


satisfy Sec.6(20), but there is also no proof to that. 


effect. Therefore based on the recitals in Ex.A-8 
(trust deed) by no stretch of imagination, it could 
be said that there isa temple in the present case. If 
that is so, the explanation to Sec.64(1) is not 
satisfied. Even assuming that the present case 
would fall under the definition of the term ‘spe- 
cific endowment’, it could certainly be concluded 
that the place is not a specific endowment at- 
tached toa ‘temple’. Therefore it must be held that 
the authorities under the Act have no jurisdiction 
to frame a scheme for the suit trust under Sec.64(1) 
of the Act. [Para. 6] 
Appeal against the decree of the First Additional 
Subordinate Judge, Tiruchirapalli in Original Suit 
No.22 of 1980, dated 17.8.1981. 

The Court delivered the following 
JUDGMENT: The plaintiff in O.S.No.22 of 1980 
on the file of Sub Court, Trichy, has preferred this 
appeal against the dismissal of his said suit filed 
under Sec.70 of the Tamil Nadu Hindu Religious 
and Charitable Endowments Act, 1959. Thesuit is 
for setting aside the order of the first defendant/ 
first respondent Commissioner under the said Act 
directing framing of a scheme for the suit trust 
which was constituted under Ex.A-8, dated 
28.9.1914. Originally Defendants 2 to 6, who are 
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respondents 2 to 6 in this appeal filed O.A.No.3 of 
1966 before the Deputy Commissioner under the 
abovesaid Act praying for framing ofa scheme for 
the said Trust under Sec.64(1) of the said Act. The 
Deputy Commissioner has dismissed the said 
application inter alia holding that he has no juris- 
diction to frame a scheme for the said Trust under 
Sec.64(1) of thesaid Act. However, thesaid defen- 
dants 2 to 6 preferred an appeal A.P.No.49 of 1968 
to the first defendant/Commissioner and since he 
has allowed the appeal and has directed framing of 
the scheme, the abovesaid statutory suit was filed 
by the plaintiff and the said suit having been 
dismissed, the plaintiff has preferred this appeal. 
2. The argument advanced by the learned counsel 
for appellant is as follows: 
Under the abovesaid Sec.64(1) of the Act, the 
Deputy Commissioner could frame a scheme only 
with reference to an “Institution” spoken to therein. 
The explanation to Sec.64(1) gives a special defi- 
nition of the term “Institution” as follows: ~ 
“For the purposes of this section, “institution” 
Means a temple or a specific endowment at- 
tached to a temple.” [Italics supplied] 
The term “temple” is defined under Sec.6(20) of 
the Act. According to the said counsel, the suit 
Trust will not fall under the said definition of the 
term “Temple”. Further term ‘specific endow- 
ment’ has been defined under Sec.6(19) of the Act. 
It runs as follows: 
“Specific endowment” means any property or 
money endowed for the performace of any 
specific service or charity in a math or temple, 
or for the performance of any other religious 
charity, but does not include an inam of the 
nature described in Explanation (1) to clause 
(17 
rhe it is found that there are two kinds of 
specific endowments. One is, any property or - 
money endowed for the performance of any 
specific service or charity in a math or temple 
and the other is any property or money en- 
dowed for the performance of any other reli- 
gious charity. According to the counsel thesuit 
trust would not come under the first kind of 
specific endowment since no property has been 
endowed for the performance of any specific 
service or charity in a math or temple, as per 
Ex.A-8 Trust deed. But the counsel submits 
that even ifthe suit trust would come under the 
Act consequent to the property having been 
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endowed for religious charity, yet, it will not 
become” a specific endowment attached to a 
temple”, spoken to in the abovesaid explana- 
tion to Sec.64(1) of the Act. 
3. Learned counsel also points out the relevant 
portions in Ex.A-8/Trust deed to show the nature 
of the trust. The relevant recitals in Ex.A-8 are as 
follows: 


“opisir Apupi, wernpytsdwmis 
gargs s Lamm FH.SHAaG rYA mousy, 
Qayn cretrecrGleussp 6d: - 


Agule sam 1. Gi, Agd gas iCar 
Od Ard) orgii gargad Aari, ueh 
psnG) Apmocmriaenas, eRETUUEHeT Cleww 
ab, Foe Claiiwaso Cousirigu SN, 
Gopug Awis gydioret, or. AriussmÀ sqiwit 
AUOBUPT Udlsg) urug igph Curs 
urd Copuy dager iwanismer eRSTU 
Lene alConswerefule yis Cured Nemo 
HHTECHECS ur Mags ALA apd arene 
QCadlous Cancin® Gopu dablau 
flames Qegisdls Careior@d, Copulg SL 
KOSH UYA sHusHss mod yA eww 
Cousterig.w AUCLTEMErUsLd, Agul asih. leo rt 
aih gyuCurmgéealCumg Qari Goustotig.w 
WITS RSaMeruyL ClaviigiClarscorH cug Caister, 
wg.” 


‘ .Gopulg purges sLLma CIU: aa: 
FTFUZOM EL FHS Qari® cupCoucisrig wgy 
Lom, updadGure geunaA Hood, 1. Pir Dy 
Wi euu piduri ye Quis Toar 
bagud BL Sg slpgy.”” 


/ 
/ 


4. On the other hand, Learned counsel for the first 
respondent makes one following submissions: The 
abovesaid recitals in Ex.A-8 would show that the 
definition of the term “Institution” found in the 
abovesaid explanation is satisfied. In other words, 
he says that it could be inferred from Ex.A-8 that 
there is a “Temple” as defined under Sec.6(20) of 
the Act. According to him, in view of the abovesaid 
recital that poojas have to be performed on the 
Dhuvadasi day for Sri Venkataramanan and Nachiar 
in the house the definition of the term “Temple” 
under Sec.6(20) is satisfied. 


5. I am unable to agree with this submission of 
learned counsel for first respondent. Simply be- 
cause in Ex.A-8 itis mentioned that the abovesaid 
poojas have to be performed for the abovesaid 
idols. It cannot be necessarily said that there is a 
“temple” within the meaning of the said term 
under Sec.6(20) of the Act. Sec.6(20) runs as 
follows: 
“temple” means a place by whatever designa- 
tion known used as a place of public religious 
worship, and dedicated to, or for the benefit of, 
or usedas of right by, the Hindu Community or 
any Section thereof, as a place of public reli- 
gious worship”. 
So as per this definition two requirements have to 
besatisfied ifa place could be called a “temple” (1) 
It must be a place of public religious worship and 
(2) itis dedicated to or for the benefit of the Hindu 
community or any section thereof as a place of 
public religious worship, or it is used as of right by, 
the Hindu community or any section thereof, as a 
place of public religious worship. 
6. But in the present case, there is absolutely no 
plea even, regarding first of the abovesaid two 
ingredients namely that the place in question in 
the present case is a place of public religious 
worship. No doubt learned counsel for the first 
respondent drew my attention in this regard to 
paragraph 4 of the written statement of the first 
respondent. Paragraph 4 runs as follows: 
“4, The intention of the creator of the trust is 
only to perform religious charities. The nature 
and mode of trust clearly indicate that the trust 
is only a religious trust. It is also specifically 
stated in the deed that poojas should be per- 
formed regularly and that too in the suit property 
ie. a house in Chinnakkadai Street, Tiruchy”. 
So even the said para.4 says that the intention of 
the founder of the trust is only to perform reli- 
gious charities. Even with reference to poojas, it 
Says that itshould be done in the house mentioned 
therein. Nowhere in the written statement it is 
Stated that the said house is used as a place of 
public religious worship, nor anywhere in the 
written statement it is stated that the place is 
dedicated to, or, for the benefit of, or used as of 
right by, the Hindu Community or any section 
thereof, as a place of public religious worship. 
Thus, there is not also no proof to that effect. 
Therefore, based on the recitals in Ex.A-8, by no 
stretch of imagination it could be said that there is 
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a ‘temple’ in the present case. If that is so, the 
explanation to Sec.64(1) is not satisfied. Even 
assuming that the present case would fall under 
the definition of the term ‘specific endowment’, it 
could certainly be concluded that the place is not 
a specific endowment attached to a “temple”. 

7. Therefore, I agree with the abovesaid argument 
of the learned counsel for appellant and hold that 
the Authorities under the abovesaid Act have no 
jurisdiction to frame a scheme for the suit trust 
under Sec.64(1) of the abovesaid Act. Accord- 
ingly, the dismissal of thesuit by the court below is 
certainly arroneous, and th eorder of the Commis- 
sioner in A.P.No.49 of 1968, dated 26.12.1970 
(Ex.B-2) is hereby set aside. In the result, the 
dismissal of the suit is set aside and the suit is 
decreed as prayed for and the appeal is allowed. 
However, there is no order as to costs. 


BS. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 

C.R.P.No.2248 of 1988 22nd April, 1994. 
A.K.Kothandarama Rao ...Petitioner 
Venkatachala Udayar ... Respondent. 


Tamil Nadu Cultivating Tenants Protection Act 
(XXV of 1955), Sec.3(4)(b), Proviso inserted by Act 
(XXI of 1972) - If offends Art.14 of the Constitution 
of India - If discriminatory between tenants who are 
in arrears for long period and those in arrears for 
Short period. 

In the instant case, to make it clear that for the 
purpose of Sec.3(4)(b) of the Tamil Nadu Culti- 
vating Tenants Protection Act, one should not 
take into account the arrears which fell due be- 
yond the period of three years, this proviso has 
been inserted. When in a civil suit, a landlord 
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cannot realise the rent for a period beyond three 
years because of the operation of the provisions of 
the new Limitation Act, he cannot achieve that 
purpose in a petition for eviction. So, this proviso 
cannot be construed as offending Art.14 of the 
Constitution of India. Learned counsel would submit 
that there is discrimination between tenants who 
are in arrears for long period and those in arrears 
for short period. No such discrimination can be 
read into that proviso. In fact, the proviso would 
bring it in tune with a civil claim for arrears ofrent 
inasmuch as a period of three years is prescribed 
for a civil claim and this proviso limits the period 
of arrears of rent to three years. [Para. 8] 
Cases referred to: 

Palaniswamy v. Kandappa Goundar, A.I.R. 1968 
Mad. 96. [Para. 5] 

S.Sundaram v. V.R.Pattabhiraman, A.LR. 1985 S.C. 
582. [Para. 6] 

Palani Gounder v. S.P.Thangavel Nadar, (1988)1 
L.W. 499. [Para. 6] 

Vasudeva Udpa v. Krishna Udpa, I.L.R. 44 Mad. 
629 at 631: A.ILR. 1921 Mad. 418. [Para. 8] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the Special Deputy Collector (Revenue Court), 
Coimbatore, dated 16.5.1988 and „made in 
O.P.No.294 of 1987, Coimbatore. 

Hajee P.K Jamal Mohamed, for Petitioner. 
S.Ashok Kumar, for Respondent. 

The Court made the following 

ORDER: This civil revision petition is directed 
against the order passed in O.P.No.294 of 1987 on 
the file of the Special Deputy Collector (Revenue 
Court), Coimbatore. Short facts are: The revision 
petitioner had filed a petition under Sub-sec.(a) of 
Sec.3 of the Madras Cultivating Tenants Protec- 
tion Act against the respondent praying for evic- 
tion on the ground of wilful default in payment of 
rent for the period from faslis 1383 to 1397 which 
is valued at Rs.70,125. That was resisted by the 
respondent on the ground that for the three faslis 
immediately preceding the petition, the value of 
the arrears of rent payable was Rs.9,450 that dur- 
ing this period Rs.4,725 was paid and balance was 
only Rs.4,725 and that he is prepared to pay what- 
ever be the value of the arrears of rent payable by 
the respondent. After enquiry, the Special Deputy 
Collector had found that the respondent is liable 
to pay Rs.9,200 towards the value of arrears of 
lease, paddy for three years preceding the petition 
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and that during the pendency of the petition, the 
respondent had paid a total sum of Rs.20,475 and 
hence, there was no arrears of rent as on the date 
of passing of the order and dismissed the petition. 
Aggrieved by the said order, the petitioner in the 
court below has come forward with this revision. 
2. Mr.Hajee P.K.Jamal Mohamed, learned coun- 
sel appearing for the petitioner, would submit that 
there was arrears of lease of paddy for a period of 
15 years, that atleast the tenant should be directed 
to pay the arrears of rent after 1976. He would 
further submit that though the rent for the period 
prior to three years has become barred by time 
under the new Limitation Act, yet for the purpose 
of arriving at the arrears of rent and for the pur- 
pose of passing order of eviction, the entire period 
ofarrears should be taken into account. He would 
finally submit that at any rate, the proviso to 
Sec.3(4)(b) of the Act is vitiated and ultra vires of 
the Constitution, since it hits Art.14 of the Consti- 
tution of India. 

3. I have heard Mr.S.Ashok Kumar, learned coun- 
sel appearing for the respondent on the above 
aspects. 

4. [ have carefully considered the submissions 
made by the learned counsels. In the impugned 
order, the Special Deputy Collector had found the 
arrears for the three years preceding the petition 
and had arrived at the value of the same and had 
further found that during the pendency of the 
petition, some amounts were paid by the respon- 
dent and that was more than the value of the 
arrears due, The Special Deputy Collector has 
also found that the petitioner is entitled to claim 
only the value of the arrears for the three years, 
immediately preceding the petition. I shall straight- 
way refer to the proviso to Sec.3(b) of the Act and 
it reads as follows: 


Provided that the Revenue Divisional Officer 
shall not direct the cultivating tenant to de- 
positsuch arrears of rent, as have become time 
barred under any law of limitation for the time 
being in force”. 
The above proviso was inserted by Tamil Nadu 
Act21 of 1972. When this proviso is in statute, the 
Special Deputy Collector is perfectly in order in 
stating that the landlord/petitioner cannot claim 
the value of arrears of rent for the period prior to 
three years, preceding the petition. 


5. In Palaniswamy v. Kandappa Goundar, A.I.R. 
1968 Mad. 96, a Division Bench of this Court has 
held that if there are arrears ofrent for the period, 
prior to three years of the filing of the petition, if 
found due, the Special Deputy Collector has to 
direct the tenant to deposit the arrears of rent for 
the entire period. Learned Judges have observed 
as follows: 
“The civil revision petition raises an impor- 
tant question, whether a revenue court has 
jurisdiction in an application for eviction by a 
landlord to direct a cultivating tenant under 
Sec.3(4)(b) of the Madras Cultivating Tenants 
Protection Act, 1955, to deposit the entire 
arrears of rent, irrespective of the fact that part 
of it may be time-barred and cannot be recov- 
ered ina suit for arrears of rent in acivilcourt”. 
In paragraph 10, the learned Judges have held as 
follows: 
“In the result, we are of the opinion that the 
Revenue Court has jurisdiction to direct the 
cultivating tenant to pay the entire arrears of 
rent in order to avoid being evicted from his 
holding. But, as already pointed out, Clause 
(b) of Sub-sec.(4) of Sec.3 of the Act enables 
the Revenue Divisional Officer, in the exercise 
of his judicial discretion to allow a cultivating 
tenant such time as he considers just and rea- 
sonable, having regard to the relative circum- 
stances of the landlord and the cultivating 
tenant for depositing the arrears of rent, pay- 
able under the Act inclusive of such costs as he 
may direct, and if the cultivating tenant depos- 
its the same as directed, he shall be deemed to 
have paid the rent under Sub-sec.(3)(b) of 
Sec.3 of the Act. The exercise of judicial discre- 
tion is only as regards allowing the cultivating 
tenant reasonable time to make the cultivating 
tenant reasonable time to make the deposit of 
arrears of rent and notas regards the extent or 
quantum of arrears.” 
In Vasudeva Udpa v. Krishna Udpa, I.L.R. 44 
Mad. 629 at 631: A.LR. 1921 Mad, 418, it is 
pointed out that the “tenant should not be 
given relief against forfeiture until the full 
arrears are paid, the full arrears being probably 
limited to 12 years but having regard to the 
provisions of the Act, arrears of rent as subse- 
quent to 31st March, 1954, alone could be 
directed to be deposited. It is true that a direc- 
tion by the Revenue Court to a cultivating 
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tenant to pay arrears of rent for a number of 
years beyond the period of limitation would 
impose a heavy burden on him. But the answer 
to this contention is that such a tenant who has 
defaulted to pay rent for a long period is not 
really entitled to ask the Revenue Court to 
exercise its discretion of not evicting him from 
his holding at the instance of the landlord. If 
inspite of it the Revenue Court thinks it fit to 
exercise its discretion even in the case of such 
a tenant, it is but reasonable that he should be 
asked to pay the entire arrears of rent which he 
would have pay to avoid eviction on the ground 
of non-payment of rent.” 
Only subsequent to these rulings, Tamil Nadu Act 
21 of 1972 was passed and the aforesaid proviso 
was inserted to Sec.3(4)(b) of the Act. 
6. In Palani Gounder v. S.P. Thangavel Nadar, (1988)1 
L.W. 499, K.M.Natarajan, J., has considered the 
effect of the proviso inserted to Sec.3(4)(b) of the 
Act and had held that the Revenue Court is not 
empowered to direct the tenant to deposit the 
time barred arrears of rent. The Division Bench 
ruling of this Court supra was rendered prior to 
the passing of the Tamil Nadu Act 21 of 1972. The 
ruling of K.M.Natarajan, J. was rendered, after the 
proviso was inserted in the Act and it holds the 
field. 
7. Mr.Hajee P.K. Jamal Mohamed, would rely upon 
S.Sundaram v. V.R.Pattabhiraman, ALR. 1985 S.C. 
582. In it, the Apex Court while interpreting a 
proviso to the main section has held as follows: 
“While interpreting a proviso care must be 
taken that it is used to remove special cases 
from the general enactment and provide for 
them separately. 
In short, generally speaking a proviso is in- 
tended to limit the enacted provision so as to 
exceptsomething which would have otherwise 
been within it or in some measure to modify 
the enacting clause. Sometimes a proviso may 
be embedded in the main provision and be- 
comes an integral part of it so as to amount to 
a substantive provision itself.” 
8. After considering various rulings of the Apex 
Court, four different purposes of a proviso has 
been set out by the Apex Court as follows: 
“We need not multiply authorities after au- 
thorities on this point because the legal posi- 
tion seems to be clearly and manifestly well 
established. To sum up, a proviso may serve 
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four different purposes: 
(1) qualifying or excepting certain provisions 
from the main enactment, 
(2) it may entirely change the very concept of 
the intendment of the enactment by insisting 
on certain mandatory conditions to be fulfilled 
in order to make the enactment workable; 
(3) it may be so embedded in the Act itself as to 
become an integral part of the enactment and 
thus acquire the tenor and colour of the sub- 
stantive enactment itself; and 
(4) it may be used merely to act as an optional 
addenda to the enactment with the sole object 
of explaining the real intendment of the statu- 
tory provision.” 
In the instant case, to make it clear that for the 
purpose of Sec.3(4)(b) of the Act, one should not 
take into account the arrears which fell due be- 
yond the period of three years, this proviso has 
been inserted. When in a civil suit, a landlord 
cannot realise the rent for a period beyond three 
years because of the operation of the provisions of 
the new Limitation Act, he cannot achieve that 
purpose in a petition for eviction. So, I am clear 
that this proviso cannot be construed as offending 
Art.14 of the Constitution of India. Learned coun- 
sel would submit that there is discrimination 
between tenants whoare inarrears for long period 
and those in arrears for short period. No such 
discrimination can be read into that proviso. In 
fact, the proviso would bring it in tune with a civil 
claim for arrears of rent inasmuch as a period of 
three years is prescribed for a civil claim and this 
proviso limits the period of arrears of rent to three 
years. Looking at from any angle, I do not find any 
unfair discrimination in the proviso. Learned 
counsel would rely upon Vasudeva Udpa v. Krishna 
Udpa, A.I.R. 1921 Mad. 418, in which Sec.114 of 
the Transfer of Property Act came up for consid- 
eration. It was held that relief against forfeiture 
can be granted only on the tenant paying the full 
arrears although as to a portion thereof, if the 
landlord brought a suit it might be barred by 
limitation. The provisions of the Cultivating Tenants 
Protection Act and the provisions of Transfer of 
Property Act operate in totally different and dis- 
tinct fields. So, this ruling cannot be applied to this 
case. 
9. Finally, Mr.Hajee P.K.Jamal Mohamed, would 
submit that the Special Deputy Collector has not 
considered the impact of Act 26 of 1983 whereun- 
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der petition for eviction on the ground of arrears 
ofrent was stayed during the period from 1.7.1982 
to 15.1.1984. To consider the submissions, certain 
dates need be stated. From the impugned order, it 
isseen that petition was taken on file on 20.6.1987. 
Act 26 of 1983 came into force on 1.7.1982 and 
remained in force upto 15.1.1984. As per Sec.3(1) 
of Act 26 of 1983, no application under the Ten- 
ants Protection Act shall be made by or at the 
instance of the landlord for eviction ofa cultivat- 
ing tenant, on the ground that the cultivating 
tenantisin arrears with respect to the rent payable 
to the landlord. In Explanation to Sec.3 ofthe Act, 
itis stated that for the purposcof this section, rent 
means rent accrued due for fasli year ending with 
30th June, 1983, for any previous fasli year. So, 
during the period from 1.7.1982 to 15.1.1984, evic- 
tion on the ground that there was arrears of rent 
for the period prior to 30.6.1983 cannot be filed. 
This petition was taken on file as late as 20.6.1987 
which is more than three years after the expiry of 
Act 26 of 1983. So, Act 26 of 1983 does not have 
any impact to the facts of this case. Hence, I am 
unable to accept either this submission made by 
Mr.Hajee P.K. Jamal Mohamed. 

10. In the result, the civil revision petition fails and 
shall stand dismissed. No costs. 


BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Appellate Jurisdiction] 


Present. KA.Swamı, C.J. and Somasundaran, J. 


W.A.No.820 of 1993 20th January, 1994. 
M.Poomalai „Appellant 
v 


The Special Tribunal for Co-operative Cases at 
Madras and others ... Respondents. 


Limitation Act (XXXVI of 1963), Secs 5 and 29 - 
Appeal against orders of Deputy Registrar of Co- 
operative Societies filed in time - Returned for recti- 


MLJ 10 


fication of defects - Represented after a delay of 818 
days - Appellant explaining delay as due to his 
obtaining ‘no due certificate’ - Delay, if can be 
condoned. 

The tribunal as well as the learned single Judge 
have not taken into consideration the fact that the 
appeal was filed in time. It related to a matter 
wherein surcharge order was passed against. the 
appellant directing him to pay a huge sum. No 
doubt, there was a delay in representation of the 
papers. It was explained by the appellant that no 
due certificate was required to be obtained from 
the Co-operative Department It was because of 
non-production of no due certificate, surcharge 
proceedings were taken out and an order was 
passed. Therefore, production of no due certifi- 
cate was vital to the appeal and that sucha certifi- 
cate was issued only on 8.8.1991. Even though the 
papers were returned much earlier for representa- 
tion, on removing the defects, the same could not 
be represented without the no due certificate 
inasmuch as without the no due certificate, he 
could not have put forth any sustainable conten- 
tion apainst the order of surcharge. That he ob- 
tained a no due certificate dated 8.8.1991 has been 
shown by producinga copy of thesame at page 1 of 
the typed set of records. The court'will not go into 
the question as to whether production of a no due 
certificate was necessary for the purpose of repre- 
sentation of the appeal papers. However, it is of 
the view that if the delay in representation of the 
appeal papers is not condoned, there will be a 
failure of justice inasmuch as there will be no 
determination of the substantive right of the 
appellant who claims that the order ofsurcharge is 
not sustainable even though the appeal is filed in 
time. The court is also of the view that the delay in 
representation has not caused any irreparable loss 
to the respondents nor has it altered the circum- 
stances. Therefore, taking into consideration the 
fact that the failure to condone the delay will 
result in miscarriage of justice and condoning of 
the delay would notalso either take away the right 
of the respondents or affect them in any manner as 
the appeal which is filed in time has to be decided 
on merits, the court is of the view that the delay has 
to be condoned. [Para. 6] 
Appeal under Clause 15 of the Letters Patent 
against the order of Bakthavatsalam, J., dated 
3.12.1992 and made in the exercise of the Special 
Original Jurisdiction of the High Court in 
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W.P.No.18397 of 1992 presented under Art.2260f 
the Constitution of India to issue a writ of certi- 
orarified mandamus calling for the records per- 
taining to the order of the Ist respondent Tribunal 
in I.A. (unnumbered) of 1992 in S.T.C.A. (un- 
numbered) of 1992 in S.R.No.566 of 1992 dated 
8th May, 1992 and set aside thesameand direct the 
first respondent to take up the appeal on file and 
pass orders on merits in connection with the sur- 
charge proceedings. 

C.Selvaraju, for Appellant. 

S.T.S.Moorthy, Government Advocate, for 
Respondent No.2. 
V.Dhanabaian, for Respondent No.3. 

The Judgment of the Court was delivered by 
K.A.Swami, C.J.: This appeal is preferred against 
the order dated 3rd December, 1992 passed by the 
learned single Judge in W.P.No.18397 of 1992. 
Learned single Judge has dismissed the writ peti- 
tion. Hence, the petitioner therein has.come up in 
appeal. 

2. In the writ petition, the petitioner sought for 
quashing the order dated 8.5.1992 passed by the 
court of Special Tribunal for Co-operative Cases, 
Madras, on the interlocutory application (unnum- 
bered) of 1992 filed in S.T.C.A. (unnumbered) of 
1992 registered as S.R.No.566 of 1992 on the file 
of the said Tribunal. 

3. The petitioner/appellant preferred an appeal 
against the order dated 31.8.1989 passed by the 
Deputy Registrar of Co-operative Societies, At- 
tur, in Na.Ka.23617/87 Tha.Va., directing the 
petitioner/appeliant to pay a sum of Rs.28,225.43 
by way of surcharge, under the provisions of Sec.71 
of the Tamil Nadu Co-operative Societies Act, 
1961, with interest at 15% from the date of the 
order. - 

4. That appeal was returned for rectification of 
defects. Thesame was not re-presented within the 
period allowed by law. There was a delay of 818 
days in re-presentation of the appeal papers. The 
tribunal rejected the application filed for condon- 
ing the delay in re-presentation of the appeal 
papers by the order dated 8th May, 1992. Learned 
single Judge has also agreed with the order of the 
tribunal, holding that the delay being large, it 
cannot be condoned, even if the matter is viewed 
very liberally. 

5. Learned counsel for respondents 2 and 3 in the 
appeal contend that there is virtually no explana- 
tion offered for the delay of 818 days in preferring 


[1994 


the appeal, therefore, the tribunal as well as the 
learned single Judge are justified in refusing to 
condone the delay. 

6. The tribunal as well as the learned single Judg 
have not taken into consideration the fact that th 
appeal was filed in time. It related to a matter 
wherein surcharge order was passed against th 
appellant/petitioner, directing him to pay a huge 
sum. No doubt, there was a delay in re-presenta 
tion of the papers. It was explained by the peti 
tioner/appellant that no due certificate was re- 
quired to be obtained from the Co-operativ 
Department. It was because of non-production o 
no due certificate, surcharge proceedings wer 
taken out and an order was passed, therefore, 
production of no due certificate was vital to th 
appeal, that such a certificate was issued only on 
8.8.1991. Even though the papers were return 
much earlier for re-presentation, on removing the 
defects, the same could not be re-presented with- 
out the no due certificate, inasmuch as without th 
no due certificate, he could not have put forth an 
sustainable contention against the order of sur- 
charge. That he obtained a no duecertificate dated 
8.8.1991 has been shown by producing a copy o 
the same at page 1 of the typed set of records. We 
will not go into the question as to whether produc- 
tion of a no due certificate was necessary for the 
purpose of re-presentation of the appeal papers. 
However, we are of the view that if the delay in 
representation of the appeal papers is not con- 
doned, there will bea failure ofjustice inasmuch as 
there will be no determination of the substantive 
right of the appellant/petitioner who claims that 
the order of surcharge is not sustainable even 
though the appeal is filed in time. We are also of 
the view that the delay in re-presentation has not! 
caused any irreparable loss to the respondents nori 
has it altered the circumstances. Therefore, taking 
into consideration of the fact that the failure to 
condone the delay will result in miscarriage ofi 
justice and condoning of the delay would not also | 
either take away the right of the respondents or 
affect them in any manner, as the appeal which 1s 
filed in time, has to be decided on merits, we are of 
the view that the delay has to be condoned. 

7. Accordingly, we allow this appeal, set aside the 
order dated 3rd December, 1992 passed in the writ 
petition and allow the writ petition, quash the 
order dated 8.5.1992 passed by the tribunal and 
remit the matter to the tribunal with a direction to 
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take the appeal on its file and decide it on merits 
and in accordance with law. However, we make no 
order as to costs. 


BS. 


Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT, 


MADRAS. 
Present: Thangamani, J. 
A.A.O.N0.163 of 1986 19th March, 1993. 


The Thirunetveli Co-operative Milk Supply 


Society Limited ..Appellant , 
v. 5 

The Joint Regional Director, E.S.I. Corporation, 
Madras - ...Respondent. 


(A) Employees’ State Insurance Act (XXXIV of 
1948), Secs.85-B and 94-A - Failure by employer to 
Pay contribution - Power to assess and levy damages 
under Sec.85-B - Joint Regional Director of the 
Corporation, if has such powers. 

As per notification dated 29.4.1983 the Employ- 
ees’ State Insurance Corporation has passed a 
resolution to delegate powers to levy and recover 
damages under Sec.85-B of the Act to certain 
officers of the corporation including the Joint 
Regional Directors. Hence, the joint Regional 
Director has authority to pass orders under Sec.85- 
B of the Act from 29.4.1983. [Para. 3] 
However, in the present case the period from 
14.5.1978 to 31.3.1979 covered by the impugned 
order issued ynder Sec.85-B by the Joint Regional 
Director, cannot come with the purview of the 
notification dated 29.4.1983. Only the earlier reso- 
lution of the year 1976 of the Corporation is 
applicable to that period. In such state of affairs, it 
goes without saying that the Joint Regional Direc- 
tor of the Corporation in the instant case was not 
having the requisite power to assess the damages 
under Sec.85-B of the Act, as there was no valid 
delegation in his favour. Needless to add that this 
does not prevent the Corporation to levy damages 
afresh according to law by the Director General of 


the Corporation who alone possessed the power 
during the relevant time as per the notification 
dated 28.2.1976. [Para. 4] 
(B) Employees’ State Insurance Act (XXXIV of 
1948), Secs.2-A and 39 - Liability ofemployer to pay 
contribution - Delay by Corporation in furnishing 
Code number to employer - If justifies late payment 
of contribution - If disentitles corporation to claim 
interest for such late payment. 

It was submitted that only on 2.9.1979 the society 
(employer) was furnished with code number for 
the purpose of paying contribution and so the 
society should not be called upon to pay interest 


. forthe late payment ofcontribution for the period 


prior to 2.9.1978. This submission is untenable. 
The liability to pay contribution by the employer 
under the Act is contained in Sec.39, Regulation 
31 of the Regulations made under the Act speci- 
fies the time for payment of contribution. So it is 
the duty of the employer to apply, get the code 
assigned and pay contribution within the pre- 
scribed time. In this case the employer made no 
endeavour and only after the Corporation initi- 
ated the action the society made the contribution. 
It cannot be allowed to take advantage of its own 
fault and plead that it was notina position to make 
the remittance in time since no code number was 
assigned. [Para. 5] 
(C) Employees’ State Insurance Act (XXXIV of 
1948), Sec.85-B - Employees’ State Insurance 
(General) Regulations (1950), Regulation 31(A) - 
Late payment of contribution by employer - Provi- 
sion both for recovery of interest as well as for the levy 
of damages - Legality. 

Merely because provision for payment of interest 
on the arrears of contribution has been made 
under Regulation 31(A) it cannot be said that the 
Legislature has no power to levy a penalty by way 
of damages for the failure to pay the contribution 
amount under Sec.85-B of the Act. Levy of dam- 
ages under Sec.85-B is intended by way of punish- 
ment and not by way of compensation as is ordi- 
narily understood in the law of contract or law of 
tort. While so, there is no force in theclaim that in 
view of the payment of interest no damage is 
leviable. [Para. 6] 
Appeal against the order of the District Court, 
Thirunelveli District dated 5.2.1985 and made in 
E.S.I.0.P.No.1 of 1984. 

Miss.K Suguna, for Appellant. 

Miss Radha Srinivasan, for Respondent. 


76 The Madras Law Journal Reports 


The Court made the following 

ORDER :The Tirunelveli Co-operative Milk Supply 
Society Limited, Tirunelveli is an establishment 
covered by the Employees’ State Insurance Act 34 
of 1948, Ex.A-1 is the notice dated 24.8.1978 from 
the Regional Director of E.S.I. served on the 
Society informing it that the society comes within 
the purview of the Act with effect from 14.5.1978 
and that a code number had been allotted to it. 
The Society was called upon to pay the required 
contributions for the periods from 14.5.1978 to 
30.9.1978 and from 1.10.1978 to 31.3.1979 under 
Ex.A-2 dated 19.11.1979 by the regional Director. 
As per Ex.A-3 dated 20.12.1979 the Society has 
informed the Regional Director that they have 
already sent the contributions for the period from 
1.11.1978 to 31.3.1979 and requested for the cancel- 
lation of the contribution for the period from 
14.5.1978 to 31.10.1978. Thereupon, the Regional 
Director sent Ex.A-6 communication dated 
20.9.1984 requesting the Society to pay a sum of 
Rs.2,626.85 towards interest for late payment of 
contribution for the wage periods of May, 1978 to 
November, 1978, March, 1979 and November, 
1979 to March, 1980. Ex.A-7 is the reply sent by 
the society on 18.10.1984 mentioning that they 
have remitted Rs.2,626.85 in the State Bank of 
India, Tirunelveli Branch towards interest for the 
late. payment of contribution. Thereafter the 
Corporation issued Ex.A-9 notice dated 5.10.1984 
calling upon the Society to show cause as to why 
damages at the rate of 19% per annum may not be 
imposed and recovered for the failure of the soci- 
ety to pay the contribution under the Act within 
the stipulated time. Ex-A-8 is the reply sent by the 
society on 22.10.1984 stating that the delay was 
not intentional. However, as per Ex.A-10, on 
9.11.1984 the Joint Regional Director has passed 
orders under Sec.85-B of the E.S.I. Act rejecting 
the reasons given by the society for the delay and 
levying anamount of Rs,8,319 as damages. There- 
upon, the Society preferred E.S.LO.P.No.1 af 1984 
before the E.S.I. Court (District Judge), Tirunelveli 
challenging the above said order under Ex.A-10 
and its liability to pay interest. Since the E.S.I. 
Court has dismissed that petition, the Society has 
come forward with this Civil Miscellaneous Ap- 
peal assailing the correctness of the findings of 
learned E.S.[.Judge. 

2-Miss K.Suguna, learned counsel for the appel- 
lant submitted that the court below has erred in 
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holding that the Joint Regional Director has valid 
authority to exercise the power vested in Sec.85-B 
ofthe E.S.I. Act. The said Sec.85-B reads as under: 
“(1) Where an employer fails to pay the amount 
due in respect ofany contribution or any other 
amount payable under this Act, the corpora- 
tion may recover from the employer such 
damages not exceeding the amount of arrears 
as it may think fit to impose: provided that 
before recovering such damages, the employer 
shall be given a reasonable opportunity -of 
being heard. 
(2) Any damages recoverable under Sub-sec.(1) 
may be recovered as an arrear of land reve- 
nue”. 
According the appellant, the Corporation alone 
has got power under Sec.85-B to levy damages. 
The Joint Regional Director has no jurisdiction to 
issue Ex.A-10 notice levying damages under the 
said section. In support of her contention she 
belief on the decision of a Division Bench of this 
Court in Writ Appeal No.126 of 1986 dated 
19.7.1989. That appeal arose against the decision 
of a single Judge of this Court in Writ Petition 
No.2718 of 1979. Learned single Judge was of the 
view that under Sec.94-A of the E.S.I. Act, the 
E.S.I. Corporation alone is authorised to delegate 
its powers exercisable by it under the Act but an 
officer named by the Corporation cannot further 
delegate them. The question arose whether the 
officer authorised by the Director could exercise 
the powers under Sec.85-B. The Division Bench 
held that by a careful reading of Sec.94-A of the 
Act it would be clear that power of delegation is 
given to the Corporation alone. A resolution passed 
by the Corporation enabled the Director General 
or any other officer authorised by him to levy and 
recover damages. On the plain language of Séc.94- 
Aand Sec.85-B of the Act the power exercisable by 
the Corporation is nothing but quasi-judicial and 
that they could not subscribe to the proposition 
that a delegatee from the Corporation could val- 
idly exercise the powers under Sec.85-B. 
3. However, in this case as per notification No.4/ 
13-1-82 Ins. III, dated 29.4.1983 the E.S.I. Corpo- 
ration has passed the following resolution to dele- 
gate issued fresh powers to levy and recover dam- 
ages from the employers under Sec.85-B of the 
E.S.I. Act to the officer of the Corporation. 
“Resolved that the power to levy and recover 
damages from the employer(s) under Sec.85-B 
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of the E.S.I.Act, 1948, as amended upto date, 
may be exercised by the Director General, all 
Regional Directors, Joint Regional Directors, 
Deputy Regional Directors, Assistant Regional 
Directors, Director, Sub Regional Officer, Pune 
and Deputy Regional Director-in-charge, Sub- 
Regional Officer, Nagpur.” 
Delegation of powers is dealt with in Sec.94-A of 
the Act in this manner: 
“The Corporation, and subject to any regula- 
tions made by the Corporation in this behalf, 
the Standing Committee may direct that all or 
any of the powers and functions which may be 
exercised or performed by the Corporation or 
the Standing Committee, as the case may be, 
may in relation to such matters and subject to 
such conditions. If any, as may be specified, be 
also exercisable by any officer or authority 
subordinate to the Corporation “. 
Thecontention of the appellant on the basis of the 
Division Bench decision is that the delegation of 
powers in favour of Joint Regional Director and 
others is beyond the scope of the authority of the 
Corporation under Sec.94-A of the Act. However, 
the difference in the wordings ofthe Resolution of 
E.S.I. Corporation in the Division Bench case and 
that in the present case is significant. The delega- 
tion of powers in this case as per notification 
No.N4/13.2.82 Ins. III, dated 29.4.1983 extracted 
above is in favour of Director-General. Joint 
Regional Directors and all other officers named 
therein. Whereas in the Division Bench case the 
resolution enabled the Director General or any 
other officer authorised by him to exercise that 
power. Insucha situation the Division Bench held 
that the powers under Sec.94-A and Sec.85-B 
being quasi-judicial in character a delegatee of the 
E.S.I. Corporation cannot further delegate. Jan- 
arthanam, J., who had occassion to consider the 
validity of delegation of powers in the Notification 
No.N.4/13.2.82 Ins.III, dated 29.4.1983 in 
C.M.A.No.325 of 1985 has held that under this 
resolution there is no further delegation from 
delegate, but there is a valid delegation to various 
officers by the corporation itself. This notification 
has obviously been issued, taking into account the 
legal hurdles posed by the earlier 1976 resolution 
passed by the corporation which was considered in 
the Division Bench. And with respect I agree with 
the view of learned Judge and held that the Joint 
Regional Director has authority to pass orders 
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under Sec.85-B of the E.S.I. Act from 29.4.1983 
the date of the above said resolution. 

4. However, as was the case in C.M.A.No.325 of 
1985 in the present appeal also the period from 
14.5.1978 to 31.3.1979 covered by the impugned 
order under Ex.A-10 cannot come within the 
purview of this resolution dated 29.4.1983. Only 
the earlier resolution of the year 1976 of the 
Corporation is applicable to that period as the 
later notification is not retrospective in opera- 
tion. In such state of affairs, it goes without saying 
that the Joint Regional Director of the corpora- 
tion in the instant case was not having the neces- 
sary and requisite powers to assess the damages 
under Sec.85-B of the Act, as there was no valid 
delegation in his favour. As such, the view of the 
court below that the Joint Regional Director has 
validly passed the order under Ex.A-10 is unsus- 
tainable. Needless to add that this does not pre- 
vent the corporation to levy damages afresh ac- 
cording to law by the Director General of Corpo- 
ration who alone possessed power during the rele- 
vant time as per the notification dated 28.2.1976. 
5. The next submission of learned counsel for the 
appellant is that only on 2.9.1978 the Society was 
furnished with code number for the purpose of 
paying contribution and so the society should not 
be called upon to pay interest for the late payment 
of contribution for the period prior to 2.9.1978: 
But as per the scheme of the Act under Sec.2-A, 
every establishment to which this Actapplies shall 
be registered within such time and in such manner 
as may be specified in the regulations made in this 
behalf. Under Regulation 13 of the Employees’ 
State Insurance (General) Regulations, 1950, it is 
the duty of the employer to prepare a Contribu- 
tion Card in Form 2 in respect of every employee 
in his employment on the appointed day. Regula- 
tion 14 enjoins the employer to send to the appro- 
priate office all declaration forms. Regulation 15 
requires the appropriate officer to allot the code 
number on receipt of the Return mentioned in 
Regulation 14. The liability to pay contribution by 
the employer under the Act is contained in Sec.39, 
Sec.43 enables the Corporation to make regula- 
tions relating to paymentand collection of contri- 
bution payable under the Act. Regulation 31 
specifies the time for payment of contribution. So 
it is the duty of the employer to apply, get the code 
assigned and pay contribution within the pre- 
scribed time. In this case, the employer made no 
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such endeavour and only after the corporation 
initiated action, the appellant made the contribu- 
tion. He cannot be allowed to take advantage of 
his own fault and plead that he was not in a 
position to make the remittances in time since no 
code number was assigned. 
6. Yet another argument of learned counsel for 
the appellant is that under Ex.A-6 communica- 
tion dated 20.9.1984 the Corporation has recov- 
ered Rs.2,626.85 towards interest for late payment 
of contribution for the relevant wage periods. 
While so, by the order to pay damages the Society 
is penalised twice for the same default. But learned 
counsel for the respondent points out that Regu- 
lation 31(A) enables the Corporation to charge 
interest while under Sec.85-B the corporation is 
entitled to recover damages. Both are independ- 
ent provisions and one has nothing to do with the 
other. Learned counsel also drew my attention to 
the judgment of Padmanabhan, J. in Writ Petition 
No.3379 of 1977 dated 28.9.1979, It was contended 
before learned Judge that Regulation 31(A) pro- 
vides for the payment of interest on the contribu- 
tion amount in the event of there being delayed 
payment. Therefore, in such cases damages can- 
not be claimed as provided for under Sec.85-B of 
the Act, Padmanabhan, J. repelled this contention 
and pointed out that as per Explanation 2 foundin 
Sec.405, LP.C. introduced by Central Act 38 of 
1975, if the employer makes default in the pay- 
ment of contribution to the Employees’ State 
Insurance Fund, inviolation the Employees’ State 
Insurance Act 1948, he shall be deemed to have 
dishonestly used the amount of the said contribu- 
tion in violation of a direction of law. So it has to 
be taken the levy of interest on the amount of 
contribution under Regulation 31(A) is consis- 
tent with the provisions of the Act. Merely be- 
cause provision for payment of interest on the 
arrears of contribution has been made under 
Regulation 31(A) it cannot be said that the Legis- 
lature has no power to levy a penalty by way of 
damages for the failure to pay the contribution 
amount under Sec.85-B of the Act. Levy of dam- 
ages under Sec.85-B is intended by way of punish- 
ment and not by way of compensation as is ordi- 
narily understood in the law of contract or law of 
tort. While, so, there is no force in the claim of the 
appellant that in view of the payment of interest 
no damage is leviable. 

7. In the result, the Civil Miscellaneous Appeal is 
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allowed in part and the order of E.S.I. Court in 
E.S.J.O.P.No.1 of 1984 is notified in that the order 
under Ex.A-10 for recovery of damages of Rs.8,319 
from the appellant is declared to be passed with- 
out jurisdiction. But this does not prévent the 
Corporation to initiate action afresh according to 
law by the Director General of Corporation who 
alone possessed power during the relevant time as 
per the notification dated 28.2.1976. The claim in 
respect of the order for refund of Rs.2,626.85 paid 
by the appellant on 18.10.1984 towards interest is 
negatived. In the circumstances, parties are di- 
rected to bear their respective costs throughout. 


N 


V.K 


Appeal allowed in part. 


IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


Appeal Nos.1284 of 1989 and 162 to 164 of 1990 
23rd September, 1993. 


S.S.Chokkalingam ...Appellant 


v. 

R.B.S.Mani and others ... Respondents. 
(A) Specific Relief Act (XLVII of 1963), Secs.16 
and 20 - Agreement for sale of immovable property 
- Purchaser not proving his readiness and willing- 
ness to perform his part of contract and coming to 
court with a false case - Not entitled to specific 
performance. 

In the present case, it is clear that the appellant- 
purchaser has never been ready and willing to 
perform his part of the contract. It is well settled 
that a person cannot claim the relief of specific 
performance unless he proves his readiness and 
willingness to perform his part of the contract. It 
is also seen that the appellant has come to court 
with a false case that no time limit was fixed for 
completion of the transaction and that he was 
permitted to pay the sale price in driblets. But the 
evidence clearly shows that the appellant himself 
fixed the time limit and the respondents (sellers) 
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gracefully agreed to such extensions. In spite of 
such extensions, the appellant failed to perform 
his part of the contract. It is also seen that the 
appellant has put forward a false case that there 
was a panchayat. It is well known that a person 
who has come to court with a false case is not 
entitled to the equitable relief of specific 
performance. [Paras. 24 and 25] 
(B) Specific Relief Act (XLVII of 1963), Secs.10and 
20 - Agreement for sale of immovable property - 
Time, if essence of contract - Criterion to determine. 
No doubt, ordinarily in contracts relating to 
immovable property, time is not the essence of 
contract. But in the facts and circumstances of 
each case, the court can come to a conclusion that 
in a particular case, time has been made the es- 
sence of contract. [Para. 26] 
In the present case, though initially the respon- 
dents (sellers) were willing to extend the time as 
requested by the appellant, they have madeit clear 
to him that he should complete the transaction 
within a particular date. Hence in this case the 
appellant is not entitled to claim the relief of 
specific performance as he has not come to court 
within the time. Further, the suit for specific per- 
formance has been filed long after the apppellant 
was informed of the sale of suit property in favour 
ofthird parties as he had failed to perform his part 
within the time stipulated. There is absolutely no 
explanation on record as to why the appellant was 
keeping quite for such a long time. Para. 26] 
(C) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), Sec.1(2) -Applicability of 
Act - Applicability to Town Panchayat of Valasara- 
vakkam - Burden of proof. 

The Tamil Nadu Buildings (Lease and Rent Control) 
Act is not applicable to the entire State of Tamil 
Nadu as such. Sec.1(2)(b) of the Act provides that 
the Act shall apply to the City of Madras and to the 
City of Madurai and to all Municipalitics consti- 
tuted under the Tamil Nadu District Municipali- 
ties Act, 1920 in the State. It is found that Vala- 
saravakkam is only a Town Panchayat and not a 
Municipality. Hence the Act by its own force will 
not apply. Under Sec.1(2)(c) of the Act the Act 
provides that the Government may, by notifica- 
tion apply all or any of the provisions, except Sub- 
sec.(2) of Sec.3, to any other arca of the State. 
Counsel appearing on either side in this case, has 
not been in a position to assert whether such a 
notification has been made or not with respect to 
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Valasaravakkam. The burden is on the appellant 
(defendant in suit filed by respondents in civil 
court for recovery of possession and rent) to prove 
that such a notification has been made. The Reg- 
istry has informed the court that so far the Act has 
not been extended to Valasaravakkam Town 
Panchayat. The burden is certainly on the appel- 
lant to prove that the Act has been extended to the 
Town Panchayat of Valasaravakkam in which the 
Suit property is situate and that the civil court has 
no jurisdication to entertain the suit. The appel- 
lant has failed to produce any material whatever in 
support of his contention. Consequently the ap- 
pellant will have no defence whatever to the suit 
for possession and recovery of rent. 

[Paras 35 and 36] 
Cascs referred to: 
H.G.Krishna Reddy and Company vy. M.M. Thim- 
miah, (1983)1 M.L.J. 467: ALR 1983 Mad. 169. 
[Para. 24] 
G.Chelliah Nadar (died) v. Periasamy Nadar, (1993)2 
L.W. 84. [Para. 25] 
Nallaya Gounder v. P.Ramaswami Gounder, (1993)2 
L.W. 86. [Para. 25] 
Dr.Bal Saroop Daulat Ram v. Lt.Col.Lakhbir Singh 
Kirpal Singh, A.I.R. 1964 Punj. 375. [Para. 26] 
Chand Rani v. Smt.Kamal Rani, AR. 1992 S.C. 
1742: (1993)1 S.C.C. 519: J.T. (1993)1 S.C. 74: 
(1993)2 A.P.L.J. 33. [Para. 26] 
Rakha Singh v. Santokha, A.I.R. 1976 H.P. 66. 
[Para. 28] 
Sohan Lal v. Atal Nath, A.I.R. 1933 All. 348. 
[Para. 30] 
Nair Service Society, Changanacerry v. R.M.Palat, 
A.I.R. 1966 Ker. 311. [Para 31] 
M/s.East India Corporation Limited v. Shree 
Meenakshi Mills Limited, ALR. 1991 S.C. 1094. 
[Paras. 33, 36] 
Appeal against the decree of the Court of the 
Subordinate Judge, Poonamallce, dated 12.9.1989 
and passed in Original Suit Nos.52 of 1984, 3 of 
1987, 349 of 1987 and 68 of 1988 respectively. 
The Judgment of the Court was delivered by 
Srinivasan, J.: These four appeals arise out of a 
common judgment rendered in four suits tried 
together in which evidence is recorded in com- 
mon. The earliest suit is at present bearing the_ 
number O.S.No.3 of 1987 on the file of District 
Munsif, Poonamallce. That was filed on 11.11.1981. 
That is a suit for recovery of possession and ar- 
rears of rent in a sum of Rs.2,975 upto October, 


80 The Madras Law Journal Reports 


1981. That suit has been filed by T.G.Sairam and 
G.Rama. They have claimed title to the property 
under a purchase dated 16.2.1981. The only defen- 
dant in the suit is the appellant before us. 

2. The next suit in chronology is O.S.No.52 of 1984 
filed by the appellant herein in the Court of Sub- 
ordinate Judge, Poonamallee for specific perform- 
ance of a contract dated 1.6.1978 directing the 
defendants to execute and register a sale deed and 
to receive a sum of Rs.37,500 or any other sum of 
as may be determined by the Court. The defen- 
dants in that suit are R.B.S.Mani, R.Sankaran, 
T.G.Sairam and Rama Bai. Defendants 3 and 4 in 
that suit are the plaintiffs in O.S. No.3 of 1987 
referred to earlier. The first defendant was the 
prior owner of the suit property and the second 
defendant was his power agent. That suit having 
been dismissed, the plaintiff in that suit has pre- 
ferred A.S.No.1284 of 1989. The other two suits 
are O.S.Nos.349 of 1987 and 68 of 1988 for recov- 
ery of arrears of rent for subsequent periods, one 
for October, 1981 to June, 1984 and another for 
July, 1984 to January, 1988 and the only defendant 
in both the suits is the appellant herein. The suits 
were decreed and the defendant has preferred 
appeals. Thus, the appellant inall the four appeals 
is the same person, while respondents 3 and 4 in 
A.S.No.1284 of 1989, which arises out of the suit 
for specific performance are respondents 1 and 2 
in other three appeals. In A.S.No.1284 of 1989, 
two more persons have got impleaded as respon- 
dents 5 and 6 on the ground that they have pur- 
chased the property“ from respondents 3 and 4 
during the pendency of the appeal on 6.9.1991. In 
the other appeals they have been impleaded as 
respondents 3 and 4. For the sake of convenience, 
we will refer to the parties by their rank in 
A.S.No.1284 of 1989. 

3. Under Ex.B-11, dated 28.5.1978, the appellant 
entered into a lease agreement with reference to 
the suit property with respondents 1 and 2 fora 
period of 11 months. The lease is to commence 
from 1.6.1978. The rent is fixed at Rs.200 per 
mensem and charges for amenities provided is 
fixed at Rs.150 per mensem. Thus, the appellant is 
liable to pay Rs.350 per mensem under the deed of 
lease. The other terms of thc lease deed arc usually 
found in all the lease deeds. It is the case of the 
appellant that there was an agreement for sale of 
the suit property in his favour on 1.6.1978. Ac- 
cording to him, he got into possession of the 
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property only in part performance of the agree- 
ment for sale. In fact, he denied the tenancy in his 
written statement filed in the suit for possession 
instituted by respondents 3 and 4 in 198], as stated 
earlier. The agreement for sale is admittedly oral. 
The exact date of the agreement is not clear from 
the evidence, though according to the appellart it 
was on 1.6.1978. According to respondents 1 and 
2 it was some time after the appellant became a 
lessee under Ex.B-11. The first document as be- 
tween the parties after Ex.B-11 is Ex.A-3 dated 
1.3.1979. That is a letter written by the second 
respondent to the appellant. It is stated therein 
that a chequc issued by the appellant had been 
dishonoured and the appellant should meet the 
second respondent the very next day without fail. 
The purpose of the mecting is not clearly men- 
tioned, butit is stated that the matter is very urgent 
and he should start as soon as he gets the letter. 
[After adverting to and analysing the documentary 
evidence on record, the court proceeded as follows: 
Ed] 

19. Thereafter, the appellant filed on 23.9.1982 
the suit for specific performance. In the plaint it is 
alleged that the first defendant agreed to receive 
the consideration in driblets and registcr the sale 
deed as and when the plaintiff wanted him to 
execute the sale deed and as such, no time limit 
was fixed for the execution of the document. It was 
also alleged that the appellant is in possession in 
part performance of'the contract. Having stated 
that a sum of Rs.32,500 has been paid by way of 
advance, it is only the balance that is due to the 
defendants. It is recited in paragraph 5 of the 
plaint that the plaintiffhas ample means to pay the 
balance of sale consideration and to take the sale 
deed at all relevant times. In paragraph 6 of the 
plaint it is stated that after coming to know the 
alleged sale dced in favour of respondents 3 and 4, 
a panchayat was held in the presence of respect- 
able people like Mr.Govindarajan, Ex-panchayat 
Board President of Valasaravakkam, Madras-67, 
Mr.Kasi Nadar son of Peria Nadar and others for 
executing the sale decd in favour of the appellant. 
It is also allegd that the post card written by the 
said Mr.Govindarajan in that connection will be 
traced out and filed later. It should be mentioned 
that no such post card has been filed in court: nor 
any of the alleged panchayatdars has becn exam- 
ined as a witness in this case. 

20. The defendants have filed written statements. 
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While the second defendant has reiterated the 
casestated in the notice issued prior to thesuitand 
disputed the panchayat alleged to have been held, 
defendants 3 and 4 have claimed that they have 
purchased the property bona fide for full value 
without notice of the alleged agreement in favour 
of the plaintiff. 

21. The trial court has given the following find- 
ings: (1) The appellantis not in possession in part 
performance of the contract as claimed by. him, 
but is in possession only as a tenant. (2) The 
appeilant’s case that no time limit was fixed for 
completion of the transaction and the respondent 
agreed to receive the amounts indriblets is false. 
(3) The agreement for sale is not valid in lawas no 
time limit is specified. (4) The case of the appel- 
lant that he paid a sum of Rs.32,500 is false and he 
paid only Rs.3,101 towards the sale consideration. 
(5) The appellant has never been ready and willing 
to perform his part of the contract. He has not also 
deposited the balance of consideration at the time 
of filing of the suit or at any later date. (6) The 
appellant having agreed that if he fails to conclude 
the transaction before the end of Tamil month 
Chithirai, cannot make a grievance of the sale in 
favour of respondents 3 and 4. (7) The appellantis 
liable to pay the arrears of rent as claimed by the 
respondents in all the three suits. On the above 
findings, the trial court dismissed the suit for 
specific performance and decreed the other three 
Suits. 

22. We have already referred to the entire docu- 
mentary evidence on record. A perusal of thesame 
shown that the appellant has never been ready and 
willing to perform his part of the contract. He has 
not been able to pay the amount of consideration 
as agreed. He has not even been able to pay the 
rentof Rs.350 per mensem as specified in the lease 
deed Ex.B-11. The appellant has been repeatedly 
praying for time and on every occasion he has been 
giving an assurance that he will complete the 
transaction within a short time thereafter. In the 
letter dated 29.1.1980, Ex.B-3, the appellant as- 
sured that he would complete the transaction 
before the end of Tamil Month Chithirai ie, 
before the middle of May, 1980. Once again he 
assured the respondents that he would complete 
the transaction before theend of Thai. That was 
under Ex.B-1 dated 8.10.1980. Thus, the respon- 
dents have been waiting for the appellant to complete 
the transaction and were as much considerate as 
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possible. They were waiting till the end of Thai. In 
fact, they informed the appellant that they would 
proceed to sell the property to others if he did not 
complete the transaction as agreed to by him. It is 
only thereafter, they executed Ex.B-21 and Ex.B- 
22 on 16.2.1981 selling the property to respon- 
dents 3 and 4. 

23. In the oral evidence, the appellant has not 
fared any better. He has repeated the false case 
pleaded in the plaint. As regards the alleged pan- 
chayat, he has deposed that a panchayat was held 
in the presence of the president of Valasaravakkam 
village panchayat and he collected money pursu- 
ant to the panchayat. He claims to have sent a sum 
of Rs.10,000 being a portion thereof by draft from 
Bangalore. The draft never reached the respon- 
dents. As regards the lease transaction, he has 
stated that he was occupying the premises as a 
tenantat the time ofagreement. He has reiterated 
the same in the chief-examination itself that even 
before the agreement, he entered into a lease 
transaction. It is his further case that what all was 
agreed no other details were determirféd. It is also 
stated that it was not determined as to how much 
amountshould be paid in each instalment, nor the 
time within which the sale deed should be com- 
pleted was decided, according to him. He has no 
explanation for his failure to reply to the letters 
written by the second respondent, to which we 
have made reference already. He has admitted 
that he has not paid any amount whatever for the 
building, though headds that ifthesccond respon- 
dent had demanded rent, he would have paid the 
same and that he is prepared to pay the rent now. 
In the cross-examination he has stated, that, he 
has not taken any steps to get back the lease after 
the agreement for sale was entered. He states that 
he is liable to pay rent till he gets a sale deed. His 
examination was over on 11.4.1989. The examina- 
tion of D.W.1 was completed on 20.6.1989 and the 
evidence of D.W.2 was completed on 28.6.1989. 
Thereafter, the appellant filed applications to recall 
himself and he examined himself once again on 
18.7.1989. He marked Exs.A-3 and A-4. He claims 
that he sent a reply to Ex.A-4, but a copy of the 
reply has not been filed. 

24. It is not necessary to refer to the evidence ofthe 
respondents as the evidence of the appellant is 
wholly unsatisfactory. It is clear from what we have 
stated above that the sppellant has never been 
ready and willing to perform his part of the con- 
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tract. It is well settled that a person cannot claim 
the relief ofspecific performance unless he proves 
his readiness and willingness to perform his part 
of the contract. (vide: H.G.Krishna Reddy and 
Company v. M.M. Thimmiah, (1983)1 M.L.J. 467: 
LR 1983 Mad. 169. It is also seen that the appel- 
lant has come to court with a false case that no 
time limit was fixed for completion of the transac- 
tion and that he was permitted to pay the amounts 
in driblets. We have already referred to the letters 
which show that the appellant himself fixed the 
Ped abies and the respondents gracefully agreed 
for such extensions. In spite of such extensions, 
the appellant failed to perform his part of the 
contract. It is also seen that the appellant ha put 
forward a false case that there was a panchayat. 
There is no evidence whatever tosubstantiate that 
case. 
25. As regards the character of possession the 
appellant has again chosen to deny the tenancy. In 
fact, in the written statement filed by him in CS.No.3 
of 1987 he has categorically asserted as follows: 
“This defendant specifically denies having 
executed a letter of tenancy either in favour of 
the plaintiffs or their vendor”. 
This written statement was filed on 26.3.1982. Six 
months later, he has filed the suit for specific 
performance on 23.9.1982. Once again he has 
reiterated that there was no tenancy and he is in 
possession only pursuant to the contract of sale. 
That case is falsified by the production of Ex.B-11, 
which he had to admit. We have already referred 
to his admission that there was a tenancy agree- 
ment before the agreement for sale. Thus, the 
appellant is guilty of making a false plea. It is well- 
known that a person who has come to court with 
a false case is not entitled to the equitable reliefof 
specific performance. vide: G.chelliah Nadar (died) 
and four others v. Periasamy Nadar and three oth- 
ers, (1993)2 L.W. 84 and Nallaya Gounder and 
another v. P.Ramaswami Gounder and three oth- 
ers, (1992)2 L.W. 86. 
26. It is contended that time is not the essence of 
the contract and the mere fact that the appellant 
has not been able to pay the entire amount within 
a particular time will not disentitle him to the 
relief of specific performance. No doubt, ordinar- 
ily in contracts relating to immovable property, 
time is not the essence of the contract. But, in the 
facts and circumstances of each case, the court can 
come toa conclusion that ina particular case, time 
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has been made the essence of the contract. D 
Dr.Bal Saroop Daulat Ram v. LtColLakhbir Sing) 
Kirpal Singh and another, A.I.R. 1964 Punj. 375, : 
Division Bench has held that the normal initia 
presumption of time not ordinarily being of the 
essence of contract in case of sale of immovable 
property, is not statutory or absolute and irrebut- 
table and circumstances of a given contract by 
clearly negative it. In Chand Rani v. Kamal Rani, 
ALR. 1993 S.C. 1742: (1993)1 S.C.C. 519: J.T 
(1993)1 S.C. 74: (1993)2 A.P.LJ. 33, the cour 
stated that though as a general proposition of lav 
time is not the essence of the contract in the case 
of sale of immovable propcrty, yet the parties cas 
intend to make as the essence. On the facts of the 
case, the court held that the time was of the 
essence of contract. In the present case, we hok 
that though initially the respondents wére willing 
to extend the time as requested by the appellant 
they have made it clear to him unequivocally tha 
he should complete the transaction before a par 
ticular date. In fact, the appellant himself ha: 
assured the respondents that in case of default 
they were free to seek other purchasers. Hence, in 
this case we hold that the appellant is not entitle 
to claim the relief of specific performance as hi 
has not come to court within the time. We hava 
also pointed out that the suit has been filed lons 
after the appellant was informed of the sale ir 
favour of respondents 3 and 4. There is absolutely 
no explanation on record as to why the appellan 
was keeping quiet for such a long time. 

27. As regards the quantum of amount paid, the 
appellant has not proved that he paid a sum o 
Rs.32,000 as claimed by him. The evidence o1 
record only proves that he had paid a sum © 
Rs.30,101 as found by the claims that he paid a sun: 
ofRs.2,500 towards taxes and repairs. But, there i! 
nothing on record to substantiate the said claim 
No tax receipt has been filed by the appellant 
Hence, we affirm the finding of the trial court tha 
the appellant paid only Rs.30,101 and he ha: 
raised a false plea in that regard also. 

28. Learned counsel for the respondents have 
drawn our attention to the judgment in Rakhe 
Singh v. Santokha, A.I.R. 1976 H.P. 66. The facts o 
the case are almost similar. The agreement wa 
cntered on June 4, 1965 and after a protecter 
correspondence between the parties, the vendo» 
finally wrote to the purchaser on 20.12.1965 tha 
the sale deed must be executed in the month œ 
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December, 1965. He also sent a notice to the 
purchaser on 24.12.1965, but received no reply. 
On 10.1.1968, the vendor sold the property to 
third parties. Thereafter, the suit for specific per- 
formance was filed.' The contention was that a 
notice repudiating the contract was not given by 
the vendor and a reasonable opportunity was not 
offered to the purchaser to perform his partof the 
contractand as such, a decree for specific perform- 
ance must be granted, Rejecting the said conten- 
tion, the court said: 
“One of the essential factors in a suit for spe- 
cific performance of a contract is that the 
plaintiff must first allege and then if he is 
traversed, prove (a) that he has performed all 
the conditions which under the contract he was 
bound to perform, and (b) that he has been 
ready and willing at all times from the time of 
the contract down to the date of suit, to per- 
form his part of the contract. It is true that ina 
contract for sale and purchase of land time is 
not essence of contract but either party can 
make it so by giving notice. A similarintention 
may be inferred from the nature of the prop- 
erty, surrounding circumstances and whether 
commercial element is involved. Readiness 
and willingness to perform and includes ability 
to perform. It is incumbent upon the buyer to 
satisfy the court that he was ready and willing 
with the money, or had the capacity to pay for 
the property and that he had at all events made 
proper and reasonable preparations and ar- 
rangements for securing the purchase money. 
One has then to consider the facts and circum- 
stances arising in the case in order to arrive at 
a finding as to whether Rakha Singh was ready 
and willing to perform his part of the con- 
tract.” . 
29. In the present case, a letter was sent by the 
second respondent clearly performing the appel- 
lant that the contract stood cancelled. That is 
under Ex.B-10 dated 8.9.1980. The appellant having 
received the said letter, has not sent any rcply 
thereto. There is no explanation as to way he did 
not send a reply. 
30. Learned counsel also refers to the decision of 
a Division, Bench of Allahabad High Court in 
Sohan Lal v. Atal Nath, A.LR. 1933 All. 843. The 
Division Bench said that indefiniteness of time 
may be a ground for refusing specific perform- 
ance. On the facts of the case, the Bench held that 


there was no such indefiniteness. But, in the pres- 
ent case, the appellants’ version. As that the time 
was not fixed. If the terms of the contract are 
vague,they cannot be enforced in a court of Jaw. 
Vide Sec.29 of the Contract Act. 


` 31. Learned counsel for the appellant invites our 


attention to the decision of the Kerala High Court 
in Nair Service Society, Changanacerry v. R.M.Palat, 
A.I.R. 1966 Ker. 311. The court said that if there is 
no statement in the contract regarding the price to 
be paid, the law allows a standard of reasonable- 
ness and accordingly, a fair or reasonable price 
was recoverable on the basis of a term to be 
implied in the contract; but when the terms of a 
contract exclude that a reasonable ora fair market 


' price was intended by the parties, it is not possible 


to imply such a term. No doubt in this case, there 


‘is no dispute as to the price of the property. But, 


there is no definteness as to the time of perform- 
ance. 

32. We have already referred to the circumstance 
that the appellant caused the return of Ex.B-18 
with a false endorsement that he was “not found”, 
though he was very much present in the said 
address written on the envelope and he had him- 
self written a letter on 8.10.1980, That shows the 
extent to which the appellant will go in order to 
defeat the rightful claim of the respondents. Having 
regard to all the facts and circumstances of the 


‘case, we are of the view that the court below has 


rightly refused to exercise the discretion in favour 
of the appellant and dismissed the suit for specific 
performance. By no stretch of imagination, the 
appellant is a person entitled to claim the equitsble 
relief of specific performance. Consequently, 
A.S.No.1284 of 1981 is dismissed with costs. 

33. In A.S.No.152 of 1990 a new contention is 
sought to be raised by learned counsel for the 
appellant. It is contended that the suitis based on 
a tenancy and the court fee payable on the plaint 
is also under Sec.43 of the Tamil Nadu Court-Fees 
and Suits Valuation Act only on the basis of a 
tenancy. Reliance is placcd on the casc of the 
respondents that the appellant entered the prop- 
erty as a tenent in the first instance and he was in 
possession only as such. It iscontended bylearncd 
counsel that the provisions of the Tamil | Nae u 
Buildings (Lease and Rent Control) Act ‘would 
apply to the case and the suit in the civil court is 
not maintainable. Placing reliancë on ‘ihe út- 

ment of the Supreme Court in Mis. East Tàdla 
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Corporation Limited v. Shree Meenakshi Mills 
Limited, A.LR. 1991 S.C. 1094, learned counsel 
contends that the civil court has no jurisdiction to 
entertain a suit for eviction in the case of a tenant 
who is entitled to the benefits of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 1960, 
even if the tenant has denied the title of the 
landlord, This contention was not urged either in 
the trial court or in the memorandum of appeal in 
this Court. For the first time,the point was urged 
in the course of arguments in the appeal by learned 
senior counsel for the appellant. No affidavit is 
filed before us stating that the provisions of the 
Tamil Nadu Buildings (Lease and Rent Control) 
Act have been extended to the area in question. 
The property is situated in Valasaravakkam vil- 
lage, Saidapet taluk. The description of property 
contained in the various suits shows that it is 
within Valasaravakkam village. There is material 
on record to show that Valasaravakkam is a Town 
Panchayat. We have already referred to the plea of 
the appellant in the plaint in O.S.No.52 of 1984 
that a panchayat was held in the presence or 
respectable people like Mr.Govindarajan, Ex- 
Panchayat Board President of Valasaravakkam. 
In the evidence, he has stated once again that the 
panchayat was held in the presence of the Presi- 
dent of the Village Panchayat. Though he calls it 
a village panchayat, the evidence on record shows 
that it is a Town Panchayat. Ex.B-21 is the sale 
deed under which respondents 3 and 4 have pur- 
chased the property from respondents 1 and 2. In 
Annexure 1-A to the sale deed, the annual rental 
value is mentioned as Rs.331.10 as per panchayat 
tax. A typed set of papers has becn filed in this 
Court in Cri.M.P.No.16996 of 1992 in 
Cri.M.P.No.5480 of 1990 in A.S.No.162 of 1990. 
The typed set of papers is filed by counsel for 
respondents 3 and 4 in that appeal (respondents 5 
and 6 in A.S.No.1234 of 1989). Reliance was placed 
by learned senior cousel for the appellant on a 
document contained in the said typed set. The 
typed set is expected to contain true and correct 
copies. One of the documents included in the 
typed set is a copy of the plaint filed by the appel- 
lant in O.S.No.1863 of 1991 on 30.9.1991. It is a 
Suit filed by the appellant against respondents 5 
and 6 for injunction restraining them from inter- 
ferring, with his possession. There is a specified 
averment in paragraph 10 of the plaint that the 
property is situated within the jurisdiction of the 
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court of District Munsif, Poonamallee. That proves 
that the property is not within the city limits. The 
contention raised by the learned senior counsel 
for the appellant that the property is situated in a 
part of the Madras City is on the basisof the Postal 
Division that Valasaravakkam is Madras-87 and 
that respondents 5 and 6 themselves filed a suit as 
against respondents 3 and 4 on the original side of 
this Court in C.S.No.986 of 1991 which ended ina 
compromise. It is stated by learned counsel for 
respondents 5 and 6 that the suit was filed in this 
Court because the case of action for the suit viz., 
the agreement on the basis of which the suit was 
filed, was entered in madras. 

34. There is an order by the Executive Officer of 
the Town Panchayat of Valasaravakkam transfer- 
ring the registry in favour of respondents 5 and 6 
from that of respondents 3 and 4. That is found at 
page 207 of the said typed set of papers. That 
shows that Valasaravakkam is a Town Panchayat. 
A tax receipt has also been included in the typed 
set and it is found at page 201. That is issued by the 
executive officer of the panchayat. That evidences 
payment of tax for the period from 1.4.1992 to 
30.9.1992. That also shows that the property is 
situated within the Town Panchayat. 

35. The Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960 is not applicable to the entire 
State of Tamil Naduas such. Sec.1(2)(b) provides 
that the Act shall apply to the City of Madras and 
to the City of Madurai and to all municipalities 
constituted or deemed to have been constituted 
under the Tamil Nadu District Municipalities Act, 
1920 in the State. We have now found that Vala- 
saravakkam is only a Town Panchayat and.not a 
municipality. Hence, the Act by its own force-will 
not apply. Under Sub-clause (c) to Sub-sec.(2) of 
Sec.1, the Act provides that the Government may, 
by notification, apply all or any of the provisions of 
the Act except Sub-sec.(2) of Sec.3, to any other 
area in the state with effect from such date as may 
be specified in the notification, and may cancel or 
modify and such notification. Counsel appearing 
before us on either side has not been ina position 
to assert whether a notification has been made or 
not. The burden is on the appellant to prove that 
such a notification has been made. Yet, we di- 
rected the Registry to contract the Secretariatand 
find out whether a notification has been issued. 
We have been informed thatso far the Tamil Nadu 
Buildings (Lease and Rent Control) Act has not 
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been extended to Valesaravakkam Town Pan- 
chayat. The burden is certainly on the appellant to 
prove that the Act has been extended to the Town 
Panchayat in which the suit property is situate and 
the civil court has no jurisdiction. As pointed out 
already, the appellant has filed to produce any 
material whatever in support of that contention. 
36. Hence, we reject the contention of learned 
senior counsel for the appellant based on the 
judgment of the Supreme Court in M/s. East India 
Corporation Limited v. Shree Meenakshi Mills 
Limited, ALR. 1991 S.C. 1094. Consequently, the 
appellant will have no defence whatever to thesuit 
for possession. There is no doubt that the plain- 
tiffs in the suit, who are respondents 3 and 4 are 
entitled to the property, having purchased the 
same under Exs.B-21 and B-22, and they being the 
owners and the tenancy which was granted to the 
appellant earlier by defendants 1 and 2 having 
been terminated, respondents 3 and 4 are entitled 
to get a decree for possession. The decree passed 
by the trial court in O.S.No.3 of 1987 for posses- 
sion is to be confirmed. f 

37. As regards the claim for arrears of rent, in the 
three suits O.S.Nos.8 of 1987, 349 of 1987 and 66 
of 1988, the appellant has no case whatever. In the 
evidence he has admitted that he is prepared to 
pay the rent as agreed. It is also admitted that he 
has not paid a plea towards rent from 1.6.1978 till 
the appliation for stay filed by him in the present 
appeal was dismissed as regards the decree for 
recovery of rent. It is stated now that in the execu- 
tion proceedings, the appellant has paid the entire 
rent due. Whatever it may be, the decrees for rent 
passed in the three suits are unassailable and they 
have to be confirmed. Consequently, the three 
appeals A.S.Nos.162 to 164 of 1990 are dismissed 
with costs in A.S.No.162 of 1990. 

38. Thus all the four appeals are dismissed with 
costs in A.S.No.1284 of 1989 and A.S.No.162 of 
1990. No costs in A.S.Nos.163 and 164 of 1990. 


VK. ---- Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Raju, J. 


C.R.P.Nos.2939 and 3292 of 1993 
20th January, 1994. 


The Registrar, Manonmaniam Sundaranar Uni- 
versity, Tirunelveli ... Petitioner 


v. 
Suhura Beevi Educational Trust, Kanyakumari 
and others ...Respondents. 


(A) Civil Procedure Code (V of 1908), O.23, Rule 1 
- Suit for declaration and injunction against several 
defendants - Right of plaintiff to give up any part of 
the claim against any of the parties - If absolute - If 
can be done to the detriment of the legitimate rights 
of a party-defendant behind his back. 

Though liberty may lie with the plaintiffina suit to 
withdraw or abandon at any time after the institu- 
tion of the suit, the whole of the suit or part of his 
claim, yetit cannot beconsidered to be so absolute 
as to permit or encourage or ratify an abuse of 
process of court or fraud to be played upon parties 
as well as court. The so-called abandonment ought 
not to be a ruse to get rid of a party but yet to get 
some relief prayed for earlier. Mere abandonment 
of the party alone without the claim against such 
party and proposed amendment of the plaint would 
be a trick and amount to deception. The fact that 
a plaintiff is entitled to abandon or withdraw the 
suitor partof the claim by itselfis no licence to the 
plaintiff to claim a right to do so to the detriment 
of the legitimate rights of a party-defendant be- 
hind its back and with ulterior motive and oblique 
purpose and courts could not be heid to be power- 
less to present such an onslaught on the institu- 
tion of administration of justice. [Para. 12] 
It is preposterous to claim a relief against a party 
or a relief in terms which will directly affect the 
rights ofa party butyet claim a right also either not 
to implead such a person or authority who may be 
directly affected as a party or give up or abandon 
such a person once earlier made a party to the 
proceedings. In such cases in the absence of conse- 
quential amendment and deletion of the relief 
prayed and relief sought for as well as the allegtions 
pertaining to such a party who is not impleaded or 
given up subsequently, the proceedings will suffer 


86 The Madras Law Journal Reports 


the vice of not having before the court the neces- 
Sary parties and on such ground alone the pro- 
ceedings will have to fail without there being any 
enquiry or adjudication on the merits of the claim. 
The court in such cases cannot also pretend to be 
either ignorant or oblivious to such potent ma- 
noeuvres and manipulation or itself allow it to be 
made in gross abuse of the judicial pocess. The 
petitioner herein who was a party and who has 
filed its written statement and also its counter- 
affidavit to the injunction application cannot be 
given up behind its back depriving its right to insist 
upon either the costs or even to raise a plea that in 
consequence of such giving up or withdrawal or 
abandoning, the suit itself would be rendered fu- 
tile and cannot be, as it has been framed and filed, 

pursued. [Para. 15] 
(B) Judicial Administration - Abuse of process of 
court - Second suit filed suppressing the fact of 
pendency of earlier suit seeking same relief with 
oblique and sinister motive - Ex-parte decree ob- 
tained therein playing fraud on court as also on 
opposite party - Held, decree liable to be set aside. 

Ona careful analysis of the nature ofclaim sought 
to be projected in the subsequent suit one is 
constrained to come to the inevitable conclusion 
that it is for the very same purpose and with the 
very same object for which the earlier suit was 
filed, the second suit also came to be filed by the 


plaintiff apparently with an oblique and sinister: 


motive and more. In addition thereto, undue haste 


and urgency appears to have been exhibited in . 


seeking orders for dispensing with the compliance 
of the requirement of the notice under Sec.80, 
C.P.C., notwithstanding the pendency of the ear- 
lier suit. The plaintiff could not have sought for 
the relief of the nature prayed for in the second 
suit also without the presence of the petitioner- 
University, which is a necessary and proper party 
to the proceedings. The provisions of the Tamil 
Nadu Private Colleges (Regulation) Act would 
show that apart from getting recognition from the 
Government concerned, the affiliation of the 
concerned University must also be obtained to 
Start an educational institution and it is beyond 
comprehension as to how the plaintiffcould have 
chosen to institute a suit with a reliefof protection 
in the nature of declaration of minority status of 
the plaintiff qua the provisions of the Tamil Nadu 
Private Colleges (Regulation) Act, 1976 and Rules 
thereunder,without arraigning the necessary and 
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proper parties to thesaid proceedings. Thesecond 
suit appears to be deliberately schemed one to 
play fraud on the court as also the oppostie party, 
in gross abuse of process of court. Hence the ex 
parte degree passed in thesecond suit has to be set 
aside. [Para. 16] 
Cases referred to: 

Advocate-General, State of Bihar v. Madhya Pradesh - 
Khair Industries, (1980)3 S.C.C. 311. [Paras. 9, 13} . 
Ramchandra G.Shinda v. State of Maharashtra, 
(1993)4 S.C.C. 216. [Paras. 9, 13] 
S.P.Chengalvaraya Naidu v. Jagannath, (1994)1 
S.C.C. 1. [Paras. 9, 13, 17] 

Ajita Debi v. Hossenara Begum, A.I.R. 1977 Cal. 
59. [Para. 10} 

Mangi Lal v. Radha Mohan, A.I.R. 1930 Lah. 
599(2). [Paras. 10, 12] 

Tulison Traders v. Abdul Wajid, A.I.R. 1963 S.C. 1 
(Para. 10] 

S.Govindan v. L.Bharathi, A.I.R. 1964 Ker. 244.° 
(Paras. 10, 12] 

Viswanathan v. Abdul Wajid, A.LR. 1964 S.C. 1. 
[Para. 12] 

Tulison Traders v. Gurdit Singh, ALR. 1 974 Del. 
190. [Para. 12] 

K Chandru, for R. Yashod Vardhan, for Petitioner. 
T. Thaageswaran for M/s. Waraon and Sairams, for 
Respondent No.1. 

Swaminathan, Additional Government Pleader 
(CS.), for Respondent No.2. 
The Court made the following 
ORDER: The above revisions involve similar and 
overlapping issues and therefore, submissions have ~ 
been made in common by the counsel appearing 
On either side and are dealt with together. 

2. C.R.P.No.2939 of 1993 has been filed under 
Art.227 of the Constitution of India challenging 
the order dated 22.9.1993 by which the court be- 
low (S.Thamizhavanan, IIT Assistant Judge, City , 
Civil Court, Madras).recorded the factum of an 
endorsement made by the plaintiff that suit 
O.S.No.9188 of 1992 is withdrawn as not pressed 
as against the third defendant, the petitioner herein. 
The suit O.S.No.9188 of 1992 came to be filed by 
the plaintiff Suhura Beevi Educational Trust 
represented by its Chairman S.Sharofudin, Kan- 
yakumari, praying for the following reliefs, (a) To 
pass a judgment and decree declaring that the 
plaintiff, Suhura Beevi Educational Trust at Rail- 
way Campus, Kanyakumari District, was a Muslim 
religious minority trust and its M.G.R. Law 
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College, Kanyakumari, come within the meaning 
of Tamil Nadu Private Colleges (Regulations) 
Act, 1976 and (b) for a consequential permanent 
injunction, restraining the defendants, their sub- 
ordinate agents or servants from implementing 
Secs.7(1), 10, 11 to 14, 18(2), 22,27 to 29,35(4), 37 
to 41 of the Tamil Nadu Private Colleges (Regu- 
tations) Act, 1976 and (Rules 5, 7 to 10, 12 to 14, 
18 to 20 of the Tamil Nadu Private Colleges 
(Regulations) Rules, 1976 and Statute 21 of Chapter 
XXVI of the law of University to the plaintiff 
Suhura Beevi Educational Trust and its M.G.R. 
Law College at Railway Campus, Kanyakumari 
‘District. (unnecessary reliefs are omitted). 

3. In the plaint it is contended that the plaintiff 
Educational Trust was being administered by its 
Chairman from 11.5.1992, that the trust was con- 
‘stituted under a registered deed of trust on the file 
of the Sub-Registrar of Assurances at Kottaram 
under Registration No.38/13. 5.1992, that the 
primary object of the Educational Trust was to set 
up educational institutions, with a view to uplift 
the downtrodden and under privileged masses of 
the society by providing them with education and 
in pursuance of such objects, the plaintiff trust 
decided to start a law college in Kanyakumari 
district under the name and style of M.G.R.Law 
College”. It is claimed that the founders of the 
trust belong to Muslim community which is a 
religious community. Jn the body of the plaint, it is 
also averred that the plaintiff started the M.G.R. 
Law College and the same is being administered 
ifrom the year 1992, for five year integrated course 
‘in B.L., three year degree based full time in B.L. 
and three year degree based evening college in 
B.L. and that the founders of the plainuff belong 
to Muslim community which is a religious minor- 
ity. It is also claimed in the plaint that all the 
minorities are entitled to the protection guaran- 
‘teed under Art.30(1) of the Constitution of India 
and accordingly, the Law College run by the plain- 
tiff trust is entitle to administer without any inter- 
ference by the Educational Department and other 
defendants. It is also contended that the statuory 
provisions contained in the Tamil Nadu Private 
‘Colleges (Regulations) Act and the Rules made 
‘thereunder are not applicable to the minority 
institutions. A right is also asserted that the plain- 
tiff is entitled to start educational institutions 
‘without permission from the defendants, appoint 
teachers and other staff members, admit students 


at its choice who fulfil the prescribed qualifica- 
tions. It is also claimed that the plaintiff applied 
for recognition on 1.7.1992 before the second 
respondent, namely the Director of Legal Studies 
that he has not considered the application and 
that the application made by the petitioner trust 
for affiliation before the third respondent-Uni- 
versity on 29.7.1992 was also kept pending for 
want of a declaration from the competent civil 
court about the minority status. It is in such circum- 
stances, the suit has been filed for the relief as 
noticed above. 

4. The suit appears to have been presented in the 
court below on 14.10.1992 and was being posted 
before the learned VI Assistant Judge, City Civil 
Court, Madras initially. A transfer petition 
O.P.No.215 of 1993 was said to have been filed by 
the plaintiff seeking the transfer of the suit to 
either the II Assistant Judge or the III Assistant 
Judge, City Civil Court, Madras, before the Prin- 
cipal Judge, City Civil Court, Madras and the 
learned Principal Judge has directed has directed 
the transfer of the case to the III Assitant Judge, 
City Civil Court, Madras. The case was said to 
have been posted before the III Assistant Judgeon 
30.9.1993, when on 20.9.1993 the plaintiff filed 
].A.No.15580 of 1993 to advance the hearing of 
the suit, notice was ordered on the same day. On 
23.9.1993 when the matter came before court, on 
the basis of an endorsement said to have been 
made, when the suit was taken up. To give up the 
third defendant and Presiding Officer has recorded 
itundcr his initials. Thesecond defendant appears 
to have filed a written statement which was adopted 
by the first defendant. After framing of the issucs, 
the suit was posted for trial on 6.10.1993. On 
6.10.1993, itappears that P.W. 1 was examined and 
certain documents were marked and for evidence 
and documents of the defendant, the matter was 
adjourned to 12.10.1993. It was at this stage that 
on 3.10.1993, the revision C.R.P.No.2939 of 1993 
came to be filed in this Court and in CM.P.No.13891 
of 1993, this Court while admitting the revision, 
granted interim stay of all further proceedings in 
the court below initially for cight weeks on 7.10.1993 
and continued the said orders subsequently. 

5. It may be noticed even at this stage that when the 
plaintiff has also filed 1.A.No.19239 of 1992 seek- 
ing for an injunction against the defendants/re- 
spondents. Application No.19212 of 1992 also 
appcars to have been filed to dispense with the 
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Notice under Sec.80, C.P.C. and the same was 
dismissed on 14.10.1993 itself. At this stage only 
I.A.No.15580 of 1993 appears to have been filed 
by the petitioner on 20.9.1993 to advance the 
hearing of the suit from 13.9.1993 to an earlier 
date. Though notice has been ordered returnable 
by 23.9.1993, notice does not appear to have been 
served on the third respondent, but appears to 
have been served only on the counsel for respon- 
dents 1 and 2. So far as the third respondent is 
concerned, an endorsement appears to have been 
made by the counsel for the plaintiff that as against 
the third respondent, there is no relief in the suit 
and, therefore, he is not pressing the suit against 
the third respondent/defendant. On this applica- 
tion, itis found on the docket sheet of the petition 
that in view of the endorsement made by the 
learned counsel for the petitioner, the application 
against the third respondent is dismissed and that 
in other respects petition is allowed and hearing is 
advanced to 23.9.1993. This order was passed on 
23.9.1993 itself. LA.No.17762 of 1993 also ap- 
pears to have been filed by the plaintiff to advance 
the hearing of the suit from 15.12.1993 to an 
earlier date. In the affidavit filed in support of the 
said petition, it is stated in paragraph 2 that since 
the petitioner is not pressing the above suit, it 
became necessary for the petitioner to withdraw 
the suit and, therefore, the hearing may be ad- 
vanced to enable the petitioner/plaintiff to with- 
draw the same. Notice appears to have been or- 
dered to defendants 1 and 2 alone who were made 
respondents in the said petition since already the 
third respondent has been given up and the suit 
against him not pressed, appears to have made an 
endorsement that notice was taken and there is no 
counter. Instantly, on 28.10.1993 itself an order 
appears to have been made by the Presiding Offi- 
cer that notice given; heard and petition is allowed 
and the hearing is advanced for that day. It is only 
at that stage in view of the orders granted by this 
Court on 7.10.1993 on which a memo was said to 
have been filed in the court below on 12.10.1993, 
further proceedings have been kept in abeyance in 
the suit. 
6. C.R.P.No.3292 of 1993 has been filed under 
Art.227 of the Constitution of India challenging 
the decree dated 6.10.1993 in O.S.No.65-49 of 1993 
a the file of the II Assistant Judge, City Civil 
urt, Madras (A.Sudalaikannu) where under the 
Suit came to be decreed as paraycd for with costs. 


[1994 


The plaintiff in this suit also is the same as the 
plaintiff in O.S.No.9188 of 1992. The suit 
O.S.No.6549 of 1993 came to be filed by the edu- 
cational trust in question for the following relief: 
“declaring that the plaintiff trust Suhura Beevi 
Educational Trust represented by its Manag- 
ing Trustee.5/5, Poovankulathu villai, Railway 
campus, Kanyakumari-629 702 is a Muslim 
religious minority trust managed by members 
of muslim minority community within the 
meaning of Tamil Nadu Private Colleges 
(Regulations) Act, 1976.” (other unnecessary 
reliefs are omitted). 
In the plaint therein, it has been stated that the 
plaintiff trust was constituted under a registered 
deed of trust registered as document No.38/13-5- 
1992 before the Sub-Registrar of Assurances at 
Kottaram, Kanyakumari District, that the pri- 
mary object of the trust was to set up educational 
institutions with a view to uplift the downtrodden 
and under privileged masses of the society by 
providing them with education, that in pursuance 
of the said object, the plaintiff trust decided to 
Start various educational institutions like Law 
College, Teachers Training Institute, Dental Col- 
lege, Pharmacy, Nursing and Lab. Technician 
courses, etc., at Kanyakumari District and that the 
founders of the plaintiff belong to the Muslim 
minority community which is a religious minority 
community within the meaning of Article 30(1) of 
the Constitution of India and is entitled to start 
educational institutions of their choice. It is also 
Stated therein that the plaintiff trust applied for 
recognition with regard to the above educational 
institutions to the concerned departments and for 
affiliation before the concerned universities and 
that the same are pending before the respective 
authorities. It is stated that the plaintiff trust was 
reliably given to understand that it is a mandatory 
requirement to produce the minority declaration 
along with the application for recognition and 
also affiliation and, therefore, the plaintiff trust 
has no other alternative except to approach the 
said court by way of the said suit seeking a decla- 
ration that the plaintiff trust belongs to a minority 
community which isa religious minority under the 
Constitution of India within the meaning of the 
provisions of Tamil Nadu Private Colleges (Regu- 
lations) Act, 1976. While further reiterating the 
minority character of the institution, it is stated 
that all the minorities are entitled to protection 
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guaranteed under Art.30(1) of the Constitution of 
India and that, therefore, the educational institu- 
tions run by the plaintiff trust are entitled to 
establish and adininister them without any inter- 
ference by the educational department and the 
defendants and that the statutory provisions con: 
tained in the Tamil Nadu Private Colleges (Regu- 


lations) Act and the rules made thereunder have ` 


no application to the minority institutions. It is 
also asserted that the plaintiff trust beinga minor- 
ity institution is entitled to start educational insti- 
tutions without permission from the defendant, 
appoint teachers and other staff members, admit 
students of its choice who are fulfilling the pre- 
scribed qualifications, in para.8 of the plaint, it is 
Stated that the plaintiff trust applied for recogni- 
tion and affiliation for its educational institutions 
before the concerned authorities and universities 
respectively and the same are pending before the 
said authorities and Universities for want of pro- 
duction of the declaration that the plaintiff trust 
belongs to minoritycommunity froma competent 
civil court, and therefore, there is no alternative 
for the plaintiff trust except to approach the said 
civil court for a declaration regarding the minority 
Status of the plaintiff. It may be noticed even at this 
Stage that in the list of documents annexed to the 
plaint apart from filing the community certificates 


issued by the Tahsildar of Kanyakumari. The copy’ 


of the deed of trust, the application dated 23.5.1992 


claimed to have been sent for recognition for ' 


Starting Law College along with acknowledge- 
ment (xerox copy) have also been filed. The other 
four remaining documents annexed were only 
community certificates relating to the members of 
the plaintiff trust. This inevitably would indicate 
the exercise undertaken in this suit also relates to 
the so called law college alleged to have been 
Started by the plaintiff Trust. 

7. The said suit was presented in the court below 
on 19.8.1993 and was assigned the number 
O.S.No.6549 of 1993. I.A.No.13555 of 1993 
appear to have been filed seeking for an injunc- 
tion, restraining the defendants/repondents im- 
plementing Secs.7(1), 10, 11 to 14, 18(2), 23, 27 to 
29, 35(4), 37 to 41 of the Tamil Nadu Private 
Colleges (Regulations) Act, 1976and Rules 5, 7 to 
10, 12 to 14, 18 to 20 of the Rules made thereunder 
to the petitioner trust. In the said application, 


notice alone appears to have been ordered and the ' 


matter was being adjourned for the counter of the 
MLJ12 


respondents. [.A.No.13500 of 1993 appears to 
have been also presented to dispense with notice 
under Sec.80, C.P.C., along with the suit and it is 
seen on the reverse of the docket sheet of the 
petition that the Presiding Officer has ordered 
dispensing with of the notice on 19.8.1993 itself. 


~ 8. The suit itself appear to have been taken upon 


6.10.1993 for disposal ex parte and after examining 
P.W.1and marking Exs.A-1 to A-7 which were the 
documents annexed to the plaint of which a refer- 
ence has already been made above by just acryptic 
use of the two words that the “claim proved” the 
suit has been decreed as prayed for. 

9. Mr.K.Chandru, learned counsel appearing for 
the petitioner contented so far as the revision 
petition in C.R.P.No.2939 of 1993 is concerned 
that the court below committed a grave error in 
dismissing the suit so far as the petitioner is con- 
cerned without notice to the petitioner, which 
course ofaction, according to the learned counsel, 


` is against law and constitute materially irregular 


exercise of jurisdiction. It is also contended that 
since the University, which is the petitioner in the 
above revision, is the only competent authority to 
grant affiliation to the plaintiff institution, it would 
be a necessary and proper party to the suit and 
when the suit is, by consent of the plaintiff, 
allowed to be dismissed as not pressed against the 
petitioner herein, who was the 3rd defendant in 
thesuit, the very maintainability of the reliefof the 
nature sought for in O.S.No.9188 of 1992 stood 
undermined and such a perfunctory suit would 
have no legal justification to survive and conse- 
quently deserves to be dismissed. It is also con- 
tended that once the petitibner, the 3rd defendant 
in the court below has filed written statement in 
the suit also counter-affidavit in the injunction 
application, even the act of giving up the peti- 
tioner herein or allowing the suit to be dismissed 
as not pressed so far as the petitioner is concerned, 
could not have been allowed to be done except in 
the presence of the petitioner and that thestrange 
procedure adopted smacks of ulterior motives 
amounting to gross abuse of process of court. So 
far as the petitioner in C.R.P.No.3292 of 1993 is 
concerned, the learned counsel would contend 
that the plaintiffin O.S.No.6549 of 1993 (also the 
plaintiff in O.S.No.9188 of 1992) must be consid- 
ered to have played fraud on court and committed 
gross abuse of process of court in suppressing the 
filing and pendency of the earlier suit O.S.No.9188 
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of 1992 and consequently the decree passed on 
6.10.1993 is not only contrary to law, but consti- 
tute materially irregular exercise of jurisdiction, 
rendering the entire decree non est and ab initio 
void. It is also contended by the learned counsel 
for the petitioner that notwithstanding the ab- 
sence of the party-defendants to the suit, the court 
below (II Assistant Judge, City Civil Court, Ma- 
dras) had a duty in law to objectively consider the 
claim made in the suit in the light of the so called 
ex parte evidence,and material placed for the 
consideration and arrived at proper and sufficient 
findings to justify the decree passed without any 
reference to any of the materials, discloses total 
non-application of-mind and the same could not 
be said to be in conformity with the judicial norms 
and properties. The further plea on behalf of the 
petitioner is that the learned II Assistant Judge, 
City Civil Court, Madras, ought not to have enter- 
tained and pursued the suit for the relief sought 
for therein without the petitioner-University being 
made a party to the same, which is not only a 
proper, but necessary party to the suit and the 
court below had a duty in law to direct ever taking 
up the suit for consideration on merit. It is also 
contended that the decree passed by the court 
below and obtained by the plaintiff by suppressing 
the relevant vital and valid material constitute 
gross abuse of process of law and court on this 
ground also the decree requires to be set aside. 


Finally it has been contended that the procedure . 


adopted in dispensing with the notice under Sec.80, 
C.P.C.,, also is contrary to law and the suit ought to 
have been dismissed on the ground of want of 
proper and sufficient notice under Sec.80, C.P.C 
In support of the submissions made for the peti- 
tioner in this Court, the learned counsel places 
reliance upon the decisions in Advocate-General, 
State of Bihar v. Madhya Pradesh Khair Industries, 
(1980)3 S.C.C. 311, Ramchandra G.Shinda v. State 
of Maharashtra, (1993)4 S.C.C. 216 and 
S.P.Chengalvaraya Naidu v. Jagannath, (1994)1 
S.C.C. 1. 

10. Per contra, Mr.Thaageswaran, learned counsel 
for 1st respondent in these revision petitions, the 
plaintiffin both the suits in the court below would 
contend that it was well within the rights of the 
plaintiffto give up any party to the suitat any stage 
of the proceedings and the petitioners herein has 
no right to challenge the competency of the plain- 
tiffto do so in the best interest of the plaintiff. The 
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further contention of the learned counsel for the 
1st respondent is that there is absolutely no bad 
faith in the course of conduct adopted by the 
plaintiff and in manner in which the proceedings 
were conducted and that at any rate the second 
suit O.S.No.6549 of 1993 cannot be said to be hit 
by any principles ofres judicata. While contending 
that the second suit is maintainable, the learned 
counsel would contend that the decree passed 
therein was quite in accordance with law and 
cannot bevitiated for any of the infirmities alleged 
by the petitioner herein. Finally it has been con- 
tended that if this Court is of the view that the 
decree in O.S.No.6549 of 1993 was passed hur- 
riedly without following due procedure of law, the 
matter may be relegated to the court below after 
setting aside the decree for disposing of the matter 
afresh in accordance with law and the claim made 
on behalf of the petitioner that the said suit de- 
serves to be dismissed in reversal of the decree 
granted in favour of the petitioner, has no merit. 
The learned counsel placed reliance upon the 
decision in Ajita Debi v. Hossenara Begum, A.I.R. 
1977 Cal. 59, Mangi Lal v. Radha Mohan, A.I.R. 
1930 Lah. 599(2), Tulison Traders y. Abdul Wajid, 
A.ILR. 1963 S.C. 1 and S.Govindan v. L. Bharathi, 
ALR. 1964 Ker. 244. 

11. I have carefully considered the submissions of 
the learned counsel appearing on either side. I 
would consider it appropriate to deal with the 
claim of the plaintiff/lst respondent about the 
right of the plaintiff in absolute terms to give up 
any part to the suit at any stage of the proceeding 
and withdraw the suit as not pressed against any 
one of the parties on record. Reliance has been 
placed by the learned counsel for the 1st respon- 
dent on O.23, Rule 1, C.P.C., according to which, 
at any time after the institution of a suit, the 
plaintiff may, as against all or any of the defen- 
dants abandon his suit or abandon a part of his 
claim or withdraw his suit. 

12. The decisions relied upon by the learned coun- 
sel for the 1st respondent may be referred to at this 
Stage. The decision in Mangi Lal v. Radha Mohan, 
ALR. 1930 Lah. 599(2), is one where the plaintiffs 
claimed that they owned 450 square yards of land, 
that on 305 square yards of which defendant 2 had 
put stones with a view to building some structure 
and consequently sued defendant 2 for a perma- 
nent injunction restraining him from interferring 
with the plaintiffs right. After issues were framed, 


1] 


the plaintiff appear to have moved an application 
to amend the plaint to make the Secretary of State 
as a party. This request was said to have been 
refused and a date was set for the hearing of the 
suit. Before the said date of hearing, the plaintiffs 
seems to have appeared before court and stated 
that they did not desire to proceed with the suit 
and in the presence of the plaintiff. But in the 
absence of the defendant, who had no knowledge 
of the application, the court appears to have dis- 
missed the suit, purporting to act under O.9, Rule 
3, C.P.C. At the same time, prior to the dismissal 
of the suit, the plaintiff appear to have instituted 
another suit, making the Secretary of the Stateand 
2nd defendant as defendants to the subsequent 
suit, making the same nature of, grievances, and 
claims as in the first suit. The first suit was before 
the Munsif's Court and the second suit was before 
the Sub Court. When the second suit was decreed 


by the Sub Court, the matter was pursued on ` 


appeal and the suit was dismissed in the appellate 
court on the ground that the second suit was 
barred under 0.23, Rule 1, C.P.C. It was in that 
context, the learned Judges of the Lahore High 
Court held that 0.23, Rule 1, C.P.C., had no 
application so as to bar thesecond suit since on the 
fact of the suit case it was found that the second 
suit came to be filed even during the pendency of 
the first suit. Thus, it could be seen that the point 
that was adverted to and considered in the said 
judgment was as to whether thesccond suit was hit 
by the rule of bar of a sccond suit on the same 
tlaim, which was the subject matter of an carlier 
suit. Such is not the plea taken before me. The 
decision in Ajira Debi v. Hossenara Begum, A.LR. 
1977 Cal. 59, is one where a Division Bench of the 
Calcutta High | Court expressed the view that whcre 
an application simpliciter, has been made under 
O.23, Rule 1, C.P.C. The court cannot compel the 
plaintiff to proceed with the, suit and the defen- 
dant cannot be allowed to complain against such 
an order, but at the same time, it is noticed in the 
said judgment itself that where there is an affinity 
or identity of interests between the plaintiffs and 
one or more of the defendants, the plaintiffs can- 
not be allowed to withdraw or to compromise the 
suit with one ofthe defendants ifan application on 
behalfof the other defendants, having any interest 
in the suit, is made for their transposition to the 
category of plaintiffs and for transposition of the 
plaintiffs to the category of the defendants. This 
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decision, in my view, does not support the case of 
the Ist respondent in the present proceedings. 

The decisions in Viswanathan v. Abdul Wajid, ALR. 
1964 S.C. 1,S.Govindan v. L.Bharathi, ALR. 1964 
_ Ker. 244 and Tulison Traders v. Gurdit Singh, A.I.R. 
` 1974 Del. 190 are, in my view wholly irrelevant for 
the issue raised in these revision petitions. Those 
decisions have relevance to a plea of the principle 
of res judicata. It is not the case of the petitioner 


. before me that the plea of res judicata is applicable 


to the case, warranting dismissal of the suits. Though 
liberty may lie with the plaintiff in a suit to with- 
draw or abandon at any time after the institution 
ofthesuit, the whole ofthesuit or part ofhis claim, 
yet, in my view, it cannot be considered to be so 
absolute as to permit or encourage or ratify an 
abuse of process of court or fraud to be played 
upon parties as well as court. The so called aban- 
donment ought not to be ruse to get rid of a party 
butyet to get same relief pray for earlier. Even that 
apart, Sub-rule (3) of Rule 1 of 0.23, C.P.C. would 
show that where the plaintiff withdraws or aban- 
dons a part of the claim even without permission 
to lay a fresh suit, he shall be liable for such costs 
as the court may award and shall be precluded 
from instituting any fresh suit in espect of the 
subject matter or such part of the claim. As no- 
ticed carlicr, in the case on hand, the 3rd defen- 
dant before this Court has already filed its written 
statement and has also filed its counter-affidavit 
in the injunction application. The petitioner- 
University has its seat of office at Tirunelveli and 
it has been dragged by the plaintiff to the Courts at 
Madras. Therefore, it has every legitimate right to 
press for costs, even if the plaintiff is desirous of 
withdrawing its suit for abandoning the claim 
partly against any onc of the parties. Mere aban- 
danment of the party alone without the claim 
against such party and proposed amendment of 
the plaint would be a trick and amount to decep- 
tion. The fact that the plaintiff is entitled to aban- 
don or withdraw the suit or part of the claim by 
itself is no licence to the plaintiff to claim a right 
todo soto the detriment ofthe legitimate rights of 
_a party-defendant behind its back and with ulte- 
, rior motive and oblique purpose and courts could 
not be held to be powerless to prevent such on 
slought on the institution of administrative jus- 
tice. Therefore the question for consideration would 
be as to whether the plaintiffacted bona fide in the 
move to abandon a part of the claim which is not 
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the fact in this case or withdrawing the suit so far 
as the 3rd defendant is concerned in O.S.No.9188 
of 1992. This aspect will be dealt with separately, 
herein after. 

13. Before adverting to the consideration of the 
points raised for the petitioner, it would be useful 
to refer tosome of the decisions relied upon by the 
learned counsel for the petitioner. The decision in 
Advocate-General, State of Bihar v. Madhya Pradesh 
Khair Industries, (1980)3 S.C.C. 31], is that of the 
Supreme Court rendered under the Contempt of 
Courts Act, 1971). While construing Sec.2(c) of 
the said Act, the Supreme Court had an occasion 
to consider as to what constitutes misuse or abuse 
of court’s process, affecting parties outside the 
action and public interest in the administration of 
justice. The court while holding that it must take 
into account the whole course of the continuing 
contumacious conduct ofa person from the begin- 
ning adverted to the fact that the petitioner in that 
case, before the learned single judge of the High 
Court, was not acting bona fide, but was acting 
with an intention to harass and oppress the oppo- 
site parties by going on filing application after 
application with a design to circumvent, defeat or 


nullify the orders of Courts, and on that view,,. 


expressed the opinion that every one of such 
application was a daring raid on the court and each 
was an abuse of the process of the court, calculated 
to obstruct the due process ofjudicial proceedings 
and Adminstration of Justice. The decision in 
Ramchandra G.Shinda v. State of Maharashtra, 
(1993)4 S.C.C. 216, is also one dealing with the 
issue of abuse of judicial process involved in the 
action of a party obtaining a court's order by 
collusion and fraud through henchmen with a 
format of legal process. The Apex Court once 
again expressed grave concern about the orders 
being obtained by abuse of process of the court or 
by playing fraud or collusion and declared the 
position that such order should not be allowed to 
remain operative even for a moment since it would 
amount to putting a premium on fraud, collusion 
or abuse of the process of the court, creating 
disbelief and disillusionment of the efficacy of 
judicial process and rule of law, resulting in the 
generation of feeling that the persons capable to 
manoeuvre and abuse the judicial process would 
reap the benefit thereof and get away with the 
orders, The Supreme Court further emphasized 
about the endeavour that should be made by courts 
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to inculcate respect for fair judicial process and 
faith of the people in the efficacy of law. The 
decision is S.P.Chengalvaraya Naidu v. Jagannath, 
(1994)1 S.C.C. 1, is one where a partition suit was 
said to have been filed by the respondent before 
the Apex Court without disclosing the deed of 
release executed by him, relinquishing his rights in 
the property and obtained a preliminary decree. 
When the application for a final decree was filed, 
the appellants-defendants come to know about 
the want of /ocus standi of the respondent and 
challenged the application on the ground of fraud. 
The Apex Court held that non-disclosure of the 
vital document by a party vitiates the proceedings 
and the preliminary decree obtained by such a 
party in his favour by playing fraud on court was 
really a nullify and can be questioned even in 
collateral proceedings. In that context, the Apex 
Court observed that a litigant, who approached 
the court, is bound to produce all the documents 
executed by him which are relevant to the litiga- 
tion and if he withholds a vital document in order 
to gain advantage on the other side, then he would 
be guilty of playing fraud on the court as well as on 
the opposite party. 

14. As could be seen from the contentions urged 
on behalf of the petitioner, the main ground of | 
attack on the orders and judgment passed ‘by the 
courts beloware the grave lapses i in respect of vital 
procedural safeguards and ‘suppression of mate- 
rial soas to render theactionof the plaintiff,suffer ‘> 
the vice of playing fraud on the court as well as on. 
the opposite party, deliberately to deceiveandon ` 
undue advantage. The matter has to be viewed and 
considered from the said angle and perspective. 
15. The prayer and relief sought for in the suit 
O.S.No.9188 of 1992, which has been already 
adverted to would go to show that the declaration 
of minority status was specifically sought for with 
reference to the Trust as also M.G.R. Law Col- 
lege, Kanyakumari with particular reference to 
the provisions of the Tamil Nadu Private Colleges 
(Regulation) Act, 1976 and the Rules made there- 
under as also Statute 21 of Chapter XXVI of the 
Law of University, which is stated to be the same 
as the one applicable to the Madurai Kamaraj 
University. In the context of such a prayer involv- 
ing also the 3rd dependent-University, perhaps 
the suit could not have been maintained without 
making the university as a party defendant to the 
proceedings in the court below. Though it is the 
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right of the plaintiff to choose the party respon- 
dent or defendants toa cause to be instituted or to 
give up or abandon a party at any stage of the suit 
or proceedings. Such things cannot be allowed to 
be done without consequential amendment of 
pleadings. It is pre-posterous to claim a relief 
against a party or a relief in terms, which will 
directly affect the rights of a party, but yettlaim a 
right also either not to implead such a person or 
authority who may be directly affected as a partyor 
give up or abandon such a person once earlier 
made a party to the proceedings. In such cases, in 
the absence of consequential amendment and 
deletion of the relief prayed and relief sought for 
as well as the allegations pertaining to such a 
party, who is not impleaded or given up subse- 
quently the proceedings will suffer the vice of not 
having before the Court the necessary parties and 
onsuch ground alone the proceedings will have to 
fail without there being any enquiry or adjudica- 
tion on the merits of the claim. The court in such 
cases cannot also pretend to be either ignorant or 
oblivious to such potent manoeuvres and manipu- 
lations or itself allow it to be made in gross abuse 
of the judicial process. De hors the presence of the 
3rd defendant asa party to thesuit O.S.No.9188 of 
1992, the petitioner could not be permitted to 
have the declaration of the nature claimed in the 
suit or in the injunction application without viola- 
tion of the procedure of law as well as the course 
of justice. Even that apart as has been indicated 
earlier, the petitioner herein who was a party and 
who has filed its written statement and also its 
counter-affidavit to the injunction application, 

cannot be given up behind its back, depriving its 
Tight to insistupon either the costs or even to raise 
a plea that in consequence of such giving up or 
withdrawal or abandoning the suit itself would be 
rendered futile and cannot be as it has been framed 
and filed pursued. The trial Court (III Assistant 
Judge, City Civil Court, Madras) also, in my view, 
ought to have seen that the parties do not take 
undue advantage of the Courts and Court proce- 
dures and should not also willingly allow itself to 
be abused by either one or the other of the parties 
to the proceedings before it at the expense of the 
other or in denigration and abuse of process of 
court. In this case, I find from what has happened, 

the indident which, have been set out in detail in 
the earlier portion of this order, that the Court 
below has voluntarily contributed itself by will- 
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ingly allowing it to be abused in order to help the 
plaintiff reap an undeserved benefit, which would 
ultimately have a serious consequence of under- 
mining the respect for a fair judicial process and 
faith of the people in the efficacy of law. 

16. So far as the suit O.S.No.6549 of 1993 is 
concerned, itis distressing to notice that the plain- 
tiff has totally suppressed the filing of the earlier 
suit and the pendency of thesame in the very court 
though before another Presiding Officer. Though 
the University has not been specifically impleaded 
as a party, the ultimate decree that has been prayed 
for, was for a declaration of the minority status of 
the petitioner-institution for purposes of tamil 
Nadu Private Colleges (Regulation) Act, 1976. In 
the body of the plaint, as has been earlier noticed, 
not only a reference is made to the various educa- 
tional institutions, including the lawcollege, buta 
definite and positive indication has been given 
that the declarationis sought for to protect those 
various categories of institutions referred to in 
paragraph 3 of the plaint by claiming rights as 
minority institution, of which, the law college is 
one. That apart, in the list of documents filed 
along with the plaint, which also appear to have 
been marked at the time of the ex parte trial, 
besides the deed of trust and the community cer- 
tificates relating to the trustees of the plaintiff- 
trust, theonly other remaining document that has 
been marked, was the application for recognition 
for starting law college, along with an acknow- 
ledgement. Though the learned counsel for the 1st 
respondent, at the time of the argument of the case 
before this Court, contended that the second suit 
was not with reference to the issue relating to the 
law college, it is beyond comprehension as to why 
of all the other institutions the application for 
recognition for the starting of the law college has 
alone been marked as a document without refer- 
ence to any other institutions referred to in the 
plaint or the documents relating to such other 
institutions. On a careful analysis of the nature of 
the claim sought to be projected in the subsequent 
suit O.S.No0.6549 of 1993, one is constrained to 
come to the inevitable conclusion that is for the 
very Same purpose and with the same object, for 
which the earlier suit was filed, the second suit also 
came to be filed by the plaintiffapparently with an 
oblique and sinister motive and more. In addition 
thereto, undue haste and urgency appears to have 
been exhibited in seeking orders for dispensing 
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with the compliance of the requirement of the 
notice under Sec.80, C.P.C., notwithstanding the 
pendency of the earlier suit. There could be no 

















the grant of permission dispensing with the statu- 
tory Sec.80, C.P.C. notice. The Court also, before 
proceeding with the ex parte trial, has deliberately 
omitted to keep itself above to the position that it 
has earlier dispensed with the notice under Sec.80, 
C.P.C. even without ensuring whether the defen- 
dant has been properly served in the second suit 
and whether the defendant state had been allowed 
sufficient time to defend itself it should not have 
hurried up with the ex parte trial, resulting in an ex 
arte decree. The plaintiff cannot pretend igno- 
rance of the fact that the other suit is being con- 
tested by the State. I have had the documents and 
records in the second suit also, called for. A 
perusal of the ex parte evidence recorded would go 
to “how that neither the one and half pages of the 
socalled deposition recorded by the Presiding Of- 
ficers of the II Assistant City Civil Court is intelli- 
gible, nor in my view, the same can be even consid- 
ered to be a record of evidence. In many places I 
notice except the first letter, in respect of some of 
the words, the Presiding Officer has drawn only a 
straight line with no following letters an dappar- 
ently it is on that account, he could not even refer 
to the contents of the so called ex parte evidence, 
recorded by him. The force of a conduct of the 
proceedings by the II Assistant Judge, City Civil 
Court, Madras, in the manner in which he has 
done and the manner in which he has recorded the 
proceedings, is highly derogatory of the judicial 
norms and proprieties. It is surprising that the 
Presiding Officer should have indulged in such 
type of recording of evidence in spite of the re- 
peated circulars of this Court that the recording of 
evidence should be intelligible and clear. The 
manner in which the II Assistant Judge, City Civil 
Court, Madras has chosen to rush through the 
whole gamut of proceedings and perhaps record- 
ing the evidence also deliberately in an unintelli- 
gible manner and passing a laconic judgment with- 
out adverting to any of the materials warranting 
the grant ofreliefas prayed for with serious and far 
reaching consequences would only go to show that 
he has willingly played into the hands of the plain- 
tiff/lst respondent herewith and passed way and 
faciliated the plaintiffs unscrupulous manoeuvres 
an dmanipulations amounting toa daring raid on 
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court and oppression- of the, defendant State. I 
cannot refrain from expressing my dispfeasure as 
well as condemnation of this manner of imparting 
justice by the II Assistant Judge, City Civil Court, 

which, in my view, amounts to not dispensing 
justice, but really dispensing with justice. The 
extraordinary interest that the court below has 
chosen to exhibit in the matter to throw to winds 
all the procedural safeguards devised to prevent 
abuse of process of court, hardly befits judicial 
process or the status of the Presiding Officer ofa 
court of justice. The plaintiff could not have sought 
for the relief of the nature prayed forin the second 
suit also without the presence of the petitioner- 
University, which is a necessary and proper party 
to the proceedings. The provisions of the Tamil 
Nadu Private Colleges (Regulation), Act, 1976 
would show that apart from, getting recognition 
from the Government concerned, the affiliation 
of the concerned University must also be obtained 
to start an educational institution and it is beyond 
comprehension as, to, how the plaintiff could have 
chosen to institute a suit with a reliefof protection 
in the nature ofa declaration of minority status of 
the plaintiff qua .the provision of the Tamil Nadu 
Private Colleges (Regulation) Act, 1976 and the 
Rules made thereunder without arraying the nec- 
essary and proper parties to the said proceedings. 
The second suit appears to be a deliberately schemed 
one to play fraud on the Courts has also the 
opposite party, in gross abuse of process of Court. 

17. Viewed in the above perspective, I am of the 
view that though the principles of res judicata or 
constructive res judicata or the bar of the suit 
contemplated under O.23, Rule 1, C.P.C. would 
notbe attracted, the, filing of the second suitin the 
manner and circumstances it was done should be 
discouraged and should not be allowed in the 
interest of justice and in order to preserved and 
maintain the efficacy of judicial process and the 
ruleoflawand to inculcate respect for fair judicial 
process and faith of the people in the efficacy of 
law. The fraud played upon the courts and the 
opposite parties by the plaintiff in suppressing the 
filing and pendancy of the earlier suit and getting 
an order dispensing with the procedure to be 
complied with under Sec.80, C.P.C. itself would be 
sufficient to castigate the plaintiff as well as the 
proceedings filed in the second suit to be guilty an 
attempt deliberately made to withhold the rele- 
vant and vital material from. the knowledge of the 


Il] Ramasamy v. Puviarasan 95 


court as also keep out the necessary and proper 
party to the proceedings and by such acts of decep- 
tion, gain an undue and undeserve advantage. The 
judgment and decree obtained by playing such 
fraudulent manoeuvres and manipulations on the 
court as also the necessary and proper party, behind 
whom such judgment and decree has been ob- 
tained, is a nullityand non est in theeye of law. The 
universal declaration made by the Supreme Court 
in the decision in S.P.Chengalvaraya Naidu v. 
Jagannath, (1994)1 S.C.C. 1, would be more 
appropriate to be quoted in the context of the 
present case, in the following terms: 
“The courts of law are meant for imparting 
justice between the parties. One who comes to 
the court must come with clean hands, We are 
constrained to say that more often thatn not, 
process of the court is being abused. Property- 
grabbers, tax-evaders, bank-loan dodgers, and 
other unscrupulous persons from all walks of 
life find the court-process a convenient lever 
toretain the illegal-gains indefinitely. We have 
no hesitation to say that a person, who’s case is 
based on falsehood, has no right to approach 
the court. He can be summarily thrown out at 
any stage of the litigation”. 
18. For all the reasons stated above, I am of the 
view that the orders passed by the courts below in 
O.S.No.9188 0f 1992 and the judgment and decree 
in O.S.No.6549 of 1993 deserve to be and are 
liable to be set aside and the following dircctions 
shall be issued to ensure effective justice being 
rendered and which course alone will be in the 
interest of all parties concerned and also in order 
to maintain respect for the rulc of law and admini- 
stration of justice: 
(a) The judgment and decree passed by the I] 
Assistant Judge, City Civ] Court, Madras in 
O.S.No.6549 of 1993 shall stand hereby set 
aside and the suit shall stand dismissed with no 
costs in the sult. 
(b) The order of the III Assistant Judge, City 
Civil Court, Madras passed on 22.9.1993 in 
O.S.No.9188 of 1992 permitting the withdrawal 
of the suitagainst the 3rd defendant/petitioner 
herein, as not pressd, shall stand sct aside and 
that the 3rd defendant shall stand restored as 
party 3rd defendant in the suit as well as in the 
corresponding applications fi Medin thesuit for 
injunction. 
(c) If for any reason during the trial of the suit, 


the plaintiff persists in giving up or abandon- 
ing the 3rd defendant, the Court is obliged to 
consider in the presence of the 3rd defendant 
the legality and propriety of such a claim and 
also regarding the maintainability of such suit 
in the absence of a proper and necessary party 
like the 3rd defendant as a preliminary issue 
even before entering into an adjudication on 
the merits of the claims. 

- (d) There shall be a direction to the Principal 
Judge, City Civil Court to post the suit 
O.S.No.9188 of 1992 now on the file of the III 
Assistant Judge, City Civil Court, to any other 
learned judge of the City Civil Court, than the 
present incumbents in the II and in the HI 
Assistant Court and on such posting being 
ordered by the learned Principal Judge, City 
Civil Court, Madras, the court shall entertain 
the suit O.S.No.9188 of 1992 and proceed to 
dispose of the same on merits and in accor- 
dance with law after due notice and opportuni- 
lies to all the parties to the proceedings. 

The above revisions shall stand allowed in the 
above terms with costs of Rs.4,000 (one set). 


Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.A.Swami, C.J. and Somasundaram, J. 


L.P.A.No.201 of 1993 4th January, 1994. 
Ramasamy 
v. 

Puviarasan (Minor) represented by his mother 
and next friend Rathinam Respondent. 


«Appellant 


(A) Civil Procedure Code (V of 1908), Sec.104, 
0.39, Rule 1 and O.43, Rule 1(r) - Suit for a decla- 
ration of title and permanent injunction from inter- 
fering with possession - Interim injunction granted 


` pending trial - Suit dismissed - On appeal interim 


injunction refused - Single Judge of High Court 
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granting temporary injunction pending appeal - 
Whether justified. 

It is relevant to notice that though an appeal lies 
against an order granting or refusing to grant a 
temporary injunction the scope of such an appeal 
is not as that of a regular appeal. The appellate 
court is required to see only as to whether the trial 
court has exercised the discretion judiciously and 
has taken into consideration the factors which are 
relevant to an order of temporary injunction. Mere 
fact that an appellate court would come to a 
different conclusion on appreciation of the con- 
tentions than the one arrived at by the trial court 
is not a ground for interfering with the order 
passed by the trial court granting or refusing to 
grant an order of temporary injunction. Conse- 
quently, whenever an appeal is filed against an 
order granting or refusing to grant an order of 
injunction, in deciding the appeal the appellate 
court also shall have to bear in mind the findings 
recorded by the trial court and the reasons given 
and consider whether the discretion is properly 
and judicially exercised, whether the order is un- 
reasonable and palpably unjust and erroneous 
and ignores material facts and circumstances and 
thereby there is miscarriage of justice, In the case 
ofan application filed for temporary injunction in 
the appeal preferred against the judgment and 
decree passed in the suit, the findings recorded by 
the trial court while decreeing or dismissing the 
suil will havea great value in consideration ofsuch 
an interlocutory application. Until the appeal is 
decided those findings will prevail. Unless it is 
shown that the findings on the very face of them 
are bad, unreasonable palpably erroneous nor- 
mally pending disposal of the appeal such findings 
do forma basis for considering the application. Of 
course in exceptional cases where it is shown that 
there 1s going to be irreparable loss or failure of 
justice it is opento the appellate court to consider 
the question of using an order of temporary in- 
junction on being satisfied that the findings are 
perversc or unreasonableandare arrived atignor- 
ing material evidence. [Para. 2] 
(B) Civil Procedure Code (V of 1908), Sec.24 - 
Petition for temporary injunction pending appeal - 
Appellate Judge expressing certain opinion in order 
rejecting temporary injunction - It disqualifies him 
from hearing appeal - Transfer of appeal to another 
judge on that ground - It justified. 

Mercly because a judge expresses certain opinion 
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while considering the interim prayer he cannot be 
disqualified from hearing and deciding the appeal. 
Any opinion expressed on the interim prayer is 
intended only for that purpose. It cannot be con- 
strued as final and conclusive. It is always open to 
decide the appeal without reference tosuch obser- 
vations or findings recorded at the interlocutory 
Stage. Ifitis accepted as valid principleor rule that 
a judge while deciding the interlocutory matter, if 
expresses any opinion on the issues arising in the 
matter, he cannot be permitted to finally hear and 
decide the appeal it would lead to anomalous 
Situation and it would be disastrous to the very 
system. The order passed by the learned single 
Judge directing the withdrawal of the appeal from 
the Subordinate Judge and transferring the same 
to the Principal Subordinate Judge, Thanjavur 
also cannot be sustained in law. [Para. 5] 
Appeal under Clause 15 of the Letters Patent 
against the Order of Swamidurai,J., dated 9.11.1993 
and made in the exercise of the Appellate Jurisdic- 
tion of the High Court in C.M.A.No.215 of 1993, 
etc. 

S.Thiruvenkataswany, for Appellant. 

K Yamunan, for Respondent. 

The Judgment of the Court was delivered by 
K.A.Swamy, CJ.: This Appeal is preferred against 
the order dated 9.11.1993, passed by the learned 
single judge in Civil Miscellaneous Appeal No.215 
of 1993. 

2. The aforesaid appeal was filed against the order 
dated 11.1.1993, passed by the learned Subordi- 
nate Judge, Pattukkottai, on ILA.No.185 of 1992 
filed in A.S.No.62 of 1992. The facts necessary for 
the purpose ofdeciding the question as to whether 
the learned single Judge is justified in setting aside 
the order dated 11.1.1993 passed by the Subordi- 
nate Judge, Pattukkottai are as follows: The ap- 
pellantis the defendant in the Original Suit No.42 
of 1990 filed in the District Munsifs Court, Pat- 
tukkottai by the respondent-plaintiff for a decla- 
zation that the plaintiff is the owner of the land 
bearing Survey No.193/4B, measuring 46 cents, 
situate in Karambayam village, Pattukkottai Ta- 
luk, Thanjavur District and also for a permanent 
injunction from interfering with his peaceful 
possession and enjoyment of the land. The plain- 
tiff claimed that he had obtained sale deed from 
the son of the defendant, transferring the land ın 
question and from the date ofsale he has been put 
in possession of the same and has been in enjoy- 
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ment of it. On the contrary, the defendant pleaded 
that the land in question had not been put to the 
share of his son; therefore, he had no right to 
alienate the same. The trial court decided the suit 
against the plaintiff both on title as well as on 
possession and dismissed the suit. Aggrieved by 
the decree of the trial Court, the plaintiff has 
preferred A.S.No.62 of 1992 in the Court of the 
Subordinate Judge, Pattukkottai. Pending the 
appeal, the plaintiff-appellant made an applica- 
tion for an order of temporary injunction. The 
learned Subordinate Judge has rejected it on 
considering the contentions elaborately. The leamed 
single Judge in the civil miscellaneous appeal has 
set aside that order. The reason given by the 
learned single Judge for setting aside the order is 
found in paragraph 4, which reads thus: 
“The respondent herein has filed a counter 
affidavit. This respondent is the son of Chin- 
nathambi Udatyar who has sold the suit-prop- 
erty to the minor plaintiff. It is not disputed 
that there was an injunction during pendency 
of the suit as against the respondent herein. 
The suit was dismissed by the trial court. The 
vendor of the suit property in favour of the 
appellant herein is none other than his own 
son. It is a registered sale deed and in view of 
the order of interim injunction granted by the 
trial court, I am inclined to continue the same 
during pendency of the first appeal. In the 
circumstances, the order of the lower appel- 
late court is set aside and there shall be an 
order of interim injunction as prayed for in 
LA.No.185 of 1992 pending disposal of the 
appeal A.S.No.62 of 19972...” 
Thereafter, the learned single Judge has directed 
the transfer of A.S.No.62 of 1992 to the Principal 
Subordinate Judge, Thanjavur. Thus, from the 
order of the learned single Judge, it is clear that 
the only reason that has prevailed upon the learned 
single Judgeis that the vendor of thesuit property 
is no other than theson of the defendantand there 
is a sale deed executed by him in favour of the 
plaintiff and that there was an order of temporary 
injunction granted during the pendency ofthesuit 
and therefore, the order passed by the learned 
Subordinate Judge refusing to grant an order of 
temporary injunction pending the appeal is liable 
to be set aside. It is relevant to notice that though 
anappeal lies against an order granting or refusing 
to grant a temporary injunction, but the scope of 


MLJ 13 


such an appeal is not as that of a regular appeal. 
The appellate court is required to see only as to 
whether the trial court has exercised the discretion 
judiciously and has taken into consideration the 
factors, which are relevant to an order of tempo- 
rary injunction. Mere fact that an appellate court 
would come to a different conclusion on apprecia- 
tion of the contentions that the one arrived at by 
the trial court, is nota ground for interfering with 
the order passed by the trial court granting or 
refusing to grant an order of temporary injunc- 
tion. consequently, whenever an appeal is filed 
against an order granting or refusing to grant an 
order of injunction, in deciding the appeal the 
appellate court also shall have to bear in mind the 
findings recorded by the trial court and the rea- 
sons given, and consider whether the discretion is 
properly and judicially exercised whether the order 
is unreasonable and palpably unjust and errone- 
ous and ignores material facts and circumstances 
and thereby there is miscarriage of justice. In the 
case of an application filed for temporary injunc- 
tion in the appeal preferred against the judgment 
and decree passed in the suit, the findings re- 
corded by the trial court while decreeing or dis- 
missing the suit will have a great value 1n consid- 
eration such an interlocutory application. Until 
the appeal is decided, those findings will prevail. 
Unless it is shown that the findings, on the very 
face of them are bad, unreasonable, palpably erro- 
neous normally pending disposal of the appeal, 
such findings do form a basis for considering the 
application. Of course, in exceptional cases, where 
itisshown that there is going to beirreparable loss 
or failure of jusuce, it is open to the appellate 
court to consider the question of issuing an order 
of temporary injunction, on being satisfied that 
the findings are perverse or unreasonable and are 
arrived at ignoring material evidence. 

3. Learned single Judge has not adverted to any of 
these aspects. When the trial court has recorded a 
finding that the son of the defendant hid no au- 
thority to alienatc, pending disposal of the appeal, 
there was no reason whats ver to take a different 
view. Therefore, we tind it difficult to accept as 
correct and affirm the order passed by the learned 
single Judge. 

4. Learned counsel appearing for the respondent 
submitted that there was an order of temporary 
injunction during the pendency of the suit, there- 
fore, as the findings recorded by the trial court are 
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open to challenge in the appeal, it is just and 
necessary to maintain the statis quo. Hence, the 
learned single judge is justified in setting aside the 
order of the learned first appellate judge and 
consequently granting an order of temporary in- 
junction. It may be relevant to notice that the 
learned first appellate judge has also borne in 
mind this aspect of the matter and has acted upon 
the findings recorded by the trial court in consid- 
ering the prayer for granting or refusing to grant 
an order of temporary injunction. In doing so, the 
learned first appellate judge cannot be held to 
have acted either illegally or arbitrarily or unrea- 
sonably. Therefore, we are of the view that there is 
no justification to interfere with the order of the 
first appellate judge. 

5. It is next contended that as the first appellate 
judge has expressed opinion on several points 
arising in the appeal, while considering the in- 
terim prayer, no purpose is served by permitting 
him to decide the appeal. Therefore, the learned 
single Judge is justified in directing the appeal to 
be withdrawn from his file and to be transferred to 
the Principal Subordinate Judge, Thanjavur. We 
are of the view that merely because a judge ex- 
presses certain opinion while considering the in- 
terim prayer, he cannot be disqualified from hear- 
ing and deciding the appeal. Any opinion ex- 
pressed on the interim prayer is intended only for 
that purpose. It cannot be construed as final and 
conclusive. It is always open to decide the appeal 
without reference to such observations or findings 
recorded at the interlocutory stage. If it is ac- 
cepted as valid principle or rule thata Judge while 
deciding the interlocutory matter if expresses any 
opinion on the issues arising in the matter, he 
cannot be permitted to finally hear and decide the 
appeal, it would lead to anomalous situation and 
it would be disastrous to the very system the order 
passed by the learned single judge directing the 
withdrawal of the appeal from the subordinate 
Judge and transferring the same to the Principal 
Subordinate Judge, Thanjavur, also cannot be 
sustained in law. 

6. For the reasons stated above, this letters patent 
appeal is allowed, the order dated 9.11.1993 set- 
ting aside the order dated 11.1.1993 passed on 
I.A.No.185 of 1992 by the learned Subordinate 
Judge, Pattukkottai, in A.S.No.62 of 1992 is set 
aside. The order dated 11.1.1993 passed on 
].A.No.185 of 1992 is restored. The judgment 
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dated 9.11.1993, directing the withdrawal of the 
appeal A.S.No.62 of 1992 from the file of the 
Subordinate Judge, Pattukkottai and transferring 
the same to the file of the Principal Subordinate 
Judge, Thanjavur is set aside. 

7. We also further make it clear that any observa- 
tions or the findings recorded by the learned 
Subordinate Judge, Pattukkottai, while deciding 
1.A.No.185 of 1992 shall not be taken into consid- 
eration while deciding the appeal A.S.No.62 of 
1992, which shall be decided on the basis of the 
evidence on record and the contentions urged by 
both sides. In the facts and circumstances of the 
case, there will be no order as to costs. 


‘L.P.A. allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS 


Present: Abdul Hadı, J. 


C.R.P.No.1138 of 1989 19th November, 1993. 
Ravindranath ... Petitioner 
v. A 

Samucl Asirvatham ... Respondent. 


Tamil Nadu Buildings (Lease and Rent Control!) 
Act (XVIII of 1960), Sec.14(1)(b) - Petition for 
eviction on the ground of bona fide requirement of 
landlord for demolition and reconsmiction - Bona 
fide requirement - Essentials to be proved - Held on 
facts bona fides, not established. 

In the present case there is no proof that demoli- 
tion of the existing building is necessary “by rea- 
son of the extent of the damage to its structure 
making it uneconomical or unsafe to undertake 
repairs” as laid down by the Supreme Court in 
P.Orr and Sons (P.) Limited v. Associated Publish- 
ers (Madras) Ltd, (1991)1 S.C.C. 301. First of al. 
excepting the landlord, no other independent witnes 
has been examined. Particularly the landlord has 
not chosen to get an engineer-commissione! 
appointed for inspection of the building and re- 
porting to the court the extent of damage to the 
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structure of the building making it uneconomical 
or unsafe to undertake repairs. That apart, even 
the landlord did not depose in relation to the said 
building anything specifically as pointed out by 
the Supreme Court in the above case. In the light 
ofthe above features, it is not difficult to hold that 
the landlord has not satisfied the requirements of 
proof as indicated by the Supreme Court in the 
abovesaid case. [Para. 6] 
That aparta morevital factor against the landlord 
is that as per the Ex.A-1 plan itself, the present 
case is not one of ‘demolition’. Admittedly, as per 
the plan only the tiled roof has to be changed and 
not the other portions of the building including 
the walls on which the tiled roof is resting. No 
doubt, the landlord stated that he is going to 
demolish the walls also. But, if he does so it will be 
in violation of the plan. If really after second 
thoughts he had decided to demolish the walls also 
and put up a new wall therein, he would have got 
the Ex.A-1 plan modified. But the landlord as not 
done so. All these show that ‘demolition’ as such 
was notin thecontemplation ofthe landlord at all. 
[Para. 7] 
Lastly, if in view of the subsequent events also it 
cannot be said that the bona fide requirements 
contemplated under Sec.14(1)(b) has been satis- 
fied. The landlord himself vacated one of the 
portions of the building and let out the same. The 
said portion is adjacent to the portion occupied by 
the present tenantand from the photo exhibited in 
the present case, it is also clear that the tiled roof 
extends even over the abovesaid adjacent portion 
occupied by the landlord himself. If the abovesaid 
entire tiled roof has to be replaced, the landlord 
after himself vacating the same, would not have let 
itout to another tenant. Therefore, it can safely be 
concluded that the bona fides of the landlord have 
not been established at all. [Paras. 11 & 12] 
Cases refcrred to: 
P.Orr and Sons (P.) Limited v. Associate Purchas- 
ers (Madras) Limited, (1991)1S.C.C. 301. [Para.3] 
K.Krishnan v. Munuswamy, A.I.R. 1979 Mad. 50: 
(1978)10 Lawyer 65. [Paras. 3, 8] 
Ramachandran v. Kasim Khaleeli, (1965) 1 M.L.J. 
78. (Para. 4] 
S.A.Hanry v. J.V.K.Rao, (1971)2 M.L.J. 297: ALR. 
1972 Mad. 64: 84 L.W. 523. [Paras. 4, 8] 
Manickam Chettiar v. Pasumponnal Achi, 1976 
T.L.N.J. 256. [Para. 4] 
S.Desikan, for Petitioner. 


S.William, for P.Peppin Fernando, for Respon- 
dent. 

The Court made the following 

ORDER: The tenant under the Tamil Nadu Build- 
ings (Lease and Rent Control) Act 18 of 1960 
(hereinafter referred to as ‘the act’) is tne peti- 
tioner in this civil revision petition. 

2. The respondent-landlord raised three grounds 
in R.C.O.P.No.95 of 1984 on the file of the Rent 
Controller, Tirunelveli for securing the eviction 
of the petitioner. But, this civil revision petition is 
concerned only with one of the abovesaid three 
grounds viz , demolition and reconstruction (under 
Sec.14(1)(b) of the Act). The R.C.O.P. was dis- 
missed on all the said three grounds. But, in the 
appeal filed by the respondent-landlord in 
R.C.A.No.22 of 1986, the said dismissal was set 
aside and eviction was granted on the ground of 
demolition and reconstruction. Hence the civil 
revision by the tenant. 

3. The learned counsel for the petitioner makes 
the following submissions. The landlord has not 
proved that the building was bona fide required by 
him for the immediate purpose of demolition and 
for erecting a new building on thesite in question. 
He particulary draws my attention to the decision 
in P.Orr and Sons (P.) Limited v. Associated Pub- 
lishers (Madras) Ltd, (1991}1 S.C.C. 30] and sub- 
mits that the principles laid down therein with 
reference to the abovesaid Sec.14(1)(b) have not 
been followed at all by the appellate authority in 
passing the abovesaid eviction order. He also points 
out that Ex.A-1, the sanctioned plan obtained 
from the Municipal Authority for the alleged 
demolition and reconstruction only seeks to change 
part of the roof of the building, viz., the uled 
portion of the roof and such a change of the roof 
alone cannot be demolition spoken to in the said 
Sec.14(1)(b). In this connection he also brought 
to my notice the evidence given by P.W.1, the 
landlord regarding abovesaid Ex.A-1. He also relies 
on the Division Bench judgment of this Court in 
K Krishnan v. Munuswamy, A.I.R. 1979 Mad. 50: 
(1978)10 Lawyer 65. He also points out that the 
landlord did not even make an attempt to appoint 
an engineer-commissioner or any other commis- 
sioner to inspect the petition-building and report 
as to its condition. He also points out that the. 
petition-building is part of a larger building, con- 
taining the abovesaid tiled roof, throughout the 
middle of the said larger building, including the 
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portion of the petition building and other por- 
tions and that if the said tiled roof has to be 
removed and replaced the landlord would not 
have Jet out those other portions afresh to several 
tenants, after the respective previous tenants 
occupying the said other portions vacated their 
portions, after the order of the appellate 
authority.The above fact has been stated in the 
affidavit in support of C.M.P.No.3022 of 1993 in 
this civil revision petition and as against the many 
specific averments regarding the same, there is no 
denial atallin the counter‘affidavit filed therein by 
the landlord. In view of these subsequent events 
also, the bona fide requirement contemplated under 
Sec.14(1)(b) has not been established. 
4, On the other hand, the learned counsel for the 
respondent-landlord reiterates that the abovesaid 
bona fide requirement has been proved and that 
since even a first floor is going to be built after 
removing the abovesaid tiled roof over the ground 
floor, the present case certanily would come under 
the term “demolition”. He also relies on the deci- 
sions in Ramachandran v. Kasim Khaleeli, (1965) 1 
M.LJ. 78, S.A.Hanry y. I V.K Rao, (1971)2 M.L.J. 
297: A.LR: 1972 Mad. 64: 84 L.W. 523 and Man- 
ickam Chettiar v. Pasumponnal Achi, 1976 T.L.N.J. 
256. With reference to the abovesaid subsequent 
event mentioned in the supporting affidavit in 
C.M.P.No.3022 of 1993 he submits that the 
abovesaid tenants to whom those abovesaid por- 
tions have been [et out after the appellate author- 
ity’s order, havé agreed to vacate when it is re- 
quired and that some of them have already va- 
cated. 
5. I have considered the rival submissions. No 
doubt, in the present case, there is the required 
pleading in the R.C.O.P. which would satisfy 
Sec.14(1)(b), but the said pleading has been to- 
tally denied and so itis absolutely necessry for the 
landlord to establish the requirements under 
Sec.14(1)(b) of the Act. The Supreme Courtin the 
above referred to P.Orr and Sons (P.) Limited v. 
Associated Publishers (Madras) Ltd, (1991)1 S.C.C. 
301, has concluded as follows in paragraph 30: 
“the essential and overriding consideration 
.. 1s the condition of the building that demands 
timely demolition by reason of the extent of 
damage to its structure making it uneconomical 
ornunsafe toundertake repairs. White the condi- 
tion of the building by itself may not necessar- 
ily establish the bona fide requirement under 
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clause (b), that condition is not only oneof th 
various circumstances which may be taken int 
account by the controller, butit is the essentiz 
condition in the absence of which it would no 
be possible for the landlord to prove that h 
was a bona fide requirement which is timely 
directly and solely for the purpose of demoli 
tion of the building. The Act does not accep 
the requirement by the landlord ona bona fid 
requirement within the meaning of the provi 
sion unless the condition of the building, in th 
context of the relevant circumstances, require 
demolition”. /Ttalics supplied] 
6. In the present case, I do not find any proof tha 
demolition of the existing petition building i 
necessary “by reason of the extent of damage toil 
structure making ıt uneconomical or unsafe t 
undertake repairs”. First of all, excepting the P.W.: 
the landlord, no other independent witness ha 
been examined. Particularly, the landlord has nc 
chosen to get an engineer-commissioner appointe 
for inspection of the building and reporting to th 
court, the extent of damage to the structure of th 
building, making it uneconomical or unsafe t 
undertake repairs. That apart, even P.W.1, th 
landlord did not depose in relation to the sai: 
building anything specifically as pointed out b 
the Supreme Court in the above case. In the chiel 
examination, no doubt he vaguely states, 


“Abs SHLD HUGUTg Crore reer Hema 
ued ereng.” 


No doubt, there is not cross examination on thi 
vague deposition given regarding the condition c 
the building, though R.W.1, the tenant has de 
posed thus: 


“grar Gig id pon epyura Sig Lie 
Hrs S15) Duaa Nupld Hemerominuled Bavened.”” 


In the light of the above features, it is not difficul 
to hold that the landlord has not satisfied th 
requirements of proof as indicated by Suprem 
Court in the abovesaid decision. 

7. That apart, a more, vital factor against th 
landlord is that as per the abovesaid Ex.A-1 itse] 
the present case is not one of “demolition” at a] 
Admittedly as per Ex.A-1, only the abovesaid tile 
roof has to be changed and not other portions ¢ 


(] Ravindranath v. Samuel Asirvatham (Abdul Hadi, J.) 


the building including the walls on which the tiled 
coof is resting. P.W.1 has also deposed in cross- 
examination as follows: 
“eaii g-i [yore Mg tugrs sm 
allevened.”’ 
Earlier he also deposed as follows: 


“sae g-i smGuTg) 28b phun emer 
GLO amru Aag MLO AHG LANTA 
biLůur CUr A womgule s Qagre sresrc 
uL Ammy.” 

No doubt, thus he has stated that after removing 
the abovesaid tiled roof, he is going to put up a 
terrace instead, and put up two rooms in the first 
floor over and above the said terrace. But Ex.A-1 
plan does not show that the walls on which the 
tiled roof rests are also to be demolished. No 
Joubt, P.W.1 stated contrary to what is contained 
kn Ex.A-1 that he is going to demolish the said 
walls also. But, if he does so, it will be in violation 
of Ex.A-1 plan. If really, after second thoughts he 
had decided to demolish the walls also and put up 
a new wall therein, he would have got Ex.A-1 plan 
modified at least after the disposal ofthe R.C.O.P. 
and before the appeal was disposed of. The learned 
counsel for the tenant specifically also points out 
that the landlord has even filed on application for 
reception of additional documents while the rent 
control appeal was pending in order to prove his 
means for putting up the new building. While so, 
according to the said counsel, ifreally he wanted to 
demolish the abovesaid walls, he would have applied 
Kor necessary alteration in Ex.A-1 plan and ob- 
kained sanction therefor and would have filed 
changed plan into court at least at the appellate 
stage. But, the landlord has not done so, All these 
show, according to the said counsel, the ‘demoli- 
tion’ as such was not in the contemplation of the 
‘landlord at all. 
(8. In K Krishnan yv. Munuswamy, A.I.R. 1979 Mad. 
50: (1978)10 Lawyer 65, a Division Bench of this 
‘Court has held that a change of the roof of a 
building will not by itself amount to demolishing 
a building and putting up a new building on the 
‘site of the old building and that to such a case, 
‘Sec.14(1)(b) will not be attracted. The said Divi- 
‘sion Bench decision has actually overruled S.A.Henry 
«v. J.V.K.Rao, (1971)2 M.L.J. 297: AIR. 1972 Mad. 
64: 84 L.W. 523, relied by the learned counsel for 
the respondent. In (1971)2 M.L.J. 297, referred to 
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above, a learned single Judge of this Court had 
held that in between “repairs” as defined in the 
Act and “demolition and erection of a new build- 
ing”, there could be many changes which could be 
made to a building and for which there is no 
provision made in the Act. In other words, when 
changes much more substantial than mere ‘re- 
pairs’ fall for consideration, the learned Judge felt 
that if too technical meaning is to be given for the 
words demolishing and erecting a new building on 
the site’ appearing in Sec.14(1)(b) many cases 
where substantial changes which have to be made 
would not fall within the scope of the Act and 
therefore, the words appearing in Sec.14(1)(b) 
must be given a larger import than what they 
appear to convey by reading them in the ordinary 
manner. But the above referred to Division Bench 
overruled this ruling of the learned single Judge 
and observed thus: 
“With great respect, we are unable to agree 
with this view of the learned Judge. We have to 
interpret the statute and gather the intention 
of the legislature according to the words used 
applying the well-known principle that nor- 
mally we must attach to those words a gram- 
matical and literal meaning attributable to 
those words ..It is perhaps true that some changes 
in a building which would not fall under the 
expression ‘repairs’ as defined in the Act, would 
not amount to demolishing and erecting a new 
building on the site and if they fall out of the 
ambit of Sec.14(1)(b) of the Act. Eviction for 
those purposes may not be possible. We can- 
not rectify any lacuna, even if that be”. 
9. Likewise, the other decision cited by the learned 
counsel for the respondent Ramachandran v. Kasim 
Khaleeli, (1965)1 M.LJ. 78, has also been not 
approved by the abovesaid Division Bench, ın 
(1965)1 M.L.J. 78, Kailasam, J. held thus: 
“In this case the roof of the premises that is in 
the occupation of the petitioner is to be demol- 
ished and a staircase put, retaining only the 
walls. This in my opinion, would amount to 
demolition”. 
While adverting to this view of Kailasam, J., the 
abovesaid Division Bench observed thus: 
“With great respect we have to disagree with 
the view expressed by Kailasam, J.” 
10. No doubt in 1976 T L.N.J. 256, it 1s observed 
thus: 
“It is not necessary that every bit of the build- 
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ing has to be razed to the ground in order to 
satisfy Sec.14(1)(b)”. 
But, in the present case, the main walis themselves 
arenot to be demolished as per Ex.A-1. In thelight 
of the above referred to observations of the Divi- 
sion Bench, I am unable to hold that the present 
case is one of the demolition. 
11. Lastly in view of the above referred to subse- 
quent events also, it cannot be said that the bona 
de requirement contemplated under Sec.14(1)(b) 
has been satisfied. In the supporting affidavit to 
C.M.P. No.3022 of 1993, I find the following spe- 
cific allegations in paragraph 2: 
“After the appellate court’s order the respon- 
dent has converted entire building into a shop- 
ping complex. In fact the respondent who was 
occupying premises No.28, vacated the same 
and let out the same to Anjali Wines after 
receiving advance of Rs.40,000 and monthly 
rent of Rs.2,000. The portion immediately 
adjoining to my portion on the western side, he 
has let out the same to Three Star Laundry and 
to a Ice Manufacturer. The portion on the 
western side where the respondent was resid- 
ing he has Jet out the same to one Omnipatch 
Works for vulcanising. He has further let out 
another portion still on the western side to 
Swami Medicals for selling native medicines. 
He has let out the Northern Portion of the 
vulcanising shop for residential purpose. In 
the above circumstances these tenants have 
been inducted subsequent to the eviction peti- 
tion and has completely converted the place 
into a shopping complex”. 
As against these specific allegations, in the counter 
that was filed to the said C.M.P., there is no 
specific denial at all. What is stated in paragraph 
3 of the counter-affidavit is only as follows: 
“The averments made in para.2 of the affidavit 
is false and it is hereby denied.” 
Therefore, the abovespecificaverments cannot be 
brushed aside. Even the submission of the learned 
counsel for the respondent that the abovesaid 
inducted tenants have subsequently vacated or 
have agreed vacated, does not find a place in the 
counter-affidavit. That apart, it is significant to 
note that the landlord himself vacated one of the 
portions of the building and let out the same “to 
Anjali Wines after receiving advance of Rs.40,000 
and monthly rent of Rs.2,000”. Thesaid portion is 
only adjacent to the portion is to vacate occcupied 


‘The Madras Law Journal Reports 


[199 


by the present tenant and from the photo that ha: 
been exhibited in the present case, it is also clea 
that the abovesaid tiled roof extends even over the 
abovesaid adjacent portion occupied by the land- 
lord himself, but, subsequently, let out to the said 
Anjali Wines, as stated above. If the abovesaid 
entire tiled roof has to be replaced and new build- 
ingis going to be putup, thelandiord after himsel 
vacating the portion occupied by him, would not 
have let out the same to another tenant. 

12. Even disregarding the subsequent events it 1s 
clear that the court below has erred in coming tc 
the conclusion it reached without taking into accoun| 
the principles laid down in the abovesaid Su areme 
Court case and not applying those principles tc 
the facts of this case. Therefore, it can be safely 
concluded that bona fides have not been establishc 
at all. That apart, this ıs not a case where “fo; 
demolition” the petition building 1s sought for 
Further, the abovesaid subsequent event also proves 
that the landlord has no bona fides as requirec 
under the abovesaid Sec.14(1)(b). 

13. In the result, the civil revision petition is 
allowed, the order of the appellate authority is set 
aside and that of the Rent Controller is restored. 
However, in the circumstances of the case, there 
will be no order as to costs. 


Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Swamidurai, J. 


Appeal Against Order No.769 of 1993 
12th January, 1994. 


A.Mariasusai Appellant 
v. 
Natchiarammal and others ... Respondents. 


Civil Procedure Code (V of 1908), O.21, Rule 89 . 
Limitation Act (XXXVI of 1963), Schedule, Art. 127 
- Property sold in court auction -Fraud alleged ir 
auction sale - Application to set aside sale filec 
beyond time - If barred. 


II] Mariasuŝai v. Natchiarammal (Swamidurai, J.) 


InJsmail Rowtherv. Mynoon Bivi, A.I.R. 1966 Mad. 
84,itwas held that if there is any fraud practised on 
thecourt in the sale proceedings, the sale could be 
set aside even if the application for setting aside 
the sale is filed beyond the period of limitation. 
[Para. 6] 
In the present case, there was a fraud in the sale 
proceedings and the property was sold for a low 
and inadequate price. Accordingly, following the 
view taken by this Court in the above mentioned 
decision in 4.LR. 1966 Mad. 84, the court has 
ample jurisdiction to set aside the sale though the 
application was not filed in time. [Para. 7] 
Case referred to: 
Ismail Rowther v. Mynoon Bivi, (1965)2 M.L-J. 
197: .L.R. (1966)1 Mad. 313: 78 L.W. 498: A.LR. 
1966 Mad. 84. [Paras. 6, 7] 
Appeal aganist the order of the Court of the 
Principal Subordinate Judge, Tirunelveli, dated 
9.7.1993 and made in E.A.No.487 of 1992 in 
E.P.No.91 of 1990 in O.S.No.40 of 1982. 
P.Peppin Fernando, for Appellant. 
R.Nandakumar, for Respondent. 
The Court made the following 
ORDER: This civil miscellaneous appeal arose 
out ofan order in E.A.No.487 of 1992 in E.P.No.91 
of 1990 on the file of the learned Prinicpal Subor- 
dinate Judge, Tirunelveli, dismissing the applica- 
tion filed under O.21, Rule 89 and Sec.151, C.P.C. 
for setting aside the sale in respect of the third 
item of the execution petition. 
2. One Mariasusai filed an affidavit in support of 
the application E.A.No.487 of 1992 contending as 
follows: The defendant Iyemperumal Nadar, is the 
father of A.Deivigalingam and A.Natarajalingam 
both residing at No.82-A Kavalpirai street, 
Tirunelveli town. The abovesaid two persons filed 
O.S.No.111 of 1982 in the lower court against the 
respondent and on 31.10.1988, a preliminary de- 
cree was passed by which the third item of the 
property mentioned in the E.P., was allotted to the 
above two persons and others. On the strength of 
the preliminary decree, the abovesaid two persons 
had offered the said third item for sale to Mari- 
asusai, the third party in E.A.No.487 of 1992. The 
third item of the property would be a total extent 
of 12.55 cents. Along with that item, the abovesaid 
two persons also agreed to sell another portion of 
property measuring 3.5 cents and the price money 
for sale was fixed as 3 lakhs. The agreement of sale 
was entered into on 10.6.1990 between the third 
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party and the abovesaid two persons and on that 
day, the third party has paid Rs.2,000 towards 
advance amount. Again on 16.7.1990, the third 
party has paid asum of Rs.60,000 towards advance 
amount. Totally he has paid Rs.65,000 as advance. 
According to the third party, the third item of the 
property would easily fetch a sum of Rs.2.25 lakhs. 
3. The plaintiff filed O.S.No.40 of 1982 against the 
defendant Iyyemperumal Nadar for recovery of 
Rs.30,392 and a preliminary decree was passed on 
12.7.1982 and a final decree was passed on 25.9.1990. 
The third item of the property was brought to sale 
and the third party had purchased the third item 
for Rs.50,010 on 24.4.1992 and E.P. was posted for 
confirmation of sale on 6.7.1992. The abovesaid 
two persons who are the sons of the defendant had 
colluded with the auction purchaser in order to 
cheat the third party and in order to escape from 
the contractual liability as per the sale agrcement. 
The auction purchaser had purchased the prop- 
erty for Rs.50,010. The third party is prepared to 
deposit the initial money. Hence, the petition is 
filed for setting aside the sale. 

4. The 6th respondent in the E.P. who is the 
auction purchaser has filed a counter contending 
as follows: The petition to set aside the sale has 
been filed in collusion with the defendant. The 
defendant’s son Deivigalingam and Natarajalingam 
filed a petition under O.21, Rule 56 and Sec.151, 
C.P.C. In E.A.Nos.538 of 1991 and 539 of 1991 
before the property was brought to sale and those 
petitions were dismissed on 6.3.1992 and those 
persons filed these collusive petitions in order to 
defeat the rights of the plaintiff. The agreement 
said to have been executed by the abovesaid two 
persons is not valid. There is no bona fide in the 
petition for setting aside the sale and the agree- 
ment also is not true and it was fabricated for the 
purpose of the case and the petition for setting 
aside the sale is also barred by limitation. The sale 
has taken place on 24.4.1992 and the petition for 
setting aside the saleshould have been filed within 
25.6.1992 and so, under Art.127 of the Indian 
Limitation Act, the petition is barred and the 
decree amount has not been deposited as per the 
0.21, Rules 89 and 92(2), C.P.C. The auction 
purchaser submits that there is no violation ofany 
of the provisions of C.P.C. and so that the sale has 
to be confirmed and the petition to set aside the 
sale has to be dismissed. 

5. The sale was held on 24.4.1992 and the 6th 
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respondent purchased the property in court auc- 
tion for Rs.50,010. The petitioner in the E.A. has 
Stated that he has entered into an agreement of 
sale with the respondents 3 and 4 for purchasing 
the third item along with other properties for 
Rs.3,00,000 under Ex:A-1, dated 10.6.1990. It is 
the case of the thifd party, that he has paid Rs.65,000 
in ali to the respondents 3 and 4. According to the 
third party, he was not aware of the suit and the 
courtsale etc. The third item of the suit property, 
according to the appellant is worth about Rs.2.25 
lakhs, but it was sold for Rs.50,010. The lower 
court dismissed the petition on the main ground 
that the application was not filed in time. 

6. Learned counsel for the appellant relied upon 
the decision in the case of Ismail Rowther v. Mynoon 
Bry, (1965)2 M.L.J. 197; LL.R. (1966) 1 Mad. 313: 
78 L.W. 498: ALR. 1966 Mad. 84 in support of his 
contention that if there is any fraud practised on 
the court in thesale proceedings, the sale could be 
set aside even if the application for setting aisde 
the sale is filed beyond the period of limitation. In 
this case, the decree amount has been deposited 
under O.1, Rule 89, C.P.C., when the application 
was filed for setting aside the same. The petition 
for setting aside the sale was presented on 6.7.1992. 
The lower court found that there wasa fraud in the 
court auction. But it dismissed the application on 
the ground that it was barred by limitation. 

7. After hearing both parties, I concur with the 
view taken by the executing court that there was a 
fraud in the sale proceedings and that the property 
was sold for a low and inadequate price. Accord- 
ingly, following the view taken by this Court inthe 
abovesaid decision in Isman Rowther v. Mynoon 
Bivi, (1965)2 MLS. 197; LL.R. (1966)1 Mad. 313: 
78 L.W. 498: ALR. 1966 Mad. 84, the court has 
ample jurisdiction to set aside the sale though the 
application was not filed in ume. Accordingly, the 
order of the lower court is set aside and the appeal 
is allowed and the auction purchaser is entitied to 
refund of the sale price and other incidental charges 
paid by him in the lower court. In the circum- 
stances, there is no order as to costs. 
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Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, J. 


W.P.No.9074 of 1991 22nd March, 1994. 


N.Muthuraman and others Petitioners 
v 

The Deputy Registrar of Co-operative Socictics, 
Cuddalore and another ... Respondents. 


(A) Constitution of India (1950) Art.226 - Im- 
pugned order directing cancellation of appointments 
- Appointments not cancelled - Writ petition against 
unpugned order - If maintainable. 
This writ petition ıs not maintainable for the 
reason that there is no cause of action for the 
petitioners to approach this Court under Art.226 
of the Constitution of India. The impugned com- 
munication dated 4.6.1991 sent by the first re- 
spondent to the second respondent is only a direc- 
tion given by him to the second respondent to 
cancel appointments given to the petitioners. 
Admittedly there is no cancellation of the ap- 
pointment by the second respondent. Hence there 
is no cause of auction for the petitioners as such. 
[Para. 2] 
(B) Constitution of India (1950) Art.226 - Writ 
petition against. co-operative society - Whether main- 
tainable. 
As regards the second respondent any action taken 
by thesecond respondent cannot be questioned by 
a writ petition under Art.226 of the Constitution 
of India in view of the Full Bench decision of this 
Court in Thirubuvanam Silk Handloom Weavers 
etc. v. State of Tamil Nadu, (1992)1 L.W. 145, 
holding that no writ will lie against a co-operative 
society. [Para. 4] 
Cases referred to: 
S.Viswanathan y. The Deputy Registrar of Co-op- 
erative Credit Societies, (1984)1 M.L.J. 92: ALR. 
1984 N.O.C. 240 (Mad.): (1984)1 Lab.L.J. 405: 
(1984)16 Lawyers 47. [Para. 3] 
Thirtbuvanam Silk Handloom Weavers etc. v. State 
of Tamil Nadu, (1992)1 L.W. 145 (F.B.). [Para. 4] 
T.R.Mani, Senior Counsel, for Peppin Fernando, 
for Petitioners. 
M.Liyakath Ah, for Respondent No.1. 
The Court made the following 
ORDER: This writ petition can be disposed ofon 
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a very short ground. It is directed against the 
communication sent by the first respondent viz, 
the Deputy Registrar of Co-operative Societies, 
Cuddalore, on 4.6.1991 in N.K.No.3229/91 sent to 
the 2nd respondent. The said communication directs 
the second respondent to cancel to appointments 
given to the petitioners on the ground that thesaid 
appointments are made without getting the cadre 
strength fixed under Rule 149 of the Tamil Nadu 
Co-operative Societies Rules and without con- 
ducting the interviews through a committee ap- 
pointed with the permission of the Deputy Regis- 
trar. It is also stated in the communication that the 
second respondent has failed to abide by the direc- 
tions given in the communications of the Deputy 
Registrar bearing No.N.K.2596/91 dated 11.2.1991 
and 18.2.1991. The contentions urged by learned 
counsel for the petitioners are that the second 
respondent has powers to appoint staff to the co- 
operative society under Rule 149(3) read with 
Sec.73 of the Co-operative Societies Act and there 
is no necessity for approval by any higher author- 
ity; there is no requirement for fixation of cadre 
strength and the only requirementis that the total 
expenditureshall notexceed 3% of the capital; the 
petitioners are appointed after notification of 
vacancies through employment exchange and 
holding of interviews; the petitioners are all quali- 
fied for the posts to which they are appointed; 
there is no necessity for nomination of any ap- 
pointment committee which is contemplated only 
for common cadre service; the instructions given 
by the Deputy Registrar in the communication 
dated 11.2.1991 and 18.2.1991 are applicable only 
to staffmembers appointed on daily wages and not 
permanent staff; and that the petitioners cannot 
in any event be penalised for the mistakes commit- 
ted by the second respondent. 

2. This writ petition is not maintainable for the 
reason that there is no cause of action for the 
petitioners to approach this Court under Art.226 
of the Constitution of India. The impugned com- 
munication dated 4.6.1991 sent by the first re- 
spondentto the second respondentis only a direc- 
tion given by him to the second respondent to 
conceal appointments given to the petitioners. 
Admittedly till now, there is no cancellation of the 
appointment by the second respondent. Hence, 
there is no cause of action for the petitioners as 
such. 

3. My contention as drawn to the judgment of this 
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Courtin S. Viswanathan v. The Deputy Registrar of 
Co-operative Credit Societies and others, (1984)1 
M.L.J. 92: A.I.R. 1984 N.O.C. 240 (Mad.): (1984)] 
Lab.L.J. 405: (1984)16 Lawyers 47. A single Judge 
ofthis Court has taken the view thata writ petition 
cannot be maintained against the direction issued 
by the Deputy Registrar on similar facts. The 
learned Judge has held that if and when the ap- 
pointments of the petitioners therein were termi- 
nated, they may have other remedies available to 
them dnd they cannot approach the court under 
Art.226 of the Constitution before any such or- 
ders are passed. The learned Judge has also taken 
the view that no cause of action had arisen to the 
petitioners before him. The ruling will be on all 
fours in this case and I respectfully follow and 
adopt the reasoning therein. 

4. The direction is issued only to the second res- 
pondent and the second respondent has not chal- 
lenged the direction in any manner. If the direc- 
tion is complied with and the appointments given 
to the petitioners are cancelled, there will be time 
enough for the petitioners to work out their rights, 
if any, under appropriate provisions of law. As 
regards the second respondent, any action taken 
by the second respondent cannot be questioned by 
a writ petition under Art.226 of the Constitution 
of India in view of a Full Bench decision of this 
Court in Thirubuvanam Silk Handloom Weavers 
etc. v. State of Tamil Nadu, (1992)1 L.W. 145 
(F.B.), holding that no writ will lie against a co- 
Operative society. 

5. In the circumstances, the present writ petition 
has to be dismissed straightway. However, it is also 
necessary to point out that there is no merit in the 
contention of the petitioners that there is no Rule 
requiring the fixation of cadre strength and ap- 
pointment of committee before staff members are 
appointed to the society. Sec.181 of the Tamil 
Nadu Co-operative Societies Act empowers the 
Registrar of Co-operative Societies to issue direc- 
tions in the public interest or for the purpose of 
securing proper implementation of co-operative 
production and other development programmes 
approved or undertaken by the Government or to 
secure the proper management of the business of 
any class of registered societies generally, or for 
preventing the affairs of any registered society 
being conducted in a manner detrimental to the 
interests of the members, or of the depositors or 
the creditors thereof. Such directions can be given 
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by the Registrar either in general or ın particular 
with regard to any particular society. The said 
directions shall be complied with by the con- 
cerned society or the officials. Exercising his powers 
under the said section, the Registrar of Societies 
has issued directions even as early as on 23.8.1990 
in R.C.No.163079/90 UB-2. The specificdirection 
given therein is that the concerned officials shall 
ensure that the cadre strength in respect of co- 
operative societies etc., is fixed or revised Only by 
the Joint Registrar of Societies and not by the 
Circle Deputy Registrar etc. Thus, the direction is 
unambiguous and without fixation of cadre strength 
by the Joint Registrar, no appointment can be 
made by the society. The said fact is well known to 
the second respondent society and the same has 
been acknowledged by the second respondent society 
in their communications to the first respondent. 
In their letter dated 13.2.1991, the second respon- 
dent has informed the first respondent that even 
daily rated employees will be appointed only after 
approval from the Joint Registrar. As a matter of 
fact, the second respondent sought permission to 
the first respondent only for appointing daily rated 
employees numbering about 30 in different classes 
for a temporary period of three months. But, that 
permission was not granted even though there was 
a recommendation by the first respondent to the 
Joint Registrar to grant permission. Even before 
such permission was granted and before the cadre 
strength was fixed, the second respondent has 
given appointment to the petitioners herein. 

6. It is not necessary for the purpose of this case to 
go into the contentions of the respondents that 
the appointments are not made in a proper man- 
ner and the whole affair is malicious and fraudu- 
lent. I am not going into that question as I am 
deciding this writ petition on the two questions of 
law addressed to me by counsel for the petitioners. 
7. The other contention of learned counsel for the 
petitioners that Rule 149 of the rules does not 
require the appointment of a committee for making 
appointments of members of the staff of the soci- 
ety is erroneous. Rule 150 of the Rules provides 
for recruitment bureaus for the State constituted 
under Sec.74 of the Act. Clause 5 of the said Rule 
provides that the Recruitment Bureau for a reve- 
nue district shall recruit the paid officers or ser- 
vants to the posts in central and primary societies, 
the minimum in the time-scale of pay of which is 
not less than three hundred and fifty rupees. 
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Admittedly, in this case, the petitioners are ap- 
pointed on a consolidated salary of Rs.850 and 
above. Hence, under Rule 155 of the Rules, the 
appointments could not have been made except- 
ing through Recruitment Bureau. Learned coun- 
sel for the petitioners contends that unless notifi- 
cation is issued by the Government under Sec.74 
of the Act, there is no question of the Recruitment 
Bureau functioning: No doubt, my attention is not 
drawn to any notification by the Government 
under Sec.74 of the Act. But, the directions issued 
by the Registrar are certainly in force and in 
violation of such directions, no appointments could 
have been made by the Co-operative Society. 

8. In those circumstances, the petitioners cannot 
claim any right on the basis of.the appointments 
given to them by the second respondent and main- 
tain this writ petition under Art.226 of the Consti- 
tution of India. 

9. In the result, the writ petition has to fail and it 
is dismissed. However, there will be no orderas to 
costs. 
222? Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: S.M_Ali Mohammed, J. 


W.P.No.9118 of 1984 23rd March, 1994, 


S.Varadarajan ... Petitioner 
V. 

The Assistant Commissioner of Labour and an- 
other .. Respondents. 


(A) Tamil Nadu Shops and Establishments Act 
(XXXVI of 1947), Sec.41(2) - Tamil Nadu Shops 
and Establishments Rules, Rule 9(2), Proviso - 
‘Sufficient cause’ - What`is - Dismissed employee 
seeking relief under Industrial Disputes Act - Ad- 
vised that Industrial Disputes Act would not apply - 
Filing appeal under Sec.41(2) of Act after expiry of 
30 days - Period taken in the earlier forum if can be 
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excluded in computing period of limitation. 
As the Tamil Nadu Shops and Establishments 
Act, 1947 is a social welfare legislation, the pro- 
viso to Rule 9(2) of the Tamil Nadu Shops and 
Establishments Rules, 1948, has to be liberally 
construed by the court. The term ‘sufficient cause’ 
will include the period bona fide taken by the 
workman or employee to redress his remedy in a 
wrong forum. In this connection, it is interesting 
to note that Sec.14 of the Limitation Act specifi- 
cally provides for exclusion of time of proceedings 
bona fide taken ina court without jurisdiction for 
the purpose of Sec.5 of the Limitation Act. Even 
though the Limitation Act, 1963 will not apply to 
the special enactment like the Tamil Nadu Shops 
and Establishments Act, for the purpose of con- 
struing the term ‘sufficient cause’ the principles 
enumerated in Sec.14 of the Limitation Act, 1963 
may be applied. Therefore, if a workman or an 
employee bona fide pursues his remedy in a forum 
which has no jurisdiction the period taken in that 
forum has to be excluded in computing period of 
limitation and the same will equally come under 
the purview of the term ‘sufficient cause’ given in 
proviso to Rule 9(2) of the Tamil Nadu Shops and 
Establishments Rules. [Para. 9] 
(B) Constitution of India (1950), Art.226 - Power of 
High Court under - Delay in filing appeal before 
Assistant Commissioner of Labour due to employee 
mistakenly pursuing remedy in another forum - Held, 
can be condoned by High Court in writ jurisdiction 
instead of remitting case to the appellate authority. 
[Para. 10] 
Cases referred to: 
Lonand Gram Panchayat v. Ramgiri, A.IR. 1968 
S.C. 222: (1967)2 Lab.L.J. 870: (1968)1 S.C.J. 789: 
(1967)2 S.C.R. 774: (1968)2 S.C.A. 475. [Para. 8] 
Krishna v. Chathappan, (1890) I.L.R. 13 Mad. 269. 
[Para. 8] 
Desabandhu Sahu v. Jadumoni Mangaraj, (1955) 1 
S.C.R. 140, {Para. 8] 
Ramlal Motilal v. Rewa Coal Fields Ltd., (1962)2 
S.C.R. 762: AIR. 1962 S.C. 361. [Para. 8] 
Gujarat Steel Tubes Lid. v. Gujarat Steel Tubes 
Mazdoor Sabha, (1980)1 L.L-J. 137. [Para. 10] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith, the 
High Court will be pleased to issue a writ of 
certiorarified mandamus, calling for the records 
from the first Respondent relating to the im- 
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pugned order dated 15.3.1984 passed in T.N.S.E. 
Case No.14 of 1983 quash the same and conse- 
quently direct the first respondent to dispose of 
the appeal in T.N.S.E. Case No.14 of 1983 on 
merits. 

K-Chandru, for Petitioner. 

Dwarakanathan, for Respondent No.2. 
P.P.Shanmugasundaram, Government Advocate, 
for Respondent No.1. 

The Court made the following 

ORDER: The petitioner herein has filed this writ 
petition to issue appropriate writs, orders, or di- 
rections and in particular issue a writ in the nature 
of certiorarified mandamus after calling for the 
coucerned records from the Assistant Commis- 
sioner of Labour (Appellate Authority under the 
Tamil Nadu Shops and Establishments Act, 1947), 
the first respondent herein relating to the im- 
pugned order dated 15.3.1984 passed in T.N.S.C. 
Case No.14 of 1983, and quash the same and 
consequently direct the first respondent to dis- 
pose off the appeal in T.N.S.E. Case No.14 of 
1983. 


2. The petitioner in his affidavit, filed in support of 
writ petition, has averred that he was appointed by 
the second respondent by their order dated 14.5.1980 
as sales representative and later he was promoted 
as a Marketing Manager by an order dated 11.5.1982. 
He had put in nearly two years and 5 months of 
service. His services were terminated with effect 
from 6.10.1982 without any notice or pay in lieu of 
notice and that, too, without assigning any rea- 
sons. He has further stated that at the time of his 
termination from service, he was paid a monthly 
salary of Rs.600. 

3. Against this order of termination,the petitioner 
sent a representation to Deputy Commissioner of 
Labour on 7.10.1982 and that petition was for- 
warded to the Assistant Commissioner of Labour 
who is the first respondent and the same was 
forwarded to the concerned Labour Officer. The 
Labour Officer in turn has found that the case of 
the petitioner will not come under the purview of 
the Industrial Disputes Act, 1947, since the peti- 
tioner was not a ‘workman’ within the definition 
of Sec.2(s) of the Industrial Disputes Act, 1947. 
Later on the legal advise, the petitioner filed an 
appeal under Sec.41(2) of the Tamil Nadu Shops 
and Establilshments Act, 1947, on 14.2.1983 
with an application to condone the delay of 100 
days for preferring the appeal. The Assistant 
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Commissioner of Labour (Appellate Authority 
under the Tamil Nadu Shops and Establishments 
Act, 1947) by the impugned order dated 15.3.1984 
has dismissed the application. Aggrieved by the 
said order of the first respondent, the petitioner 
has filed this writ petition before this Court to 
issue appropriate writs, orders or directions andin 
particular issue a writin the nature ofcertiorarified 
manadamus. 
4. Mr.Chandru learned counsel for the petitioner 
submitted that there is grave infirmity in the 
impugned order. The petitioner, initially, bona 
fide of the view that his case comes under the 
purview of the Inudstrial Disputes Act, 1947, filed 
application before Deputy Commissioner of Labour 
to refer the matter to Labour Court. But later on 
hecame to know, after obtaining legal advise, that 
his case will come under the purview of Tamil 
Nadu Shops and Establishments Act, 1947 and 
that the petitioner was pursuing his remedy in a 
wrong forum, namely,the Deputy Commissioner 
of Labour, the authority under the Industrial 
Disputes Act. But when the petitioner obtained 
the legal advise, he withdrew his application be- 
fore the. Deputy Cmmissioner of Labour by mak- 
ing an endorsement and later preferred an appeal 
before the first respondent, the Assistant Com- 
missioner of Labour (Appellate Authority under 
the Tamil Nadu Shops and Establishments Act, 
1947) and also filed an affidavit giving the reasons 
for condoning the delay under Sub-sec.(2) of Sec.41 
ofthe Tamil Nadu Shopsand Establishments Act, 
1947 read with Rule 9 of the Tamil Nadu Shops 
and Establishments Rules, 1948. However, the 
first respondent, instead of condoning the delay 
and hearing the appeal of the petitioner, dis- 
missed the same, 
5. Mr.Dwarakanathan, learned counsel appearing 
for the 2nd respondent contended that there is no 
infirmity or error appearing on the face of the 
impugned order and thecontention of the learned 
counsel for the petitioner is not sustainable. 
6. Upon the facts and circumstances of the case, I 
am of the view, that there is force in the contention 
of learned counsel for the petitioner. Sec.41 of the 
Tamil Nadu Shops and Establishments Act, 1947, 
reads as follows: 
“No employer shail dispense with the services 
of a person employed continuously for a pe- 
riod of not less than six months, except fora 
reasonable cause and without giving such per- 
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sonat leastone month’s notice or wagesin lieu 
of such notice, provided however, that such 
notice shall not be necessary where the serv- 
ices of such person are dispensed with on a 
charge of misconduct supported by satisfac- 
tory evidence recorded at an enquiry held for 
the purpose. 
(2) The person employed shall have a right to 
appeal to such authority and within such time 
as may be prescribed either on the ground that 
there was no reasonable cause for dispensing 
with his services or on the ground that he had 
not been guilty of misconduct as held by the 
employer.” 
Rule9(2) ofthe Tamil Nadu Shops and Establish- 
meats Rules, 1948 is as follows: 
“Any appeal under Sub-sec.(2) of Sec.41 shall 
be preferred by the person employed within 
thirty days from the date ofservice of the order 
terminating the service with the employer, such 
service to be deemed effective if carried out 
either personally or if that be not practicable, 
by prepaid registered post to the last known 
address when the date of such service shall be 
deemed to be the date when the letter would 
arrive in ordinary course of post”. 
Provided that an appeal may be admitted after 
the said period of thirty days if the appellant 
satisfies the appellate authoirly that he had 
sufficient cause for not preferring the appeal 
within that period.” 
The proviso to Rule 9(2) of the Tamil Nadu Shops 
and Establishments Rules, 1948 make it clear that 
an appeal may be admitied after the period of 
thirty days if the appellants satisfy the appellate 
authority that he has sufficient cause for not pre- 
ferring the appeal within that period. 
7. The point for consideration in this writ petition 
is ‘whether the petitioner has shown sufficient 
cause for condoning the delay of 100 days in pre- 
ferring the appeal’. 
8. The reasons given by the petitioner in his affida- 
vit shows that he was pursuing the remedy against 
his alleged arbitrary termination of services be- 
fore authorities constituted under Industrial Dis- 
putes Act, 1947, and later after legal advise, when 
he came to know that his case will come under the 
purview of the Tamil Nadu Shops and Establish- 
ments Act, 1947, he withdrew the application 
from the authority constituted under the Indus- 
trial Disputes Actand preferred the appeal before 
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the authorities constituted under the Tamil Nadu 

Shops and Establishments Act, 1947 with the prayer 

to condone the delay of 100 days. The Supreme 

Court in the rulng reported in Lonand Gram 

Panchayat v. Ramgiri, A.LR. 1968 S.C. 222: (1967)2 

Lab.L.J. 870: (1968)1 S.CJ. 789: (1967)2 S.C.R. 

774: (1968)2 S.CA. 475, considering the matter 

arisen out of the Minimum Wages Act, 1948 as 

observed as follows: 

“An application for a direction on the em- 
ployer to pay minimum wages and other amounts 
payable under the Minimum Wages Act may 
be made under Sec.20(2) of the Act to the 
authority appointed under Sec.20(1). The first 
proviso to Sec.20(2) requires that. 

“Every such application shall be presented 
within six months from the date on which the 
minimum wages for other amount became 
payable.” 

The second proviso to Sec.20(2) is in these terms: 
“Provided further that any application may be 
admitted after the said period of six months 
when the applicant satisfies the authority that 
he had sufficient cause for not making the 
application within such period.” 

(3) The authority has a discretion to condone 
by the delay in presenting the application 
provided sufficient cause for the entire delay is 
shown to its satisfaction. This discretion like 
other judicial discretion must be exercised with 
vigilance and circumspection according to 
justice, common sense, and sound judgment. 
The discretion is to know through law what is 
just. 

(4) The wording of the second proviso is simi- 
lar to the provisions of Sec.5 of the Indian 
Limitation Act. In Krishna v. Chathappan, (1890) 
LL.R. 13 Mad. 269, the Madras High Court 
indicated in the following passage how the 
discretion under Sec.5 should be exercised: 
“We think that Sec.5 gives the courts a discre- 
tion which in respect of jurisdiction is to be 
exercised in the way in which judicial power 
and discretion ought to be exercised upon 
principles which are well understood; the words 
‘sufficient cause’ receiving a liberal construc- 
tion so as to advance substantial justice when 
no negligence nor inaction nor want of bona 
fides is imputable to the appellant.” 

This decision received the approval of this Court 

in Desabandhu Sahu v. Jadumon Mangaraj, (1955)1 
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S.C.R. 140: A.LR. 1954 S.C. 411 at 414 and Ramlal 
Motilal v. Rewa Coal Fields Ltd., (1962)2 S.C.R. 
762: A.I.R. 1962 S.C. 361. The words ‘sufficient 
cause’ in the second proviso to Sec.20(2) should 
receive a similar liberal construction.” It is clear 
from the above ruling of the Supreme Court that 
the term ‘sufficient cause’ has to be construed 
liberally. 

9. Following the above ruling of the Supreme 
Court, as the Tamil Nadu Shops and Establish- 
ments Act, 1947, is a social welfare legislation, the 
proviso to Rule 9(2) of the Tamil Nadu Shops and 
Establishments Rulcs, 1948 has to be liberally 
construed bythe court I am of the view that the 
term ‘sufficient cause’ willinclude the period bona 
fide taken by the workman or an employee to 
redress his remedy in a wrong forum. In this con- 
nection, it is interesting to note that Sec.14 of the 
Limitation Act specifically provides for exclusion 
of time of proceedings bona fide taken in a court 
without jurisdiction for the purpose ofSec.5 of the 
Limitation Act. Even though the Limitation Act, 
1963 will not apply to the special enactment like 
the Tamil Nadu Shops and Establishments Act, I 
am of the view that for the purpose of construing 
the term ‘sufficient cause’ the principles, enumer- 
ated in Sec.14 of the Limitation Act, 1963 may be 
applied. Therefore, I am of the view that if a 
workment or an employee bona fide pursues his 
remedy in a forum which has no jurisdiction, the 
period taken in that forum has to be excluded in 
computing period of limitation and the same will 
equally come under the purview of the term ‘suf- 
ficient cause’ given in proviso to Rule 9(2) of the 
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1948. 
10. Mr.Chandru, learned counsel for the peti- 
uoner referred to the ruling of the Supreme Court 
reportd in Gujarat Steel Tubes Ltd. v. Gujarat Steel 
Tubes Mazdoor Sabha, (1980)1 L.L.J. 137 at pages 
156 and 157. Wherein Justice Krishna lyer inter- 
preting the power of High Court under Art.226 of 
the Constitution has observed as follows: 
“While the remedy under Art.226 is extraordi- 
nary and is of Anglo.. Saxon vintage, it is nota 
carbon copy of English processes. Art.226 is 
sparing surgery but the lancst operates where 
in justice suppurates. While traditional re- 
Strains like availability of alternative remedy 
hold back the court, and judicial power should 
not ordinarily rush in where the other two 
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branches fear to tread, judicial daring is not 
daunted where glaring injustice demands even 
affirmative action. The wide words of Art.226 
are designed for service of the lowly numbers 
in their grievances if the subject belongs to the 
court’s province and the remedy is appropriate 
to the judicial process. There is a native hue 
about Art.226, without being anglo-philic or 
naglophobic in attitude. 
Dual jurisdiction issues arise here which have 
been argued at some length before us. The 
position taken up by Sri Sen was that the High 
Court could not under Art.226, direct re-in- 
Statement, and evenifit felt that the Arbitrator 
had gone wrong in refusing reinstatement, the 
court could only demolish the order and direct 
the arbitrator to reconsider the issue. What 
belonged, as a discretionary power, to a Tribu- 
nal or other adjudicatory body, could not be 
wrested by the writ court. To put it pithily, 
regarding the relief of reinstatement the Arbi- 
trator could but would notand the High Court 
would but could not. ‘We will deal later with 
the point that the Arbitrator had himself no 
power under Sec.11-A of the Act but did have 
it in view of the wide terms of reference. 
The basis of this submission, as we conceive it, 
is the traditional limitations woven around 
high prerogative writs. Without examining the 
correctness of this limitation, we disregard it 
because while Art.226 has been inspired by the 
royal writs, its sweep and scope exceed hide- 
bound British processes of yore. We are that 
we are because our Constitution - framers 
have felt the need for a pervasive reserve power 
in the higher judiciary to right wrongs under 
our conditions. Heritage used is wisely wide. 
The British paradigms are not necessarily models 
in the Indian Republic. So broad are the ex- 
pressive expressions designedly used in Art.226 
that any order which should have been made by 
the lower authority could be made by the High 
Court. The very width of the power and the 
disinclination to meddle except where gross 
injustice or fatal illegality and the like are 
present, inhibit the exercises but do not abol- 
ish the power.” 
On theauthority of the above ruling, Mr.Chandru, 
learned counsel for the petitioner contended that 
this Court itself can condone the delay instead of 
remitting the case to the first respondent to exer- 
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cise his discretion. There is force in the contention 
of the learned counsel for the petitioner. Upon 
the facts and circumstances of the case, I feel that 
it is a fit case to condone the delay of 100 days by 
this Court as the petitioner was bona fide of the 
view that his case came under the purview of 
Industrial Disputes Act and he was pursuing his 
remedy in a wrong forum. Later on after legal 
advise when he came to know that his remedy will 
fall only under the Tamil Nadu Shops and Estab- 
lishments Act, 1947, he withdrew his application 
before the authorities under the Industrial Dis- 
putes Act and preferred an appeal under Sec.41(2) 
of the Tamil Nadu Shops and Establishments Act, 
1947. The petitioner has adequately explained the 
delay of 100 days and as such the delay is con- 
doned. In view of the above infirmity, the im- 
pugned order is quashed and the first respondent 
is directed to hear the appeal afresh and dispose 
the same in accordance with law. 

11. With the above observation, this writ petition 
is allowed. Upon the facts and circumstances of 
the case, there will be no order as to costs. 


BS. Petttion allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 


O.A.No.565 of 1992 in C.S.No.794 of 1992 
23rd March, 1993. 


Mrs.Bhawari Devi Acha „Applicant 
v. 
Mrs.Anjugam Raj and others . Respondents. 


Specific Relief Act (XLVII of 1963), Secs.9 and 14- 
Alternative promise - Agreement for sale - Defen- 
dant agreeing, to execute sale deed or otherwise pay 
back advance together with interest - Specific per- 
formance of contract to sell if can be ordered. 

Asseen from the agreement,the 1st defendant has 
agreed to execute, the sale deed or otherwise pay 
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yack the advance together with interest. The legal 
fect of this statement in the agreement will 
imount to an alternative promise. In the instant 
‘ase, the first alternative viz., the execution of the 
ale deed, failing, if the promisor/vendor decided 
n favour of the other alternative it could not be 
aid that there was breach of any obligation under 
he agreement and if that was so, there could arise 
10 question of specific performance of the con- 
ract. [Para. 16] 
Cases referred to: 

Thinna Vanan v. Alamelu, (1975)1 M.L.J. 263. 
Para. 20] 

mala Ammal v. C.Suseela, A.I.R. 1991 Mad. 209. 
Para. 20] 

Zeeramalai Vanniar v. Thadikara Vanniar, (1968) 1 
ALJ. 437. [Para. 21] 

Aayavathi yv. Kaushalya Devi, (1990)3 S.C.C. 1. 
Para. 23] 

Mis.P.Veeraraghavan and B.Mothilal Jain, for 
Applicant. 

2.Peter Francis, for Respondent Nos.1 and 2. 

1.S. Narasimhan, for Respondent No.3. 

“he Court made the following 


JRDER: The plaintiff in the suit is the applicant 


erein. She has filed the above application for 
nterim injunction restraining the respondents/ 
lcfendants from in any manner dealing with the 
ilaint schedule property by sale or otherwise pending 
lisposal of the suit. ` 
~. The plaintiff filed the presentsuit for the follow- 
ng reliefs: 
(a) To execute and register a sale deed convey- 
ing the property described in the schedule to 
the plaint in favour of the plainuff in terms of 
the agreement dated 13.7.1990 and in default 
directing an officer of the court to execute and 
register the sale deed in favour of the plaintiff; 
(b) To deliver possession of the suit schedule 
mentioned property to the plaintiff; 
(c) To pay damages of Rs.20,000 to the plain- 
tiff; 
(d) To pay the cost of this suit to the plaintiff, 
and 
(e) To grant such further or other relief to the 
plaintiff as may be deemed fit in the circum- 
stances of the case. 
» Notice was ordered in this application by this 
Zourt at the first instance. However, on 28.1.1993 
have granted interim injunction until further 
waders. The defendants/respondents have now filed 


counter-affidavits denying the allegations con- 
tained in the affidavit filed in support of this 
application. The plaintiff/applicant has also filed 
a reply to the same. 

4. The short facts are as follows: 

The plaintiff filed the above suit for specific per- 
formance of the contract for sale of the suit prop- 
erty bearing door No.88, Rundalls Road, Purasaw- 
alkam, Madras-7, and for damages. The 1st defen- 
dant agreed to sell the suit property for Rs.7 lakhs 
to the plaintiff. An agreement dated 13.7.1990 has 
been executed by the Ist defendant in favour of the 
plaintiff for selling the suit property to the plain- 
tiff. The said agreement was attested by the 1st 
defendant’s husband R.Raja, the 2nd defendant in 
the suit and by one Inderchand, friend of the 
plaintiffs husband. The plaintiff paid an advance 
of Rs.1 lakh to the 1st defendant. As the property 
has been bequeathed to the 1st defendant under 
the Will dated 9.10.1989 executed by her paternal 
aunt S.Dorai Ammal, who died on 27.11.1989, the 
ist defendant has undertaken to obtain probate in 
respect of the Will dated 9.10.1989 and also de- 
liver vacant possession of the suit property after 
evicting the tenants at her cost. The 2nd defen- 
dant, husband of the Ist defendant, has been 
appointed as executor under the said Will and he 
took steps for obtaining the probate. Time for 
completing the sale deed was extended by three 
months and endorsement to that effect was made 
on the back of the agreement. 

5. Before the expiry of the three months period, on 
10.4.1991, defendants 1 and 2 representing that 
the probate order has not becn obtained and that 
some more lime was required for obtaining the 
probate order and for evicting the tenants for the 
purpose of completing the sale transaction, sought 
for further extension of time and requested the 
plaintiff to pay a further sum of Rs.2 lakhs. The 
plaintiffhas paid the said sum which was acknowl- 
edged by the Ist defendantas per the endorsement 
madeon the agreement. Within a week thereafter, 
the 1st defendant demanded a further advance of 
Rs.25,000 from the plaintiff, which she paid and 
thesaid payment has also been duly acknowledged 
by the 1stWefendant on 17.4.1991. Thus, the plain- 
tiff has paid a total advance of Rs.3,25,000 to the 
1st defendant. 

6. According to the plaintiff, she has always been 
ready and willing to pay the balance ofsale consid- 
eration of Rs.3,75,000 and have the sale executed 
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and registered in her favour at her cost in terms of 
the agreement. Subsequently, when the plaintiff 
and her husband contacted defendants 1 and 2and 
enquired about the probate proceedings and the 
steps taken by them for the eviction ofthe tenants, 
they represented that the probate proceedings 
were still pending and further steps would be 
taken for obtaining the order after reaching a 
settlement with certain other persons who had 
raised objections. But, defendants 1 and 2 would 
not take steps to complete the sale transaction 
even though the plaintiff was willing to extend the 
time for performance. Defendants 1 and 2 were 
evasive with a vicw to wriggle out of the sale 
agreement with ulterior motives. 

7. The plaintiff sent a lawyer's notice dated 13.10.1991 
to the 1st defendant with copies to defendants 2 
and 3. A reply dated 24.10.1991 was sent on behalf 
of the 1st defendant. While admitting thc agree- 
ment, the 1st defendant put forward false claims 
and offered to return the amount of Rs.2,68,500 
with interest within a period of one year. The 
plaintiff sent a rejoinder dated 1.11.1991 through 
her lawyer reiterating her earlier demand. The 
plaintiff later came to know that in or about the 
last week of April, 1992, the 2nd defendant has 
been granted probate in respect of the said Will. 
Hence, the plaintiff, with a view to enforce her 
rights and claims under the sale agreement dated 
13.7.1990, sent a lawyer’s notice dated 6.6.1992 to 
the Ist defendant offering to pay the balance sale 
consideration and calling upon the 1st defendant 
to execute and register a sale deed and also sent 
copies of the said notice to defendants 2 and 3. A 
reply dated 25.6.1992 was sent by the 1st defendant 
on 25.6.1992 through her lawyer refusing to com- 
ply with the demands alleging that she is not 
entitled to the said property and that thesame has 
been allotted to the 3rd defendant in the probate 
proceedings. According to the plaintiff, the settle- 
ment alleged to have been reached by defendants 
1 and 2 with the 3rd defendant and with certain 
other persons in T.O.S.No.15 of 1990 with the 
knowledge of the sale agreement dated 13.7.1990 
in favour of the plaintiff, is collusive, fraudulent, 
invalid and unenforceable and not binding on the 


- plaintiff. the plaintiff submits that the sale agree- 


ment being long prior to the alleged settlement in 
the probate proceedings, the defendants herein, 
who have been put on notice of the same, are 
bound by the terms of the sale agreement and the 
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said arrangement is, therefore, only subject to the 
Tights and claims of the plaintiff under the sale 
agreement dated 13.7.1990. 

8. As stated above, the sale agreement dated 
13.7.1990 executed by the 1st defendant in favour 
of the plaintiff, attested by the 2nd defendant is 
known to all the defendants and they, suppressing 
the lawful rights and claims of the plaintiff under 
thesaid agreement, have brought out the collusive 
decree in the probate proceedings which is not 
valid and binding on the plaintiff. The plaintiff, if 
so directed, is ready and willing to deposit the 
balance of sale consideration into court at any 
time within a time fixed by this Court. The plaintiff 
has paid nearly 50% of the sale consideration. It is 
just and necessary that the defendants should be 
restrained by grant of temporary injunction from 
transferring the suit property by sale or otherwise 
pending disposal of the suitand if they are allowed 
to deal with the same pending the suit, not only 
such a step on the part of the defendants would 
prejudice the plaintiffs rights and claims, but 
rights of third parties will interview leading to 
multiplicity of proceedings and causing delay in 
the disposal of the suit. 

9. The ist defendant/1st respondent filed a sepa- 
rate counter-affidavit. In the fore-front she sub- 
mits that when the plaintiff contacted her and her 
counsel, they expressed their inability to sell th 
suit property to the plaintiff as under the compro- 
mise decree in T.O.S.No. 15 of 1990, the suit 
property has been allotted to the 3rd defendant 
and the ist defendant has agreed to return the 
amount of advance paid by the plaintiffwith inter- 
est. The said negotiation has been arrived at after 
many meetings and finally it was discussed and 
finalised on 17.1.1993 ın the house of the counsel 
for defendants 1 and 2, on which day the plaintiff's 
husband came to the house of the 1st defendant’s 
counsel. When that being the position, the appli- 
cation filed by the plaintiff for an order of injunc- 
tion will not arise and hence the application is 
liable to be dismissed. According to the 1st defen- 
dant, she has received a sum of Rs.2,68,500 The 1st 
defendant has also explained the reasons as to why 
she is not in a position to sell the suit property as 
she is no longer the legal owner of the property in 
question. Under the agreement it is made clear 
that if there is any complication in obtaining the 
probate or getting the property, the 1st defendant 
undertook to return the amount and on payment 
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of the amount, the agreement shall stand can- 
celled. When that being the case, the plaintiff 
cannot insist upon the property being sold to her. 
This particular stand has been explained in the 
reply notice by the 1st defendant. A compromise 
was entered into between the parties in T.0.S.No.15 
of 1990 and the suit property has been allotted to 
the 3rd defendant. The allegation that the settle- 
ment has been reached in T.O.S.No.15 of 1990 
with the knowledge of the sale agreement in 
favour of the plaintiff and as such, it is collusive, 
fraudulent and not binding on the plaintiff is 
incorrect: The 1st defendant has informed the 
plaintiff about her inability to comply with the 
demand of the plaintiff for the reasons set forth in 
the reply notice dated 24.10.1991 and has also 
agreed to return the advance with interest. As 
such, the plaintiff cannot say that the compromise 
decree in T.O.S.No.15 of 1990 is unenforceable. 
The plaintiff cannot now seek to enforce the agree- 
ment with regard to a property of which the Ist 
defendant is not the present owner. The suit is 
misconceived. Even if there is an order of injunc- 
tion against the 1st defendant, it is of no conse- 
quence as she is not the owner of the property. 
10. The 2nd defendant, who is the husband of the 
1st defendant, has filed a separate counter-affida- 
vit stating that he is not the owner of the property 
nor a party to the agreement which has been 
entered into without his consent. He has not en- 
tered into without his consent. He has not entered 
into the agreement as an executor. The suit is 
misconceived. He is not a party to the agreement 
and he is only an attestor and he did not know the 
contents thereof. There is no consent from him for 
entering into the agreement with regard to the 
property of Dorai Ammal. He is only an executor 
under the Will of Dorai Ammal. The property 
pursuant to the compromise decree in T.O.S.No.15 
of 1990 has been allotted to the 3rd defendant. The 
plaintiff cannot seek any relief against the 2nd 
defendant as the agreement has been entered into 
only between the 1st defendant and the plaintiff 
and the same is invalid and inoperative under the 
Hindu Succession Act as no right will flow to a 
legatee before the finalisation of the probate 
proceedings. 

11. The 3rd defendant, to whom the property has 
been allotted under the compromise decree in 
T.O.S.No.15 of 1990, has also filed a separate 
counter-affidavit. He states that thesuit is miscon- 
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ceived, that he is not a party to the agreement 
alleged to be entered into between the plaintiff 
and the 1st defendant and that he is not aware of 
any such agreement. Specific performance can be 
ordered by the Court only against a party who is a 
party to the agreement. When the 3rd defendant is 
nota party to the agreement, the prayer for injunc- 
tion against him is misconceived and the agree- 
ment in so far as he is concerned is not enforce- 
able. Hence, the suit is misconceived as against the 
3rd defendant and the same is liable to be dis- 
missed. Under the decree of compromise, the 
property was given to himand heis the legal owner 
thereof. Since the 2nd defendant is the executor, 
as per the compromise decree, the property has 
been given to the 3rd defendant. The 1st defen- 
dant cannot deal with his property and the plain- 
tiff cannot enforce the agreement against the 3rd 
defendant. There is no allegation that the 3rd 
defendant is aware of the agreement. 

12. The plaintiff filed a reply affidavit denying the 
allegations in the counter-affidavit of the 1st 
defendant that negotiations have been arrived at 
after many meetings and it was finally decided at 
the house of defendants 1 and 2. The 1st defendant 
does not furnish particulars as to the date or dates 
on which the plaintiff is alleged to have approached 
defendants 1 and 2 and also contacted their coun- 
sel. The plaintiff did not approach defendants 1 
and 2 nor did she contact their counsel at any time 
after the execution of the agreement. The com- 
promise with other parties in T.O.S.No.15 of 1990 
has been brought about by the 2nd defendant, who 
is the husband of the 1st defendant, and also the 
executor appointed under the Will, in collusion 
with one Kumar and Sarojini Raja, who were the 
contesting respondents in T.O.S.No.15 of 1990, 
and orders of this Court were obtained in April, 
1992. The plaintiff reliably understands that the 
1st defendant, who is nota party to T.O.S.No.15 of 
1990, has agreed for the allotment of the suit 
property covered by the sale agreement in favour 
of her brother, the 3rd defendant herein, who is 
also nota party to the above T.O.S.No.15 of 1990. 
Therefore, the plaintiff sent a lawyer's notice dated 
6.6.1992 to the 1st defendant with copies to defen- 
dants 2 and 3, calling upon the ist defendant to 
convey the property in terms of the agreement. A 
reply dated 25.6.1992 was sent by the Ist defendant 
alleging that the suit property agreed to be sold to 
the plaintiff, has been allotted to the 3rd defen- 
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dant under the compromise decree in T.O.S.No.15 
of1990and that the 1st defendantis not entitled to 
sell the property. The 3rd defendant also sent a 
lawyer’s reply dated 25.6.1992 affirming the allot- 
ment to him under the compromise and refusing 
to sell the property as demanded. Therefore, the 
plaintiff submits that the 2nd defendant, as the 
husband of the 1st defendant, and the 3rd defen- 
dant, who is the brother of the 1st defendant, are 
well aware of the agreement dated 13.7.1990, that 
all the defendants have acted in collusion and with 
a view to defeat and deny the rights and claims of 
the plaintiff under the agreement and therefore, 
under law, the allotment of the property agreed to 
besold to the plaintiff, to the 3rd defendant is void, 
invalid, unenforceable and not binding on the 
plaintiff. Hence, the plaintiff is entitled to enforce 
the agreement as sought for in the suit. The plain- 
tiff has reiterated that a total sum of Rs.3,25,000 
has been received by the 1st defendant pursuant to 
the agreement dated 13.7.1990 and the claim of 
the Ist defendant that she has received only 
Rs.2,68,500 is false to her knowledge. The plaintiff 
denies that she at any time accepted or agreed to 
receive back the money paid by her with interest. 
13. I have heard Mr.P.Veeraraghavan, learned 
counsel for the plaintiff, Mr.D.Peter Francis, learned 
counsel -for defendants 1 and 2 and 
Mr.A.S.Narasimhan, learned counsel for the 3rd 
defendant. 

14. Learned counsel for the respective parties 
have reiterated the contentions raised by them in 
their respective pleadings. The only question that 
arises for consideration is, whether the plaintiff/ 
applicant is entitled for an order of injunction as 
prayed for in herfavour restraining the defen- 
dants/respondents from in any way dealing with 
the suit property either by way ofsale or otherwise, 
during the pendency of the suit. 

15. Point: There is no dispute with regard to the 
agreement entered into between the plaintiff and 
the 1st defendant. There is also no dispute with 
regard to the sale consideration. The agreement 
has been duly signed by the plaintiff and the 1st 
defendant and also witnessed by the 2nd defen- 
dant and one Inderchand,a friend of the plaintiffs 
husband. The agreement was prepared by one 
M.E. Thiagarajan, Document Writer. He has also 
attested the said document. The subject matter of 
the agreements the property bearing Door No.88, 
Rundalls Road (E.V.K.Road), Purasawakkam, 
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Madras. It is useful to extract two important clauses 
in the agreement: 


“Gopar  OsrenaGurs BS] Amru 
Ogrensenu Zag urmLiqurdlw aria Cop 
sor. CAUSE BO! ost snogsA deat 
BA dAwmrug Aarma Cegisdl ALOS su 
as Qranada UsA 7b wrid ayar 1g 
uri guru prab sig Alenaulgnid sias 
Lomest B-Geimooruyid AM EHss ero go 
METEN HME CLM GHG LEsrgeng u 
Ceig sHAGner. guy grec are gal 
nora ger 68) Adug Carmamu egies 
urng ugley Clewgy Qsrsrerg soupleorned 
arist cTSTSAL wd Sig ulHs gid Leres 
grenade eh. 100/-56 wiy om. 1.50 uer 
ours Gaigg 1 og Uri igwirdélw pres 2eugy umm 
gurdu aiaga NarHsg NAAG. yi 
Ug. STO Folonra Her eug UTM_Qwrshw prer 
ugla; Geweugne saan srmaer sresrgy 
Cufle (penuug Carr ei pagawa Glew 
gb, sisi Quum sor mmUugla; Oewigy 
Qaret FAW aflan Lw. wD 
mb Zug) UNTgwineélus grisas Garw suert 
amb iag miguu prer sag ASOS 
aame A maga euler aTaRT OG 
Qrir eui Hoss he YCrmGur Clas 
gb, SPHarglypreuors FHEHEHEEG, HTS Ups 
SPA Lmg Asriga Fenqwid Aupo 
SDa TSA gore y Cauma Mimo 
corp) San Guiefwer eriep Lug Umi 
qurdu ar Arnau smAés Qars 
yb FbwossAGmer. wbb Targ Amper 
Guile eerenWerens cull, EAN Amase 
GegQisAuyid aag A. AUDO arn pameti 
Gor Qaras shoop. 


SLL furs aag iwasu wra 
arapay Auga s Aisha gagh 
TPUOCiowmesrnso DrGoor Qurpyiurs Amig gh 
SESS ALNET Ogres garisrdwrs 
Born Cuputq geuresre Ogrenascnus aisem 


Lb ArWSANLA DEB Lerro wef 
Auer peisen Tse Qrig Qarsia 
Gpe. ” 


16. A reading of the above two clauses will show 
that the 1st defendant has made a promise in the 
alternative form. On the proper construction of 
the contract, there is not one obligation to be 
performed in alternative ways, but one obligation 
to be performed in one way unless the promisor 
chooses to substitute another way, in which case, 
the primary obligation being impeded, the promi- 
sor is not bound to exercise the option for the 
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benefit of the other party. In the present case the 
seller/1st defendant stipulated that ifshe is unable 
to execute the sale deed, she will pay back the 
advance amount to the purchaser/plaintiff. The 
question then was, whether the second alternative 
viz., the return of the advance with interest as 
agreed to in the agreement would automatically 
follow. In the instant case, the first alternative viz., 
the execution of the sale deed, failing, ifthe promi- 
sor/vendor decided in favour of the other alterna- 
tive, it could not be said that there was breach of 
any obligation under the agreement, and if that 
was so, there could arise no question of specific 
performance of the contract. 

17. It is seen from the order dated 20.4.1992 in 
T.O.S.No.19 of 1990, the parties to the above 
probate proceedings have compromised the mat- 
ter and entered into a memo of compromise in 
token of having settled their dispute. I passed an 
order on 20.4.1992 recording the compromise. 
The 1st defendant herein, one Sarojini Raja and 
Thirupurasundari Ammal were allotted different 
properties in pursuance of the said compromise. 
The 3rd defendant herein was allotted the prop- 
erty, which is the subject-matter of the present 
suit. Under such circumstances, I am of the view 
that the 1st defendant is notina position tosell the 
property to the plaintiff herein as she is no longer 
the legal owner. It is also not known as to why the 
plaintiff herein, who has taken steps to implead 
herself as a party to the probate proceedings has 
not pursued the said application further. 

18. Under the sale agreement, as stated above, it is 
made clear that if there is any complication in 
obtaining the probate or getting the property, the 
1st defendant undertook to return the amount 
and on payment of the amount, the agreement 
stands cancelled. When that being the position, 
the plaintiff cannot now insist upon the property 
being sold to her and seek for injunction restrain- 
ing the defendants from in any way selling or 
dealing with the property pending the suit. Though 
itis alleged by the plaintiff that the 2nd defendant,as 
the husband of the Ist defendant, and the 3rd 
defendant, as the brother of the 1st defendant, are 
well aware of the agreement dated 13.7.1990 and 
that all the defendants have acted in collusion and 
with a view to defeat and deny the rights of the 
plaintiff under the said agreement, it is a matter 
for evidence and can be decided only after a full- 
fledged trial. Whether the compromise decrce in 
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T.O.S.No.15 of 1990 is a collusive decree, or whether 
the allotment of the suit property here in to the 
3rd defendant is void, invalid and unenforceable 
and whether the same has been done in order to 
avoid sale in favour of the plaintiff can be decided 
only on a consideration of the entire evidence to 
be let in by both parties at the time of trial and it 
is premature for this Court at this stage to con» 
clude that the allotment of the suit property to the 
share of the3rd defendant ina compromise decree 
passed by this Court is collusive in nature or to 
avoid the sale in favour of the plaintiff. Hence, I 
am not expressing any opinion on the said issue 
and the same is left open to be decided at the time 
of trial. But, however, the plaintiffs interest should 
also be safeguard till the disposal of the suit. 

19. The 1st defendant has categorically stated in 
her counter-affidavit that she is ready and willing 
to return the advance amount together with inter- 
est. Itisseen from the xerox copy of the agreement 
filed as document No.1, that the plaintiff has paid 
asum of Rs.one lakh as advance, a further sum of 
Rs.2 lakhs and another sum of Rs.25,000 and that 
the 1st defendant has made endorsements to the 
said effect in the agreement itself. Hence, I am of 
the view, that the 1st defendant should be directed 
to deposit the said amount with interest at 18% 
per annum from the respective date of its receipt 
by her from the plaintiff till date of deposit. It is 
also made clear that anysale oralienation made by 
the defendants in respect of the suit property will 
be subject to the ultimate result of the suit. Fur- 
ther, without prejudice to her contentions in the 
suit, the plaintiff is also at liberty to withdraw the 
said sum from court deposit without furnishing 
security. 

20. Though it is contended by defendants 2 and 3 
that they are not necessary parties, the same is not 
tenable in view of the decisions of our High Court 
reported in Chinna Vanan v. Alamelu, (1975)1 
M.LJ. 263 and Vimala Ammal v. C.Suseela, ALR. 
199] Mad. 209, wherein this Court has held thata 
subsequent purchaser of the property with knowl- 
edge of prior agreement of sale to another is a 
necessary party in a suit by the latter for specific 
performance and unless he is impleaded, the dc- 
cree is nullity and cannot be executed against him. 
Hence, I am of the view, that defendants 2 and 3 
are necessary parties to the suit. 

21. Mr.P. Veeraraghavan, learned counsel for the 
plaintiff cited a Division Bench decision of this 
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Court consisting of Ramamurthi and 
A.Alagiriswami, JJ.,as they then were, reported in 
Veeramalai Vanniar v. Thadikara Vanniar, (1968)1 
M.LJ. 437, in support of his contention. The Bench 
has held as follows: 
“The plain language of Sec.27(b) of the Spe- 
cific Relief Act shows that the subsequent 
iransferee can retain the benefit of his transfer 
by purchase which, prima facie he had no right 
to get, only after satisfying the two conditions 
concurrently: (1) he must have paid the full 
value for which he purchased the property, and 
(2) he must have paid it in good faith and 
without notice of the prior contract. Further, 
the burden of proof is upon the subsequent 
purchaser to establish these conditions in order 
that his rights may prevail over the prior agree- 
ment of sale.” 
22. In the instant case, the property was allotted to 
the 3rd defendant as per the compromise decree in 
T.O.S.No.15 of 1990. Hence, the question of pay- 
ment of anysale consideration,which was allotted 
to him under the compromise decree, does not 
arise. Secondly, this Court will have to decide 
whether the allotment of the suit property to the 
3rd defendant under the said compromise decree 
was made in good faith and without notice of the 
prior contract. It is for the 3rd defendant to prove 
that he has no notice of the prior contract between 
the plaintiff and the 1st defendant. Since the bur- 
den of proof is on the subsequent allottee to 
establish these conditions in order that his rights 
may prevail over the prior agreement of sale, this 
point can be decided only at the time of trial. As on 
date, the 1st defendant is not the owner of the suit 
property. The 2nd defendant, who.is the husband 
of the 1st defendant, is only an attestor. The 3rd 
defendants the allottee of the property under the 
compromise decree in T.O.S.No.15 of 1990. Both 
defendants 2 and 3 are not parties to the agree- 
ment. Hence, the plaintiff, can, ifat all, enforce her 
agreement only against the 1st defendant. Whether 
the plaintiff will be entitled to specific perform- 
ance or for damages as asked for has to be decided 
only at the time of trial. 
23. Balance of convenience is only in favour of the 
3rd defendant, in whose favour the property has 
been allotted under the compromise decrce passed 
by this Court in T.O.S.No.15 of 1990. Hence, as 
observed by the Supreme Court in the decision 
reported in Mayawanihi v. Kaushalya Dev, (1990)3 
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S.C.C. 1, the intention of the offer to accept the 
offer must be expressed without leaving room fo1 
doubt as to the fact of acceptance or to the coinci- 
dence of the terms of acceptance with those of the 
offer. The rule is, that the acceptance must be 
absolute, and must correspond with the terms oj 
the offer. If the two minds were not ad idem in 
respect of the property to be sold, there cannot be 
said to have been a contract for specific perform- 
ance. As seen from the agreement, the 1st defen- 
dant has agreed to execute the sale deed or other. 
wise pay back the advance together with interest 
The legal effect of this statement in the agreemen! 
will, in my opinion, amount to an alternative 
promise. in Halsbury’s Laws of England, Fourth 
Edition, volume 9, paragraph 446, on alternative 
promise, it is stated as under: 
“When a promise is made in an alternative 
form and one alternative is impossible to per. 
form, the question whether the promisor is 
bound to perform the other or is altogethe: 
excused depends on the intention of the par- 
ties to be ascertained from the nature anc 
terms of the contract and the circumstances o! 
the particular case. The usual result in such a 
case will be that the promisor must perform 
the alternative which remains possible; but it 
may be that on the proper construction of the 
contract there is not one obligation to be per- 
formed in alternative ways but one obligatior 
to be performed in one way unless the promi 
sor chooses to substitute another way, in whict 
case, the primary obligation being impeded 
the promisor 1s not bound to exercise the 
option for the benefit of the other party.” 
24. Applying the said principle, I am of the prime 
facie view that at this stage itcan be construcd tha 
there was not one obligation to be performed ir 
alternative ways but one obligation to be per 
formed in one way unless the promisor chooses tc 
substitute another way. In other words, the pri 
mary obligation being impeded, the promisor i: 
not bound to exercise the option for the benefit o 
the other party. Since the primary obligation O 
executing the sale deed in favour of the plaintif 
being imposible in view of the allotment of thi 
said property to the 3rd defendant, the promiso 
viz., the 1st defendant is bound to exercise th 
option for the benefit of the other party. Hence, i 
view of the impossibility of executing the sak 
deed, the Ist defendant should be directed as at 
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alternative measure and to safeguard the interest 
of the plaintiff to pay back the advance, amount of 
Rs.3,25,000 received by her together with interest 
at 185 per annum. In the above cited decision, the 
Supreme Court has observed that the first alterna- 
tive failing, ifthe promisor decided in favour of the 
other alternative, it could not be said that there 
was any breach of any obligation under the agree- 
ment, and if that was so, there could arise no 
question of specific performance of the contract. 
Respectfully applying the above ratio laid down by 
the Apex Court, I.direct the 1st defendant/Ist 
respondent to deposit the advance amount of 
Rs.3,25,000 received by her from the plaintiff as 
per the endorsement in the sale agreement, to the 
credit of the suit within four weeks from to-day, 
together with interest at 18% per annum from the 
respective dates of payment till deposit. On such 
deposit, the plaintiff/applicant is at liberty to with- 
draw the same without furnishing security and 
without prejudice to her contentions in the suit. I 
make itclear that any sale by defendants 1 to 3 will 
be subject to the ultimate result of the suit. 

25. The injunction application is dismissed with 
the above observations and the interim injunction 
already granted is vacated. No costs. 


BS. 


Application dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Kanakaraj, J. 


W.P.No.797 of 1986 22nd March, 1994. 
T.Ramaraj ... Petitioner 
v 


State of Tamil Nadu and another ...Respondents. 


Land Acquisition Act (I of 1894), Secs.4 (1), 5-A 
and 6 (1) _ Acquisition proceedings - Selection of 
sites by Government for acquisition - Courts if can 
interfere with, 

The court is aware of the scope of the proceedings 
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under Sec.5-A of the Land Acquisition Act, 1894, 
and the decision of the various courts to the effect 
that the selection of sites is certainly for the Gov- 
ernment and the court should be slow to interfere 
in such selection by the Government. But at the 
same time it must be pointed out the respondents 
have not been just to the petitioner, who is an ex- 
servicemen, in acquiring his plot of dand to the 
extent of 1,650 sq.ft. The only way to balance the 
right of parties is to direct the Government to 
consider whether the applicants plot could be 
exempted from the acquisition proceedings. 
[Paras. 6 & 8] 
Cases referred to: 
A.Subbiah v. Deputy Secretary to Government of 
Tamil Nadu, Social Welfare Department, 1987 Writ 
L.R. 99: A.LR. 1988 Mad. 355. {Paras. 3, 6] 
Shri Mandir Sita Ramji v. Lt.Governor of Delhi, 
ALR. 1974 S.C. 1868. (Paras. 3, 7] 
Collectors of 24 Parganas v. Lalit Mohan Mullick, 
ALR. 1986 S.C. 622: (1986)2 S.C.C. 138: (1986)1 
S.C.J. 361. [Para. 7] 
Somawanitiv. State of Punjab, A.LR. 1963 S.C. 151: 
(1963)2 M.L.J. (S.C.) 18: (1963)2 An.W.R. (S.C.) 
18: (1963)2 S.C.J. 35. [Para. 7] 
Brakya Thakur v. State of Bombay, A.J.R. 1960 S.C. 
1203. [Para. 7] 
Land Acquisition Collector v. Union of India, A.I.R. 
1980 S.C. 1678. [Para. 7] 
The State of Punjab v. Gurudial Singh, A.I.R. 1980 
S.C. 319. [Paras. 7, 8] i 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issuea writ of certi- 
orari calling for the records, relating to the pro- 
ceedings culminating in the passing of 
G.O.Ms.No.915, Housing and Urban Develop- 
ment No.11 (2) Hou/6228 (c), dated 30.10.1984 on 
the file of the first respondent and quash the same. 
N.Rajan, for Petitioner. 
Mrs.N.G.Kalaiselvi, Government Advocate, for 
Respondent Nos.1 and 2. 
The Court made the following 
ORDER: The petitioner claims to be an ex-serv- 
ice men. He had voluntarily retired from Armed 
service and had joined service in a paper mills at 
Pallipalayam. He retired from service on 31.12.1981. 
The petitioner had purchased a small plot on 
15.9.1976, with the sole object of constructing a 
house for his residence and the residence of his 
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family members. According to him, he proceeded 
to construct a house in September, 1981. To his 
misfortune, his land alongwith certain other lands 
were sought to be acquired under the Land Acqui- 
sition Act by publishing the Notification under 
Sec.4(1) of the Act on 11.11.1981. The petitioner’s 
plot is only of an extent of 1,650 sq.ft. and it forms 
part of large extent of 1 acre 39 cents in survey 
No.198/4-B in Kadachinallur Village, Tiruchen- 
gode Taluk. An enquiry under Sec.5-A of the Act 
was held on 22.1.1982. The petitioner submitted 
his objections on 6.2.1982 and 18.3.1992. The 
objections of the petitioner were communicated 
to the Salem Housing Unit at whose instance, the 
acquisition was initiated. The remarks of the 
Housing Unit were communicated to the peti- 
tioner and second enquiry was held on 14.6.1982. 
Again the petitioner filed his objection. The peti- 
tioner was shocked to find that a declaration under 
Sec.6 has been issued in G.O.Ms.915, Housing 
and Urban Development dated 30.10.1984. The 
writ petition is to quash the proceedings culminat- 
ing in the Declaration under Sec.6 of the Act, 
dated 30.10.1984. 
2. In support of the writ petition, Mr.N.Rajan, 
Icarned counsel appearing for the petitioner makes 
the following submissions: 
(i) The objections of the petitioner has not 
been properly considered by the Land Acqui- 
sition Officer and consequently the decision of 
the Government to acquire the lands, is also 
vitiated, 
(ii) The selection of the petitioner’s land for 
the purpose of developing neighbourhood 
scheme ignores the fact that the petitioner has 
no other land to have a residence; 
(iii) The counter-affidavit filed by the respon- 
dents practically admits the allegation of the 
petitioner that the objections filed under Sec.5- 
A of the Act, have not been properly consid- 
ered, p g 
3. Learned counsel appearing for the petitioner 
also cites in support of his argument, a judgment 
ofthe Division bench of this Court in.4.Subbiah v. 
Deputy Secretary to Government of Tamil Nadu, 
1987 Writ L.R. 99; AJR. 1988 Mad. 355, as well as 
a judgment of the Supreme Court Shri Mandir Sita 
Ramji v. Lt.Governor of Delhi, A.I.R. 1974 S.C. 
1868. 
4. In the counter-affidavit filed by the respon- 
dents. It is pointed out thatan extent of 52-S3 acres 
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of land in Kadachanallur Village, Tiruchengode 
Taluk had been proposed to be acquired for the 
construction of houses by the Tamil Nadu Hous- 
ing Board. The 4(1) notification was issued on 
11.11.1981. The enquiry under Sec.5-A was con- 
ducted on 25.2.1982. The procedure prescribed by 
the rules framed under Sec.55 of the Land Acqui- 
sition Act, regarding the notice to the requisition- 
ing authorities and the forwarding of the remarks 
to the land owners, were strictly followed. The 
Land Acquisition Officer recommended the issue 
of the Declaration under Sec.6. Accordingly, the 
Declaration under Sec.6 issued by the Govern- 
menton 30.10.1984 in respect ofan extent of 51.90 
acres. It is pointed out thatan extent of 0.63 acres 
was dropped from the acquisition proceedings. It 
is also Stated that an award enquiry was conducted 
on 26.10.1986 and the award was pronounced on 
20.11.1986. It is also stated that the possession of 
the lands were handed.over to the Sales Housing 
Unit. Regarding the specific objections taken by 
the petitioner, it is stated as follows: 
“The objections raised in this case which are of 
a general nature and they were not considered 
by the Government. All the objections of the 
land owners in this land, the draft declaration 
under Sec.6 and Draft direction under Sec.7 
were sent to the Government through Com- 
missioner of Land Administration, Madras and 
apporved in G.O.Ms.No.915, Housing and 
Urban Development, dated 30.10.1984”. 
Again, it is stated in the counter-affidavit, as fol- 
lows: 
“After the publication of 4 (1) Notification on 
11.11.1981, the 5-A enquiry and 3(b) enquiry 
was conducted on 25.2 1982 and 14.6 1982 
respectively after observing usual formalities, 
the objections were sent to the Government 
for consideration. The objections were not 
considered by the Government. The petitioner's 
plot is essentially required for forming com- 
pact block of the housing scheme”. 
5. In my opinion, the counter-affidavit has not 
been properly drafted. The statement that the 
objection were not considered by the Government 
has to be taken, in the light of the subsequent 
sentence to the effect that the plot is essentially 
required for forming compact block of the hous- 
ing scheme. Similarly, the statements that the 
objections were not considered, because the ob- 
jection were all of general nature, is also inappro- 
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priate. However, having regard to the above state- 
‘ments, I called for the records to satisfy myself 
whether the Land Acquisition Officer had consid- 
ered the objections of the petitioner. I find from 
the reports submitted under Sec.5-A of the Act, 
that the objections of all the owners were consid- 
ered in seriatim in the report dated 14.6.1982. So 
far as the petitioner is concerned, the report is as 
follows: 
“He has objected to the acquisition of the 
Land in S.No.198/4 B-2 on the ground that he 
has constructed a terraced house and sunk a 
well. He has also stated that he is an ex-service 
man. The Executive Engineer and Adminis- 
trative Officer, Salem Housing Unit, Salem 
has replied that the land is essentially required 
to frame a compact housing scheme. Hence, I 
consider that the objection raised in this case 
which are of a general deserve to be over- 
ruled”. 
6. The consideration by the Land Acquisition 
Officer leaves much to be desired. The statement 
that the objection is ofa general nature is without 
any basis. The Land Acquisition Officer should 
have seen that the case of the petitioner was totally 
different from others, because he claims to be an 
ex-service man he claims to have constructed a 
house, on the plot purchased by him. I could have 
appreciated the Land Acquisition Officer, if he 
had verified the correctness of the claim made by 
the petitioner and recommended for exemption of 
the petitioner's land or atleast re-allotment of the 
said site back to the writ petitioner. After all, the 
acquisition is for a housing scheme, where the 
Housing Board will sell the developed plots by 
auction. Why should an ex-service man who has 
invested his retirement benefits in purchasing a 
plot a just 1,650 sq.ft. and constructed a house at 
acost of Rs.60,000 be deprived of the house either 
to be demolished or to be re-allotted to some 
other person. I am not unaware of thescope of the 
proceedings, Under Sec.5-A of the Act and the 
decisions of the various courts to the effect that 
the sclection of sites, is entirely for the Govern- 
ment and court should beslow to interfere in such 
selection by the Government. It is in this connec- 
tion that the judgment ofa Division Bench of this 
Court, in.A.Subbiah v. Deputy Secretary to Govern- 
ment of Tamil Nadu, Social Welfare Department, 
1987 Writ L.R. 99: A.LR. 1988 Mad. 355, comes to 
the aid of the petitioner that was a case where a 


119 


small farmer with developed land and a coconut 
tope, was sought to be deprived ofhis land by Land 
acquisition proceedings. The Division Bench 
observed as follows: 
“Tt is also no answer to say that though the 
proposed land is a coconut ‘tope’ and the 
appellants are doing intensive cultivation and 
they have also dug up a well at heavy cost, the 
appellants could be compensated with money 
and therefore the acquisition should be pro- 
ceeded with. Unless there is a categorical and 
clear finding that it is the only land that is 
available for that purpose and no other alter- 
native lands are available and that this land 1s 
the most suitable for the purpose, the Govern- 
ment could not have acquired this property. In 
fact, in this case, all the facts are against acqui- 
sition.” 
7. No doubt in the said case, there was an addi- 
tional fact that the harijans for whose benefits, the 
lands were sought to be acquired hag also raised 
an objection to the suitability of the lands for 
building houses. Even so, the ratio of this judg- 
ment of the Division Bench, cannot be lightly 
ignored. In Shri Mandir Sita Ramjiv. Lt.Governor 
of Delhi, A.LR. 1974 S.C. 1868, the Apex Court 
pointed out the importance of enquiry under Sec.5- 
Aof the Act. That was a case where the objection 
of the land owner. were not traceable in the files 
and therefore, the objections had not been consid- 
ered. Itissignificant to note thatin that case, a plea 
was made that a final decision may be taken after 
the site was inspected by the officer. However, the 
authorities had proceeded with the acquisition 
and the Apex Court held that there was no proper 
enquiry. Under Sec-5-A of the Act. Even though, 
on facts the said judgment can be distinguished, 
the observation contained therein are very Oppo- 
site. While on this subject, it is also necessary to 
refer to certain other decisions of the Apex Court. 
In Collectors of 24 Parganas v. Lalit Mohan Mul- 
lick, A.LR. 1986 S.C. 622: (1986)2 S.C.C. 138: 
(1986)1 S.C.J. 361, the Apex Court has this to say: 
“The respondents contention can be approached 
from another angle also. It ıs a generally ac- 
cepted principle that persons interested in lands 
cannot lightly question the validity of a noufi- 
cation under Sec.4 or under Sec.6 and go be- 
hind them. When an acquisition is proposed 
for a public purpose and the purpose is shown 
to be a public purpose, courts usually frjown 
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upon light hearted attacks on the validity of 
the notification. 
In this case, we see an unusual method of 
fishing out information by locking into the 
files and discovering two letters in which mention 
is made of the starting ofa hospital for crippled 
children”. 
Added to this, we have the decision of the consti- 
tuted Bench on the finality of Sec.6 of the Act 
which has been followed in many other cases. 
Reference can usefully made to Somawanti v. 
State of Punjab, AIR. 1963 S.C. 151: (1963)2 
MLJ. (S.C.) 18: (1963)2.An.W.R. (S.C.) 18: (1963)2 
S.CJ. 35, Brakya Thakur v. State of Bombay, A.LR. 
1960 S.C. 1203 and Land Acquisition Collector v. 
Union of India, A.LR. 1980 S.C. 1678. On the 
immediate issue of selection of sites, the Apex 
Court in The State of Punjab v. Gurudial Singh, 
AIR. 1980 S.C. 319 at 321 observed as follows: 
“First, what are the facts? A grain market was 
the public purpose for which Government 
wanted land to be acquired. Perfectly valid. 
which land was to be taken? This power to 
select is left to the responsible discretion of 
Government under the Act, subject to Arts.14, 
19 and 31 (then). The court is handcuffed in 
this jurisdiction and cannot raise its hand against 
what it thinks is a foolish choice. Wisdom in 
administrative action is the property of the 
executive and judicial circumspection keeps 
the court lock-jawed save where power has 
been polluted by oblique ends or is otherwise 
void on well-established grounds. The 
constitutional balance cannot be upset.” 
8. The above analysis of the case based on the 
judgments of this Court as well as the Apex Court 
poses a moot point, as to whether the selection of 
the petitioner’s site for the development of the 
neighbourhood scheme was proper and justified. 
I am of the opinion that I must follow the last 
mentioned Supreme Court judgment in The State 
of Punjab v. Gurudial Singh, A.I.R. 1980 S.C. 319, 
which has very lucidly pointed out the scope of the 
court’s power to interfere with the decision of the 
Government. At thesame time, I must record that 
the respondents have not been just to the peti- 
tioner who is an ex-service man. The only way of 
balancing the rights of parties, is to give appropri- 
ate directions to the Government, while uphold- 
ing the acquisition proceedings. I am upholding 
the acquisition proceedings for more than one 
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reason. It is stated that the acquisition of hte 
petitioner’s land of the extent of 1,650sq.ft. is part 
of larger scheme comprising of an extent of 51.90 
acres. Secondly, the acquisition in respect of all 
the other lands have been completed and the 
award passed and there is also a vague reference to 
the fact that the lands have been handed over to 
the Housing Unit. Learned counsel for the res- 
pondents states that the development in respecto 
te other lands have already taken place. It is also 
contended that the house in question was con- 
structed only after the notification under Sec.4(1) 
ofthe Act. Iam not willing to accept the last claim 
of the respondents, because Sec.5-A report, which 
I have extracted above shows that the petitioner 
referred to the construction and no attempt was 
made by the Land Acquisition Officer to verify the 
correctness of the same. For the above reasons, I 
propose to give the following directions in the writ 
petition: 
(i) The notification under Sec.4(1) and the 
declaration under Sec.6 impugned in this writ 
petition are upheld; 
(ii) The writ petitioner should not be dispos- 
sessed of the land and the house in his posses- 
sion unless and until the Government specifi- 
cally considers, whether the subject site alone 
can be exempted from the acquisition pro- 
ceedings: 
(iii) For this purpose of the Government con- 
sidering the claim for exemption, I direct the 
petitioner to file an application to the Govern- 
ment, within three weks from today. Ifsuch an 
application is filed, the Government is directed 
to consider and pass orders, in the light of the 
observations contained in this judgment. 
(iv) The Government while considering the 
claim for exemption, can also suggest the alter- 
native site with adequate compensation. Till 
the Government takes a final decision on the 
application for exemption, the petitioner shall 
not be disturbed from the subject site in which 
he has already built a house. The writ petition 
is ordered in the above terms. There will be no 
order as to costs. 


BS. ---- Petition ordered in terms. 


I] Thirupur Exports v. The Deputy Regional Director (Janarthanam, J.) 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Janarthanam, J. 


W.P.No.2802 of 1994 and W.M.P.No.4557 of 1994 
17th March, 1994. 


Thirupur Exports, Madras ... Petitioner 
Vv. 

The Deputy Regional Director, Employces State 
Insurance Corporation, 

Madras ... Respondent. 


Constitution of India (1950), Art.226 - Alternative 
remedy - Employees’ State Insurance Act (XXXIV 
of 1948), Sec.75 - Appeal provided under with con- 
dition that appellant must deposit 50% of disputed 
amount - Appellant filing appeal but not making 
deposit - Appeal not numbered - Filing writ petition 
to quash orders- Maintainability. 

The question raised by the petitioner can, very 
well, be decided by filing an appeal before the 
Appellate Authority, as had been provided under 
Sec.75 of the Employees’ State Insurance Act, 
1948. In fact the petitioner had made anattemptin 
presenting such an appeal to agitate such a ques- 
tion. The appeal so presented was not at all num- 
bered even as per his own Saying, as a consequence 
of the non-deposit of 50% of the disputed’amount, 
before eyen the appeal was entertained as per the 
salient provisions adumbrated under Sub-sec.(2- 
B) of Sec.75 of the Act. Having not deposited such 
an amount as required by the statutory provision, 
the petitioner cannot be expected to have re- 
course to the extraordinary jurisdiction of this 
Court under Art.226 of the Constitution of India 
by saying that the remedy so provided therefor is 
not efficacious. So long as such a provision is 
available in the statute as a living law of the land, 
it is not open to the petitioner to say that such a 
Statutory remedy provided is not efficacious and 
he is therefore resorting to invoke the extraordi- 
nary jurisdiction of this Court under Art.226 of 
the Constitution. [Para. 9] 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari, calling for the records from the respon- 
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dent. The Deputy Regional Director, Employees’ 
State Insurance Corporation, Madras-34 in his 
proceeding in No. TN/INS/IV/51-19162-1B, dated 
5.2.1991 and quash the same. 

W.M.P. 4557/94; Petition praying that in the circum- 
stances stated therein and in the affidavit filed 
with W.P.No.2802 of 1994 on the file of the High 
Court, the High Court will be pleased to grant an 
interim stay of the operation of the order of the 
Respondent, the Deputy Regional Director, 
Employees’ State Insurance Corporation Lim- 
ited, 147, Sterling Road, Madras-34 in proceeding 
No. TN/INS/IV/51/19162/1B, dated 5.2.1991 pend- 
ing the abovesaid W.P.No.2802 of 1994 on the file 
of the High Court, Madras. 

K.N.Vijayan, for Petitioner in both the petitions. 
The Court made the following 

ORDER: M/s.Thirupura Exports (petitioner), 
located at No. Y/205, Plot No.4/521, Fifth Avenue, 
Anna Nagar, Madras-40 is an establishment, cov- 
ered under the Employees’ State Insurance Act, 
1948 (Act 34 of 1948 for short ‘ESI Act’) required 
to pay contributions, in accordance with the pro- 
visions of Sec.40 thereof read with Regulations 29 
and 31 of the Employees’ State Insurance (Gen- 
eral) Regulations, 1950 for short ‘Regulations’) 
firmed under the ESI Act and its Code No.is 51/ 
19162-18. It had been exporting garments. Such 
garments had been stitched, both within and out- 
side its factory premises. Tailoring charges for 
garments, stitched outside, had been paid by itand 
the same had been duly accounted for. 

2. The Inspector verified the records of the factory 
on 16.8.1989 and the verification revealed tailor- 
ing charges paid to garments stitched outside for 
the period between 1.4.1985 and 31.3.1989. Such 
tailoring charges had becn paid to immediate 
employer-establishment covered or not under the 
ESI Act. Based on such report of the Inspector, 
the amount of tailoring charges paid to establish- 
ment, not covered under the ESI Act, was quali- 
fied in a specified sum. In respect of such specified 
amount, contributing by employer as well as 
employees had not been paid. This aspect of non- 
payment ofcontribution on certain items of wages 
paid by the petitioner had been reported to the 
Deputy Regional Director, Employees State In- 
surance Corporation, 147, Sterling Road Madras- 
34 (respondent), who in turn, caused a notice 
dated 21.12.1989 to be served on the petition- 
principal employer to show cause within fifteen 
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days, why contributions as per statement enclosed 
be not recovered from it. 

3. In due deference to the notice so issued, the 
petition-principal employers representative 
Mr.K.S.Mathusudhana Rao appeared for personal 
hearing on 22.10.1990 and 21.11.1990. On those 
occasions, the said representative of the petitioner, 
it is said, made statements, oral and writing. After 
taking all those things into account, the respon- 
dent, by his order dated 5.2.1991 under Sec.45-A 
ofthe ESI Act determined the petitioner’s liability 
to pay contribution at Rs.1,96,788.05, which is 
calculated at 7.25% on the payments of wages 
made. He further directed for the payment of 
interest at 12% for each day of further default 
from the date of the order, failing which, the 
amount would be recovered, as an arrear of land 
revenue. 

4. The petitioner, aggrieved by the said order it is 
said, presented an appeal before the Employees’ 
State Insurance Court-Appellate Authority, as 
contemplated under Sec.75 of the ESI Act and in 
so doing, it did not deposit 50% of the disputed 
amount, as required under Sub-sec.(2-B) of Sec.75 
thereof. However, it appeared to have filed an 
application for waiver of the requisite amount of 
deposit, invoking the provisions in the proviso 
under Sub-sec.(2B) thereof and the waiver appli- 
cation so filed appeared to have been rejected. 
5. Thereafter, the petitioner on 9.6.1993, it is said, 
deposited a sum of Rs.30,000. The petitioner also 
appeared to have made representations to the 
Director General, Employees’ State Insurance, 
New Delhi in vain. Ultimately, he resorted to the 
present action praying for issue of a writ of certi- 
orart to quash the order of the respondent dated 
5.2.1991, raising the plea of jurisdiction, limita- 
tion and no efficacious appellate remedy. 

6. The petitioner also filed W.M.P.No.4557 of 
1994 for interim stay of operation of the order 
impugned, pending disposal of the writ petition. 
7. Even at the outset, I may point out that none of 
the grounds, as raised in the affidavit filed, in 
support of the petition and re-agitated before me 
during the course ofarguments by learned counsel 
appearing for the petitioner is of any merit what- 
ever. To say that the respondent is not having the 
requisite jurisdiction and power to determine the 
quantum ofcontribution payable by theemployer, 
in respect of wages paid by him, is not atall tenable 
and such a power inhere in such an authority by 
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the express and. explicit provision adumbrated 
under Sec.45-A of the ES] Act. 

8. In the case on hand, wages paid to the immedi- 
ate employer not covered under the ESI Act, in 
respect of the garments stitched, had been taken 
into account by the respondent for the purpose of 
determining the liability for contribution as per 
the ESI Act. If the works of stitching of the gar- 
ments have been entrusted to the immediate 
employer, without any supervisory control over 
the stitching of garments, and without having any 
right to reject them, it 1s very well plausible that 
those garments had been stitched:by the immedi- 
ate employer, being an outside agency, no having 
any sort of a connection with the petitioner-prin- 
cipal employer and in such a contingency, such 
immediate employer alone is responsible for pay- 
ment of the contribution under the ESI Act. If the 
petitioner, as a principal employer, is having the 
supervisory control over thestitching of garments 
entrusted to the immediate employer and is hav- 
ing the right to reject them, then it goes without 
saying that the immediate employer is ‘none else 
than a person employed by the principal employer 
forstitching garments, by engaging employeesina 
different place. 

9. The question as to whcther-the workers em‘ 
ployed by the intermediatory employer, not cov- 
ered by ESI Act, for stitching garments, are work- 
ers of the intermediatory employer or that of the 
principal employer is capable of being decided, 
only on materials placed and such disputed ques- 
tion cannot at all be decided in an action of this 
nature. Such a question can very well be decided, 
by filing an appeal before the Appellate Author- 
ity, as had been provided under Sec.75 of the ESI 
Act. In fact, the petitioner had made an attempt in 
prescnting such an appeal to agitate such a ques- 
tion. The appeal so presented was not at all num- 
bered, even as per his own saying, aS a conse- 
quence of the non-deposit of 50% of the disputed 
amount, before ever the appeal was entertained, 
as per the salient provisions, adumbratged under 
Sub-sec.(2-B) ofSec.75 of the ESI Act. Having not 
deposited such an account, as required by the said 
Statutory provision, the petitioner cannot be ex: 
pected to have recourse to the extraordinary jur- 
sidiction of this Court under Art.226 of the Con- 
Stitution of India, by saying that the remedy so 
provided therefor is not efficacious. So long as 
such a provision 1s available in the statute, as a 
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living lawofland, it is not open to the petitioner to 
say that such a statutory remedy provided is not 
efficacious and he is therefore resorting to invoke 
the extraordinary jurisdiction of this Court under 
Art.226 of the Constitution. 

10. The other question thatis left out ofconsidera- 
tion is a vociferous statement, revoking on the 
quetion of limitation. The liability to pay contri- 
bution on the part of the petitioner-principal 
employer is in respect of the period from 1.4.1985 
till upto 31.3.1989. The action in this case had 
been taken by the issuance of a notice dated 
21.2.1989, which is definitely within a period of 
five years, as had been provided for in the proviso 
to clause (b) of Explanation of Sub-sec.(1-A) of 
Sec.77 of the ESI Act. 

11. Thus, looking at the case from any angle, I am 
of the view that the writ petition deserves to be 
dismissal, even at the admission stage and the 
same is accordingly dismissed. Consequently, 
W.M.P. is also dismissed. $ 


B.S. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Janarthanam, J. 


S.A.No.29 of 1994 and C.M.P.No.611 of 1994 
27th January, 1994. 


Kaliammal ...Appellant 


v. 

Sathiah and others „Respondents. 
Hindu Succession Act (XXX of 1956), Secs.4, 15 
and 16 - Hindu widow dying intestate after the 
coming into force of Act - Devolution of estate - 
Custom pleaded that male members do not inherit - 
If will prevail. 

Subsequent to the commencement of the Hindu 
Succession Act, 1956 even if there was any custom 
existingas regards the devolution ofthe estate left 
by Hindu female, such a custom ceased to operate 
by reason of the salient and salutary provisions 
adumbrated under Sec.4coupled with Secs.15 and 
16 thereof. Secs.15 and 16 provide succession to 
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the estate of the Hindu female dying intestate. The 
effect of such specific provisions made therein is 
that by operation of Sec.4, such custom ceases to 
operate on and from the day of the commence- 
ment of the said Act. [Para. 6] 
S.A.No.29 of 1994: Appeal against the decree of 
the District Court, Ramanathapuram, dated 
24.8.1993 in Appeal Suit No.84 of 1992 preferred 
against the decree of the court of the District 
Munsif, Ramanathapuram in Original Suit No.80 
of 1990. 

C.M.P.No.611 of 1994: Petition presented to this 
Court to stay the operation of the decree and 
judgment dated 24.8.1993 in A.S.No.85 of 1992 on 
the file of the (District Court, Ramanathapuram) 
reversing the decree and judgment dated 28.9.1992 
in O.S.No.80 of 1990 on the file of the court of the 
(District Munsif Court, Ramanathapuram) pend- 
ing the said S.A.No.29 of 1994 on the file of this 
Court. 

M.V.Venkataseshan, for Appellant apd for Peti- 
tioner in C.M.P.No.611 of 1994. 

The Court delivered the following 
JUDGMENT: The appellant was the defendant 
while the respondents were the plaintiffs in the 
suit. 

2. The plaintiffs are brothers and the defendant is 
their sister. Plaintiffs filed the suit in O.S.No.80 of 
1990 on the file of the District Munsif's Court, 
Ramanathapuram for partition and separate 
possession of 3/4th share in the suit properties. It 
is the contention of the plaintiffs that the suit 
properties were their ancestral properties and 
therefore, they are entitled to 15/16th share therein. 
Even otherwise, they would further contend that 
in case the suit properties are held to have be- 
longed exclusively to their mother Kuppammal, 
even then, they are entitled to 3/4th share therein. 
3. Defendants, on the other hand, would deny the 
ancestral character of the suit properties, besides 
taking specific stand that they belonged exclu- 
sively to their mother Kuppammal, that there was 
a custom in the Idaya community, to which the 
parties belong that the male members of the family 
did not at all inherit and the moment they got 
married, they would go and settle in the families of 
their wives, inheriting the properties of their wives 
and that even otherwise, the suit properties had 
been in her exclusive possession continuously for 
well over thirty or thirty-five years openly and 
thereby she prescribed title to the same by ouster 
and therefore, the suit is liable to be dismissed. 
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4. The trial court framed the requisite issues, 
reflecting the respective pleadings and on consid- 
eration of the materials placed on record, how- 
ever, dismissed the suit with costs. The aggrieved 
plaintiffs preferred appeal in A.S.No.85 of 1992 
on the file of District Court, Ramanathapuram, 
which was allowed granting preliminary decree 
for partition and separate possession of their 3/ 
4th share, directing the parties to bear their own 
costs. Aggrieved defendant resorted to the pres- 
entaction, besides filing C.M.P.No.611 of 1994 for 
Stay of operation of the decree of the lower appel- 
late court. 

5. A perusal of the reversing judgment of the lower 


appellate Court reveals, in a clinching fashion,- 


that a proper approach had been made to the 
points involved for consideration, in appreciating, 
in the best of fashion possible, the evidence avail- 
able on record and in such process, no trace had 
been left to make it appear that such considera- 
tion suffers from any vice or infirmity of such a 
serious nature, either on facts or on law, calling for 
interference. 

6. The discussion therein further reveals that the 
custom pleaded and set up had not been proved, in 
the manner allowed by law and that even other- 
wise, subsequent to the commencement of the 
Hindu Succession Act, 1956 (for short ‘the Act’), 
even if there was any custom existing, as regards 
the devolution of the estate left by Hindu female, 
such a custom ceased to operate, by reason of the 
salient and salutary provisions, adumberated under 
Sec.4, coupled with Secs.15 and 16 thereof. Secs.15 
and 16 provide succession to the estate of the 
Hindu female dying intestate. The effect of such 
specific provisions made therein is that by opera- 
tion of Sec.4, such a custom ceases to operate on 
and from the day of the commencement of the said 
Act. In that view of the matter, the granting of a 
preliminary decree to the extent of 3/4th share in 
favour of plaintiffs by the lower appellate courts 
cannotat all be stated to be notin conformity with 
the provisions of Secs.15 and 16 of the Act. 

7. Even as respects ouster, as revealed by the 
discussion therein, their mother Kuppammal, even 
according to the defendant, died only in the year 
1980. On such basis, the plea of ouster faced 
dismal failure, inasmuch as succession to the 
properties will open only therefrom. 


BS. ---- Appeal and petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Swamidurai, J. 


A.A.O.No.936 of 1992 11th March, 1994. 
TNCS.Corporation Ltd. ...Appellant 
v. 

S.Poomalai ... Respondent. 


Workmen’s Compensation Act (VIII of 1927), 
Sec.2(8) - ‘Arising out of employment’ - Meaning of 
- Workman leaving his house for attending his shift 
in mill - Murdered in a communal clash on the way 
- Death if arises out of employment. 

The employee met with his death while he-was 
going to his place of work and the death has arisen 
during the course of employment. Therefore, the 
appellant (wife of the deceased employee) is en- 


titled to compensation. [Para. 7] 
Cases referred to: 

Dudhiben v. New J.V.Mills, 1977 Lab.L.C. 10. 
[Para. 6] 

Bhacubai v. Central Railway, (1994)2 L.L.J. 403. 
[Paras. 6, 7] 


Appeal against the order of the Deputy Commis- 
sioner for Labour, Tirunelveli, dated 23.12.1991 
and made in W.C.No.50 of 1991. 
Mrs.V.J.Latha, for Appellant. 

V. Prakash, for Respondent. 

The Court made the following 

ORDER: This civil miscellaneous appeal is filed 
against the order made in W.C.No.50 of 1991 on 
the file of the Commissioner, Workmans Corpo- 
ration, Tirunelveli. The respondent in the lower 
court, is the appellant herein. Poomalai, the re- 
spondent herein filed W.C.No.50 of 1991 claiming 
compensation of Rs.62,588 for the death of her 
husband who died on the way towards his work 
place and in the course of his employment. The 
respondent’s husband Subbiah was employed in 
the Modern Rice Mill at Thazhaiyuthu and on 
18.12.1990 he left his house for attending his shift 
work in the morning and on the way, there was a 
communal clash and he was murdered. According 
to the respondent, her husband was getting a 
monthly wage of Rs.1,330 and he was 49 years old. 
2 The appellant filed a counter-statement con- 
tending as follows: The timing of the work in the 
rice mill relating to the deceased was not men- 
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tioned and the occurrence had taken place before 
the commencement of his work and that too, 
outside the workspot and the cause of death of the 
deceased is in relation to the employment and 
therefore, the respondent is not entitled to com- 
pensation. 

3. The respondent was examined as W.W.1 and 
W.W.2 and W.W.3. Shanmugham and Ulaganathan 
respectively were also examined on the side of the 
respondent. The appellant examined himself as 
M.W.1 on his side. The evidence of W.W.1 is that 
the firstshift is for six hours duty and the deceased 
husband left the house at 5.00 a.m. on 18.12.1990. 
The deceased did not return to the house on the 
same evening of 18.12.1990 and when P.W.1 en- 
quired W.W.2 Shanmugham about it, he told her 
about the murder of her husband. It is the admit- 
ted case of W.W.1 that she did not come and 
report about this to any one. W.W.2Shanmugham 
deposed that he identified the body of Subbiah 
and that Subbiah was wearing mill uniform. It is 
also admitted by the appellant that the deceased 
was murdered due to the rioting in the village. It is 
the case of the appellant that the deceased was 
murdered prior to his coming to the workspot. 
W.W.3 Ulaganathan corroborated the evidence 
of P.W.2, P.W.3 is the Superintendent in the Mills 
Section and through him, the appellant paid asum 
of Rs.2,000 for funeral expenses of the deceased. 
4. M.W.1 Sivan Arumugham, Assistant in the 
Office of the Senior Regional Manager, Civil 
Supplies Corporation deposed that the rice mills 
belongs to the Civil Supplies Corporation and the 
deceased Subbiah was working as a helper. There 
is evidence of R.W.1 that the deceased Subbiah 
attended his work of R.W.1 that the deceased 
Subbiah attended his work on 17.12.1990 and he 
did not attend duty on 18.12.1990. M.W.1 has 
stated that he came to know atabout 10.00 a.m. on 
19.12.1990 that person when he was coming to 
Modern Rice Mill for work died on the way. It is 
also admitted by M.W.1 that as per the first infor- 
mation report given to the police, it is stated that 
the said Subbiah died in a communal riot. M.W.1 
denied the liability of the appellant to pay com- 
pensation, since according to him, the death was 
not in the course of employment, the lower court 
accepted the evidence of W. W.1 and her witnesses 
and found that Subbiah was murdered while he 
was coming to the rice mill for attending the work. 
Therefore, the lower court found that the said 
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Subbiah died in the course of his employment. 
5. It is seen from the evidence that if the deceased 
had not left the house for work on that date, he 
would not have been murdered in the comrhunal 
riot. The lower court found that the respondent is 
entitled to compensation of Rs.62,588. Aggrieved 
with that order, this appeal has been filed. 
6. In this appeal, learned counsel for the appellant 
contended that the death had not taken place out 
of employment orin the course of employment of 
the deceased employee and so that the respondent 
is not entitled to compensation. It is also pointed 
out by the appellant, that there is no connection 
between the murder and the employment. In the 
judgment in the case of Bhacubai v. Central Rail- 
way, (1994)2 L.L.J. 403, a Division Bench of the 
Bombay High Court has held thus: 
“It is clear that there must be a casual connec- 
tion between the accident and the employment 
in order that it could be said that the accident 
arose out of the employment of the concerned 
workmen and the cause contemplated is the 
proximate cause and not any remote cause. 
If the employee in the course of his employ- 
ment has to be in a particular place and by the 
reason of his being in that particular place he 
has to face a peril and the accident is caused by 
reason of that peril which he has to face, then 
a casual connection is established between the 
accident and the employment. The fact that 
the employee shares the peril with other 
members of the public is an irrelevant consid- 
eration. It is true that the peril which the faces 
must not be personal to him; the peril must be 
incidental to his employment and he must not 
by his own act add to the peril or extend the 
peril. But if the peril which he faces has noth- 
ing to do with his own action or his own con- 
duct, but it is a peril which would have been 
face by any other employee or any other member 
of the public, then if the accident arose out of 
such peril, a casual connexion is established 
between the employment and accident So when 
a workmen was stabbed on his way to work and 
when there was no evidence to prove that there 
was any motive behind the murder, it was held 
that theaccident mustbe held to beonearising 
` out of the employment. 
Once the applicant has established that the 
deceased was at a particular place and he was 
there because he had to be there by reaon of his 
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employment and the applicant further estab- 
lishes that because the deceased was there he 
met with an accident, the applicant has dis- 
charged the burden which the law places upon 
him. The law does not place an additional 
burden upon the applicant to prove that the 
peril which the employee faced and the acci- 
dent which arose due to that peril was not 
personal to him but was shared by all the 
employees or the members of the public. Once 
the peril is established, it is for the employer 
then to establish that the peril was brought 
about by the employee himself, that he added 
or extended the peril or that the peril was not 
a general peril or but a peril personal to the 
employee”. 

In the judgment reported in the case of Dudhiben 

v. NewJ.V.Mills, 1977 Lab.I.C. 10, a Division Bench 

of Gujarat High Court has held as follows: 
“The expression ‘arising out ofemployment’ is 
not confined to the mere nature of the employ- 
ment. It applies to employment as such to its 
nature, its conditions, its obligations and its 
incidents. If by reason of any of those factors 
the workman is brought within the zone of 
special danger, the injury would be one arising 
‘out of employment’. To put it differently, if 
the accident occurred on account of a risk 
which is an incident of an employment, the 
claim for compensation must succeed, unless 
ofcourse, the workman has exposed himselfto 
an added peril by his own impudent act. 
The employee, who belonged to the second 
shift of the mill working at 3.30 p.m. started 
from his house to go to the mill on one after- 
noon. In order to see that the second shift 
Started at 3.30.p.m. the mill had devised a rule 
that the workers ‘should be inside the mill 
compund five minutes before the shift com- 
menced. The entry by particular gate had been 
fixed for the orderly, convenient egress and 
ingress for the large number of employee when 
one shift ended and the other started. The 
employee came at about 3.20 p.m. ata distance 
of 10.15 ft. away from the mill gate and when he 
was trying to get success in the mill he was 
knocked down by a cyclist causing his death. 
On the question whether the doctrine of no- 
tional extension applied. 
Held, that the case clearly came within what is 
called ‘incident of employment’ because 
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instead of the entire route bring prescribed the 
entry gate and timings had been specified by 
the employer so that the worker could prop- 
erly leave and enter {rom the particular gate 
facilitating search by the watchman at that 
particular time. The employee would be under 
a duty to obey this rule. Therefore, clearly the 
workmen came within the scope of employ- 
ment can be carried out these incidental orders 
and the doctrine of notional extension there- 
fore, clearly applied to the case and the claim- 
ants were entitled to compensation.” 
7. After hearing both sides, I am of the opinion 
that the decision of the Division Bench of Bombay 
High Court reported in Bhacubai v. Central Rail- 
way, (1994)2L.L.J. 403, 1s applicable to the facts of 
the present case. Therefore, I hold that the de- 
ceased employee met with his death while he was 
going to his place of work and the death has arisen 
during the course of employment. Therefore, the 
appellant is entitled to compensation. Iagree with 
the view taken by the lower court and I also accept 
the finding regarding the quantum of compensa- 
tion. Accordingly, the judgment of the lower court 
is confirmed and the appeal is dismissed. In the 
circumstances, there is no order as to costs. 


BS. ---- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamanı, JJ. 


W.A.No.1055 of 1991 22nd February, 1994. 


K_Revathy and others ... Appellants 
v. 
The High Court of Judicature at Madras repre- 
sented by its Registrar, High Court, Madras 

... Respondent. 


High Court Service Rules, Rule 6(C)(t) (as amended 
in 1978) and 6(C) (2) - Rule requiring a University 
Degree for promotion of Readers/Examiners to post 
of Assistants - Typists and Stenotypists working as 
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Assistants not requiring to possess degree for promo- 
tion to posts of Assistant Section Officers - Rule if 
violative of Arts.14 and 16 of Constitution of India. 
The petitioners Readers and Examiners possessed 
the minimum educational qualification and were 
appointed to the posts. They were qualified to be 
promoted to the posts of Assistants, the next 
higher category. By virtue of the 1978 amendment 
to Rule 6(C)(i) of the Madras High Court Service 
Rules, no person would be eligible for appoint- 
ment to the post of Assistant unless he holds a 
decree of a University. The next higher post is 
Assistant Section Officer. Assistants and Typists 
and Stenotypists are eligible to be promoted to 
that post. Rule 6(C)(2) prescribes the minimum 
educational qualification for that post as a degree 
of a University and a pass in some departmental 
tests. However, Proviso 2 to Rulé 6(C)(2) says that 
typists and stenotypists could be promoted to that 
post even if they possessed only the minimum 
educational qualification provided they qualified 
in the departmental tests. They should also have 
put in a minimum service of 5 years as typists or 
stenotypists. The petitioners filed a writ petition 
for a declaration that Rule 6(C)(1) of the Rules 
was arbitrary and un-constitutional and that it 
discriminated against the Readers/Examiners in 
requiring them to geta degree from a University in 
order to be eligible to be promoted as Assistants. 
It was dismissed. In appeal, 

Held: The contention is based mainly in the ground 
that both category 8, Readers/Examiners and cate- 
gory 7, Typists/Stenotypists constitute a single 
class and if one of the feeder categories is eligible 
for promotion to higher post without holding a 
degree qualification while the other 1s not so 
eligible, there will be violation of Arts.14 and 16 of 
the Constitution. But it is significant to note that 
both are not equal categories. The appellants 
themselves have admitted ın their affidavit that 
categories 6 and 7 are higher categories than cate- 
gory 8 to which they belong. So, there is no ques- 
tion of equals being treated unequally for the 
purpose of promotion. All feeder categories can- 
not be equated when each categories form a sepa- 
rate class by itself. The appellants cannot claim 
parity with those working as Typists/Stenotypists. 
The duties, responsibilities and nature of work of 
Readers/Examiners are not the same as that of 
Assistants and Typists/Stenotypists. Simply be- 
cause some of the Readers/Examiners are per- 
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forming the work of Assistants and Assistant Section 
Officers on account of shortage of staff temporar- 
ily, they cannot acquire any right to be promoted 
to these categories without possessing the pre- 
scribed qualification. Readers/Examiners form a 
separate category and it is the prerogative right of 
the appointing authority to prescribe the qualifi- 
cation. So there cannot be any violation of Arts.14 
and 16 in this case. An analysts of the facts in the 
present case in the light of the principle laid down 
by the Supreme Court in State ofJ. and K v. Trilokı 
Nath Khosla, (1974)1 S.C.C. 19:A.I.R. 19748.C. 1: 
1974 Lab.I.C. 1: (1974)] Lab.LJ. 121: (1974)1 
S.CJ. 366: (1974)1 Serv.L.R. 531, would reveal 
that Rule 14 of the High Court Service Rules 
prescribed the mode of promotion under this 
Rule, promotion to category 5 of Assistant Sec- 
tion Officer is either from category 6 of Assistants 
or from category 7 of Typists/Stenotypists, read- 
ers/Examiners and Typists/Stenotypists are differ- 
ent categories and each category is a separate 
approach of sources. Duties and responsibilities 
of Readers/Examiners are not the sameas those of 
Typists/Stenotypists. While so, there is no sub- 
stance in the grievance of the appellants that the 
Rule providing for the degree qualification for 
promotion to the higher category 1s-arbitrary. 
Simply because particular category can be pro- 
moted to next higher category without degree 
qualification, appellants also cannot claim the 
same as a matter of privilege. The rule of equality 
means that equals have to be treated as equals. 
The present is not one.involving equals. Hardship 
caused to the appellants in view of the amended 
rule cannot be a ground to declare the same as 
violative of Arts.14 and 16 when the object of the 
new provision is the efficiency in administration. 
[Paras. 9, 12, 13 & 15] 

Cases referred to: 

State of J. and K. v. Trilokr Nath Khosla, (1974)1 
S.C.C. 19: ALR. 1974 S.C. 1: 1974 Lab.I.C. 1: 
(1974)1 Lab.L.J. 121: (1974)1 S.C.J. 366: (1974) 1 
Serv.L.R. 531. [Para. 10] 

P.Murugesan v. State of Tamil Nadu, (1993)2 S.C C. 
340. (Para. 10] 

D.S.Nakara v. Union of India, (1983)1 S.C.C. 305: 
ALR. 1983 S.C. 130: 1983 Lab.I.C. 1: (1983)1 
Serv.L.J. 131: (1983)1 Lab.L.J. 104: (1983)1 Lab.L.N. 
289: (1983)1 S.C.W.R. 390: (1983)1 S.C.J. 188: 
(1983) 47 Fac.L.R. 42: 1983 Cri L.J. 164. [Para. 11] 
Appeal under Clause 15 of the Letters Patent 
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against the Order of Bhakthavatsalam, J., dated 
16.8.1991 and made in the exercise of the Special 
Original Jurisdiction of the High Court of Writ 
Petition No.4306 of 1991 presented under Art.226 
of the Constitution of India to issue a writ of 
declaration, declaring Rule 6(C)(1) of the Madras 
High Court Service Rules as illegal arbitrary and 
unconstitutional. 

Vijay Narayanan, for Appellants. 

KM. Srirangan, Government Advocate, for Res- 
pondent. 

The Judgment of the Court was delivered by 
Thangamani, J: The appellants 35 in number are 
all working as Readers/Examiners in the High 
Court at Madras. Though their initial appoint- 
ment was temporary, eventually their services were 
regularised within category 8 of Division II of the 
High Court Service Rules. They possessed the 
minimum educational qualification for the post of 
Reader/Examiner at the time of their entry into 
service. They were qualified to be promoted as 
Junior Assistants (new redesignated as Assistants) 
which fall in category 6 of Division II. By virtue of 
an amendment to the High Court Service Rules in 
1978, Under Rules 6(C)(i), no person would be 
eligible for appointment to category 6 of Division 
H unless he holds a degree of a University in the 
Indian Union. Under Rule 3 of the High Court 
Service Rules the next higher post to that of 
Assistant is, Assistant Section Officer which is 
category 5 of Division II. Rule 14 envisages pro- 
motion to the post of Assistant Section Officer in 
category 5 to be made from category 6 (Assistant) 
and category 7 (Typists/Stenotypists and Tele- 
phone Operators). Rule 6(C)(2) prescribes the 
minimum educational qualification for category 5 
of Division II as a degree of a University of the 
Indian Union. However, as per thesecond proviso 
to Rule 6(C)(2), in the case of Typists and Steno- 
‘Typists in category 7, even if they are not degree- 
holders they will be eligible for appointment of 
category 5, if they possess the minimum educa- 
tional qualification and qualified in the Account 
Test for Subordinate Officers Part I, Civil and 
Criminal Judicial Test Part I, II and III for mem- 
bers of the Judicial Department and the Transla- 
tion Tests. Besides they should have put in a 
service for a period of 5 years as Typists and 
Stenotypists. 

2. In Writ Petition No. 4306 of 1991, these Read- 
ers/Examiners sought issuance of writ of declara- 
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tion or any other appropriate writ, order or a 
direction declaring Rule 6(C)(i) of the Madras 
High Court Service Rules as illegal, arbitrary and 
unconstitutional stating that prior to amendment 
of Rules in 1978, the petitioners who are Examin- 
ers/Readers were eligible to be promoted as Assis- 
tants in category 6 without a degree. Typists/Steno- 
typists who fall within category 7 were also eligible 
to be promotedas Assistnat Section Officers with- 
out a degree. Subsequent to the amendment, 
Readers/Examiners are not eligible to be pro- 
moted as assistants in category 6 unless they are 
graduates. But Typists, Steno-typists in category 7 
are still eligible to be promoted as Assistant Sec- 
tion Officers in category 5 even if they do not 
possess a degree. Many of the present appellants 
areactually functioning as assistants and some are 
even working as Assistant Section Officers now. 
None of them is a degree-holder and so, they will 
not be entitled to move into the higher category. 
On the other hand there are instances where some 
persons were promoted upto the category of €6urt 
Officers which is category 3 of Division II, even 
though they did not have a degree. This has been 
done by giving relaxation in the rules. Therefore, 
there is no reason why the appellants should not 
be treated as eligible to be promoted to the cate- 
gory of Assistants. This discrimination against 
Reader/Examiner is violative of Arts.14 and 16 of 
the Constitution. 

3. The Registrar, High Court who is the respon- 
dent resisted the action pleading that prior to 
3.4.1978, the qualification prescribed for appoint- 
ment to the post of Assistant (formerly known as 
Junior Assistant) was only the minimum general 
educational qualification. At that time the quali- 
fication prescribed for appointment to the post of 
Readers/Examiners was also the same. As such, 
Readers/Examiners being the feeder category get 
promoted to the then post of Junior Assistant 
(now known as Assistant). In the year 1978, in 
order to bring the pay structure of the staff of the 
High Court establishment on par with that of the 
members of the Tamil Nadu Secretariat Service 
which is generally higher than that of the other 
departments, amendments were introduced mak- 
ing provision in the new mode of direct reccruit- 
ment and prescribing the qualification to the 
said post as possession of a degree of a University 
in India. Subsequent to the amendment, only degree 
holders working as Readers/Examiners were 
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promoted to the post of Assistants in category 6. 
The appellants have not been promoted as they do 
not possess the requisite educational qualifica- 
tion of a degree. Further, except petitioners 1 and 
3, the rest were regularly appointed only after the 
issuance of amendments of the High Court Serv- 
ice Rules in 1978. As such they were not eligible 
for promotion even when they entered service as 
regular Readers/Examiners. 

4. The respondent pleaded in addition that the 
feeder-categories to the post of Assistnt Section 
Officer in category 5 are Assistants in category 6, 
and Typists and Steno-Typists in category 7. Per- 
sons working in the feeder category have to pass 
all the departmental tests, besides possessing the 
educational qualification of a degree in order to 
make them fit for promotion to the post of Assis- 
tant Section Officer. The mode of recruitment, 
the qualification, nature of work, promotional 
opportunities, and pay and allowances to the post 
of Assistnat Section Officers, Assistant, Typists 
and Stenotypists, Readers/Examiners are entirely 
different and one cannot be equated with the 
other. Even prior to the issuance of amendmentin 
1978, the educational qualification for the posts of 
Assistant Section ‘Officer (then known as Assis- 
tant) was a pass in a degree examination. Rule 
6(C)(i) of the High Court Service Rules, 1978 
prescribed the educational qualification for ap- 
pointment for the post of assistants in category 6, 
after taking into consideration, the duties and 
responsibilities, the mode of recruitment and they 
pay and allowances attached to the said post. The 
first proviso to Rule 6(C)(2) was introduced in 
order to enable the non-graduate assistants in 
category 6 to get an opportunity for promotion to 
the post of assistant Section Officer in category 5. 
Since at the time of amendment in 1978, the 
number of such non-graduates exceeded 40, and 
since they had a long service to their credit, it was 
thought they should not bedeprived to the chance 
of promotion as they had entered service under 
the old Rules whereunder the graduate qualifica- 
tion was not necessary. Subsequent to 1978 no 
non-graduates has been appointed as assistants in 
category 6 and so there is no scope for any person 
who entered service after 1978 to invoke the pro- 
viso. Except the appellants 1 and 3, the service of 
others were regularised only subsequent to the 
amendment in 1978. This rule framed in exercise 
of the powers conferred to the Chief Justice under 


129 


Art.229(1) and (2) of the Constitution of India 
cannot be held violative of Arts.14 and 16 merely 
becasue of the failure of certain individuals to 
qualify themselves to be eligible for promotion. 
Further, the appellants cannot compare them- 
selves with Typists and Stenotypists, who are having 
technical qualifications. 
5. The learned Judge who heard the writ petition 
held that prescribing minimum qualification of a 
degree for appointment of the posts of Assistnat 
and Assistant Section Officer cannot be said to be 
unreasonable. The work of a Typist, Stenotypist, 
Assistant and Assistant Section Officer is onerous 
whereas the work of a Reader/Examiner is not so. 
As such there is no violation of Arts.14 and 16 of 
the Constitution in this case. Accordingly, he dis- 
missed the writ petition with costs. And this order 
is challenged in the present appeal. 
6. Thiru Vijayanarayanan learned counsel for the 
appellants first took us through the relevant pro- 
visions of Rule 6(C)(i) and (2) of High Court 
Service Rules which runs as hereunder: 
(c) No person shall be eligible for appoint- 
ment to the service- 
(i) In category 6 of Division II, unless he holds 
the B.A., or the B.Sc., or B.Com., degree of a 
University in the Indian Union. The method of 
appointment by direct recruitment shall be as 
prescribed in the Annexure to these Rules. 
(2) In categories 2 to 5 of Division II unless he 
holds the B.A., or the B.Sc., or the B.Com., 
degree of a University in the Indian Union, 
Provided that a person who does not possess 
the qualifiation prescribed in the above clause 
shall be eligible for appointment to category 5 
in Division II if he is qualififed in the Account 
Test for Subordinate Officer, Part I, the Civil 
and Criminal Judicial Test, Parts I, II and III 
for members of the Judicial Department and 
the Translation Test. 
Provided further that the Typists and Steno- 
typist borne in category 7 in Division II shall 
also be eligible for appointment to category 5 
in Division Il, if they satisfy the following 
conditions: 
(i) They should possess minimum general 
qualification ; 
(ii) They should have passed the Account Test 
for Subordinate Officer, Part I. The Civil and 
Criminal Judicial Tests Parts I to II for the 
members of the Judicial Department and the 
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Translation test. 

(iii) They should have put in a service for 

minimum period of 5 years as Typists and 

Steno Typists. 
7. Learned counsel for the appellants submitted 
that Readers/Examiners (category 8) and Typists/ 
Stenotypists (category 7) are Feeder categories to 
the posts of Assistant Section Officer in category 
5. While a Typist/Stenotypist can get promoted as 
Assistant Section Officer in category 5 without 
possessing any University degree, Readers/Exam- 
iners in category 8 cannot move to category 6 of 
Assistant and therefrom to category 5. As per the 
amended Rules, while a non-graduate assistant 
can be promoted as Assistant Section Officer, a 
non-graduate Reader/Examiner cannot be pro- 
moted as an Assistant and cannot claim further 
promotion as Assistant Section Officer. Catego- 
ries 6 and 7 are higher categories than category 8. 
When petitioners who belong to category 8 are 
ineligible to be promoted to category 6 without a 
degree, Assistants in category 6 can be promoted 
to the next higher category of Assistant Section 
Officer (category 5) cven withouta degrceand this 
is arbitrary, discriminatory, illegal and violative of 
Arts.14 and 16 of the Constitution of India. This 
differenciation is nota reasonable one and it does 
nol .bear any nexus to the object sought to be 
achieved by the impugned amendment of Rule 
6(C)(i). Ifthe object of prescribing degree qualifi- 
cation for the posts in category 6and 5 is efficiency 
ofadministration, this is not certainly acheived by 
the two provisos of Rule 6(C)(2) which enable 
Asistants in category 6 and Typists/Steno-Typists 
in category 7 to become Assistant Section Officers 
even without a degree. 
8 Learned counsel for hte appellants further argued 
that the duties of Readers/Examiners are more 
oncrous that of Typists and steno-typists, In any 
eventout of 35 petitioners, only 4 were working as 
Readers/Examiners while the remaining were 
actually functioning as Assistants or Assistant 
Section Officers due to shortage of staff. Lack of 
qualification was not an impediment for them to 
perform the duties in the higher posts. So, there is 
no reason why they cannot be regularised as Assis- 
tants and Assistant Section Officers. 
9. The contention of learned counsel for the ap- 
pellants is based mainly on the ground that both 
category 8 Readers/Examiners and category 7 
Typists/Stenotypists constitutea single class and if 
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oné of the feeder categories in eligible for promo- 
tion to higher post without holding a degree quali- 
fication, while the other is not so eligible, there 
will be violation of Arts.14 and 16 of the Constitu- 
tion. But it is significant to note that both are not 
equal categories. The appellants themselves have 
admitted in their affidavit that categories 6 and 7 
are higher categories than category 8 to which the 
belong. So, there is no question of equals being 
treated unequally for the purpose of promotion. 
All feeder categories cannot be equated when 
each category is a separate class by itself. The 
appellants cannot claim parity with those working 
as Typists/Stenotypists. The duties, responsibil- 
ites and nature of work of Readers/Examiners are 
not the same as that of Assistants and Typists/ 
Stenotypists. Simply because, some of the Read- 
ers /Examiners are performing the work of Assis- 
tants and Assistant Section Officers on account of 
shortage of staff temporarily, they cannot acquired 
any right to be promoted to these categories with- 
out possessing the prescribed qualification. Read- 
ers/Examiners form a separate category and it is 
the prerogative right of the appointing authority 
to prescribe the qualification. So, there cannot be 
any violation of Arts.14 and 16 in this case. 
10. Besides, classification on the basis of academic 
qualification is a well accepted basis for the pur- 
pose of promotion. Since the decision of the 
Constitution Bench in State of J. and K. v. Triloki 
Nath Khosa, (1974)1 S.C.C. 19: ALR. 1974 S.C. 1: 
1974 Lab.I.C. 1: (1974)1 Lab.L.J. 121: (1974) 1 
S.C.J. 366: (1974)1 Serv.L.R. 531, the Supreme 
Court has been holding uniformly that even where 
direct recruits and promotees are integrated into 
a common class, they could for purposes of pro- 
motion to the higher cadre be classified on the 
basis of educational qualifications. In P.Murugesan 
v. State of Tamil Nadu, (1993)2 S.C.C. 340, the 
Supreme Court has laid down that the rule-mak- 
ing authority is competent to impose complete as 
wellas partial restriction on a category of employ- 
ees for the purpose of promotionon the basis ofan 
educational qualification. The Apex Court has 
recognised that higher academic qualification is at 
least presumptive evidence for higher mental 
equipment. The learned Judges observed: 
“What is relevant is that the object to be achieved 
here 1s not a mere pretence for an indiscrimi- 
nate imposition of incqualitics and the classi- 
fication cannot becharacterized as arbitrary or 
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absurd. That is the farthest that judicial scru- 
tiny can extend.” 
11. D.S.Nakara v. Union of India, (1983)1 S.C.C. 
305: ALR. 1983 S.C. 130: 1983 Lab.I.C. 1:(1983)1 
Serv.L.J. 131: (1983)1 Lab.LJ. 104: (1983)1 Lab.L.N. 
289: (1983)1 S.C.W.R. 390: (1983)1 S.C.J. 188: 
(1983)47 Fac.L.R. 42: 1983 Crl.L.J. 164, states 
that: 
“The basic principle which informs both Arts.14 
and 16 in equality and inhibition against dis- 
crimination. Art.14 strikes at arbitrariness 
becasue any action that is arbitrary must nec- 
cessarily involve negation of equality. Art.14 
forbids class legislation but permits reason- 
able classification for the purpose of legisla- 
tion which classification must satisfy the twin 
tests of classification being founded on an 
intelligible differentia which distinguishes 
persons, or things that are grouped together 
from those that are left out of the group and 
that differntia must have a rational nexus to 
the object sought to be acheived by the statute 
in question.” 
12. An analysis of the facts in the present case in 
the light of the principles laid down by the Su- 
preme Court as indicated above would reveal that 
Rule 14 of the High Court Service Rules pre- 
scribes the mode of promotion. Under this rule 
promotion to category 5 of Assistant Section Officer 
is either from category 6 of Assistants or from 
category 7 of Typists/Stenotypists. Readers/ 
Examiners and Typists/Stenotypists are different 
categories and each category is a separate 
approach of sources. Duties and responsibilities 
of Readers/Examiners are not the sameas those of 
Typists/Stenotypists whileso there is nosubstance 
in the grievance of the appellants, that the rule 
providing for the degree qualification for promo- 
tion to the higher category is arbitrary. Simply 
because particular category can be promoted to 
next higher category without degree qualification, 
appellants also cannot claim the same as a matter 
of privilege. 
13. We have also to bear in mind that Typists/ 
Stenotypists possess technical qualification. So it 
is not known how the appellants can claim parity 
with them and such privileges given to the latter. 
Further, it is not as 1f any Typist/Stenotypist with 
legree qualification can be promoted as Assistant 
Section Officer in category 5. As per the second 
oroviso to Rule 6(C)(2) extracted above they have 


to pass certain departmental tests and put in a 
particular period of service in order to qualify 
themselves for promotion to the next higher cate- 
gory. Art.14 of the Constitution is infringed when 
adifference is created bya rule where there is none 
and also when a difference is created when there is 
no difference. The rule of equality means that 
equals have to be treated as equals. The presentis 
not one involving equals. 

14. Learned Government Pleader also brought to 
our notice that the appellants were not appointed 
temporarily under Rule 15(a) of the High Court 
Service Rules as Readers/Examiners. There is a 
provision under Rule 3(4) of Civil Rules of Prac- 
tice and Ciruclar Orders, Volume I relating to 
Copyist Establishment of District Courts, City 
Civil Court and Small Causes Court, for making 
temporary appointments of Copyists/Readers/ 
Examiners. This rule was also made applicable to 
the Copyists Establishment of the High Court 
under Rule 21 at page 145 of the Civil Rules of 
Practice and Circular Orders, Volume I (1941 
Edition). By exercising the powers conferred by 
the said rules, temporary appointments of Copy- 
ists/Readers/Examiners were made from time to 
time in view of the urgency involved in the matter 
of preparation of the records. Since these appoint- 
ments were terminated once in three months under 
the above rule and reappointed thereafter, their 
services could not be regularised. In view of the 
increase in the work, which was constant, employ- 
ment of Copyists/Readers/Examiners on perma- 
nent basis was considered necessary. Therefore, 
Government, was addressed for sanction of addi- 
tional staff and in its G.O.No.302, Home Depart- 
ment, dated 6.2.1980, the Government has sanc- 
tioned 30 posts of copyists and 20 posts of Read- 
ers/Examiners. In G.O.No.2925, Home Depart- 
ment, dated 28.10.1980 Government has sanc- 
tioned 23 posts of copyists and 16 posts of Read- 
ers/Examiners. Thus the services of the present 
appellants were regularised in the sanctioned posts. 
The Rules of the High Court service have been 
framed by the Hon’ble Chief Justice in exercise of 
powers conferred by Art.229(1) and (2) of the 
Constitution of India. The services of the appel- 
lants in the High Court services commenced only 
from the date of their regular appointment. As 
such they were not eligible for promotion to the 
posts of Assistants even while they entered service 
and so they cannot entertain any grievance now in 
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prescribing degree qualification for the posts of 
Assistant by the rule making authority. In fact the 
requirement of degree qualififcation has been 
prescribed considering the present day standard 
of education and the fact that a large number of 
graduates remain unemployed. On the otherhand 
continuation of the minimum general education 
qualification alone for the post of Assistants will 
amount to ignoring the reality of the situation in 
the country. 

15. Thiru Vijayanarayanan finally submitted that 
most of the appellants have been working for over 
10 years and there are absolutely no promotion 
prospects in as much as they have not acquired the 
degree qualification. In the evening of their offi- 
cial carcer, they would find it extremely difficult to 
acquire a degree in any of the Universitites in 
India. However, the hardship caused to the appel- 
lants in view of the amendcd rule cannot be a 
ground to declare the same as violative of Arts.14 
and 16 when the object of the new provision 1s the 
efficiency in administration. Sowce find no meritin 
this appeal. 

16. In the result, the appeal is dismissed. No costs. 


B.S. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATUREAY 
MADRAS. 


Present: AR. Lakshmanan, J. 


W.P.No.6599 of 1992 28th September, 1993. 


Mrs.T.Saravana „Petitioner 

v. 

The Excoutive Engineer, Mogappair Division, Tamil 

Nadu Housing Board, Madras and others 
Respondents. 


Constitution of India (1950), Art.226 - Notfication 
for public aucnon of prime commercial plots in 
Mogapptar west project - Clause stating that offers 
made by bidders would be considered by sites and 
services committee \ Petitioner’s highest bid for a 
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plot rejected by Executive Engineer, Mogappiai 
Division without reference to the committee - Pro- 
pnety. 

A reading of Clause 9 of the Public Auction Noti- 
fication and Clause 3 of the terms and conditions 
of sale makes it manifestly clear that the offer 
made by the bidder has to be considered by the 
sites and services committee and it is thatcommit- 
tee which is vested with powers to reject any or all 
the applications without assigning any reason. 
Therefore, it is incumbent on the part of the 
respondents to establish that the offer of the peti- 
tioner was considered by the said committee and 
the said committee decided to reject the offer of 
the petitioner. It cannot be gainsaid in the instant 
case that the petitioner’s offer was not placed 
before the committce and no decision was taken 
by the said committee to reject the highest bid of 
the petitioner. It is the Executive Engineer, who 
has not accepted the offer made by the petitioner 
and his decision was communicated under the 
impugned lettter dated 16.3.1992. No doubt, the 
committee appears to have discussed this matter 
in its meeting held on 18.3.1992 and it has also 
concurred with the views of the Executive Engi- 
neer, But that would not amount to compliance 
with the specific provisions of the Public Auction 
Notification and the terms and conditions forsale. 
On this short ground, the impugned letter is liable 
to be set aside. [Para. 16] 
Cases referred to: 

Mis.Chokkani Internauonal Ltd. v. The Board oj 
Trustees of Port Trust of Madras, 1987 Writ L.R. 
529. [Paras. 10, 18] 

Food Corporation of India y. Kamadhenu Cattle 
Feed Industries, ALR. 1993 S.C. 1601: J.T. (1992)¢€ 
S.C. 259. [Paras. 12, 17] 

E. Padmanabhan, for Petitioner. 

R. Krishnamurthi, Senior Counsel for N.Kannadasan, 
for Respondent No.1. 

A. Chellakaumar, for Respondent Nos.2 and 3. 
The Court made the following 

ORDER: The petitioner abovenamed has filed 
the wril petition with the following prayer: 

To issue a writ Of certiorarified mandamus calling 
for the records relating to the procecdings of the 
1st respondent in Letter No.B5/2306/92 dated 
16.3.1992 and quash the same and direct the rc- 
spondents to confirm the auction sale of Plot PC- 
2 measuring 518 sq.metres in Mogappair West 
Project for the bid amount of Rs.6,01,000. 
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2. The 2nd respondent, which is constituted under 
Sec.9-A of the Tamil Nadu Town and Country 
Planning Act, 1971, is a body corporate entrusted 
with the functions and powers enumerated under 
Chapter II-A of the said Act. In terms of the said 
statutory provisions, the 2nd respondent had 
undertaken various urban development projects 
with World Bank assistance in and around 
Madras. The 2nd respondent had also constituted 
the Sites and Services Committee/3rd respondent 
with respect to allotment, sale and disposal of the 
developed sites or plots in the Urban Develop- 
ment Projects undertaken by it. Respodnents 2 
and 3, for the purpose of implementation of the 
project, utilise the services of the 1st respondent 
as its agency. The ist respondent had been en- 
trusted with the execution of Mogappiar west 
Project by respondents 2 and 3. 

3. The 1st respondent, in terms of the conditions 
and stipulations prescribed by respondents 2 and 
3, notified auction sale of nine prime commercial 
plots in S & S Scheme, Mogappair West Project in 
leading Tamil and English dailies under ‘sealed 
offer-cum-open-auction’. In terms thereof, sealed 
tenders have to be submitted in the prescribed 
form on or before 3.00 p.m., on 4.3.1992 and to be 
opened on 4.3.1992 at 3.00 p.m. in the presence of 
tenderers. In terms of the said notification, the 
petitioner submitted tender in the prescribed 
application Form No.0757 for Plot No.PC-2 
measuring 518 sq.mts, The notified upset price for 
the plot is Rs.5,27,000, while enclosing pay order 
for Rs.5,30,000 the petitioner quoted a price of 
Rs.5,30,000 in the sealed tender. Apart from the 
petitioner, one more tender had been received by 
the 1st respondent quoting a price of Rs.6,00,000. 
Both the tenders were found to be in order at the 
time ofopening by the 1st respondent on 4.3.1992. 
4. On 4.3.1992 around 3.30 p.m. once again, auc- 
tion was conducted by the 1st respondent in which 
the petitioner and the other tenderer took part/ 
but the other tenderer did not opt to bid over and 
above the bid of the petitioner. The petitioner 
being the successful bidder, was ready and willing 
to remit 25% of the bid amount within 15 days 
from the date of receipt of allotment order. However, 
to her surprise, the 1st respondent had sent a 
communication in his Letter No.B.5/2306/92 dated 
16.3.1992 intimating the petitioner that the offer 
for the allotment of plot PC-2 is not acceptable 
and that the petitioner can apply for refund of the 


deposit in the enclosed form. 

5. The petitioner made enquiries on receipt of the 
said communication from the Ist respondent and 
came to know that the highest bid of the petitioner 
has not been placed before the 3rd respondent for 
consideration in terms of the auction notification. 
Without the 3rd respondent refusing the highest 
bid, the 1st respondent on his own accord has sent 
a communication. The action of the Ist respon- 
dentis prima facie illegal arbitrary, excess of juris- 
diction and violative of the auction notification. 
The ptitioner also learnt on enquiry with the office 
of respondents 2 and 3, that the 3rd respondent 
had not met during the month of March, 1992 or 
closely following the sealed offer-cum-open auc- 
tion conductd on 4.3.1992. Considering the high- 
est bid offered by the petitioner in the sealed offer- 
cum-open auction, ncither the 3rd respondent 
had occasion to consider the petitioner’s offer not 
the 3rd respondent had rejected her offer as per 
the auction notification. The petitioner submits 
that the Ist respondent without following the 
stipulations contained in the auction notification, 
had, on his own, rejected the offer and without 
reference to respondents 2 and 3. The order of 
rejection proceeds as if the offer of the petitioner 
is much low when compared to other offers 
received with respect to prime commercial plots 
in Mogappiar West Project. The petitioner 
approached the 1st respondent once again for 
reconsideration and the 1st respondent was not 
willing to entertain even a letter in this behalf nor 
was he inclined to place the matter before respon- 
dents 2 and 3. The petitioner has, therefore, filed 
the present writ petition for the relief mentioned 
supra. 

6. The 1st respondent filed a counter-affidavit 
denying the allegations contained in the affidavit 
of the petitioner. According to him, the applica- 
tions for sealed offer-cum-open auction was called 
for theallotment of prime commercial plots 3/PC- 
2, 3/PC-3, 3/PC-4, 3/PC-8 and 3/PC-9 at Mogap- 
piar West Scheme (S & S, M.M.D.A. Scheme). 
There were two scaled offers for plot 3/PC-2 viz., 
one by the petitioner and the other by one Vijaya 
Pesticides. The tender was opened at 3.05 p.m. on 
4.3.1992. The petitioncr made the bid upto 
Rs.6,01,000 only. The same was not accepted since 
the price quoted was too low when comparcd to 
the bids for the other plots in the same arcaon the 
same date. Incondition No.9 of theadvertisement 
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itis clearly stated that the 3rd respondent reserves 
the right to reject any offer without assigning any 
reason therefor. As the price offered by the peti- 
tioner was too low, the same was notaccepted and 
shewas asked to apply for the refund of the earnest 
money deposit. This matter was also discussed 
during the service and sites committee meeting on 
18.3.1992 and the committee has also given its 
concurrence. The question of reconsidering the 
non-acceptance by the 3rd respondent does not 
also arise. 

7. Respondents 2 and 3 have also filed a separate 
counter-affidavit. It is stated that totally seven 
plots had been auctioned. The highest bids in the 
auction ranged from Rs.13.7 lakhs to Rs.16.15 
lakhs for five plots whereas in the case of the 
petitioncr’s plot, the highest offer was only Rs.6.01 
lakhs. When compared to the rates of the other 
plots, the offer quoted by the petitioner 1s very low 
whereas the plotis similar to the others and is even 
more suitably located. After opening the scaled 
tender of the petitioner, ıt was found that com- 
paratively the petitioncr’s offer is very low. The 
subject matter of further process of allotment was 
discussed in Sites and Services Committee meet- 
ing and certain guidelincs are now issucd for dis- 
posal of the plot through scaled offer by fixing the 
minimum price as Rs.15,00,000 per plot. The Ist 
respondent has, therefore, fixed the upset price of 
the plot as Rs.15,00,000. 

8. The Sites and Services Scheme is developed 
under the World Bank Loan assistance. The ob- 
jectives of that sheme are mainly to provide shel- 
ter to the poor sections at affordable price. The 
plots allotted to the poor are subsidised and the 
losses On those plots are mitigated through cross 
subsidy allotments 1e¢., the high income plots, 
commercial and other marketable lands arc allot- 
ted at higher rates to compensate the loss on low 
income group plots. The loan obtained from the 
World Bank has to be repaid in a prescribed 
period. To repay the loan, maximum efforts and 
various steps are taken. When therc is a loss of 
revenue to the Government, the petitioner shall 
not compel the respondents to allot the plot for 
lower than the market price. So, the Sites and 
Services Committee has taken the decision not to 
accept the offer of the petitioner as it is compara- 
lively very low in the scheme. So, the 1st respon- 
dent, after getting concurrence from the 
2nd respondent, has rejected the offer of the 
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petitioner. Hence, the action of the respondents 
as Statutory authority and instrumentality of the 
Government, is fair and reasonable. 

9. Now, I proceed to consider the only two conten- 
tions raised by Mr.E.Padmanabhan, learned coun- 
sel for the petitioner. According to him, in terms 
of clause 9 of the Auction Notification and clause 
3 ofthe Terms and Conditions of Sale issued by the 
Tamil Nadu Housing Board, the bids should be 
considered only by the 3rd respondent, who alone 
is invested with the power to reject the highest bid. 
In other words, it is the submission of 
Mr.E.Padmanabhan, that the 1st respondent, on 
his own accord, has rejected the petitioner’s high- 
estbid and that thesame was not placed before the 
3rd respondent before rejection. Elaborating his 
argument, the learned counsel would submit that 
the 1st respondent had acted in excess of his 
jurisdiction in rejecting the petitioner’s bid and 
the samewas violative of the Auction Notification 
as well as the terms and conditions of sale. 

10. The other contention raised on behalf of the 
petitioner is, that the petitioner’s bid being the 
highest, the allotment should have been made ın 
favour of the petitioner and it is not open to the 
respondents to reject her bid. In any event, the 
learned counsel would submit, that the petitiocnr 
should have been invited for negotiation if her 
tender was inadequate. The learned counsel relied 
on the decision of a Division Bench of this Court 
reported in M/s.Chokkant International Lid. v. The 
Board of Trustees of Port Trust of Madras, 1987 Writ 
L.R. 529 and the decision of the Apex Court 
reported in Food Corporation of India v. Kamad- 
henu Cattle Feed Industries, ALR. 1993 S.C. 1601: 
J.T. (1992)6 S.C. 259. 

11. Mr.R.Krishnamurthi, learned Senior Counsel 
appearing for the 1st respondent would submit 
that though the bid of the petitioner was rejected 
by the 1st respondent, she would raise a faint 
defence that the 3rd respondent had not consid- 
ered the matter, which is not correct. According to 
the learned Senior Counsel, the 3rd respondent 
considered the matter in its meeting held on 
18.3.1992 and given their concurrence to the 
rejection of the offer of the petitioner. It is also 
Stated that subsequently the sites and services 
committee decided to conduct re-auction. 
According to the learned Senior Counsel, the 
Housing Board would have incurred a financial 
loss of Rs.10 lakhs ifit has accepted the offer of the 
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petitioner and for this purpose, he invited my 
attention to the highest bid made in respect of the 
very adjoining prime commercial plots. A look at 
the highest bid made in respect of those plots 
discloses that those bids were in the region of 
Rs.16 lakhs and odd. 

12. While meeting the second contention, the 
learned Senior Counsel would submit that the 
purpose of inviting tenders is to procure the high- 
est price and the same would be in public interest 
and that inadequacy of price would be a reason- 
able ground even to reject the highest tender. In 
support of the above proposition, my attention 
was drawn to some of the passages in the decision 
reported in Food Corporation of India v. Kamad- 
henu Cattle Feed Industries, A.LR. 1993 S.C. 1601: 
J.T. (1992)6S.C. 259, on which reliance was placed 
by the learned counsel for the petitioner as well. 
The further contention of Mr.R.Krishnamurthi 
is, that under the terms and conditions of sale, the 
highest bids could be rejected without assigning 
any reason therefor. 

13.Mr.A.Chellakumar appearing for respondents 
2 and 3, adopted the arguments of the learned 
Senior Counsel for the 1st respondent. 

14. [ have given my anxious consideration to the 
rival submissions made and I am of the view that 
the first contention raised by the petitioner merits 
acceptance. In order to appreciate the first con- 
tention, it is necessary to extract Clause 9 of the 
Public Auction Notification and Clause 3 of the 
Terms and Conditions of Sale issued by the 1st 
respondent. Clause 9 of the Auction Notification 
Tuns thus: 


“TH OW ADNE AMA len soli yeah 
SOMO, SITET Tgb Hebsrad STULTE 
THs Hog Horses  srid.stb.g.67.loor 
MEL Erefecy HA enm Cupmisirergy.”’ 

Clause 3 of the Terms and conditions of sale runs 

thus: 
“Who will be selected: The allotment will be 
made only to the highest bidder. 1n case two or 
moreapplicants offer thesame price, the allot- 
ment will be decided through drawal of lots, 
the Sites and Service Committee reserves the 
rights to reject any or ali the applications with- 
Out assigning any reasons therefor.” 

15. It cannot be gainsaid that the petitioner gave a 

sealed offer for Plot No.3/PC-2 and the same was 

opened on 4.3.1992 and the petitioner’s offer was 
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for Rs.5,30,000. Apart from the petitioner, onc 
Vijaya Pesticides also gave a sealed offer. On the 
very same day, an open auction was conducted in 
which the petitioner increased her offer upto 
Rs.6,01,000. According to the respondents, the 
rate quoted by the petitioner, even though high- 
est, was inadequate and the Housing Board would 
have incurred a financial loss of Rs.10 lakhs if the 
offer of the petitioner was accepted. Therefore, 
the offer of the petitioner was rejected by the Ist 
respondent and by the impugned communication 
dated 16.3.1992, the petitioner was informed about 
the rejection of her offer and she was requested to 
apply for refund of the Earnest Money Deposit. 
16. A reading of Clause 9 of the Public Auction 
Notification and Clause 3 of the Terms and Con- 
ditions of Sale makes it manifestly clear that the 
offer made by the bidder has to be considcred by 
the 3rd respondent and it is that committee which 
is vested with powers to reject any or all the 
applications without assigning any reason. There- 
fore, itis incumbent on the part ofthe respondents 
to es.ablish that the offer of the petitioner was 
considered by the 3rd respondent and the said 
committee decided to reject the offer of the peti- 
tioner. It cannot be gainsaid in the instant casc, 
that the petitioner’s offer was not placed before 
the 3rd respondent and no decision was taken b 
the said committee to reject the highest bid of the 
petitioner. It is the 1st respondent who has not 
accepted the offer made by the petitioner and the 
decision of the 1st respondent was communicated 
under the impugned letter dated 16.3.1992. No 
doubt, the 3rd respondent appears to have dis- 
cussed this matter in its meeting held on 18.3.1992 
and it has also concurred with the views of the 1st 
respondent. But, that would not amount to com- 
pliance with the specific provisions of the Public 
Auction Notification and the Terms and Condi- 
tions of sale. On this short ground, the impugned 
letter is liable to be set aside. 

17. The decision of the Supreme Court reported in 
Food Corporation of India y, Kamadhenu Cattle 
Feed Industries, A.J.R. 1993 S.C. 1601: J.T. (1992)6 
S.C. 259, would not lend support to the contention 
of the petitioner that she should be invited for 
negotiations even assuming that the highest ten- 
der made by her is inadequate. As per the ratio in 
the above decision, inadequacy of the price can be 
a valid ground for rejecting the highest bid, and 
also a good ground for negotiating with tenderers 
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giving them equal opportunity to revise their bid 
witha view to obtain the highest available price. In 
my opinion, on the facts and circumstances of the 
present case, the petitioner cannot insist that she 
should have been invited for negotiation for revis- 
ing her bid. As already noticed, in the instant case, 
there were only two bidders, out of whom the 
petitioner alone increased her bid amount in the 
Open auction whereas the other bidder stopped 
with the submission of sealed offer. Therefore, 
there is no point in inviting the petitioner alone 
for negotiation to revise her offer. Further, this 
assumes more importance because of the specific 
case of the respondents that in respect of adjacent 
plots viz., PC-4, PC-8, PC-9, PC-10, PC-11, PC-12 
and PC-13, the highest bid was more than Rs.14 
lakhs and odd despite the fact that some of the 
above plots were of a lesser extent viz., 472 sq.metres, 
493 sq.metres and 501 sq.metres whereas the plot 
in question was of an extent of 518 sq.metres. 
Hence, I reject the contention of 
Mr.E.Padmanabhan that the petitioner should 
have been invited for negotiation for revising her 
bid. 

18. Iam notable to lendsupport to the contention 
of Mr.E.Padmanabhan that the petitioner’s bid 
being the highest, the respondents are obliged to 
accept the same, as the decision of the Apex Court 
referred to above clearly points out that the high- 
est tenderer can claim no right to have his tender 
accepted and that inadequacy of the price offered 
in the highest tender would be a valid ground for 
rejecting the same. It has to be pointed out thatin 
the present case, the reason given for rejecting the 
only highest tender of the petitioner is on the 
ground of inadequacy. The decision reported in 
M/s.Chokkani International Ltd. v. The Board of 
Trustees of Port Trust of Madras, 1987 Writ L.R. 
529, is an authority for the proposition that the 
reservation of the power to reject all offers with- 
Out assigning any reason in the tender cannot be 
exercised arbitrarily or unreasonably. I have 
already come to the conclusion that the peti- 
tioner’s bid has been rejected on a valid ground 
viz., in adequacy of price, and the said reason 
cannot be termed either as arbitrary or uneason- 
able. I am constrained to set aside the impugned 
order on thesole ground that the petitioner’s offer 
is rejected by an authoirty who is not empowered 
to consider the offers and reject the same. There 
would not have been any grievance and the 3rd 
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respondent considered the tenders of the peti- 
tioner and another and taken a decision thereon. 
19. For the foregoing reasons, I allow the writ 
petition in part and quash the impugned proceed- 
ings of the 1st respondent dated 16.3.1992 in Let- 
ter No.B5/2306/92. However, it will be open to the 
respondents to act in accordance with the terms 
and conditions of Auction Notification and the 
Terms and Conditions of Sale, consider the tender 
of the petitioner and pass suitable orders thereon 
and also proceed further in accordance with law. 
However, there will be no order as to costs. 


BS. 


Petition allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Miss Kantakumari Bhatnagar C.J. and 
Venkataswami, J. 


W.A.Nos.1381, 1402, 1455, 1464, 1487, 1507 and 
1560 to 1562 of 1991 8th September, 1992. 


C.Narayanasamy Nadar and others ...Appellants 
V 


The Government of Tamil Nadu represented by 
the Secretary, Industries Department, Madras and 
others ... Respondents. 


(A) Land Acquisition Act (I of 1894), Secs.4(1), 
17(1), (2) and (4) - Notification under Sec.4(1) - 
Mentioning of Sec.17(1) or 17(2) in - If vitiates 
notification. 

Sec.17(4) of the Land Acquisition Act can be 
invoked in the case of any land to which, in the 
opinion of the appropriate Government, provi- 
sions of Sub-sec.(1) or Sub-sec.(2) of Sec.17 is 
applicable. Therefore, while invoking Sec.17 (4) of 
the Act, necessarily, a mention has to be made 
about the urgency whether it is under Sec.17(1) or 
under Sec.17(2) of the Act, because, the urgency 
arising under Sec.17(1) is different from the one 
arising under Sec.17(2) of the Act. Looking at this 
matter from another angle, mentioning of Sec.17(1) 
or 17(2) in the Sec.4(1) notification is beneficial to 
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the landowner in one sense. Because, Sec.17(1) 
can be invoked of the lands are waste or arable. By 
mistake or otherwise, if Sec.17(1) of the Act was 
invoked when the lands are not waste or arable, 
the landowner can approach the Government or 
this Court for relief only ifa mention is made of in 
the 4(1) notification about the nature of the 
urgency. However, the factual taking possession 
under Sec.17(1) of the Act will have to be only 
after the publication of the notice under Sec.6(1) 
of the Act. Subject to that, mentioning ofnature of 
urgency either under Sec.17(1) or Sec.17(2) of the 
Act in the 4(1) notification cannot be considered 
as fatal to the Notification published under Sec.4 
(1) of the Act. It is true that the question whether 
a land is needed for public purpose or for a com- 
pany can be arrived at only after the publication of 
the declaration under Sec.6 of the Act. Merely 
because of that reason, it cannot be said that by 
mentioning the provision of Sec.17(1) in the 4(1) 
notification, the Government have decided that 
the land was needed for a public purpose or fora 
company before complying with the requirement 
under Sec.6 of the Act. The mentioning of Sec.17(1) 
in the 4(1) notification as has been pointed out 
earlier, is to bring to the notice of the landowner 
under what category of urgency, Sec.17(4) of the 
Act was invoked. The direction given while invok- 
ing Sec.17(1) of the Act along with Sec.4(1) of the 
Act in this case has to be understood that that 
direction would be carried out strictly in accor- 
dance with the mandate of Sec.17(1) of the Act. 
[Para. 11] 
(B) Land Acquisition Act (I of 1894). Sec.4(1) - 
Notification under - Delay prior to issue of - Rele- 
vancy. 
Any delay on the part of the Government prior to 
the issue of Sec.4(1) notification is not relevant 
and cannot be pressed into service. [Para. 16] 
(C) Land Acquisition Act (I of 1894), Sec.17(4) - 
Invocation of urgency clause by Government - If 
justiciable. 
This Court, various other High Courts and the 
Supreme Court have consistently held that a deci- 
sion on the question of invoking urgency is only 
that of the Government. That decision is not 
ordinarily justiciable except on the ground of mala 
fide or arbitrary exercise of powers. [Para. 17] 
Cascs referred to: 
Hakim Singh v. State of Uttar Pradesh and others, 
ALR. 1970 All. 151 (F.B.). [Para. 4] 
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Natesa Asari v. State of Madras, (1953)2 M.L.J. 
684: ALR. 1954 Mad. 481: 66 L.W. 999. [Para. 4] 
Nadeshwar Prasad v. U.P.Government, A.LR. 1964 
S.C. 1217: (1964)3 S.C.R. 425: (1965)1 S.CJ. 90. 
[Para. 4] 

Narayan Govind Gavate, etc. v. State of Maharash- 
tra, A.LR. 1977 S.C. 183: (1977)1 S.C.C. 133: 1977 
S.C.C. (CrL) 49: (1977)1 S.C.WR. 62: (1977)1 
S.C.R. 763. [Para. 4] 

Raja Anand v. The State of Uttar Pradesh, A.I.R. 
1967 S.C. 1081: L.R. (1967)1 All. 511. (Para. 6] 
Natwarlal v. State of Gujarat, ALR. 1971 Guj. 264. 
[Para. 6] 

State of Punjab v. Gurdial Singh, A.LR. 1980 S.C. 
319. [Para. 6] 

Swadeshi Cotton Mills etc. v. Union of India, A.LR.. 
1981 S.C. 818: (1981)1 S.C.C. 664: 51 C.C. 210: 58 
F.J.R. 190: (1981)2 S.C.R. 533. [Para. 6] 
Chinnamma v. State of Tamil Nadu, A.I.R. 1986 
Maa. 55. [Para. 6] 

Mathur Village Residence Welfare Association v. 
State of Tamil Nadu, (1992)1 L.W. 383. 

[Paras. 7, 11] 

Sheikh Ghulam Maula v. State of Uttar Pradesh, 
ALR 1964 All. 353. [Para. 10] 

Jaga Ram v. State of Haryana, A.LR. 1971 S.C. 
1033. [Para. 13] 

V.Doraiswami Pillay. Government of Tamil Nadu, 
A.LR. 1990 Mad. 321. [Para. 14] 

Kasireddy Pappaiah v State, A.J.R. 1975 A.P. 269: 
(1975)1 An.L.T. 70. [Para. 15] 

Biharilal v. Union of India, A.ILR. 1979 Del. 84. 
(Para. 16] 

S.K.Gupta v. Union of India, A.I.R. 1977 Del. 209 
(F.B.). |Para. 17] 

Ram Narain Rai v. State of Uttar Pradesh, A.LR. 
199] AIL 330. (Para. 17] 

Appeals under Clause 15 of the Letters Patent 
against the Order of the Govindaswamy, J., dated 
9.9.1991 and made in the, exercise of the Special 
Jurisdiction of the High Court in Writ Petition 
Nos.16229 of 1989, 4308 of 1990, 3787 of 1990, 
1104 of 1991, 277 of 1990, 3788 of 1990, 2138 of 
1990, 4314 of 1990 and 3353 of 1990 respectively 
presented to this Court under Art.226 of the 
Constitution of India to issue writs of certiorari (a) 
calling for the records of the respondent relating 
to G.O. Person No.633, Industries Department, 
dated 12.9.1989 and quash the impugned notifica- 
tion under Sec.4(1) read with Sec.17 of the 
Land Acquisition Act published under the Land 
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Acquisition Act in the Tamil Nadu Government 
Gazette No.40.A, Supplement to Part.II, Sec.2, 
dated 18.10.1989 under the said G.O.relating to 
the petitioners lands in S.Nos.185/1, 186, 187/1, 
187/2B, 187/3B, 188/2A, 188/2B, 188/2C, 189/1, 
189/2, 190, 191, 192, 198/1, 197/1, 198/2, 199/1, 
199/2, 199/3, 200, 201, 202, 203, 204/1, 204/2, 205, 
206, 207, 209/1, 209/2, 210/2, 213/2A, 218, 219/1, 
219/2,223/1, 223/2A of Palayakayal Village, Sri- 
vaikuntam Taluk of Chidambaranar District are 
concerned (in W.P.No.16229 of 1989), etc. 
M.Raghevan, Senior Counsel for M/ 
5.R. Thamodharan and K. Rajendran, Narasimhan, 
for Appellant in W.A.Nos.1381, 1455, 1464 and 
1507 of 1991. 

E. Padmanabhan, for Appellant in W.A.No.1402 
of 1991. C.Chinnaswami, Senior Counsel, for 
Appellant in W.A.No.1487 of 1991. 

M. Padmanabhan, for Appellant in W.A.Nos.1560 
to 1562. 

M.A.Sadanand, Government Pleader, for Respon- 
dent No.1in W.A.Nos.1381 of 1991, 1487 of 1991, 
Respondent Nos.1 and 2in W.A.Nos.1402 0f 1991 
and 1560 to 1562 of 1991, Respondent Nos.1 to 3 
in W.A.Nos.1455 of 1991, 1464 of 1991 and 1507 
of 1991. 

C.Krishnan, Additional Central Government Stand- 
ing Counsel for Respondent No.2 in W.A.Nos.1381 
and 1487 of 1991, Respondent No.3 in 
W.A.Nos.1402 and 1560 to 1562 of 1991 and 
Respondent No.4 in W.A.Nos.1455 and 1507 of 
1991. 

The Judgment of the Court was delivered by 
Venkataswami, J.: Admit by consent, the writ appeals 
are taken up for final disposal. These writ appeals 
are directed against a common order of the learned 
Judge dismissing the writ petitions which chal- 
lenged acquisition proceedings. 

2. The grievances of the appellants being com- 
mon, learned counsel appearing for the appel- 
lants addressed common arguments and conse- 
quently we dispose of these appeals by this com- 
mon judgment. 

3. Mr.M.Raghavan, learned Senior Counsel ap- 
pearing for the appellants in Writ Appeal Nos.1381, 
1455, 1464 and 1507 of 1991, advanced the leading 
arguments, and Mr.C.Chinnaswami, learned sen- 
ior counsel, Mr.E.Padmanabhan- and 
Mr.M.Padmanabhan, learned counsel appearing 
for the appellants in the other appeals, while 
adopting the arguments of Mr.M.Raghavan, added 
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one or two points also. 

4. Under the impugned notifications published 
under Sec.4(1) of the Land Acquisition Act, 1894 
(Central Act 1 of 1894) (herein after referred to as 
‘the Act’), an extent of 459-72-0 hectares situated 
in Palayakayal Village, Srivaikuntam Taluk, Chi- 
dambaranar District, was sought to be acquired 
under the Act for the purpose of puttting upa new 
zirconium and titanium sponge plant at a cost of 
Rs.240 crores. Though there is more than one 
notification issued under Sec.4(1) of the act, 
except the schedule, all the 4(1) Notifications are 
otherwise the same. We will set out one such 4(1) 
Notification at the appropriate place. The main 
argument on which much concentration was laid 
by Mr.M.Raghavan was that mentioning of Sub- 
sec.(1) of Sec.17 of the Actin the 4(1) Notification 
is legal and unsustainable, which vitiates the 4(1) 
Notification. According to the learned counsel, 
Sec. 17(1) or/and Sec.17(2) can be invoked only 
after Secs.6, 7 and 9 stage of the Act and not 
before. He, however, admits that Sec.17(4) can be 
invoked along with Sec.4(1) but not Sec.17(1) or 
Sec.17(2) along with Sec.4(1) of the Act. Accord- 
ing to the learned Senior Counsel, the object of 
Sec.17(4) is to dispense with the enquiry under 
Sec.5-A of the Act, to enable the authorities to 
pass Sec.6 declaration immediately whereas the 
object and purpose of Sec.17(1) of the Act is 
different, namely, to obtain possession even prior 
to Award enquiry under Sec.10 of the Act. There- 
fore, the invocation of Sec.17(1) at the stage of 
Sec.4(1) being illegal, the impugned 4(1) Notifica- 
tions have to be quashed. In support of that, he 
placed heavy reliance ona Full Bench judgment of 
the Allahabad High Courtin Hakim Singh v. State 
of Uttar Pradesh and others, A.I.R. 1970 All. 151 
(F.B.). Apart from that, generally, on the scope of 
Sec.17(1) of the Act and dispensing with Sec.S-A 
Enquiry, he placed reliance on the following judg- 
ments: 

Natesa Asari v. State of Madras, (1953)2 M.L.J. 
684: A.LR. 1954 Mad. 481: 66 L.W. 999, Nadesh- 
war Prasad v. U.P.Government, A.I.R. 1964 S.C. 
1217: (1964)3 S.C.R. 425: (1965)1 S.C.J. 90 and 
Narayan Govind Gavate, etc. v. State of Maharash- 
tra, ALR. 1977 S.C. 183: (1977)1 S.C.C. 133: 1977 
S.C.C. (Cri) 49: (1977)1 S.C.W.R. 62: (1977)1 
S.C.R. 763. 

The learned counsel further submitted that inas- 
much as the object and purpose of Secs.17(1) and 
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17(4) being different there must be application of 
mind before mentioning the invocation of those 
provisions. According to the learned counsel, there 
isno such application of mind, and on that ground 
alos, the impugned Notifications are vitiated. 

5. Mr.C.Chinnaswami, the learned Senior Coun- 
sel and Messrs. E.Padmanabhan and 
M.Padmanabhan, learned counsel, respectively 
appearing for the appellants in some appeals, 
while reiterating the same contentions that were 
advanced by Mr.M.Raghavan, as above, also sub- 
mitted that even though steps were taken initially 
during 1985-86 Notification under Sec.4(1) was 
issued only in October, 1989 and, therefore, there 
was no real urgency to invoke either Sec.17(4) or 
Sec.17(1) of the Act. They also submitted thar 
from a reading of the counter-affidavit filed on 
behalfof the fourth respondent, it will be seen that 
the project in question is to be included in the next 
Five year plan and therefore, there is no urgency in 
this case. They also pointed out from a perusal of 
the file that there is nothing to suggest that the 
authorities concerned wanted invocation of 
Sec.17(4) of the Act. According to them, they have 
suggested invocation of Sec.17(1) alone and not 
Sec.17(4). They have also submitted that when the 
Notification under Sec.4(1) of the Act was first 
issued, it contained the invocation of not only 
Sec.17(1) but also Sub-sec.(2) of Sec.17 which also 
shows that there was no application of mind be- 
fore invoking the urgency clause. The fact that 
they subsequently deleted Sub-sec.(2) of Sec. 17 by 
issuing erratum will confirm that when the notifi- 
cation under Sec.4(1) was published, there was no 
application of mind. There ıs a long gap between 
the administrative sanction of acquisition pro- 
ceedings and the publication of Sec.4(1) Notifica- 
tion in the Tamil Nadu Government Gazette. The 
delay was nearly 11 months, and that also shows 
that there was no real urgency. On these grounds, 
the Notifications under Sec.4(1) of the Act were 
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challenged. 

6. More or less, the same grounds were urged 
before the learned Judge who rejected the same 
and consequently dismissed the writ petitions. In 
addition to the decisions relied on by 
Mr.M.Raghavan, Mr.M.C.Chinnaswami also placed 
reliance on the following decisions: 

Raja Anand v. The State of Uttar Pradesh, A.I.R. 
1967 S.C. 1081: I.L.R. (1967)] All. 511, Natwarlal 
v. State of Gujarat, A.I.R. 1971 Guj. 264, State of 
Punjab v. Gurdial Singh, A.I.R. 1980 S.C. 319, 
Swadeshi Cotton Mills etc. v. Union of India, A.LR. 
1981 S.C. 818: (1981)1S.C.C. 664: 51 C.C. 210: 58 
FJ.R. 190: (1981)2 S.C.R. 533, Chinnamma and 
others v. State of Tamil Nadu, A.I.R. 1986 Mad. 55 
and Chandramani Salut and others v. State of Orissa 
and others, A.I.R. 199] Ori. 205. 

7. Mr.M.A.Sadanand, learned Government Pleader 
invited our attention to the relevant communica- 
tions in the file in answer to the contentions that 
there was no application of mind for invoking 
urgency clause. Healso submitted that inaddition 
to the materials available in the file, the counter- 
affidavit filed on behalf of the State Government 
and also on behalf of the fourth respondent will 
clearly establish the urgency in this case. The 
learned Government Pleader submitted that the 
mentioning of Sec.17(1) in the 4(1) Notification is 
not fatal as contended by the counsel for the 
appellants. Hecited a recent Division Bench judg- 
ment of this Court in Mathur Village Residence 
Welfare Association v. State of Tamul Nadu, (1992)] 
L.W. 383, which according to him, answers almost 
all the points raised on behalf of the appellants. 
8. We have considered the rival submissions. 

9. As the arguments revolve round the notifiaca- 
tion published under Sec.4(1) of the Act, we con- 
sider that it is necessary to set out the exact terms 
of the 4(1) Notification, leaving out the Schedule. 
They Read as follows: 


INDUSTIRES DEPARTMENT 
Acquisition of Lands. 
(G.O.Ms.No.633, Industries (MIA-2) 
12th September, 1989). 


No. II (2) IND 6087/89 whereas ın exercise of 
the powers conferred by...” Clause (1) of Art.258 
of the Constitution of India, the President of 
India has in the Ministry of Food and Agricul- 
ture, Community Development and Co-op- 


eration (Department of Agriculture), notifi- 
cation No.4-1/65, General II, dated the 23rd 
April, 1966 entrusted to the Government of 
Tamil Nadu with their consent the function of 
the Central Government under the Land 


140 


Acquisition Act, 1894 (Central Act I of 1894), 
in relation to acquisition of the lands for the 
purpose of the Union in the States; 
And, whereas, the lands specified in the sched- 
ule below are needed for a public purpose to 
wit, for the establishment ofa New Zirconium 
and Titanium Spongs Plant at Palayakayal in 
Srivaikuntam Taluk, notice to that effect is 
hereby given to all to whom it may concern in 
accordance with the provisions of Sub-sec.(1) 
of Sec.4 of the Land Acquisition Act, 1894 
(Central Act I of 1894) 
And, whereas, it has become necessary to ac- 
quire the immediate possession of the lands 
specified, in the schedule below, the Governor 
of Tamil Nadu hereby directs that the lands be 
acquired under the provisions of Sub-secs.(1) 
and (2) of Sec.17 of the said Act. 
Now, therefore, in exercise of the powers con- 
ferred by Sub-sec.(2) of Sec.4 of the said Act, 
the Governor of Tamil Nadu hereby specifi- 
cally authorises the Special Tahsildar (Land 
Acquisition), Unit No.II, Zirconium and Tita- 
nium, Tuticorin and his staff and workmen, to 
exercise the powers conferred by the said sub- 
section. Under Sub-sec.(4) of Sec.17 of the 
said Act the Governor of Tamil Nadu hereby 
directs that in view of the urgency of the case, 
the provisions of Sec.5-A of the said Act shall 
not apply to this case.” 

It will also be useful to set out Sec.17(1), (2) and 

(4) of the Land Acquisition Act, which reads as 

follows: 
“17. Special Powers in cases of urgency: (1) In 
cases of urgency, whenever the appropriate 
Government so directs, the Collector, though 
no such award has been madc, may, on the 
expiration of fifteen days from the publication 
of the notice mentioned in Sec.9, Sub-sec.(1), 
take possession of any waste or arable land 
needed for public purposes or for a Company. 
Such land shall thereupon vest absolutely in 
the Government, free from all encumbrance. 
(2) Whenever, owing to any sudden change in 
the channel of any navigable river or other 
unforeseen emergency, it becomes necessary 
for any Railway administration to acquire the 
immediate possession of any land for the main- 
tenance of their traffic or for the purpose of 
making there on a river-side or ghat station, or 
of providing convenient connection with or 
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access to any such station, the collector may, 
immediately after the publication of the notice 
mentioned in Sub-sec.(1) and which the previ- 
ous sanction of the appropriate Government 
enter upon and take possession of such land, 
which shall thereupon vest absolutely in the 
Government free from all encumbrances: 
Provided that the Collector shall not take 
possession of any building or part of a building 
under this sub-section wihout giving both 
occupier thereof atlest forty-eight hours 
notice of his intention so to do, to such longer 
notice as may be reasonably sufficient to 
enable such occupier to remove his movable 
property form such building without unneces- 
sary inconvenience. 
(3) XXX XXX XXX 
(4) In the case of any land to which, in the 
opinion of the appropriate Government, the 
provisions of Sub-sec.(1) or Sub-sec.(2) are 
applicable, the appropriate Government may 
direct that the provisions of Sec.5-A shall not 
apply, and, ifit does not so direct, a declaration 
may be made under Sec.6 in respect of the land 
at any time after the publication of the notifi- 
cation under Sec.4, Sub-sec.(1).” 
10. Let us first take the principal convention, 
namely, whether the mentioning of Sec.17(1) in 
the 4(1) Notification is fatal, as contended by the 
learned counsel for the appellants. As mentioned 
earlier, in support of that, heavy reliance was 
placed ona Full Bench judgment of the Allahabad 
High Court reported in Hakim Singh v. State of 
Uttar Pradesh and others, AIR. 1970 All. 151 (F.B.). 
In that, the Full Bench was called upon to consider 
a question which reads as follows: 
“Whether a notification under Sub-sec.(4) of 
Sec.17 of the Land Acquisition Act (hereinaf- 
ter referred to as ‘the Act’) can be issued if a 
notification under Sec.17(1) of the Act has not 
already been issued?” 
That question was referred to the Full Bench in 
view of an earlier Division Bench Judgment in 
Sheikh Ghulam Maula v. State of Uttar Pradesh, 
A.I.R 1964 All. 353, taking a view that a notifica- 
tion under Sec.17(4) of the Act without there 
being an earlier notification under Sec.17(1) of 
the Act would be invalid. The Full Bench an- 
swered the question as follows: 
“For the reasons mentioned above we are of 
the opinion that the direction under Sec.17(4) 
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of the Act does not suffer from any defect 
either of fact or law. No other point has been 
raised in these petitions. We, therefore, dis- 
miss them but direct the parties to bear their 
own costs.” (para. 12) 
The passage relied on by the learned counsel for 
the appellant reads as follows: 
“There is yet another reason for the view indi- 
cated above. A direction under Sec.17(1) is to 
be given only in respect of land “needed for 
public purpose”. It is only by means ofa decla- 
ration under Sec.6 of the Act that it is deter- 
mined as to what land is needed for public 
purposes. The difference in the language of 
Sec.4 and that of Sec.6 of the Act has to be kept 
in view. It shall thus appear that it is not 
possible to issue a direction under Sec.17(1) 
along with a notification under Sec.4. In facta 
direction under Sec.17(1) can be issued only 
subsequent to the determination of land needed 
for public purposes and they can be done only 
by a declaration under Sec.6. 
So, if the direction under Sec.17(4) cannot 
issue without the issue of the direction under 
Sec.17(1), it wouid follow that the very pur- 
pose of issuing a direction under Sec.17(4) 
would stand defeated for the simple reason 
that a direction under Sec.17(1) cannot issue 
till after the declaration under Sec.17(4) has 
been issued a declaration under Sec.6 cannot 
be made without allowing an opportunity to 
file objection under Sec.5-A of the Act. That 
would positively show that the view expressed 
by the Division Bench in the case referred to 
above cannot be sustained.” (para. 11) 
No doubt the first portion of the above paragraph 
(No.11) supports the contention raised by the 
learned counsel for the appellants. But the second 
portion of the same paragraph really does not 
support the case of the appellants. Further, the 
Full Bench was not consideringa situation like the 
one on hand, namely,if a mention is made of 
Sec.17(1) of the Act in the Notification published 
under Sec.4(1) of the Act, whether that will vitiate 
the 4(1) Notification itself. 
11. In our view, Sec.17(4) of the Act can be in- 
voked in the case of any land to which, in the 
opinion of the appropriate Government, provi- 
sions of Sub-sec.(1) or Sub-sec.(2) of Sec.17 is 
applicable. Therefore, while invoking Sec.17(4) of 
the Act, necessarily a mention has to be made 
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about the urgency, whether itis under Sec.17(1) or 
under Sec.17(2) of the Act. Because, the urgency 
arising under Sec.17(1) is different from the one 
arising under Sec.17(2) of the Act. Looking at this 
matter from another angle, we think that men- 
tioning of Sec.17(1) or Sec.17(2) in the 4(1) noti- 
fication is beneficial to the Jandowner, in one 
sense. Becuase, Sec.17(1) can be invoked if the 
lands are waste or arable. By mistake or otherwise, 
if Sec.17(1) of the Act was invoked when the lands 
are not waste or arable, the landowner/s can 
approach the Government or this Court for relief 
only ifa mention is made in the 4(1) Notification 
about the nature or urgency. However, the factual 
taking possession under Sec.17(1) of the Act will 
have to be only after the publication of notice 
under Sec.6(1) of the Act. Subject to that, men- 
tioning of nature of urgency either under Sec.17(1) 
or Sec.17(2) of the Act in the 4¢1) Notification 
cannot be considered as fatal to the Notification 
published under Sec.4(1) of the Act. It is true that 
the question whether a land 1s needed for public 
purpose or for a company can be arrived at only 
after the publication of the declaration under 
Sec.6 of the Act. Merely because of that reason, it 
cannot be said that by mentioning the provision of 
Sec.17(1) in the 4(1) Notification, the Govern- 
ment have decided that the land was needed for a 
public purpose or fora company beforecomplying 
with the requirement under Sec.6 of the Act. The 
mentioning of Sec.17(1) in the 4/1) Notification 
as we pointed out earlier is to bring to the notice 
of the landowner/s under what category of urgency 
Sec.17(4) of the Act was invoked. The direction 

iven while invoking Sec.17(1) of the Act along 
with Sec.4(1) of the Act in this case has to be 
understood that that direction would be carried 
out strictly in accordance with the mandate of 
Sec.17(1) of the Act. We-may also point out here 
factually in all these cases it is only after publica- 
tion of notices under Secs.9(1) and 10 of the Act, 
possession was taken and not immediately after 
the 4(1) notification and before the publication of 
the declaration under Sec.6 of the Act. To this 
extent, with respect, we are unable to agree with 
the Full Bench judgment of the Allahabad High 
Court reported in Hakim Singh v. State of Uttar 
Pradesh and others, A.ILR. 1970 All. 151 (F.B.). We 
may also state that identically worded notification 
was upheld by a Division Bench of this Court in 
the decision reported in Mathur Village Residence 
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Welfare Association v. State of Tamil Nadu, (1992) 1 
L.W. 383. No doubt, in that case, the notification 
was not challenged by raising the contention as 
above. The notification upheld by the Division 
Bench (relevant portion) reads as follows: 
“..And, whereas, it has become necessary to 
acquire the immediate posession of lands speci- 
fied in the schedule below, the Governor of 
Tamil Nadu hereby directs that the lands be 
acquired under the provisions of Sub-sec.(1) 
of Sec.17 of the said Act, under Sub-sec.(4) of 
Sec.17 of the said Act, the Governor of Tamil 
Nadu hereby directs that in view of the urgency 
of the case, the provisions of Sec.5-A of the 
said Act, shall not apply to this case.” 
For all these reasons, we are not impressed with 
the arguments of the learned counsel for the 
appellants that the notification under Sec.4(1) of 
the Act is vitiated by reason of invoking Sec.17(1) 
of the Act along with the 4(1) notification. 
12. The next main contention is, regarding non- 
application of mind for invoking the urgency clause. 
Insupport of that contention, as noticed earlier, it 
was contended that though the proceedings for 
acquisition were initiated during the year 1985-86, 
noufication under Sec.4(1) was issued only in 
October, 1989. Further, though administrative 
sanction was issued on 22.11.1988, Sec.4(1) noti- 
fication was issued 11 months thereafter and, 
therefore, there was no real urgency. In this con- 
nection, it is sufficient to note the following judg- 
ments to answer the point. 
13. In Jaga Ram v. State of Haryana, A.LR. 1971 
S.C. 1033, the Supreme Court has observed as 
follows: 
“Now coming to the question of urgency, it is 
clear from the facts set out earlier that there 
was urgency. The Government of India was 
pleased to extend time for the completion of 
the project upto April 30, 1969. Therefore, 
urgent steps had to be taken for passing through 
the project. The fact that the State Govern- 
ment or the party concerned was lethargic at 
an early stage is not very relevant for deciding 
the question whether on the date on which the 
notification was issued, there was urgency or 
not. The conclusion of the Government in a 
given case that there was urgency is entitled to 
weight, if not conclusive”. (emphasis supplied) 
14. In V. Doraiswami Pillai v. Government of Tamil 
Nadu, ALR. 1990 Mad. 321, a Division Bench of 
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this Court observed as follows: 
“These decisions go to show that in the 
absence of any oblique motive the question as 
to whether the purpose is a public purpose or 
not, and whether the urgency provisions could 
be invoked or not, are not for judicial review. 
Hence, in the light of these authoritative pro- 
nouncements of the Supreme Court, the deci- 
sions relied upon by the learned counsel for 
petitioner as referred to earlier, cannot be of 
any assistance to hold that the pre-notification 
delay or the post notification delay by official 
would always constitute a ground to vitiate the 
invocation of urgency provisions under the 
facts and circumstances of a particular case”. 
(emphasis supplied) 
15. In Kasireddy Pappaiah v. State, A.I.R. 1975 A.P. 
269: (1975) 1 An.L.T. 70, Chinappa Reddy, J., as he 
then was, has observed as follows: 
“Therefore, one can never venture to say that 
the invocation of the emergency provisions of 
the Land Acquisition Act for providing house 
sites for Harijans is bad merely because the 
officials entrusted with the task of taking fur- 
ther action in the matter are negligent or tardy 
in the discharge of their duties, unless, of course, 
it can be established that the acquisition itself 
is made with an oblique motive. The urgent 
pressures of history are not to be undone by the 
inaction of the bureaucracy”. (emphasis sup- 
plied) 
16. In Biharilal v. Union of India, A.I.R. 1979 Del. 
84, a Division Bench of the Delhi High Court, 
after noticing an earlier Full Bench judgment of 
that court, has observed as follows: 
“No amount of delay on the part of the Gov- 
ernment prior to the issue of the notification 
under Sec.4 is relevant. It is only when Sec.4 
notification is issued that it has to be consid- 
ered whether compliance with S.5-A should be 
dispensed” S 
With and action under Sec.17(1) should be 
taken after issuing notification under Sec.6". 
(emphasis supplied) 
From the ratio laid down as extracted above in 
various judgments of this Court, other High Courts 
and the Supreme Court, itis clear that any delay on 
the part of the Government prior to the issue of 
Sec.4(1) notification is not relevantand cannot be 
pressed into service. It is not the case of 
the appellants that after the issue of Sec.4(1) 
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notification, the respondents deliberately delayed 
the matter. Therefore, the contention based on 
delay is not sustainable. 
17. The other aspect of the contention that there 
was no application of mind which vitiates the 4(1) 
notification can now be considered. It is seen from 
the file that the Government of India, Depart- 
ment of Atomic Energy, in the course of corre- 
spondence, informed the State Government as 
follows: 
“An extent of 1136-99 acres of patta dry land 
and an extent of 103.80 acres of poromboke 
land are required to be acquired for setting up 
the project. Since the project is required to be 
commissioned latest by mid-1992 and for this 
purpose the land acquisition is to be complete 
by March, 1989, this is to request you to take 
immediate action to acquire the patta lands 
under the uregency provisions of the Land 
Acquisition Act, 1894 and also transfer the 
promboke lands to dae immediately”. 
Pursuant to this, a note was circulated during the 
Governor’s rule, and the concerned Adviser has 
signed the note file which contains the following 
statement: 
“They have now requested this Government to 
initiate acquisition proceedings in respect of 
patta lands under the urgency provisions of the 
Land Acquisition Act, 1894 and also to trans- 
fer the promboke lands to the Department of 
Atomic Energy latest by 31.3.1989 as the proj- 
ect is required to be commissioned by mid 
1992”. 
In the circumstances, it is for orders. whether 
administrative sanction may be accorded for 
acquisition of an extent of 1136-99 acres of 
patta dry lands in Pazhayakayal Village, Srivai- 
kuntam Taluk, Chidambaranar district for 
setting up new Zirconium and Titanium Sponge 
Plant by the Department of Atomic energy, 
Government of India, under the urgency pro- 
visions, under Sec.17(1) of the Land Acquisi- 
tion Act 1894, on collection of cost of acquisi- 
tion of lands including cost on special land 
acquisition staff to be appointed for the pur- 
pose, from the Department of Atomic Energy, 
Government of India. It is also for orders, 
whether an extent of 103-80 acres of Govern- 
ment Promboke lands are specified by the 
Department of Atomic Energy may be 
transferred to them and the District Revenue 
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Officer, Chidambaranar District may be re- 
quested to send transfer proposals to Govern- 
ment in Revenue Department”. 
This note was approved by the concerned authori- 
ties including the Adviser to Government on 
19.11.1988. On the basis of this note, 
G.O.Ms.No.1222, Industries Department, dated 
22.11.1988 was passed. Here again, paragraph 2 
reads as follows: 
“The Government after careful consideration 
accord administrative sanction for acquisition 
of 1136.99 acres of patta dry lands in S.Nos.295 
etc., of Pazhayakayal “Village Srivaikuntam 
taluk, Chidambaranar District, under the ur- 
gency provisions under Sec.17(1) of the Land 
Acquisition Act, 1894 (Part II) and placeat the 
disposal of the Department of Atomic Energy, 
Government of India to set up the new Zirco- 
nium and Titanium Sponge Plant. The cost of 
acquisition staff to be appointed for the pur- 
pose, shall be met by the Department of Atomic 
Energy, Government of India”. 
In view of this, we are not in a position to accept 
the contention that there was no application of 
mind regarding invocation of urgency clause. This 
court, various other High Courts and the Supreme 
court have consistently held that a decision on the 
question of invoking urgency 1s ordinarily justi- 
ciable except on the ground of mala fide or arbi- 
trary exercise of powers-vide the decisions in Naresa 
Asari v. State of Madras, AIR. 1954 Mad. 481, 
Jagga Ram v. State of Haryana, A.LR. 1971 S.C. 
1033, S.K.Gupta v. Union of India, A.I.R. 1977 Del. 
209, V.Doraiswami Pillai v. Government of Tamil 
Nadu, A.LR. 1990 Mad. 321 and Ram Narain Rai v. 
State of Uttar Pradesh, A.LR. 1991 AIL 330. 
In view of the factual position and also in view of 
the legal position mentioned above, weare unable 
to accept the contention that the urgency clause 
has been invoked in this case without application 
of mind. We may at once state that no argument 
was addressed challenging the invocation of ur- 
gency clause on the basis of mala fide or arbitrary 
exercise of powers. 
18. Though on the basis of materials available in 
the files and the ratios laid down by High Courts 
and Supreme Court we have come to the above 
conclusion, we would like to set out the factual 
position as well, as given in the counter-affidavit 
filed on behalfof the State Government (Respon- 
dents 1 and 2). In paragraphs 2 to 4, it is stated as 
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follows: 

“I submit that the Government of India has 
given highest priority for generation of elec- 
tricity for boosting Industrial Production for 
over-all development of country. The Depart- 
ment of Atomic Energy has, therefore, set upa 
Strategy for constructing a series of Nuclear 
power stations during the next 10 years for 
achieving 10,000 MW. of power production as 
approved by the Government of India. In this 
connection, the Department of Atomic 
Energy has proposed to “set up a new Zirco- 
nium sponge project for production of Zirco- 
nium metal, which is required for construction 
of new power stations and also for manufactur- 
ing of fuel requited for the operation of “Nuclear 
power stations. Thus, this project is directly 
connected with the generation of electrical 
energy, which is required for the overall devel- 
opment of the Country. Simultaneously, the 
Defence Rescarch and Development Organi- 
sation (D.R.D.O) had envisaged the setting up 
of the Titanium Sponge Project for produc- 
tion of Titanium metal which is required for 
manufacturing of condensors and heat exchang- 
ers forall thermal and Nuclear Power Stations 
and which is also required for the high technol- 
ogy are as like space, aeronautices, petrochemi- 
cals, etc. The technology for the development 
of these two metals has been developed indi- 
gcenously by the respective Central Govern- 
ment Organisations. India ıs one of the few 
countries in the world to develop this technol- 
ogy. 

I submit that the defence research and devel- 
opment organisation authorised the depart- 
ment of Atomic Energy to identify a suitable 
site for the project as well. Accordingly, “a 
Departmental site selection Committee con- 
sistingofspecialities including senior environ- 
mental scientists from the constituent units of 
Department of Atomic Energy and Defence 
Research and Development Organisation was 
constituted for this purpose. The Committee 
evaluated totally 21 sites in four States, VIZ, 
Andhra Pradesh, Orissa, Kerala and Tamil 
Nadu with the assistance of the respective 
State Governments. After preliminary evalu- 
ation, the committee personally inspected 9 
(nine) sites in the above states and evaluated 
them, taking into account among various 
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factors, the availability of raw material, chemi- 
cals, water, power land facilities for effluent 
disposal, engineering and transport infrastruc- 
tures, skilled man power etc., and then identi- 
fied three sites viz., (1) One in Tamil Nadu, (2) 
One in Andhra Pradesh, and (3) One in Orissa. 
As regards these three sites, the committee 
again worked out the related criteria for selec- 
tion, such as site-related capital and variable 
costs and other socio-economic factors such as 
land, water, power, skilled man power, etc., 
Baded on the above, a merit order was drawn 
and the site at Palayakayal village, Srivaikun- 
tam taluk, Chidambaranar District, “Tamil Nadu 
was found to be the most meritorious site for 
the above two projects and place first in the 
menit list. 
I further submit that as the next Step, the three 
sites were again inspected and detailed evalu- 
ation was carried out bya high level committee 
of Government of India viz., the sub-commit- 
tce of the Nuclear Fuel Complex Board and 
this Committee after taking into account vari- 
Ous Strategic factors and techno and socio 
economic aspects, unanimously concluded that 
the site of Palayakayal village in Tamil Nadu 
would be the most suitable site for setting up 
the new Zirconium Spoge Project. Accord- 
ingly, a request was madc to the Tamil Nadu 
State Government by the Department of Atomic 
Energy on 25.7.1989 to acquire the lands iden- 
tified both for the industrial plant and housing 
at Palayakayal village invoking the urgency 
provisions of Sec.17 of the Land Acquisition 
Act, 1894.” 
The above extract will justify the delay, if any 
before the 4(1) Notification. Viewed from any 
angle, therefore, we are not impressed by the 
arguments of the learned counsel for the appel- 
lants that there was no real urgency justifying the 
invocation of Secs.17(1) and (4) of the Act in this 
case. We also agree with the learned Government 
Pleader thata Division Bench of this Court. in the 
case reported in Mathur Village Residence Welfare 
Association v. State of Tamil Nadu, (1992)1 L.W. 
383, after noticing almost all earlier cases, has 
taken the same view as the one now taken by us. In 
the circumstances, we do not think that we need to 
discuss all the authorities cited by the learned 
counsel for the appellants to appreciate the scope 
of Secs.17(1) and (4) of the Act. 
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19. The next contention that there is nothing to 
suggest in the file that the Authorities concerned 
have suggested the invocation of Sec.17 (4) of the 
Act is also without substance. The fact that the 
Authorities have mentioned about the urgency 
and invocation of Sec.17(1) of the Act in particu- 
lar, necessarily implies the invocation of Sec.17(4) 
of the Act. After referring to the urgency, the 
Authorities have further specified the nature of 
urgency by mentioning Sec.17(1) of the Act. That 
does not mean that the Authorities concerned 
have not borne in mind Sec.17(4) of the Act. 
Likewise, the contention that mentioning of Sub- 
sec.(2) of Sec.17 in the 4(1) Notification vitiates 
the Notification itself on the ground of non-ap- 
pliation of mind, is without force. For, we have 
seen that the Authorities have mentioned only 
Sub-sec.(1) of Sec.17 of the Act and in the circum- 
stances, it must be presumed that issuing the ac- 
tual Notification, the Land Acquisition Officers 
has, by mistake, inserted Sec.17(2) of the Act. 
Inasmuch as that has been subsequently deleted 
by issuing an erratum, the defect, even ifany, at the 
initialstage has been cured. Wealso do not see any 
force in the argument advanced by the learned 
counsel appearing for the appellants that a pe- 
rusal of the counter-affidavit filed on behalfof the 
4th respondent will show that there was no real 
urgency, and in support of this, learned counsel 
for the appellants placed reliance on a statement 
made in the concluding portion of para.7 in the 
counter-affidavit filed on behalf of the fourth 
respondent-Union of India, without referring to 
the opening portion of the same paragraph in the 
same counter-affidavit, which is in conformity 
with the materials available in the files. Even 
otherwise, we do not think, there is any force in the 
argument, having regard to the discussion already 
made. 

20. For all these reasons, we hold that there are no 
merits in these writ appeals. The writ appeals are, 
therefore, dismissed. However, there will be no 
order as to costs. 


B.S. ---- Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


C.R.P.No.2202 of 1993 30th March, 1994. 
Ganesan ... Petitioner 
v. 

Rasammal ... Respondent. 


Hindu Marriage Act (XXV of 1955), Sec.24 - Hus- 
band filing application for restitution of conjugal 
rights -Order for interim maintenance to wife, ifcan 
be passed in such proceeding. 

Sec.24 of the Hindu Marriage Act reads that where 
in any proceeding under this Act, it appears to the 
court that either the wife or the husband, as the 
case may be, has no independent incomesufficient 
for her or his support and the necessary expenses 
of the proceeding, it may, on theapplication of the 
wife or the husband, order the respondent to pay 
the petitioner the expenses of the proceeding and 
monthly, during the proceeding such sum as, having 
regard to the petitioner’s own income and the 
income ofthe respondent, it may seem to thecourt 
to be reasonable. And the terms of this provision 
do not lend support of the claim of the petitioncr 
that no order for interim maintenance could be 
passed when the husband has filed an application 


for restitution of conjugal rights. [Para. 3] 
Cases referred to: 

Rajambal v. Murugappan, AJR. 1985 Mad. 284, 
[Para. 4] 

Shakuntala v. Amar Nath, A.LR. 1978 P. & H. 32. 
[Para. 7] 


Satish Bindra v. Surjit Singh, ALR. 1977 P. & H. 
383. [Para. 7] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the Subordinate Judge, Virudhachalam, datcd 
9.7.1993 and made in I.A.No.199 of 1992 in 
H.M.O.P.No.75 of 1990. 

K Ravichandra Babu, for Petitioner. 
S.VJayaraman, for Respondent. 

The Court made the following 

ORDER: Revision petitioner Ganesan is the 
husband of respondent Rasammal. He filed 
H.M.C.P.No.75 of 1990 in the Court of Subordi- 
nate Judge of Vridhachalam, under Sec.9 of the 
Hindu Marriage Act for restitution of conjugal 
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rights. During the pendency of the petition, the 
wife came forward with I.A.No.199 of 1992 claim- 
ing interim alimony under Sec.24 of the Hindu 
Marriage Act. The trial court awarded Rs.250 per 
month for the wife, Rs.75 per month for her child 
and Rs.500 towards litigation expenses from 1.8.1992 
by way of interim alimony. It also ‘directed to 
husband to pay the money within two weeks. And 
this order is challenged in this revision petition. 
2. The wife has stated in her affidavit that she was 
driven out of her husbarid’s house snatching away 
her jewels. She has a male child. She is leading a 
life of misery, in her father’s house. She requires 
Rs.500 per month for herself and Rs.150 per month 
for her child for their sustenance. She has to be 
paid Rs.1,000 by way of litigation expenses. Her 
husband owns 10 acres of garden land and he gets 
on income of Rs.40,000 per annum from those 
lands. Revision petitioner denies the same in his 
counter. Besides he states that he is handicapped 
to some extent and he earns only Rs.5 or Rs.7 per 
day. He does not own any movable or immovable 
properties in his name. The court below has sim- 
ply observed that the petitioner has not furnished 
any evidence to substantiate her plea that her 
husband is in possession of 10 acres of garden land 
and gets an income of Rs.40,000 per annum. It has 
notrendered any specific finding on the means of 
the revision petitioner. However, it has awarded 
interim alimony on the ground that whatever may 
be the assets possessed by the revision petitioner 
heis duty bound to maintain his wife and child and 
hence the maintenance has to be awarded. 

3. Learned counsel for the revision petitioner 
submits that learned Subordinate Judge has erred 
in awarding interim maintenance having found 
that the wife has failed to prove the means of the 
husband and there is no justifiable reason for 
passing the order. And an application for interim 
maintenance is not maintainable when the main 
O.P. is for restitution of conjugal rights filed by the 
husband. However, Sec.24 of the Hindu Marriage 
Act reads that where in any proceeding under the 
Act it appears to the court that either the wife or 
the husband, as the case may be, has no independ- 
ent income sufficient for her or his support and 
the necessary expenses of the proceeding, it may, 
on the application of the wife or the husband, 
order the respondent to pay the petitioner the 
expenses of the proceeding and monthly, during 
the proceeding such sum as, having regard to the 
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petitioner’s own income and the income of the 
respondent, it may seem to the court to be reason- 
able. And the terms of this provision do not lend 
support of theclaim of the revision petitioner that 
no order for interim maintenance could be passed 
when the husband has filed an application for 
restitution of conjugal rights. Further it is signifi- 
cant to note that the amount of interim mainte- 
nance that one spouse may be ordered to pay the 
other must be such as appears reasonable to the 
courtin the exercise ofits discretion and when this 
discretion has been exercised not arbitrarily but 
properly, the revision petitioner cannot have any 
grievance. 

4. Learned counsel for the revision petitioner next 
placed reliance on thedccision of Swamikannu, J., 
in Rajambal vy. Murugappan, A.I.R. 1985 Mad. 284. 
The learned Judge has held that the making of an 
order under Sec.24 is a matter of discretion with 
the court. When an order under Sec.24 is made by 
the court, where the substantive proceeding is 
pending enquiry and disposal of questioned under 
Sec.115, C.P.C., it is for the High Court to see 
whether the discretion vested with the trial court 
had been properly exercised. An order for 
maintenance pendente lite and costs of the pro- 
ceedings can be made in any proceeding under the 
Act, viz., for restitution of conjugal rights, judicial 
separation, divorce, etc. When the fact of mar- 
riage is acknowledged or proved alimony follows 
subject of course of the discretion of the court in 
the matter having regard to the means of the 
parties. This citation far fromsupporting the case 
of the revision petitioner only substantiates the 
contention of the wife regarding right to claim 
interim maintenance. 

5. In the present case, it does not appear that the 
wife has produced any substantial evidence in 
support of her claim that her husband owns 10 
acres of garden land and gets Rs.40,000 per annum 
from the same. However, there is no categorical 
denial of ownership of land in the counter of the 
husband. The counter reads that the claim of the 
wife is exaggerated. It further says that the quan- 
tum of income given in the petition is far from 
correct. From this I am not persuaded to accept 
the contention of the revision petitioner that he 
has absolutely no means of any kind. 

6. The right of a wife for maintenance is an inci- 
dent of the status or estate of matrimony. In 
general, therefore, the husband is bound to defray 
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the wife’s costs of any proceeding under the Act 
and to provide for her maintenance and support 
pending the disposal of such proceeding. The 
doctrine of alimony, which expression in its strict 
sense means allowance due to wife from husband 
or separation from certain causes, has its basis in 
social conditions in England under which a mar- 
ried woman was economically dependent and almost 
in a position of tutelage to the husband and was 
intended to secure justice to her while prosecuting 
or defending proceedings under matrimonial law. 
It is also recognised that when thé wife has sepa- 
rate means sufficient for her defence and subsis- 
tence she should not be entitled to alimony nor 
costs during the proceeding; and if the husband 
has neither property nor earning capacity the court 
would not award any interim alimony. It is on 
these principles that the law relating to matrimo- 
nial causes provides for rules for payment of 
maintenance pendente lite and expenses of pro- 
ceedings by the husband of the wife. This section 
adopts those principles and goes one radical step 
further when it lays down that any such order can 
be made not only in favour of the wife, but also in 
favour of the husband. Any decision under the 
present section on the subject of alimony must 
necessarily turn on the circumstances of each case 
and no fixed rules can be expected on the question. 
And considering the fact that the present respon- 
dent has no wherewithal to support her, it cannot 
be said that the discretion vested with the trial 
court had not been properly exercised. 

7. Learned counsel for the revision petitioner has 
placed reliance on two more decisions. In Shakun- 
tala v. Amar Nath, A.I.R. 1978 P. & H. 32, the trial 
court fixed the maintenance allowance of the 
petitioner at Rs.30 per mensem and litigation 
expenses payable to her at Rs.125 under Sec.24 of 
the Hindu Marriage Act. That order was set aside 
by the High Court on the short ground that the 
trial court has not given any reasons for its conclu- 
sions. The trial Judge has neither referred to any 
affidavit or counter-affidavit of the parties, nor 
has she stated that she believes or disbelives or 
partially believes or disbelieves any of the affida- 
vits or any evidence led by the parties. An order of 
that type, which does not contain either the facts 
or the grounds on which it is based is no order in 
the eye of law. In Satish Bindra v. Surjit Singh, 
ALR. 1977 P. & H. 383, the point involved was 
whether the order passed by the trial court under 
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Sec.24 of the Hindu Marriage Act was appealable 
under Sec.28 thereof, and, therefore, the revision 
petition could be entertained. And on merits it 
found that the trial court has not passed any order 
in accordance with law on the application of the 
petitioner. If the averments of the petitioner 
contained in her affidavit were not considered 
enough, she should have been afforded an oppor- 
tunity to give supplementary affidavit or affidavits 
on any point required by the court or if the court 
so required even to lend evidence in the course of 
a summary inquiry, at the end of which proper 
order should have been passed. Since the order 
was not supported by any reason and did not 
discuss the pros and cons of the rival versions of 
the parties relating to the quantum of income of 
the husband, it had to be set aside. Needless to say 
that these two decision cannot come to the rescue 
of the revision petitioner, I therefore, find no 
merit in this civil revision petition. 

8. In the result, the civil revision petition is dis- 
missed. No costs. 


B.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


C.R.P.No.1562 of 1993 24th March, 1994. 


Kaliapcrumal Naidu ... Petitioner 


v. 
Kuppuswami Naidu and others ... Respondents. 


(A) Practice and Procedure - Quoting of wrong 
provision of law in application - If bar to granting of 
remedy. 

It is well-settled legal proposition that quoting 
wrong provision of law in the application cannot 
bea bar by itself in granting the remedy. /Para. 2] 
(B) Civil Procedure Code (V of 1908), Sec. 151, 
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0.18, Rule 17 -Opportunity to party to recall a 
witness for examining, cross-examining or re-exam- 
ining - Not governed by O.18, Rule 17 - Can be 
granted in exercise of jurisdiction under Sec.151. 


[Para. 3] 
Cases referred to: 
Alamelu v. Rama lyer, A.L.R. 1922 Mad. 446. 
[Para. 2] 


Ankayya v. Subhadrayya, A.I.R. 1932 Mad. 223. 
[Para. 2] 

Sultan Saleh Bin Omer v. Vijayachand Sirjmal, 
ALR. 1966A.P. 296: (1966)1 An.W.R. 58. [Para.3] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the District Munsif, Thirukoilur, dated 15.4.1993 
and made in J.A.No.853 of 1993 in O.S.No.717 of 
1986. 

S.Desikan, for Petitioner. 

V.Raghavachari, for Respondents. 

The Court made the following 

ORDER: The revision petitioner herein is the 
first defendant in O.S.No.717 of 1986 in the Court 
of District Munsifat Thirukoilur. Present respon- 
dents 1 to 3 filed the suit for declaration and 
injunction in respect of suit lands on the allega- 
tion that the properties originally belonged to 
their father Pakkirisamy Naidu. Pakkirisamy Naidu 
died on 17.7.1984. His wife had pre-deceased him. 
First plaintiff and first defendant who are his sons 
and plaintiffs 2and 3 who are the daughters are his 
only heirs. Even during the life time of their father 
they have divided their properties under two deeds 
dated 4.4.1959 and 1.12.1982. The suit lands and 
some other items were admitted to be mentioned 
in these two partition deeds. Plaintiffs and the first 
defendentaloneare in enjoyment of these proper- 
ties after the death of their other. At the instance 
ofthe first defendant, defendants 2 to 6 are trying 
to disturb the possession of the plaintiffs. The first 
defendant resisited the suit pleading that he was 
not aware of the partition deed dated 1.12.1982, 
and itwould not bind him. Thesuit items belonged 
to the joint family of Pakkirisamy Naidu and his 
sons. This defendant has been impleaded in order 
to harass him. We find from the disposition of first 
plaintiff as P.W.1. that when he was in the witness 
box on 10.3.1993, the first defendant did not choose 
to cross-examine him. The cross-examination of 
the second defendant alone finds a place therein. 
However, on 18.3.1993 the first defendant has 
come forward with LA.No.853 of 1993. Under 
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Sec.151, C.P.C. seeking permission to recall P.W.1 
and cross-examine him. In the affidavit in support 
of the application he states that P.W.1 has given 
false evidence against the first defendant when he 
was cross-examined by defendants 2 to 6. So, he 
has to recall P.W.1 and cross-examine him on that 
aspect. This was resisted by the fourth respondent 
Claiming that it is only an attempt to fill up the 
lacuna in evidence. The first defendant who is the 
brother of the plaintiffs has submitted to decree. 
Only in order to help his brother he has come 
forward with this application. And in any event the 
application to recall should have been filed under 
0.18, Rule 17, C.P.C. and not under Sec.151, 
C.P.C. The court below holding that the applica- 
tion should have been filed under 0.18, Rule 17, 
C.P.C:and not under Sec.151, C.P.C. and that the 
first defendant had not chosen to cross-examine 
P.W.1. in any manner and so he has no right to 
recall him for cross-examination, rejected the 
application. And this civil revision petition by the 
first defendant is directed against the said order. 
2. Itisa well-settled legal proposition that quoting 
wrong provision of law in the application cannot 
be a bar by itself in granting the remedy. In Alamelu 
v. Rama Iyer, A.I.R. 1922 Mad. 446, a Division 
Bench of this Court has held that the fact that the 
petition in a case is headed as under Sec.151 does 
not debar the Court from proceeduing with it 
under any other provision, which it may find actu- 
ally applicable. In Ankayya v. Subhadrayya, ALR. 
1932 Mad. 223, this Court has pointed out that 
courts should not consider an application only 
with reference to the section under which it is 
purported to be filed. Ifcourts have got ‘inherent 
power to entertain an application and grant the 
relief prayed for therein, the circumstance that a . 
wrong section is quoted should not be taken as 
such into account when the high court is asked to 
exercise its power of revision in such matters. 
Evidently the view of the court below is erroneous 
and the failure to file the application under O.18, 
Rule 17, C.P.C. cannot stand in the way of recall- 
ing P.W.1 for cross-examination, if it is in the 
interest of justice. 

3. Learned counsel for the respondents submitted 
that the trial court has rejected the application to 
recall P.W.1 also for the reason that the first 
defendant had not chosen to cross-examine him 
initially. But itis necessary to bear in mind that as 
per the contention of the revision petitioner be- 
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ause certain questions concerning the first defen- 
ant were asked in thecross-examination of P.W.1 
y defendants 2 to 6 he was constrained to recall 
'.W.1. So, the reason given by learned District 
{unsif to refuse permission cannot stand. 
iesides, O.18, Rule 17, C.P.C. enables the court at 
ny stage of a suit to recall any witness who has 
een examined and put such questions to himas it 
ainks fit. Under this provision it is court which 
an suo motu or at the instance of party recall 
ritness and put questions to him. In Sultan Saleh 
tin Omer v. Vijayachand Sirjmal, A.I.R. 1966 A.P. 
96: (1966) 1] An. W.R. 58, itwas contended that the 
rder of the court below reopening the suit and 
iving an opportunity to the plaintiff to cross- 
xamine D.W.1 and lead rebuttal evidence is an 
rraneous and illegal exercise of jurisdiction, and 
hat the circumstances of the case also did not 
varrant it. It was further contended that in view of 
).18, Rule 17, C.P.C. Sec.151, C.P.C. could not be 
nvoked. A single Judge of Andhra Pradesh High 
Jourt repelled this argument and held that a close 
eading of O.18, Rule 17, C.P.C. makes it obvious 
hat the right under that Rule to put questions at 
ny stage of a suit, or recall any witness for that 
wurpose, is given to the court. The court can put 
juestions to the witness re-called, and to cross- 
xamination is ordinarily allowed upon the 
inswers to the questions put by the Judge without 
eave. The right to set under this Rule is not 
‘eStricted to the court on its own notion, but may 
ye exercised at the instance of a party. It cannot, 
herefore, he said that an opportunity to a party to 
ecall any witness for the purpose of examining, 
‘ross-examining or re-examining is governed by 
9.18, Rule 17, C.P.C. He therefore, held that if 
circumstances warrant,an opportunity to a party 
to recall a witness for examining, cross examining 
or re-examining can be granted by a Court in the 
exercise of its inherent jurisdiction under Sec.151, 
C.P.C. So, there could be no doubt that in the 
nterest of justice the first defendant has to be 
ziven an opportunity to recall P.W.1 and cross- 
2xamine him under Sec.151, C.P.C. 
4. In the result, the civil revision petition is al- 
lowed and the order of the court below in LA.No.853 
of 1993 is set aside and the petition to recall P.W.1 
is permitted. Parties to bear their respective costs 
throughout. 


B.S. ` Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.A.Swami, C.J. and Somasundaram, J. 


L.P.A.SR.N0.68285 of 1992 28ıh October, 1993. 


Thangammal and others ... Appellants 
v. 
Avanashiappan and others ... Respondents. 


Civil Procedure Code (V of 1908), Secs.100-A and 
106, O.22, Rule 11 - Letters Patent (Madras), Clause 
15 - Petition filed for bringing the L.Rs. of one of the 
deceased appellants on record in second appeal - 
Whether can be considered as original proceedings - 
Letters Patent Appeal, if lies against order rejecting 
such petition. 

The mere fact that Rule 11 of O.22 of the Code of 
Civil Procedure provides that in the application of 
O.22 to appeals, the word ‘plaintiff occurring in 
the order shall be held to includean appellant and 
the word ‘defendant’ a respondent and the word 
‘suit’ an appeal, does not convert the procecding, 
which is filed in the second appeal, as an original 
proceeding. It is a collateral proceeding in the 
second appeal only. It cannot be considered to be 
an original proceeding. The collateral procecd- 
ings in a second appeal or for that matter in any 
proceeding, cannot assume a different character 
than that itis acollateral proceeding in the second 
appeal or any other proceeding, as the case may 
be. The contention that the provisions contained 
in Rule 11 of O.22 of the Code of Civil Procedure 
make the proceedings filed under 0.22 ina second 
appeal an original proceeding, cannot be accepted. 
Further, from the provisions contained in Sec.100- 
A of the Code of Civil Procedure, it is clear that 
even if the contention of the appellant is accepted 
that the proceeding initiated under O.22 of the 
Code of Civil Procedure for bringing the legal 
representative of onc of the deceased appellants 
on record is an original proceeding (about which 
already it has been pointed out that it cannot at all 
be considered to be an original proceeding), Sec.100- 
A of the Code of Civil Procedure specificially 
provides that even in such procecdings also no 
appeal lies to a Division Bench irrespective of the 
provisions contained in the letters patent. Sec. 106 
of the Code of Civil Procedure describes the fo- 
rum of appeal to be preferred against the appeal- 
able order. As no appeal lies against the decree 
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passed in the second appeal to a Division Bench, 
consequently no forum is provided for an appeal 
to be preferred against the decree passed in the 
second appeal. That being so, no appeal can be 
preferred against an order passed in the second 
appeal. Therefore, it is clear that as no appeal is 
provided against the decree passed in the second 
appeal. No appeal would also lie against the order 
refusing to set aside the abatement passed in the 
second appeal. [Paras. 3, 4 & 5] 
Cases referred to: 

Shah Babulal Khimyi v. Jayaben, A.I.R. 1981 S.C. 
1786: (1981)4 S.C.C. 8. (Paras. 2, 6] 

Madan Naik v. Hamsubala Devi, A.I.R. 1983 S.C. 
676: (1983)3 S.C.C. 15: (1983)2 S.C.W.R. 235: 
1983 Fac.L.R. 113. [Para. 5] 

Firm Chunnilal Laxman Prasad v. M/s.Agarwal 
and Company, A.I.R. 1987 M.P. 172. [Para. 6] 
Appeal sought to be preferred to this Court under 
Clause 15 of the Letters Patent against the Order 
of Srinivasan, J. dated 5.2.1992 and made in the 
exercise of the appellate jurisdiction of the High 
Court in C.M.P.Nos.256 to 258 of 1992 in S.A. 
1623 of 1984, etc. 

P.Shanmugham, for Appellants. 

The Court made the following 

ORDER: This Letters Patent Appeal is preferred 
against the order dated 5.2.1992 passed by a learned 
single Judge in C.M.P.Nos.256 to 258 of 1993 filed 
in Second Appeal No.1623 of 1984. Those C.M.Ps. 
have been filed for bringing the legal representa- 
tives of the deceased third appellant onrecord, on 
condoning the delay and setting aside the abate- 
ment. The learned single Judge, having not been 
sausfied with the explanation offered for the de- 
lay, has rejected the petition filed for condoning 
the delay, and has consequently rejected te other 
two petitions filed for setting aside the abatement 
and bringing the legal representatives of the 
deceased third appellant on record. 

2. The office has raised an objection that as no 
Letters Patent Appeal lies against the judgment 
and decree in thesecond appeal, as such the letters 
patent appeal preferred against the order refusing 
to set aside the abatement is not maintainable, in 
view of the provisions contained in Sec.100-A 
read with Sec.106 of the Code of Civil Procedure. 
Learned counsel appearing for the appellant submits 
that as the order refusing to set aside abatement is 
passed in exercise of the original jurisdiction, because 
the proceeding under O.22 of the Code of Civil 
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Procedure is an original proceeding, a Letters 
Patent Appeal lies under Clause 15 of the Letters 
Patent. Learned counsel has also placed reliance 
ona decision of the Supreme Court in Shah Babu- 
lal Khimyi y. Jayaben, ALR. 1981 S.C. 1786: (1981)4 
SCC. 8. 
3. It is necessary to point out that a mere fact that 
Rule 11 of 0.22 of the Code of Civil Procedure 
provides that in the application of O.22 to 
appeals, the word ‘plaintiff occurring in the order 
shall be held to include an appellant and the word 
‘defendant’ a respondent and the word ‘suit’ an 
appeal, does not convert that proceeding, which is 
filed in the second appeal as an original proceed- 
ing. It is a collateral proceeding in the second 
appeal only. It cannot be considered to be an 
original proceeding. The collateral proceedings in 
a second appeal or for that matter in any proceed- 
ing, cannot assume a different character than that 
itis a collateral proceeding in the second appeal or 
any other proceeding, as the case may be. The 
contention that the provisions contained in Rule 
11 of O.22 of the Code of Civil Procedure make 
the proceedings filed under O.22 ina second appcal 
an original proceeding, cannot be accepted. 
4. Apart from this, there are other difficulties in 
the way of the appellant to maintain the appcal. 
Sec.100-A of the Code of Civil Procedure specifi- 
cally provides thus: 
“Notwithstanding anything contained in any 
Letters Patent for any High Court or in any 
other instrument having the force of law or in 
any other law for the time being in force where 
any appeal from an appellate decree or order is 
heard and decided by a single Judge of a High 
Court, no fui.her appeal shall lie from the 
judgment, decision or order of such single 
Judge in such appeal or from any decree passed 
in such appeal.” 
Therefore, from the provisions contained in Sec.100- 
A of the Code of Civil Procedure, it is clear that 
even if the contention of the appellant is accepted 
that the proceeding initiated under O.22 of the 
Code of Civil Procedure for bringing the legal 
representatives of one of the deceased appellants 
on record is an Original proceeding (about which 
we have already pointed out that it cannot at all be 
considered to bean original proceeding), Sec.100- 
A of the Code of Civil Procedure specifically provides 
that even insuch proccedings, also no appeal lics 
toa Division Bench, irrespective of the provisions 
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contained in the Letters Patent. This amendment 
came to be introduced by Amendment Act 104 of 
1976 only to prevent such an appeal from being 
entertained, inasmuch as against the decree passed 
in the second appeal, no Letters Patent Appeal 
lies, whereas against the orders passed therein 
which are appealabale under O.43, an appeal would 
lie. In addition to this, Sec.106 of the Code of Civil 
Procedure further provides, 
“Where an appeal from any order is allowed it 
shall lie to the court to which an appeal would 
lie from the decree in the suit in which such 
order was made or where such order is made by 
acourt (not beinga High Court) in the exercise 
of appellate jurisdiction, then to the High Court.” 
Thus, Sec.106 of the Code of Civil Procedure 
describes the forum of appeal to be preferred 
against the appealable orders. As no appeal lies 
against the decree passed in the second appeal to 
a Division Bench, consequently, no forum is pro- 
vided for an appeal to be preferred against the 
decree passed in the second appeal. That being so, 
noappcal can be preferred against an order passed 
in the second appeal. Thus, it is clear that Letters 
Patent Appeal preferred by the appellant against 
the order refusing to set aside the abatement 
passed in a second appeal by the learned single 
Judge of this Court, is not maintainable, because 
suchan order is not passed in the original jurisdic- 
tion of this Court. 
5. We may also point out here that ın Madan Naik 
v. Hamsubala Devi, AIR. 1983 S.C. 676: (1983)3 
S.C.C. 15; (1983)2 S.C.W.R. 235: 1983 Fac.L.R. 
113, it is held that the dismissal of the sccond 
appeal on the ground that it has abated, docs not 
amount toa decree, therefore no appeal would lic, 
whereas the order refusing to set aside the abate- 
ment would be appealable, but the appeal would 
lie to the court from which an appeal would lie 
from the decree passed in the appeal. Therefore, it 
1s clear that as no appeal is provided against the 
decree passed in the second appeal, no appeal 
would also lie against the order refusing to set 
aside the abatement passed in the second appeal. 
6. In Firm Chunnilal Laxman Prasad v. M/s.Agarwal 
and Company, A.I.R. 1987 M.P. 172, similar view 1s 
taken, following the decision of the Supreme Court 
in Shah Babulal Khimji v. Jayaben, A.LR. 1981 S.C. 
1786: (1981)4 S.C.C. & It has been held 
therein that the effect of the provisions 
contained in Sec.104 read with 0.43, Rule 1 of the 


Code of Civil Procedure, 1908 is that ifan order is 
passed by a sangle Judge of the High Court either 
appointing a receiver or granting or refusing to 
grant an injunction under 0.39, Rule 1, C.P.C., in 
some original proceeding, Letters Patent Appcal 
would lie against that order treating it to be a 
judgment. It has also been pointed out that if the 
order passed by the High Court is not an original 
order, but has been passed in exercise of appellate 
jurisdiction under Sec.104 read with O.43, Rule 1, 
even then a Letters Patent Appeal would lie. 
Indeed, such an argumentis not open on the clear 
language of the Sub-sec.(2) of Sec.104, which as 
held by the Supreme Court is applicable to the 
Letters Patent Appeal. Therefore, ithas been held 
that the L.P.A. is not maintainable. Thus, we are of 
the view that the Letters Patent Appeal preferred 
by the appellant against the order refusing to sct 
aside the abatement passed in the second appcal 
by a learned single Judge of this Court is not 
maintainable, as no Letters Patent Appeal lics 
against the decree passed in the second appeal by 


-a learned single Judge. Accordingly, the office 


objection is upheld and the L.P.A. is rejected. 


BS. ---- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamanı, J. 


C.R.P.No.2029 of 1993 28th March, 1994. 
M.Govindaraja Naicker and others ...Pentioners 
v. 
Ramanuja Naicker ... Respondent. 
Civil Procedure Code (V of 1908), 0.23, R.1 - Prin- 
ciple underlying - Plaintiff filing suit in 1984 for 
injunction in respect of certain lands - Suit dismissed 
as not pressed - Again filing suit in 1991 for declara- 
tion and injunction in respect of part of the lands 
which formed separate sub-division - Cause of ac- 
tion for suits arising at different times - Later suit if 
barred. 
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There is no dispute that the earlier suit is one for 
injunction while the present action is for declara- 
tion and injunction. Besides, it is found from the 
plaint in the present suit that it is based on the 
cause of action which lastly arose on 26.11.1991, 
whereas O.S.No.91 of 1984 was instituted since 
the revision petitioners disturbed the plaintiffs 
possession at that time. Further, while the earlier 
suitrelated to part ofa larger extent of 17 acres and 
88 cents, the present action is for 15 acres and 35 
cents which forms a separate sub-division. Rule 1 
of 0.23, Code of Civil Procedure entitles courts to 
permit a plaintiff to withdraw from the suit brought 
by him with liberty to institute a fresh suit in 
respect of the subject-matter of that suit on such 
terms as it thinks fit. The principle underlying 
Rule 1 of O.23 of the Code is that when a plaintiff 
once institutes a suit in a court and thereby avails 
ofa remedy given to him under law, he cannot be 
permitted to institute a fresh suit in respect of the 
same subject-matter again after abandoning the 
earlier suit or by withdrawing it without the per- 
mission of the court to file a fresh suit. The law 
confers upon a man no rights or benefits which he 
does not desire whoever waives, abandons or dis- 
claims a right will lose it. In order to prevent a 
litigant from abusing the process of the court by 
instituting Suits again and again on the same causes 
of action without any good reason, the Code 
insists that he should obtain the permission of the 
Court to filea fresh suitafter establishing either of 
the two grounds mentioned in Rule 1(3) of 0.23. 
The principle underlying the above rule is founded 
on public pciicy. Considering the controversy herein 
in the light of the principles enunciated in the 
decision of the Supreme Court in Vallabh Das v. 
Madanlal, A.I.R. 1970 S.C. 987: 1970 Cur.L.J. 493, 
there is no scope for holding that the subject- 
matter ofboth the suits are oneand the sameso as 
to attract the provisions of O.23, Rule 1, C.P.C. 
[Paras. 3 & 4] 
Casc referred to: 
Vallabh Das v. Madanlal, A.I.R. 1970 S.C. 987: 
1970 Cur.LJ. 493. [Para. 3] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Code of 
the Principal Subordinate Judge, Chingleput, dated 
26.3.1992 and made in C.M.A.No.12 of 1992 
(1.A.No.1878 of 1991 in O.S.No.471 of 1991, the 
District Munsif, Chingleput). 
K-Yamunan, for Petitioners. 
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T.V.Ramanujam, for Respondent. 

The Court made the following 

ORDER: Petitioners are defendants in O.S.No.471 
of 1991 in the Court of the District Munsif, Ch- 
ingleput. Respondent/plaintiff filed that suit for 
declaration of his title to the suit properties and 
for permanent injunction restraining the revision 
petitioners from disturbing his peaceful enjoy- 
ment of the said properties. Along with the suit he 
filed ILA.No.1878 of 1991 for permanent injunc- 
tion. The revision petitioners resisted that appli- 
cation contending that plaintiff having filed an 
earlier suit O.S.No.91 of 1984 against them for the 
same reliefin respect of the same property and the 
Suit having becn dismissed as not pressed and 
having been withdrawn with a liberty to file a fresh 
suit on the same cause of action cannot maintain 
the present suit and no injunction could be granted 
therein. In another suit O.S.No.251 of 1969 filed 
by him also he could not get any reliefeven though 
he pursued the case up to the High Court. And this 
is a third attempt to grab the property by the 
plaintiff. The defendants and their father Kathav- 
araya Naicker alone are in enjoyment of the lands 
since 1907. The trial court rejected the conten- 
tions of the defendants and granted the temporary 
injunction prayed for. And this revision is directed 
against the said order. 

2. The main argument of learned counsel for the 
revision petitioners is that the present action is 
barred under O.23, Rule 1, C.P.C. There is no 
dispute that O.S.No.91 of 1984 the earlicr suit 
filed by the plaintiff was dismissed as not pressed 
and no leave under O.21, Rule 1, C.P.C. was 
obtained therein. However, it appears from the 
typed set of papers that the suit propertics relate 
to 15 acres and 35 cents in Survey Nos.129/1 and 
129/9 of Kunnathur village. The extent claimed in 
Survey No.129/1 is a part of larger extent of 17 
acres and 88 cents. And in the earlier action this 
Court has pointed out that only on sub-division of 
the extent in the enjoyment of the plaintiff relief 
could be granted. Thereafter there was a sub- 
division in respect of the suit property measuring 
15 acres and 35 cents and patta bearing No.272 has 
been issued in the name of the plaintiff by the 
Survey authorities and the plaintiff has paid kist 
subsequent to the issuance of patta in his favour 
for faslis 1394 to 1400. No doubt, learned counsel 
for the respondent submits that he was not given 
any notice prior to the sub-division of the survey 
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number. In case the petitioners entertain any griev- 
ance in this connection, their remedy is to proceed 
before the proper forum. They cannot object to 
the issuance of patta in favour of the plaintiff in 
this action. Further, there is no evidence on the 
side of the revision petitioners to indicate their 
enjoyment of the disputed lands. So, we cannot 
hold that the trial court has cominitted any error 
in granting the injunction on the basis ofthe patta 
and kist receipts exhibited before it. 

3. There is no dispute that the earlier suit is one for 
injunction while the present action is for declara- 
tion and injunction. Besides, we find from the 
plaint in the present suit that it is based on the 
cause of action which lastly arose on 26.11.1991. 
Whereas O.S.No.91 of 1984 was instituted since 
the revision petitioners disturbed the plaintiff's 
possession at that time. Further, while the earlier 
suit related to a part of a larger extent of 17 acres 
and 88 cents, the present action is for 15 acres and 
35 cents which forms a separate sub-division. As 
pointed out by the Supreme Court in Vallabh Das 
v. Madanlal, A.I.R. 1970 S.C. 987: 1970 Cur.LJ. 
493, the expression “subject matter” is not defined 
in the Civil Procedure Code. It docs not mean 
property. That expression has a reference to a 
right in the property which the plaintiff seeks to 
enforce. That expression includes the cause of 
action and the relief claimed. Unless the cause of 
action and the relief claimed in the second suit are 
the same as in the first suit, it cannot be said that 
thesubject-matter of the second suit is thesameas 
that in the previous suit. “Subject-matter” in 0.23, 


Rule 1 means the bundle of facts which have tobe ' 


proved in order to entitle the plaintiff to the relief 
claimed by him. Where the causeofaction and the 
relief claimed in the second suit are not the same 
as the cause of action and the relief claimed in the 
first suit, the second suit cannot be considered to 
have been brought in respect of the same subject- 
matter as the first suit. Mere identity of some of 
the issues in the two suits do not bring about an 
identity of the subject-matter in the two suits. 
Where in the first suit the plaintiff sought to 
enforce his rights to partition and separate posses- 
sion and in the second suit, he sought to got 
possession of the suit propcrtics from a trepasser 
on the basis of his title; held that the subject- 
matter in the two suits was not the same although 
the factum and validity of adoption of the plaintiff 
in both the suits came up for decisions. 
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4. Rule 1 of 0.23, Code of Civil Procedure entitles 
courts to permit a plaintiff to withdraw from the 
suit brought by him with liberty to institute a fresh 
suit in respect of the subject-matter of that suiton 
such terms as it thinks fit. The principle underly- 
ing Rule 1 of O.23 of the Code is that when a 
plaintiff once institutes a suit in a court and thereby 
avails of a remedy given to him under law, he 
cannot be permitted to institute a fresh suit in 
respect of the same subject-matter again after 
abandoning the carlier suit or by withdrawing the 
permission of the court to file fresh suit. The law 
confers upon a man no rights or benefits which he 
does not desire. Whoever waives, abandons or 
disclaims a right will lose it. In order to prevent a 
litigant from abusing the process of the court by 
instituting suits again and again on the same cause 
of action without any good reason, the Code in- 
sists that he should obtain the permission of the 
court to file a fresh suit after establishing either of 
the two grounds mentioned in Rule 1(3) of 0.23. 
The principle underlying the above rule is founded 
on public policy. Considering the controversy herein 
in the light of principles enunciated in the deci- 
sion of the Supreme Court referred to above, 
there is no scope for holding that the subject- 
matter ofboth the suits are oneand the sameso as 
to attract the provisions of O.23, Rule 1, C.P.C. 
So, the impugned order does not warrant any 
interference. 3 

5. In the result, the petition is dismissed. No costs. 


BS. 


Petition dismissed. 


& pria : 
IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Swamidurai, J. 

C.R.P.No.3096 of 1993 23rd March, 1994. 
Annalakshmi ... Petitioner 
v. 


The State of Tamil Nadu, represented by the 
District Collector, Chengai M.G.R. District and 
others ... Respondents. 


(A) Mines and Minerals (Regulation and Develop- 
ment) Act (LXVII of 1957), Sec.4(1) - Charges 
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framed against lessee of quarry - Lessee not given 
opportunity to put forth his defence after charges 
were framed - Order cancelling lease passed - If can 
be sustained. 

Three charges were framed by the first respondent 
and the first respondent found that the explana- 
tion of the petitioner is not true and that the 
charges were proved. The order, on the face ofit, 
is against the principles of natural justice and the 
petitioner was not at all given any opportunity 
after charges were framed to put forth his defence 
either personally and also by letting in evidence 
oral and documentary. Therefore, on the face of 
the impugned order, the said order is illegal and it 
cannot be justified in a Court of Law. /Para. 10] 

(B) Constitution of India (1950), Art.227 - Peti- 
tioner filing suit against State - Filing application for 
interim injunction restraining respondents from inter- 
fering with her right of quarrying - Trail court refus- 
ing to grant injunction - High Court, if can interfere 
with order under Art.227. 

The lower court has committed illegality by refus- 
ing to grant interim injunction when it has got 
jurisdiction to do so. In the facts and circum- 
stances of this case and the view of the decisions in 
A.Ali Akbar v. District Munsiff, Pattukottai, A.LR. 
1993 Mad. 51 and Md.Isha Haque v. Md. Azadur 
Rahman Hazarika, A.LR. 1993 Gau. 72, the Court 
can interfere under Art.227 of the Constitution of 
India. [Para. 14] 

Cascs referred to: 

Sathyanarayanan Laxminarayan Hedge v. Mal- 
likarjun Bhavanappa Tirumala A.LR. 1960 S.C. 
137: (1960)1 S.C.R. 890. [Para. 11] 

Babhurmal v. Laximibai, A.I.R. 1975 S.C. 1297. 
[Para. 12] 

Chandravarkar Sita Rama Rao v. Ashalta N.Suram, 
1987 R.C_J. 321. [Para. 12] 

AAl Akbar v. District Munsiff, Pattukottai, ALR. 
1993 Mad. 51. [Para. 13] 

Ma.Isha Haque v. Md.Azadur Rahman Hazrika, 
A.I.R. 1993 Gau. 72. [Para. 13] 

Sushil Kumar Metha v. Gobind Ram Bohra, (1990)1 
S.C.C. 193. [Para. 13] 

Petition under Sec.115 of the Act V of 1908, 
praying the High Court to revise the Order of the 
Subordinate Judge, Thiruvallur, dated 21.9.1993 
and made in I.A.No.432 of 1993 in O.S.No.109 of 
1993. 

N.R.Chandran, Senior Counsel for M/s. Baskaran 
and K.Elango, for Petitioner. 
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R.Swaminathan, Additional Government Pleader 
(C.S.), for Respondents. 

The Court made the following 

ORDER: The civil revision petition is taken up 
for final disposal by consent of partes. The plain- 
tiffin O.S.No.109 of 1993 on the file of the learned 
Subordinate Judge, Tiruvallur is the petitioner in 
the civil revision petition. He has filed ILA.No.432 
of 1993 in the lower court for an interim injunc- 
tion restraining the respondents from interfering 
with her rights of quarrying land in S.No.72 in 
Arakampattu village and in S.No.284 in Guruvoyal 
village till the disposal of the suit. The suit is for a 
declaration that the respondents/defendants are 
not entitled to enforce the alleged order of the 1st 
respondentin Rc.416(A)87/C.5, dated 15.11.1988 
as it is void and ultra vires, illegal and unenforce- 
able and also for a permanent injunction restrain- 
ing the defendants from in any way interferring 
with S.No.284 of Gunuvoyal and S.No.72 of Arukam- 
pattu village with the right of the plaintiff .to 
quarry for a further period of three years and 
thereafter until evicted by due process of law in 
any manner whatsoever. The plaintiff states that 
she is a Ceylon Repatriate having settled in India 
in or about the year 1976 and that she is eking out 
her livelihood out of casual labour. Under the 
Tamil Nadu Minor Minerals Concession Rules, 
Rule 10 gives preferential treatment to Ceylon 
Repatriate in giving lease of quarry belonging to 
the State. The petitioner submits that under Rule 
10 of the said rules, the petitioner is having a right 
to apply for the quarry lease and the Stateof Tamil 
Nadu by its Rule has made it clear for such repa- 
triates as the petitioner the Rules 8 and 9 will not 
apply except the lease amount to be fixed as an 
amount of equal to the average of lease amount 
for the proceeding 10 years or the average pro- 
ceeding 10 years which ever is higher in addition to 
the ordinary amount. The petitioner applied for 
lease of the land quarry in thesuit propertyand the 
first respondent has sanctioned the lease and 
executed the lease deed and confirmed thesame in 
its Order Ma.416(A) 870 dated 16.6.1987 for a 
period of three years. The plaintiff quarried the 
same from 19.6.1987 to 2.7.1987 as per the order of 
the first respondent and as per the order of stay 
grantedin the Writ Petition No.8176 of 1987. 
W.P.No.8176 of 1987 could not reach from 3.7.1987 
to 21.7.1987 and the plaintiff could not quarry and 
this Court made the stay absolute on 21.1.1987 
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and from 22.7.1987 onwards, the plaintiff began 
quarrying the sand. The first respondent with a 
view to prevent the petitioner from quarrying the 
sand has seized 58 lorries between 22.7.1987 and 
26.7.1987 with the aid of police forceand the same 
were released subsequently as no case was made 
out. Then the first respondent issued ashow cause 
notice dated 4.8.1987 which was served on 10.8.1987 
stating that the petitioner had quarried sand ina 
place other than the lease land and on the basis of 
thesaid notice dated 4.8.1987, the first respondent 
stopped quarrying the sand. The petitioner gave 
an explanation on 17.8.1987 and the petitioner 
could not quarry the sand from 4.8.1987 due to the 
interference of the first respondent. The present 
Collector of the District has set up one 
Mr.Loganathan to cancel the order of grant of 
lease. The order of District Collector was passed 
on 25.5.1987 and any appeal against that order 
ought to have been preferred within 30 days Le. 
before 23.6.1987. But after a long lapse of three 
months, an appeal was filed before the Director of 
Industries and Commerce who ought to have dis- 
missed the appeal on the simple ground that the 
appeal has become time barred and could be en- 
tertained. But the Director of Industries and 
Commerce without giving any opportunity and 
without following the principles of natural justice 
has cancelled the order granting lease by the Col- 
lector. The lease deed was a registered one. The 
petitioner filed an appeal before the Government 
which was also dismissed. Then the petitioner 
filed W.P.No.5389 of 1988 against the orders of 
the Director of Industries and Commerce and the 
Government and obtained interim stay on 13.6.1988. 
According to the petitioner, there is no violation 
of the lease terms and the order of the government 
dated 15.11.1988 has not been served on the peti- 
tioner. The petitioner came to know of the order 
of the Government only on the previous day prior 
to filing of the plaint when a typed copy of the 
order was produced by the Tahsildar. The order of 
the Government was not served upon the peti- 
tioner. The petitioner has to enjoy the full terms of 
three years of lease. But she was allowed to quarry 
sand only for 87 days. The petitioner has not been 
evicted by due process of law and she is a statutory 
tenant. The petitioner is entitled to be put in 
possession of the sand quarrying till the period of 
three years is over and till the petitioner is evicted 
by due process of law. 
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2. The third respondent has filed a counter con- 
tending that it is true that the petitioner has ap- 
plied for grant of lease for quarrying sand in S.No.284 
at Guruvoyal Village and in S.No.72 at Arakkam- 
battu village over an extent of 139.34 acres of 
Government land for a period of three years. The 
first respondent granted a lease for quarrying and 
transporting sand in S.No.284 of Guruvoyal Vil- 
lage over an extent of 15 acres and in S.No.72 of 
Arakkampattu Village for an extent of 25 acres 
totalling 40 acres for a period of three years. The 
lease was granted subject to certain conditions. 
The petitioner was directed to remit the lease 
amount of Rs.1,05,000 i.e. Rs.35,000 per year and 
other charges amount to Rs.4,31,795 and to exe- 
cute a lease agreement by way of confirmation of 
the lease. The petitioner remitted only Rs.4,057.50 
on 20.5.1987 which include the lease amount of 
Rs.35,000 Rs.720 towards land revenue, L.C. and 
L.CS. Rs.1,837.50 towards sales tax and Rs.3,500 
being 10% security deposit for one year. The 
petitioner without complying other either condi- 
tions has rushed up to this Court by filing 
W.P.No.5677 of 1987 and filed W.M.P.No.8176 of 
1987 seeking for stay of collections of the balance 
amount from the petitioner and obtained an in- 
terim stay on 2.7.1987. The petitioner produced 
security furnished by one V.R.Pandian for a sum 
of Rs.3,00,000 and the grant of lease was con- 
firmed on 16.6.1987. 

3. Aggrieved by the confirmation oflease in favour 
of the petitioner R.Loganathan, residing at Gu- 
ruvoyal village filed an appeal on 17.8.1987 to the 
Director of Industries and Commerce challenging 
the lease granted in favour of the petitioner and 
the Director of Industrics and Commerce by order 
dated 3.2.1988, has cancelled the lease granted by 
the first respondent to the petitioner observing 
that the lease in favour of the petitioner is viola- 
tive of Rule 8(i)(a) of Tamil Nadu Minor Mineral 
Concessions Rules of 1959 and directed the first 
respondent to calculate the amount due for the 
period actually quarried by the petitioner and 
refund the balance. Accordingly, a notice was 
issued ot the petitioner to produce the accounts 
for verification. But he has not complied with the 
notice, but instead, the petitioner has filed an 
appeal to the Government and the same was Te- 
jected by the Government in G.O.Rt.No.301, 
Industries (K.1) Department, dated 11.4.1988. 

4. It is stated that the petitioner was doing sand 
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quarry indiscriminately even in areas outside the 
lease hold area. Again a notice was given to the 
petitioner and after giving due opportunity the 
first respondent by order dated 15.11.1988 can- 
celled the lease in favour of the petitioner. The 
petitioner filed W.P.No.5389 of 1988 and obtained 
an order of stay in W.M.P.No.7908 of 1988 against 
the order of the Commissioner and Director of 
Industries and Commerce. The petitioner filed a 
suit O.S.No.297 of 1988 in the court of the District 
Munsif, Tiruvallur and in LA.No.538 of 1988 sought 
for Interim injunction restraining the first respon- 
dent and Director of Industries and Commerce, 
Madras from interfering with the right to quarry 
sand. The petitioner herein failed in these pro- 
ceedings. the petitioner has again filed O.S.No.371 
of 1990 before the Sub Court, Kancheepuram and 
obtained an ex parte order of interim injunction in 
1.A.No.1654 of 1990. Later the ex pane order of 
interim has been vacated and the petitioner has 
filed an appeal in C.M.A.No.69 of 1991 in the 
District Court at Chengalpattu. There also, the 
petitioner filed I.A.No.1348 of 1991 for interim 
injunction. The Distict Court dismissed the ap- 
pealand the petitioner has filed C.R.P.No.1326 of 
1992 in this Court and this Court also disposed of 
the same on 16.7.1992 observing that it is open to 
the petitioner to take up the trial itself for disposal 
and a direction to that effect has been given to the 
trial court. The petitioner, without proceeding 
with the suit O.S.No.371 of 1990 has vexatiously 
filed the present suit. 

5. Itis not true that the petitioner could not quarry 
sand from 3.7.1987 to 27.7.1987 since the Writ 
Petition No.8176 of 1987 has not reached. The 
proceedings are with reference to collection of the 
balance amount and there was no impediment for 
the petitioner for quarrying sand during that pe- 
riod. In fact, the petitioner had been continuously 
operating quarry during that period also. The 
third respondent denies that the first respondent 
has seized 38 lorries with the aid of the police 
force. It is not true that Loganathan has been set 
up the first respondent with a view to prevent the 
petitioner from quarrying the sand. The respon- 
dents deny the allegations that the lease in favour 
of the petitioner had been cancelled without giv- 
ing proper opportunity and the order dated 
15.11.1988 has not been served upon her. In fact 
the order dated 15.11.1988 cancelling the lease 
has been sent to the petitioner by registered post 
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acknowledgement due on 18.11.1988 and the third 
respondent is in possession of necessary evidence 
for the same.The balance of convenience is in 
favour of the respondents. 

6. The petitioner has marked Exs.A-1 to A-3 and 
the respondents have marked Exs.B-1 to B-7. There 
was no oral evidence on either side. Learned 
Subordinate Judge dismissed the application 
L.A.No.432 of 1993 on 21.9.1993. As against that 
order, the present civil revision petition is filed. 
7. Mr.N.R.Chandran learned Senior Counsel for 
the petitioner submitted at the outset that an 
appeal lies as against the order made in ILA.No.432 
of 1993 before the learned District Judge and that 
the civil revision petition has been filed on a bona 
fide mistaken legal advise. He further submits that 
the civil Revision Petition now filed under Sec.115, 
CP.C. could be convered as one filed under Art.227 
of the Constitution of India. 

8 Learned Additional Government Pleader (Civil 
Side) submitted that the value of the suit is Rs.15,100 
and so that an appeal against the order made 
under 0.39 Rule 1, C.P.C. would lie only before 
the District Court, Chengalpattu. According to 
him, the civil revision petition is not maintainable 
and that the civil revision petition might be re- 
turned for presentation before proper court. At 
this juncture, Mr.N.R.Chandran, learned senior 
counsel relied upon the judgment in 4.I.R. 1993 
Mad. 1, (1991)2 M.LJ. 138, Md.Isha Haque v. Ma. 
Azadur Rahman Hazarika, A.I.R. 1993 Gau. 72 
and A.Ali Akbar v. District Munsiff, Pattukottai, 
ALR. 1993 Mad. 51, for the proposition thatwhen 
an appeal lies to the appellate court that an appeal 
has not been filed but a civil revision petition is 
filed under Sec.115, C.P.C. the civil revision peti- 
tion could be converted as one under Art.227 of 
the Constitution of India and disposed of accord- 
ing to lawon merits. In view of the above decisions, 
I am permitting the petitioner to treat the civil 
revision as one filed under Art.227 of the Consti- 
tution of India subject to payment of deficit court- 
fee. Accordingly, the civil revision petition is in 
order. 

9. The next question that arises is whether th 
impugned order dated 15.11.1988 has been passed 
after giving an opportunity to the petitioner and 
whether the said order is against the principles of 
natural justice and is therefore, null and void and 
unenforceable in law. The impugned order dated 
15.11.1988 is found at page 15 of the typed set filed 
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along with the civil revision petition. That order 
was passed by the Collector of Chengalpattu at 
Kancheepuram, the first respondent herein. A 
portion of the impugned order is extracted as 
below: 
“During the surprise raid conducted on 
28.7.1987, itwas discovered that there were no 
quarrying by the lease in the land allotted to 
Tmt.Annalakshmiin Guruvoyal and Arkkam- 
pattu Village. Instead of that, the quarying was 
carried in S.No.404 of Thirukkandalam village 
of Uthukottai Taluk. The lorries were seized 
and later released, as the lessee has allowed to 
quarry there. Ashow cause notice was issued in 
this office Rc.416(a)/87-05, dated 4.8.1987. A 
reply dated 14.8.1987 was received from Thiru 
Jeevarathinam. Advocate to the lessee. 
The following charges were framed against the 
lessee is as detained below: 
(i) That the lessee has committed an offence 
aginst the Sec.4(1) of Mines and Minerals 
(Regulation and Development) Act by quary- 
ing in S.No.404 of Thirukandalam Village, 
where no authorised permit or lessee was granted 
under T.N.M.C. Rules, 1959. 
(ii) That the lessee has violated the conditions 
of the lease as she had not quarried in the land 
which was granted to her as per the lease 
agreement executed by her. 
(iii) That she had allowed indiscriminate quar- 
rying outside the area leased out to her. 
The explanation given by the lessee’s advocate 
was considered carefully. The explanation given 
by the advocate is not true and the charges are 
proved as detained below” 
At the end, the first respondent found that the 
lessee has violated the conditions of grant and so 
the lease granted for quarrying sand by the Collec- 
tor’s proceedings dated 16.6.1987 had been can- 
celled. Then at the end of that order, it is stated as 
follows: 
“Itis clearly proved that the lessee has violated 
the conditions of grant under various sections 
of T.N.M.M.C. Rules, 1959 also. In the above 
circumstances stated the lease granted for the 
quarrying right of sand in Guruvoyal and 
Arkkampattu village in Kusathalai river sanc- 
tion in Collector’s proceedings dated 16.6.1987 
is hereby cancelled with immediate effect. This 
order is issued without prejudice to the order 
of Director of Industries and Commerce, Madras, 
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in his proceedings and Government Order in 
G.O.Ms.Rt.301, F-1, dated 11.4.1988. 
The Tahsildar, Tiruvallur is directed to take 
possession of the quarry immediately besides 
serving the notice under Rule 9(a) of T.N.M.M.C. 
Rules, 1959. If it has not been done already. 
The Revenue Divisional Officer, Tiruvallur, is 
requested to watch the implementation of the 
orders immediately. 
The lessee is directed to produce the accounts 
and the used despatch slips for verification of 
his accounts for refunding the lease amount, if 
any. 
The Government reserves the right to recover 
the cost of damages,if any, and cost of refilling 
charges due to violation of conditions. The 
Executive Engineer, P.W.D. Saidapet Divi- 
sion is requested to assess the damage and 
report the cost to be recovered. 
This order does not prohibit the Collector to 
take action for any other offence committed in 
the process as per Rule 36 of T.N.M.M.C. 
Rules, 1959.” 
10. On a perusal of this order, I donot find that the 
first respondent has given any opportunity to the 
petitioner to let in any oral or documenitary evi- 
dence after reply dated 14.8.1987 of the petitioner 
was received from her advocate Mr.Jeevarathinam. 
Three charges were framed by the first respondent 
found that the explanation of the petitioner 1s not 
true and that the charges were proved. This order, 
on the face of it is against the principles of natural 
justice and the petitioner was not at all given any 
opportunity after charges were framed to put forth 
his defence either personally and also by letting in 
evidence oral and documentary. Therefore, on the 
face of the impugned order, thesaid order is illegal 
and it cannot be justified ina court oflaw. Learned 
Subordinate Judge on a consideration of other 
technical grounds dismissed the application with- 
out considering the fact that the order was passed 
by the first respondent cancelling the lease which 
s quasi judicial in nature. 
11. Learned Additional Government Pleader (Civil 
side) brought to my notice a decision reportd in 
Sathyanarayanan Laxminarayan Hedge and an- 
other v. Mallikarjun Bhavanappa Tirumala ALR. 
1960 S.C. 137: (1960)1 S.C.R. 890, for the 
proposition that this Court will not exercise its ju- 
risdiction under Art.227 of the Constitution of 
India to the facts and circumstances of this case. 
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According to him, there is no errorin the order of 
the lower court which is apparent on the face of 
the records so as capable ofbeing corrected by writ 
of certiorari under Art.227 of the Constitution of 
India. The facts of that case are that the respon- 
dent made an application to the Revenue Court 
for delivery of possession from his tenant, the ap- 
pellant on the footing that the latter failed to pay 
the rent for three consecutive years and so was en- 
titled to get possession from him as per the terms 
of the lease. The appellant pleaded inrer alia that 
the respondent was not entitled to an order for 
possession as he had not given notice that he was 
entitled to obtain possession of the same under 
rent agrcement and that he had terminated the 
tenancy. The Revenue Court made an order in 
favour of the respondent, but on appeal, the Col- 
lector set aside the order. The Collector’s order 
was confirmed by the Bombay Revenue Tribunal 
which took the view that the Bombay Tenancy and 
Agricultural Lands Act, 1948, was applicable to 
the lands in question but that the respondent must 
fail because he had failed to terminate the tenancy 
by notice before taking proceedings for ejectment. 
The respondent then applied to the High Court of 
Bombay under Art.227 of the Constitution of 
India, praying that it might exercie its power of 
superintendence over the Bombay Revenue Tri- 
bunal and set aside its order. The High Court was 
ofthe opinion that the Tribunal had committed an 
error which was apparent on the face of the record 
in holding thatan order of possession could not be 
made unless a notice terminating the tenancy has 
been given before the institution of proceedings 
and, accordingly, it quashed the order of the Tri- 
bunal and restored that of the Revenue Court. In 
order to decide whether it was necessary for the 
landlord to give notice to the lessee of his inten- 
tion to determine the lease the relevant provisions 
of the Bombay Tenancy and Agricultural Act, 
1948 and the Transfer of Property Act 1882, had to 
be considered and the rival contentions of the 
parties showed that the point was far from being 
self evident and could be established only by lengthy 
and complicated arguments. The Supreme Court 
held that the High Court was wrong in thinking 
that the alleged error in the judgment of the 
Bombay Revenue Tribunal was one apparent on 
the face of the record so as to be capable of being 
corrected by a writ of certiorari. The Supreme 
Court observed that an error which has to be 
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established by a long drawn process of reasoning 
on points where there may conceivably be two 
opinions cannot be said to be a error apparent on 
the face of the record. 

12. In the judgment in Babhutmal v. Laxmubai, 
AIR. 1975 S.C. 1297, the Supreme Court held 
that the power of superintendence of High Court 
under Art.227 being extraordinary is to be exer- 
cised most sparingly and only inappropriate cases. 
This power, as in the case of certioran jurisdiction, 
cannot be invoked to correct as error of fact which 
only a superior court can be in exercise of its 
Statutory power as a court of appeal. The High 
Court cannot in guise of exercising its jurisdiction 
under Art.227 convert itself into a Court of Ap- 
peal when the legislature has not conferred a right 
of appeal and made the decision of the subordi- 
nate court or tribunal final on facts. The High 
Court cannot, while exercising jurisdiction under 
Art.227 interfere with findings of fact recorded by 
the Subordinate Court or tribunal. Its function is 
limited to seeing that the Subordinate Court or 
tribunal functions within the limits of its author- 
ity. It cannot correct mere errors of fact by exam- 
ining the evidenceand reappreciating it. Thesame 
principle is reiterated in the decision in Chan- 
drasarkar Sita Ratna Rao y. Ashalta N.Suram, 
1987 R.C.J. 321, where the Supreme Court held 
that it is well-settled that the High Court can set 
aside or ignore the findings of fact of an appropri- 
ate court if there was no evidence to justify such a 
conclusion and if no reasonable person could 
possibly have come to the conclusion which the 
courts below have come or in other words finding 
which was perverse in law. 

13. Mr.N.R.Chandran, learned senior counsel 
appearing for hte petitioner referred to the judg- 
mentinA.Ali Akbar v. District Munsiff, Pattukottai, 
A.I.R. 1993 Mad. 51, AR.Lakshmanan, J. In that 
case is a Suit filed by the plaintiff for injunction 
restricting the performance of religious rights ata 
particular place, there was an ex parte decree. The 
defendant had not filed an appeal. The third party 
who is aggrieved with the ex parte decree passed by 
the trial court filed C.R.P.No.2230 of 1992 in this 
Court for issue of a certiorari for quashing the 
order under Art.227 of the Constitution of India. 
In the facts and circumstances, this Court held 
that a third party, a member of the community 
aggrieved by such restriction can file petition under 
Art.227 of the Constitution of India for correcting 
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the illegality of the judgment of the trial court. 
Learned counsel for the petitioner also relied 
upon the judgment reported in Ma.Isha Haque y. 
Md.Azadur Rahman Hazrika, A.J.R. 1993 Gau. 72, 
for the proposition that a decree granted without 
discussion existence of the grounds for eviction 
mentioned under the provisions of the Act can be 
set aside under Art.227 of the Constitution of 
India. In that decision, the learned single judge of 
Gauhati High Court followed the judgment re- 
ported in Sushil Kumar Metha v. Gobind Ram 
Bohra, (1990)1 S.C.C. 193. 

14. In view of the above discussion, I am of the 
Opinion as stated above that the lower court has 
committed illegality by refusing to grant interim 
injunction when it has got jurisdiction to do so. In 
the facts and circumstances of this case and in view 
of the above decisions, Iam of the opinion that this 
Courtcan interfere under Art.227 of the Constitu- 
tion of India. Accordingly, the order of the lower 
court is set aside and there will be an order of 
interim injunction as prayed for till the disposal of 
the suit. The petitioner has paid only Rs.100 towards 
court fee since ıt was only filed under Sec.115, 
C.P.C. Since the petitioner is permitted to convert 
the civil revision petition to one under Art.227 of 
the Constitution of India. she is directed to pay 
additional court-fee of Rs.90 before she receives a 
copy of this order from this Court. The revision 
petition is allowed. However, there is no order as 
to costs. 


BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Swamidurai, J. 


S.A.No.20 of 1989 21st January, 1994. 
StJohn’s Teacher Training Institute for Women 
„Appellant 
v. 
State of Tamil Nadu by District Collector, 
Tirunelveli and others ... Respondeents. 


Tamil Nadu Recognised Private Schools (Regutla- 
tion) Act (XXIX of 1974), Sec.53 - Private school - 
Minority status of - Civil Court, if has jurisdiction to 
decide. 

A careful perusal of Sec.53 of the Tamil Nadu 
Recognised Private Schools (Regulation) Act does 
not reveal that the civil Court has no jurisdiction 
to decide the question of minority status. There is 
no prohibition inbuilt in the abovesaid Act or 
anywhere in any other statute ousting the jurisdic- 
tion of the civil court to decide the question re- 
garding the minority nature of a school in a suit 
seeking for a declaration that it is a minority 
institution. [Para. 6] 
Cases referred to: 

Sekhara Pillai v. Government of Tamil Nadu, (1992)2 
L.W. 43. [Para. 7] 

State of Kerala v. Mother Provincial, A.J.R. 1970 
S.C. 2079: (1971) 1 S.C.J. 641: (1971)2 S.C.A. 194: 
(1971)1 S.C.R. 734. [Para. 7] 

State of Punjab v. Devan Chunilal, ALR. 1971 S.C. 
2086. [Para. 7] 

D.A.V.College, Jullandur v. State of Punjab, A.LR. 
1971 S.C. 1737. [Para. 7] 

A.P.Christians Medical Educational Society v. 
Government of Andhra Pradesh, (1986)2 S.C.J. 
594. [Para. 7] 

Vice Chancellor, L.N.Mithila University v. Daya- 
nand Jha, (1982)2 S.C.J. 605. [Para. 7] 
R.M.B.T.School v. State, A I.R. 1973 Ker. 87: 1979 
Ker.L.T. 920: I.L.R. (1979) 2 Ker. 542: 1973 Ker.L.J. 
76. [Para. 7] 

N.Parameswara Kurup v. State, ALR. 1986 Mad. 
126. [Para. 7] 

Virendra Nath Gupta v. Delhi Administration, J.T. 
(1990)1 S.C. 403. [Para. 7] 

Appeal against the decree of the Court of the 
Subordinate Judge, Tenkasi, dated 12.10.1988 in 
Appeal Suit No.18 of 1988 preferred against the 
decree of the Court of the District Munsif, Amba- 
samudram, dated 4.12.1987 in Original Suit No.776 
of 1986. 

The Court delivered the following 
JUDGMENT: The plaintiff in O.S.No.776 of 1986 
on the file of the Icarned District Munsif, Amba- 
samudran, is the appellant. The plaintiff is StJohn’s 
Teacher Training Insutute for Women represented 
by its correspondent S.Jayaraj. He filed the suit for 
declaration that the plaintiff/school is a minority 
school and the order passed by the Educationa: 
Authorities on 10.12.1985 is not valid and for a 
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direction to the defendants to allow the students 
to write the examinations. The case of the plaintiff 
briefly stated as follows: The plaintiff-institute 
was established by S.Jeyaraj on 27.9.1985 and he is 
a Christian by birth. There is no teacher training 
institute at Veeramanallur, Ambasamudram Ta- 
luk within the radius of 32 K.Ms. The women 
Students have to go for a long distance from 
Ambasamudram in search of teacher training 
institute. The vocational course which was started 
in the Higher Secondary Schools is not sufficient 
to meet the needs of women students. So Jayaraj 
established the school for the benefit welfare and 
uplift of women students in his religion. Even 
women students belonging to other religion also 
were admitted. Trained and fully qualified teach- 
ers were appointed in his institution. 80% of the 
women are Christians. 40 students were admitted 
for the academic year 1985-86 and for the year 
1986-87 60 students were studying. The school is 
also running a Hostel and Bible is taught in the 
school. The correspondent is also running a High 
School by name St.Johns Middle School and he is 
also running an English School for the past 10 
years. The plaintiff school is protected under 
Art.30(1) of the Constitution of India. There are 
eight teachers working in the English Medium 
School. The defendants have given recognition 
for similar schools and permitted the students to 
write the examinations. The rules framed by the 
Government of Tamil Nadu under Tamil Nadu 
Act 29 of 1974 have curtailed the rights guaran- 
teed to the plaintiff under the Constitution. The 
plaintiffhas remitted the examination fees for the 
40students for the examination to beconducted in 
the month of April, 1987 and sent the application 
forms along with the challan on 31.10.1986 But 
the 4th defendant has refused to receive the appli- 
cation by stating that the plaintiff/school is not 
recognised. The defendants pointed outa circular 
dated 14.7.1986 issued by the State Government 
to the effect that private management schools had 
no right to conduct the teacher training and so 
that thestudents were given an opportunity to join 
the High School. Therefore, the students of the 
plaintiff training school were prevented from getting 
practical training in the elementary school and 
also in the high schools. The plaintiff has submit- 
ted an application under Sec.(1) of Act 29 of 1974 
on 30.10.1985 to the second defendant and the 
second defendant refused to grant recognition in 
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his order dated 10.12.1985. The plaintiff was not 
given an opportunity to represent his case as per 
Secs.9 and 10 of Tamil Nadu Act 29 of 1974. It is 
not necessary that the plaintiff has to get prior 
permission for starting a school. The rules which 
are framed in the year 1977 are ultra vires. Hence, 
the plaintiff has filed the suit. 

2. The defendants filed a written statement raising 
the following defence. The plaintiffis nota minor- 
ity institution and the plaintiff is not entitled to 
train. Prepare and guide pupils for the Govern- 
ment Examinations in Diploma in Teacher Train- 
ing Education. The defendants do not admit that 
the manager Jayaraj belongs to minority commu- 
nity. There are already one Government Teacher 
Training Institute for Women, three aided recog- 
nised teacher training institutes for women and a 
number of higher secondary schools having voca- 
tional course in teacher training in Tirunelveli 
District. The Educational needs of the District are 
being adequately met by these institutions and 
therefore there was no necessity to open one such 
by the plaintiff. The defendants do not admit that 
the plaintiff has got a strength of 40 students for 
the year 1985-86 and 60 students for the year 1986- 
88 and the alleged existence of students. Hostel is 
also not admitted. As per Rule 4(3) of the Tamil 
Nadu Minority Schools (Recognition and Pay- 
ment of Grant) Rules, 1977, minority schools, 
which have been opened without the permission 
of the department shall apply for recognition within 
three months from the date of opening. The plain- 
uff-institute is not entitled to claim recognition 
and certain conditions for recognition have been 
prescribed in the abovesaid rules. The application 
of the plaintiff for recognition was rejected for the 
reasons stated in the proceedings of the Joint 
Director of School Education. It was noticed by 
the department that some of the schools for which 
recognition was refused by the department, runon 
their own risk and the students of the unrecog- 
nised institutions are permitted for teaching prac- 
tice in the recognised schools. So, a circular was 
issued to all the inspecting officers not to give 
permission for students of unrecognised training 
institutions for teaching practice in the recog- 
nised schools. Rules of 1977 do not offend Art.20(1) 
of Constitution of India and those rules are not 
ultra vires the Tamil Nadu Act 29 of 1974. There is 
no mala fide on the part of the defendants in 
refusing recognition to the plainuff-institute. The 
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suit is liable to be dismissed for want of valid 
notice under Sec.80, C.P.C. 
3. The plaintiff examined Jayaraj as P.W.1 and 
marked Exs.A-1 to A-27. On the side of the defen- 
dants, Thangavelu was examined as D.W.1 and no 
exhibits were marked. The trial Court, after con- 
sidering the evidence elaborately decreed the suit 
as prayed for. The defendants filed A.S.No.18 of 
1986 before the learned Subordinate Judge, Tenkasi 
against the judgment and decree made in O.S.No.776 
of 1986 dated 4.12.1987 and the lower appellate 
court allowed the appeal with costs and dismissed 
the suit. Hence the plaintiff has filed this second 
appeal. 
4. The second appeal was admitted on the follow- 
ing substantial question of law, namely, whether 
the jurisdiction of the civil court to declare that 
the particular educational Institution is a minor- 
ity Institution is barred in view of Sec.53 of the 
Tamil Nadu Recognised Private Schools (Regula- 
tion) Act, 1973. 
5. Sec.53 of the Tamil Nadu Recognised Private 
Schools (Regulation) Act, 1973 reads as follows: 
“53 Civil Court not to decide question under this 
Act: No civil court shall have jurisdiction to 
decide or deal with any question which is by or 
under this Act required to be decided or dealt 
with by any authority or officer mentioned in. 
this Act.” 
Mr.A.L.Somayaji, learned counsel appearing for 
the appellant contended that the view taken by the 
lower appellate court that civil court has no juris- 
diction to entertain a suit of this nature is errone- 
ous and that Sec.53 of the abovesaid act does not 
contemplate ouster of jurisdiction of the civil 
court for trying the suit of this nature. According 
to him, no machinery is created under the provi- 
sions of Act 29 of 1974 to decide about the minor- 
ity character of an educational institutions. He 
pointed out that the appellant school was estab- 
lished by Jayaraj who is a member of the church of 
South India for catering to the needs of young 
christian girls who are finding it difficult to secure 
admission in other teacher training institutions. 
Learned counsel for the appellant pointed out 
that Bible classes also are conducted on some days 
for preaching the teachings of Jesus Christ. It is 
also to be noted that St.John Middle School which 
was established by the very same Jayaraj is enjoy- 
ing the minority status. In the grounds of appeal it 
is mentioned that the plaintiff institution remains 
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closed on all christian festivals and other Govern- 
ment holidays. Ex.A-1 is the Baptism certificate 
issued to Jayaraj and Ex.A-2 is the marriage cer- 
tificate of Jayaraj and these would show that Jayaraj 
is a Christian attached to the church of South 
India. There is evidence that Jayaraj alone would 
be administering, the plaintiff school. So, 
Mr.Somayaji contended that the appellant insti- 
tute was found and is administered as a minority 
institution. He pointed out that the lower appel- 
late court rejected the evidence of P.W.1 as inter- 
ested testimony without assigning any reason 
especially when P.W.1 is Founder and is admini- 
stering the school. 
6. Mr. R.Swaminathan learned AdditionalGovern- 
ment Pleader submitted that there is no provision 
in the abovesaid Act that declaration regarding 
minority status of a school should be obtained 
before starting the school. A careful perusal of 
Sec.53 of the abovesaid Act does not reveal that 
the civil court has no jurisdiction to decide the 
question of minority status. It is admitted by both 
parties that the plaintiffis notseeking for recogni- 
tion of the plaintiffschool in the suit. But he seeks 
for a declaration that the plaintiff institute is a 
religious minority institution. I do not find that 
there is any prohibition in built in the abovesaid 
Act or anywhere in any other statute ousting the 
jurisdiction of the civil court to decide the ques- 
tion regarding the minority nature of a school ın 
suit seeking for a declaration that it is a minority 
institution. The lower appellate court is miscon- 
ceived in deciding the issue that the civil court has 
no jurisdiction to try the suit. 
7. Mr.A.L.Somayaji, learned counsel for the ap- 
pellant cited several decisions in support of his 
contention that the jurisdiction of the civil court is 
not ousted in granting the relief of declaration as 
prayed for tn the present suit. He relied upon the 
decision in the case of Sekhara Pillai v. Govern- 
ment of Tamil Nadu, (1992)2 L.W. 43. In that 
decision, Pratap Singh, J. held as follows: 
“It is in evidence that students in classes in 
Tamil Medium out number the number of 
students studying in Malayalam medium. Fur- 
ther more, as per Act 29 of 1994 the minority 
school is one which is established and admini- 
stered, or administered by a minoirty. The 
plaintiffs case comes within the ambit of this 
definition also and hence is entitled to the 
reliefs prayed for. In view of the above, the 
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plaintiff will have to necessarily succeed and 

get a declaration and injunction prayed for by 

him”. 
Mr.Somayajee, learned counsel for the appellant 
further relied upon the following decisions: In 
support of his contention:Srare of Kerala v. Mother 
Provincial, A.I.R. 1970 S.C. 2079: (1971)1 S.CJ. 
641: (1971)2 S.C_A. 194: (1971)1S.C.R. 734, State 
of Punjab v. Devan Chunilal, A.I.R. 1971 S.C. 2086, 
D.A.V. College, Jullandur v. State of Punjab, A.LR. 
1971 S.C. 1737, A.P.Christians Medical Educa- 
tional Society v. Government of Andhra Pradesh, 
(1986)2 S.C_J. 594, Vice Chancellor, L.N.Mithila 
University v. Dayanand Jha, (1982)2 S.C.J. 605, 
R.M.B.T.School v. State, ALR. 1973 Ker. 87: 1979 
Ker.L.T. 920: LL.R. (1979)2 Ker. 542: 1973 Ker.LJ. 
76, N.Parameswara Kurup v. State, ALR! 1986 
Mad. 126 and Virendra Nath Gupta v. Delhi Ad- 
ministration, J.T. (1990)1 S.C. 403. 
8. Mr.A.L.Somayaji, learned counsel for the ap- 
pellant also relied upon an unreported Judgment 
of this Court made in The Congregation of the 
Sisters of the St.Anne Tiruchirapalli v. The Joint 
Director of School’ Education (Secondary), Ma- 
dras-6 and others, W.P.No.3754 of 1991 dated 
8.4.1991, for the proposition that when once the 
High Court recognised the school as a minority 
institution holding that the provisions of Tamil 
Nadu Recognised Private Schools (Regulation) 
Act, 1973 are not applicable to the minority insti- 
tution, it is not necessary that at every stage, an 
institution that is run or being run or would be 
Started for every school that to be stated and that 
the school should be protected under Art.30 of the 
Constitution of India. This Court has held that 
there is no need or necessity to obtain separate 
declaration from civil court on each occasion when 
a new educational institution is started, 
Mr.Somayaji, lerncd counsel for the appellant 
also relied upon the judgment of this Court ren- 
dered by me in His Holiness Srilası Kaswasi 
Muthukumaraswanu Tambiran Swamigal Avergal, 
Head of Srikast Mutt, Tiruppandal v. The State of 
Tamil Nadu represented by its Secretary to Govern- 
ment, Education Department, Fort St.George, Madras- 
9 and another, W.P.No.19419 of 1990 dated 3.9.1991. 
In the case also, it was held that it is unnecessary 
even for the Government to insist upon such 
declaration for each and every one of the schools 
„was already held that it is a religious denomina- 
tional institution. 
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9. Learned Additional Government Pleader is 
unable to rely upon any decision in support of his 
contention. In the circumstances, the judgment 
and decree of the lower appellate court are not 
according to law and facts and therefore the same 
are set aside and the judgment and decree of the 
trial court are restored. 

10. In the result, the second appeal is allowed and 
the suit is decreed as prayed for. In the circum- 
stances, there is no order as to costs. 


BS. ---- Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


C.R.P.No.811 of 1994 15th April, 1994. 
T.E. Vijayaraghavachari and another ... Petitioner 
v. 
K-Srinivasaraghavan ... Respondent. 
Civil Procedure Code (V of 1908), O.1, Rule 10 and 
Sec.15] - Defendants 4and 5 impleaded in suit to set 
aside Orders passed by Commissioner, H.R. and 
C.E. Board - ILA. seeking interim injunction against 
one defendant alone filed - Defendants 4 and 5 not 
made parties toit- Defendants 4 and 5 filing petition 
to implead themselves - Maintainability. 

The plaintiff has expressly stated that the purpose 
of the injunction is to prevent the Executive Offi- 
cer from in any way honouring Sri Manavala Mamuni 
in the temple on the third day Brahmotsavam 
during Vaikasi of every year. And admittedly while 
the plaintiff belongs to Vadakalai sect. of Vaish- 
navite religion, the revision petitioners are of 
Thenkalai sect. The litigation between the two 
sects is age old and it is an unending story. While 
so, there could be no doubt that the presence of 
the revision petitioners is necessary in ILA.No.690 
of 1993 also for the purpose of effective adjudica- 
tion of the controversy. In fact, learned counsel for 
the respondent is unable to explain satisfactorily 
as to how having impleaded them as defendants 4 
and S in the suit, they are not necessary parties in 
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the injunction application. Under O.1, Rule 10(2), 
C.P.C., the court may, at any stage of the proceed- 
ings, order that the name of any person who ought 
to have been joined as defendant or whose pres- 
ence before the court may be necessary in order to 
enable the court effectually and completely to 
adjudicate upon and settle the question involved 
in suit be added. [Para. 5] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the Subordinate Judge, Kancheepuram, dated 
3.2.1994 and made in J.A.No.689 of 1993 in 
O.S.No.106 of 1993. 

RAlagar, for Petitioners. 

A.S.Narasimhan, for Respondent. 

The Court made the following 

ORDER: Revision “petitioners are defendants 4 
and 5 in O.S.No.106 of 1993 in the Court of the 
Subordinate Judge, Kancheepuram. The respon- 
dent/plaintiff is a devotee and honourary serivce 
holder of Arulmigu Devarajaswamy Temple, 
Kancheepuram whose Executive Trustee is the 
6th defendant in the suit. It is the case of the 
plaintiff that during Brahmotsavam days, there is 
a custom long usage prevailing in the temple in 
connection with the performance of honour to 
idols of Alwars and Acharyas consecrated inside 
the temple. In the year 1988 one Seshadhri third 
defendant in the suit applied to the sixth defen- 
dant to have a Mandagapadi in the place called Sri 
Ahobila Mutt, wherein the idols of certain Achar- 
yas belonging to Vadakalai sect. are consecrated. 
This was objected to by the member belonging to 
the Thenkalai sect. of Vaishanavites and so the 


third defendant filed an application before the- 


second defendant the Deputy Commissioner, H.R.& 
C.E. seeking permission to perform the 
Mandagapadi honours. That application was 
allowed by the second defendant ın his order dated 
10.10.1990. Thereafter the first defendant the 
Commissioner, H.R. & C.E. initiated suo moto 
revision in respect of the said order inS.M.R.No.8 
of 1991. The plaintiff filed his objections before 
the Commissioner, However, the Commissioner 
passed order on 6.6.1990 in his proceedings No.67 
of 1990 that the sixth defendant viz. the Executive 
Officer should honour the idols in Sri Ahobila 
Mutt at Sannadhi Street, Little Kancheepuram. It 
is not clear from the copy of the plaint provided in 
the typed set what is the exact order passed on 
9.8.1991. However, on a reading of the entire 
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plaint we are able to gather that the suit has been 
laid under Sec.70 of Tamil Nadu Act 22 of 1959 to 
set aside the orders passed by the first defendant 
on 9.8.1991 in S.M.R.No.8 of 1991. In the plaint 
the date 9.8.1991 is mentioned only in the cause of 
action paragraph which indicates that on 9.8.1991 
the first defendant has passed some orders. 

2. It appears that during the pendency of the suit 
plaintiff filed .A.No.690 of 1993 against defen- 
dants 1 and 6 alone seeking interim injunction 
against the sixth defendant from conferring hon- 
ours to Sri Manavala Mamuni on the 3rd of Brahmot- 
savam festival of Sri Varadaraja Swamy Temple 
beginning from 1.6.1993. There was also an en- 
deavour on the part of the plaintiff to get interim 
orders. In the meanwhile, defendants 4 and 5 came 
forward with I.A. No.689 of 1993 making the plain- 
tiff as the respondent under O.1, Rule 10 and 
Sec.151, C.P.C., to get themselves impleaded as 
respondents 3 and 4 in I.A.No.690 of 1993. The 
revision petitioners state in their affidavit in 
LA.No.689 of 1993 that they are the disciples and 
devotees of Sri Manavala Mamuniand any injunc- 
tion against the sixth defendant regarding the 
temple honour on the third day of Brahmotsavam 
festival as prayed for will directly affect them and 
hurt their sentiments and feelings in this respect. 
So they have to be impleaded as respondents 3 and 
4 in I.A.No.690 of 1993. That they have been 
impleaded as defendants 4 and 5 in the suit is 
significant. 

3. That application was resisted by the plaintiffon 
the ground that this is a suit against the order of 
the first defendant under Sec.70 of the H.R. & 
C.E. Act. Defendants 4 and 5 are not necessary 
parties even in the suit, as the order of the Com- 
missioner alone has got to be set aside there. They 
were impleaded only as formal parties since the 
impugned order was passed without giving an 
Opportunity to the plaintiff and on the basis of 
representation of defendants 4 and 5 on the hon- 
ours to be given to Sri Manavala Mamunigal against 
established custom and usage. When the suit was 
originally filed in the city civil court, Madras, the 
injunction granted was only against defendants 1 
and 2. 

4. On enquiry learned Subordinate Judge has found 
that controversy in the suit relates to the plaintiff 
and H.R. & C.E. Board and there is no reason to 
implead defendants 4 and 5 as respondents in 
I.A.No.690 of 1993 and accordingly he dismissed 
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that application without costs. Defendants 4and 5 
challenge this order in this revision petition. 

5. Learned counsel for the revision petitioners 
submits that since I.LA.No.690 of 1993 relates to 
the conferring of Sri Satari Honour to the idol of 
Sri Manavala Mamuni and they are his devotees 
interested in the honour, they are necessary par- 
ties to the application. In fact, they are impleaded 
as party defendants in the suit only for this reason. 
The plaint also reads that the sub-sects. of Achar- 
yas of defendants 4 and 5 are located in the pre- 
cincts in between the deities of senior-most Alwar 
namely Nammalwar and other Alwars and the first 
Acharya, Sri Ramanuja, conferring honours on 
junior Acharya before honouring the Alwars and 
othersenior Acharya is against the time honoured 
usage and custom prevailing in the temple. The 
plaintiffhas stated in his affidavit in I.A.No.690 of 
1993 that he is filing that application for interim 
injunction restraining the Executive Officer of the 
temple from in any way avoiding Mariyathas to 
Ahobila Mutt and thereby from in any way hon- 
ouringSri Manavala Mamuni in the temple on the 
third day Brahmotsavam during Vaikasi every 
year as per orders of the Deputy Commissioner of 
Madras by in any way enforcing the order of the 
first respondent in S.M.R.No.8 of 1991. We also 
find from the petition in ILA.No.699 of 1993 be- 
fore the Vacation Judge at Chengalpattu (vide 
page 17 of the second typed set) that the plaintiff 
has expressly stated that the purpose of the injunc- 
tion is to prevent the Executive Officer from in any 
way honouring Sri Manavala Mamuni in the temple 
on the third day Brahmotsavam during Vaikasi of 
every year. And admittedly while the plaintiff belongs 
to Vadakalai sect. of Vaishnavite religion, to revi- 
sion petitioners are of Thenkalai sect. The litiga- 
tion between the two sects. is age old and it is an 
unending story. While so, there could be no doubt 
that the presence of the revision petitioners is 
necessary in I.A.No.690 of 1993 also for the pur- 
pose of effective adjudication of the controversy. 
In fact, learned counsel for the respondent is 
unable to explain satisfactorily as to how having 
impleaded them as defendants 4 and 5 in the suit 
they are not necessary parties in the injunction 
application. Under O.1, Rule 10(2), C.P.C., the 
court may at any stage of the proceedings, order 
that the name of any person who ought to have 
been joined an defendant or whose presence be- 
fore the court may be necessary in order to enable 
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the court effectually and completely to adjudicat 
upon and settle the question involved in the suit, 
be added. 

6. In the result, the revision petition is allowed and 
the order of learned Subordinate Judge in 
1.A.No.689 of 1993 is set aside and that petition is 
allowed. No costs. 


B.S. ---- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS 


Present: Bellie, J. 

Appeal No.513 of 1982 8th December, 1992. 
ee (died) and others ...Appellants. 
"Taya and others ... Respondents. 


Hindu Law - Joint family properties - Father, if can 
effect partition with regard to shares of the other 
members - Father, if can effect such partition by 
means of a will. 

The settled law is that a Hindu father, as the 
manager of the joint family has a right to effect 
partition not only with regard to his own share in 
the joint family properties but with regard to the 
shares of the other members of the family also. 
The law appears to be that he can effect partition 
of the joint family properties by means of a will 
executed by him but with the consent of other 
members of the family. [Para. 10] 
Cases referred to:- 

Goli Eswariah v. Commissioner of Gift Tax, Andhra 
Pradesh, ALR. 1970 S.C. 1722: 76 L.T.R 675. [Para. 
8] 

Kalyani (Dead) by Lrs. v. Narayanan, (1980)2 S.CJ. 
332. [Para. 10] 

Appeal against the decree of the Court of the 
Subordinate Judge, Trichy, dated 8.10.1980 and 
passed in O.S.No.121 of 1978. 

The Court made the following 

JUDGMENT: The plaintiff D.Natesan who has 
lost his case in the trial has filed the appeal. Since 
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he died during the pendency of the appeal his legal 
representatives have been impleaded as appel- 
lants 2 to 4. 

2. The plaintiff and the first defendant are broth- 
ers being sons of deceased Dharmalingam Poosari 
through his first wife Chellammal. Defendants 2 
to 4 are the sons and defendants 5'to 7 are the 
daughters of Dharmalingam Poosari through his 
second wife Kannammal. The plaintiffs case is 
that Dharmalingam Poosari and his brothers out 
of their joint family income purchased properties 
as joint family properties. Under a partition en- 
tered into between them on 14.8.1944 Dharmal- 
ingam got the plaint schedule properties described 
in the partition deed as ‘A’ schedule as his share. 
Then Dharmalingam was the joint family Man- 
ager of the joint family consisting of himself and 
the plaintiff and defendants 2 to 4. 

3. The further case of the plaintiff is that taking 
advantage of Dharmalingam’s old age and loss of 
vision the defendants 2 to 4 were collecting the 
entire income from the suit properties and they 
were appropriating the same for their own bene- 
fits. Dharmalingam died intestate on 9.7.1977. 
After the death of Dharmalingam the plaintiff 
made demands for partition of the suit properties 
but the defendants were evading. On these grounds 
the plaintiff has filed the suit for partition of his 9/ 
48th shares and for mesne profits. 

4. The first defendant had no objection for parti- 
tion. In the written statement filed by the third 
defendant and adopted by the other defendants it 
is contended that the suit properties are self- 
acquired properties of Dharmalingam and not 
joint family properties as alleged by the plaintiff. 
The properties covered under the partition deed 
dated 14.8.1944 were not joint family properties 
belonging to Dharmalingam and his brothers. The 
suit properties are the self-acquired properties of 
Dharmalingam. It is then contended that Dhar- 
malingam had executed a registered Will dated 
9.8.1971, under the said Will out of his properties 
described in thesuit he had bequeathed 36 cents of 
land toeach ofthe plaintiffand first defendant and 
they are in possession of the same, and they are not 
in possession of other properties. It is further 
contended that in view of the fact that if the 
ancestral house items 5, 6, 7, 8 and 9 were to be 
partition the plaintiff and first defendant would 
get only a small fraction of share and it would be 
quite useless for them, a family arrangement was 
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agreed to between Dharmalingam Poosari and his 
sons in the presence of Duraisamy Poosari, Ap- 
pavoo Poosari and one Jawanthinathan Special 
Officer of Seshasayee Paper and Boards, Pallipa- 
layam who was related to the parties, and in that 
family arrangement it was agreed that in lieu of 
their share in the ancestral house the plaintiff and 
first defendant would each get 36 cents in the 
thope which was the self acquisition of Dharmal- 
ingam Poosari. That arrangement took place on 
the eve of the Will, and as per the said family 
arrangement provisions were made in the Will. 
Thus Dharmalingam Poosari was free to deal with 
theancestral properties ie. items 5 to 9as his own. 
For these reasons that the plaintiff is not entitled 
to any share in the suit properties. 

5. The trial court on consideration of the evidence 
adduced in the case held that the house items 5 to 
9 is ancestral property and excepting that the 
other items of suit properties are self-acquired 
properties of Dharmalingam. It further held that 
there was no blending ofself-acquired properties 
of Dharmalingam with ancestral properties. It 
further held that Ex.B-1 willis true and valid and 
it has been executed in pursuance of a family 
arrangement made between the members of the 
family. Then it held that the plaintiff and the first 
defendant knew about Ex.B-1 Will executed by 
Dharmalingam and in view of the fact that they 
were allotted each 36 cents in the thope which is 
self- acquired property of Dharmalingam they 
cannot claim any share in the other items of prop- 
erties including the ancestral house. On these 
findings, in the result, the trial court dismissed the 
suit. Hence the plaintiff has filed this appeal. 

.6. Mr.T.R.Mani, learned counsel appearing for 
the appellant-plaintiff contends that all the suit 
properties are joint family properties and the 
finding of the trial court that excepting items 5 to 
9 the other items are seif-acquired properties of 
Dharamalingam Poosari is erroneous. He further 
contends that during the partition under Ex.A-2 
dated 14.8.1944 between Dharmalingam and oth- 
ers all the properties-ancestral and self-acquired, 
had been put into the hotch pot of the joint family 
properties and thus even if there was any sclf 
acquired properties of Dharmalingam that had 
acquired the character of joint family property, 
and thus at the time of the Will there was no self- 
acquired property of Dharmalingam. He then 
contended that there was no family arrangement 
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as alleged and the finding of the trial court that 
there was such an arrangement is erroneous. He 
then contended that Dharmalingam had no right 
to execute a Will in respect of the joint family 
properties even ifhe had some self-acquired prop- 
erties and therefore the Willis not valid. For these 
reasons according to the learned counsel the suit 
should have been decreed. These are all the points 
which are to be considered in the appeal. 

7. Now, it is common case that Dharmalingam 
Poosari, Appavoo Poosari, Sankaran Poosari and 
Duraisamy Poosari had been living as one family 
ina common house having a common mense until 
they entered into a partition deed Ex.A-2 dated 
17.8.1944. Ex A-1 is a partiton deed dated 24.1.1915 
which had been entered into between Dharmal- 
ingam Poosari and his paternal uncle Sevanthil- 
ingam Poosari. In that document it has been clearly 
mentioned that as régards lease lands obtained by 
Dharmalingam Poosari’s father he (Dharmalingam 
Poosari) alone will be entitled to it. This would 
show that there was ancestral nucleus to Dharmal- 
ingam Poosari in the form of lease lands. It is not 
in dispute that subsequent to Ex.A-1 only the 
properties standing in the nameof Dharmalingam 
had been acquired. The trial court on the reason- 
ing that no lease deed has been produced by the 
plaintiff did not accept his plea that Dharmal- 
ingam had ancestrail nucleus from out of the 
income of the lease lands. 

8. Whatever may be the position, even if the prop- 
erties in question were the self-acquired proper- 
ties of Dharmalingam, from the evidence I am 
clearly of the view that those properties had been 
thrown into the hotch pot of the joint family 
properties and they have thus acquired the charac- 
ter of joint family properties. Ex.A-2 is a partition 
deed dated 17.8.1944 entered into between Dhar- 
malingam and his brothers Appavoo Poosari, 
Sankaran Poosari and Duraisamy Poosari. A read- 
ing of this document would show that the four 
brothers had pooled together their ancestral prop- 
erties and also their self acquired properties for 
partition. This is clear from the recital 


TÈSTS hidan urs Awe Glenys 
BSR eorerruyid Ipe isr wui egigiomis eur 
6UULL Clensgiésenomuyib Bact wib UTED 
QewWgy Clareser(... 


They have divided all the properties both ances- 
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tral and self-acquired into four schedules and 
allotted the ‘A’ schedule to Dharmalingam, ‘B’ 
schedule to Appavoo ‘C’ schedule to Sankaran 
and ‘D’ schedule to Duraisamy. Along with the 
properties they have also divided the liabilities. 
They have also pointed out that the properties 
allotted to Appavoo is of more value than the 
property allotted to others and that is because he 
had been working for the welfare of the family with 
more responsibilities, and they have further pointed 
out that considering Dharmalingam's ‘Jeshta 
Bagam’ (being the eldest son he has the responsi- 
bility of performing the religious ceremonies 
concerning the deceased ancestors), he has been 
given properties worth more than ‘C’ and ‘D’ 
schedule properties allotted to the other two 
brothers. They have further stated that if there is 
any property purchased for the joint family in the 
name of any of the brothers, from the date of this 
partition deed the four brothers would be entitled 
to have the properties only according to the shares 
allotted to them. 

From these it is manifest that the four brothers 
threw into the hotch- pot all the properties. Joint 
family properties as well as self-acquired proper- 
ties, for partitioning them all as belonging to them 
in common. The intention of the parties to this 
effect is very clear. Now the present suit schedule 
properties are only those properties allotted to 


~Dharmalingam in‘A’ schedule under the partition 


deed Ex.A-2. Here it would be useful to refer to 
the law laid down in Goli Eswariah v. Commus- 
sioner of Gift Tax, Andhra Pradesh, A.I.R. 1970 S.C. 
1722: 76 LT.R. 675. 
“The separate property of a Hindu co-par- 
cener ceases to be so and acquires the charac- 
teristic of a joint family or ancestral property 
not by any physical mixing with his joint family 
or ancestral property but by his own volition 
and intention by his waiving and surrendering 
his separate rights in it as separate property. 
The act is a unilateral act”. 
The trial court failed to consider the effect of 
Ex.A-2 partition deed as regards the self-acquired 
property of Dharmalingam Poosari. Instead stat- 
ing that there is no evidence to show that the self- 
acquired properties were thrown into the com- 
mon hotch pot, and it has not been in any way 
stated that Dharmalingam purchased the prop- 
erty in his capacity as joint family manager, the 
trial court held that there was no blending. 
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Therefore there is no denying the fact that even if 
the properties purchased by Dharmalingam were 
self-acquired properties they had been thrown 
into the common stock, and from then on they are 
thejoint family properties of the family consisting 
of Dharmalingam and his sons. 
9. The next point for consideration is whether 
Ex.B-1 Will executed by Dharmalingam is valid, 
and if so what is the effect of it. As regards, the 
genuineness of the Will the trial court has consid- 
ered all the relevant evidence and it has come to 
the conclusion that itis genuine. During the argu- 
ments before mealso this finding was notseriously 
disputed. It is a registered Will, and Dharmal- 
ingam died six years after that (the Will is dated 
9.8.1971 and Dharmalingam died on 9.7.1977). 
D.W.3 has been examined as an attestor of the 
Will and D.W.4 as the identifying witness before 
the Sub Registrar. They have given clear and cogent 
evidence and there is no reason to disbelieve them. 
Therefore there is no gainsaying that the finding 
ofthe trial court that the Willis genuine is correct. 
10. Now, as held above, the suit schedule proper- 
ties are joint family properties. As such Dharmal- 
ingam had no right to execute a Will in respect of 
them. Now the settled law is that a Hindu father, 
as the manager of the joint family has a right to 
effect partition not only with regard to his own 
share in the joint family properties but with regard 
to the shares of the other members of the family 
also. The Supreme Court in paragraph 12 of the 
judgment in Kalyani (Dead) by Lrs v. Narayanan 
and others, (1980)2 S.C_J. 332, has said thus: 
“A Hindu father joint with his sons and gov- 
erned by Mitakshara law in contradistinction 
to other manager of a Hindu undivided family 
or an ordinary coparcener enjoys the larger 
power to impose a partition on his sons with 
himself as well as amongst his sons inter se 
without their consent”... 
Areading of Ex.B-1 Will would show that in effect 
itis a partition of the properties may be the father 
among his sons. This is strengthened by the fact 
that itis undeniable that atleast items 5 to 9 house 
property is ancestral joint family property and the 
father should know that they cannot be Willed 
away by him and inspite of it he has executed Ex.B- 
1. It is further stated in the Will that because he 
wanted that there should not be any dispute ater 
his death among the members of his family he 
wanted to execute that document. 
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It is true that it is mentioned in Ex.B-1 that the 
properties are his self-acquired properties, but as 
aforesaid, in fact they are not so and they are all 
joint family properties. It appears the father wanted 
these properties to be partitioned among his sons 
in a particular manner for the reasons stated therein. 
Then a question arises whether a father even 
though he has a special right to partition the joint 
family properties, can do so by means of a Will 
executed by him. The law appears to be that he can 
doso but with the consent ofother members of the 
family. This is manifest from the statement of law 
in the abovesaid decision of the Supreme Court 
Kalyani (Dead) by Lrs. v. Narayanan and others, 
(1980)2 S.C.J, 332 that, 
“Even though the father has a right to makca 
partition of the joint family property in his 
hand, he has no right to make a partition by 
Will of joint family property amongst various 
members of the family except, of course, if it 
could be made with their consent”. 
Therefore we have to see if there was consent by 
the plaintiff and the first defendant for execution 
of Ex.B-1 Will. 
In this connection, we have to remember that it is 
the case of the defendants that becuase if the 
family house is to be partitioned the plaintiff and 
the first defendant will get a small portion which 
would be of no use and therefore there was a 
family arrangement which was agreed to by them, 
and that arrangement was on the eve of the Will 
Ex.B-1, and as per the terms of that family ar- 
rangement the Will was executed. It is not in 
dispute that the plaintiff and the first defendant 
would get only a fraction of the share of the family 
house which will be of no use to them. 
D.W.1 Jewanthinathan who is the son of Appavoo 
Poosari, who is employed as Special Officer in 
Seshasayee & Co. has testified that there was a 
family arrangement and he took part in it. This 
witness being the son of Appavoo Poosari is quite 
natural witness and he appears to bea respectable 
man. The trial court also, which has noticed the 
demeamour of D.W.1 has stated that D.W.1 is a 
respectable person. Nothing has been elicited in 
the cross examination as to why the evidence of 
this witness should not be believed. Hence as 
Tightly held by the trial court there was a family 
arrangement and it was in pursuance of it Ex.B-1 
will has been executed. Ofcourse D.W.1 has stated 
in his evidence that when Dharmalingam gave 36 
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cents of thope to each of the plaintiff and first 
defendant they wanted more but Dharmalingam 
did not give. This does not necessarily mean that 
the plaintiff and first defendant did not agree to 
any family arrangement and they opposed to Ex.B- 
1 Will. 

Itis seen from the evidence that one Paramasivam 
Pillai had filed a suit as evidenced by Ex.B-12 
judgment copy in respect ofa portion of 8th item 
of the present suit schedule properties against the 
plaintiffs father, and after his death the plaintiff 
and the defendants were impleaded as legal repre- 
sentatives, and in that suit while the defendants 2 
to 4 herein contested it the plaintiff and first 
defendant remained ex parte. Now the arguments 
of defendants 2 to 4 that only because the plaintiff 
and the first defendant had no share in that prop- 
erty under Ex.B-1 Will they did not contest that 
Suit appears to have force. This would show that 
the plaintiff and the first defendant were aware of 
the Will Ex.B-1. Ex.B-2 dated 23.7.1977 and Ex.B- 
3 dated 21.7.1977 have been filed as application 
made by the plaintiff and the first defendants 
before the Sub Registrar for copy of Ex.B-1 Will. 
There is absoutely no reason to disbelieve or even 
Suspect the genuineness of this document. This 
also would show that the plaintiff and the first 
defendant were aware of the Will. 

What is more, under the Will the first defendant 
has been appointed as the Managing Trustee of 
Thiruvaranga Chelli Amman Temple in the place 
of Dharmalingam after his death, and the plaintiff 
(P.W.1) admits in his evidence that from the time 
of the death of his father on 9.7.1977 the 1st defen- 
dant is acting as the Managing Trustee. This is a 
strong piece of evidence showing that the plaintiff 
and the ist defendant knew about the Will and 
they had acquiesced in it. 

A reading of the Will shows that according to the 
testator the 1st defendant had been educated and 
married and he is well off doing contract work and 
he (testator) has also helped him with money and 
that the plaintiff is a B.A., B.T., graduate and he is 
employed as a Headmaster in the Government 
High School, Ambikapuram and he is living hap- 
pily with his family, and that his (Dharmalingam’s) 
brother Sankaran Poosari who had no issues has 
executed a Will in respect of his properties in 
favour of the 1st defendant and the plaintiff and 
therefore they would be getting those properties 
also, and that whileso when the 2nd defendant has 
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passed only PUC and is employed defendants 3 
and 4arestill to be educated and then married, and 
considering all these with the intention thatall the 
members of the family must be happy, he wanted 
to execute the Will. 

11. Considering the entire circumstances of the 
case it appears manifest that it was only in pur- 
suance of the family arrangement, as contended by 
the contesting defendants, Dharmalingam exe- 
cuted Ex.B-1 Will with the knowledge and with 
the consent of all the members of the family, and 
that isin fact a family arrangement. This being the 
position the plaintiff and the 1st defendant are 
bound by that and they cannot revolt against it. 
12. Thus, considering I find that the trial court has 
rightly dismissed the suit. In this view of the matter 
the appeal is dismissed with costs. 


B.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
[Special Original Jurisdiction] 


Present: Venkataswanu and Kanakaray, JJ. 


W.P.No.22696 of 1993 8th March, 1994. 
T.S.Sankaranarayanan Petitioner 
v. 


The High Court of Judicature at Madras, repre- 
sented by the Registrar, High Court, Madras 
Respondent. 


Constitution of India (1950), Article 235 - Tamul 
Nadu Civil Services (Classification, Control and 
Appeal) Rules - ‘High Court'- Meaning of - Discipli- 
nary action against District Judge - Two Honourable 
Judges of High Court appointed as Enquiring Judges 
by the Honourable Chief Justice - If proper - Pro- 
ceedings, if vitiated. 

A careful analysis of the decision of the Supreme 
Courtin Tripathy’s case, (1978)2 S.C.C. 102: A.I.R. 
1977 N.O.C. 279 (All.), enables the Court to lay 
down three propositions as follows: (i) If there are 
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rules framed by the High Court under one or other 
of the Arts.214, 215, 216, 233 and 235 of the 
Constitution of India, then the disciplinary action 
against the Subordinate Judicial Officers can be 
proceeded in the manner provided by the Rules; 
(ii) If no such rules are framed by a High Court, 
even, then, it is open to the Full Court by resolu- 
tion to appoint a smaller body of Judges as consti- 
tuting a Committee to initiate and take discipli- 
nary proceedings against a Subordinate Judicial 
Officer; (iii) In the absence of Rules or resolution 
by a Full Court, the Chief Justice by himself can- 
not appoint a smaller body constituting the disci- 
plinary Committee or the enquiring Committee. 
If one makes a reference to the judgment of the 
Supreme Court in Tripathy’s case, ALR. 1977 
N.O.C. 279 (AIL), one can easily deduce that a 
smaller body of Judges can be appointed only by 
the Full Court and not by the Chief Justice alone. 
The contention of the learned special Govern- 
ment Pleader is that for the purpose of initiation 
of the disciplinary proceedings, it is unnecessary 
for the Full Court to consider and appoint a 
smaller Committee. The court cannot agree with 
this contention because it would not be advisable 
to accept such a proposition and further the Su- 
preme Court in Tripathy’s case, A.ILR. 1977N.0.C. 
279 (All.), did not make any such distinction. It 
would not be advisable because the Full Court 
must be informed of the allegations and deliberate 
over thesame and decide whether thereis a case to 
be proceeeded with by conducting an enquiry or 
whether to drop the same at that stage itself. The 
court feels that it will be proper for the Full Court 
itself to make such an important decision rather 
than delegate thé same to a smaller body of Judges. 
Such a procedure will be more broad-based and 
also rule out any question of arbitrariness. It is 
therefore that even at the time of initiation, the 
Full Court must be involved in the exercise of 
appointing a smaller committee. The result is that 
in the present case the entire disciplinary proceed- 
ings are vitiated. [Paras. 8, 11, 12 & 16] 
Cases referred to: 

Batuk Deo Pati Tripathi v. State of Uttar Pradesh, 
A.IR. 1977 N.O.C. 279 All. (F.B.). 

[Paras. 6, 8, 10, 12] 

State of Uttar Pradesh v. Batuk Deo Pati Tripathi, 
(1978)2 S.C.C. 102. [Paras. 6, 10, 11] 
B.Ramanjaneyalt v. Government of Uttar Pradesh, 
(1982)2 S.L.R. 478. [Para. 6] 
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Anandilal v. State of Rajasthan, 1975 Lab. I.C. 
1339. {Para. 6] 

Jagdish Kumar Sinha v. The State of Rajasthan, 
(1980)2 S.L.R. 351. [Para. 7] 

Registrar, High Court of Madras v. R.Rajiah, A.I.R. 
1988 S.C. 1388. [Paras. 9, 10, 11] 

Krishna Kumar v. Union of India, A.LR. 1990 S.C. 
1782. [Para. 11] 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances with the 
High Court will be pleased to issue a writ of 
certiorari calling for the records connected with 
the impugned order R.O.C.No.77/90/Con.B2, dated 
Nil on the file of the Respondent, quash the im- 


pugned order. 
G.Masilamani, Senior Counsel for 
N.Meenakshisundaram, S.Byravan, 


M.Sathyanarayanan and M. Saividya, for Petitioner. 
P.Sadasivam, Special Government Pleader, for 
Respondent. 

The Court made the following 

ORDER:- The petitioner joined the Tamil nadu 
State Judicial Service as a District Munsif. In due 
time he was promoted as a Subordinate Judge 
Grade I and then as a District Judge, Grade I. He 
has put in a total number of 24 years of service. 
While he was serving as a District and Sessions 
Judge, of Ramanathapuram at Madurai, he was 
served with a Confidential Official Memorandum 
dated 18.2.1991 asking him to show cause why 
disciplinary action should not be taken against 
him on the basis of certain allegations which were 
catalogued, as 18 in number. This memorandum 
was issued by the two Hon’ble Judges of the High 
Court (hereinafter called “the Hon’ble Enquiring 
Judges”). He submitted his explanaton on 253.1991. 
By a communication dated 18.2.1991 the Hon’ble 
Enquiring Judges held that the explanation was 
not satisfactory and proceeded to frame 18 charges 
against the petitioner. We do not propose to set 
out the 18 charges because we are upholding a 
jurisdiction issue raised by the petitioner and 
therefore, we are of the opinion that it would 
not be proper to express any opinion on the merits 
of the case. The petitioner submitted his explana- 
tion to the charges on 9.10.1991. The Hon’ble 
Enquiring Judges informed the petitioner that a 
departmental enquiry would be commenced on 
21.12.1991 at 1.30 p.m. For the very same reason 
mentioned above, we do not also propose to deal 
with the arguments relating to the lack of proper 
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opportunity for the petitioner to defend himselfin 
the departmental enquiry. To proceed with the 
narration the Hon’ble Enquiring Judges submit- 
ted their findings on 16.4.1992 on each of the 
charges. Thereafter the petitioner received a com- 
munication OROC.No.27/90/Con B.2, dated Nil 
from the respondent stating that the Administra- 
tive Committee No.1 of the High Court had con- 
sidered the findings given by the Hon’ble Enquir- 
ing Judges and the further representation submit- 
ted by the petitioner and the matter was placed 
before the Full Court which decided to pass the 
impugned order, awarding the minor penalty of 
withholding two increments without cumulative 
effect. The Full Court also decided to enter the 
punishment in the confidential records of the 
officer. The writ petition is for the issue ofa writ of 
certiorari to call for the said communication from 
the respondent and quash the said proceedings. 
2. Acounter-affidavit has been filed by the respon- 
dent wherein the material facts relating to the 
narration of events are not disputed. The respon- 
dent has stated that sufficient opportunity was 
given to the petitioner to defend his case in the 
departmental enquiry. The other grounds raised 
by the petitioner on merits have been dealt within 
detail by the respondent in the counter-affidavit. 
Aswe have already mentioned, we did not propose 
to go into the merits of the case. According to the 
respondent, the constitution of the Hon’ble En- 
quiring Judges by the Hon'ble Chief Justice of the 
High Court alone was perfectly in order. It is also 
pointed out in the counter-affidavit that the vari- 
ous points raised in the affidavit of the petitioner 
have been dealt with, by the Hon'ble Enquiring 
Judges and the counter-affidavit speaks to refer to 
the report of the Hon’ble Enquiring Judges as part 
of the counter-affidavit. The minutes of the 
Administrative Committee No.1. dated 5.10.1993, 
was despatched to the petitioner only on 20.1.1994. 
One other point that is mentioned in the counter- 
affidavit relates to the imposition of the punish- 
ment under Rule 17 (a) of the Tamil Nadu Civil 
Services (Classificaton Control and Appeal) Rules. 
Itis stated that no punishment was imposed under 
Rule 17(b) and therefore the validity of the 
appointment of the Hon'ble Enquiring Judges 
does not at all arise for consideration. 

3. The reason why we have refrained from going 
into the merits of the case or the arguments relat- 
ing to the lack ofopportunity and the violation of 
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principles of natural justice is, because one of the 
grounds raised in the writ petition relates to the 
very appointment of the Hon’ble Enquiring Judges 
to take up the disciplinary proceedings. The con- 
tention is that the Hon’ble Enquiring Judges were 
appointed only by the Hon’ble the Chief Justice 
and not by the Full Control . Jt isnot disputed that 
the entire proceedings were conducted by the 
Hon’ble Enquiring Judges and it is only after the 
submission of the findings on the 18 charges that 
the Administrative Committee No.1 considered 
the matter and placed the papers before the Full 
Court for a final decision on the award of the 
punishment. Therefore, if the contention of the 
petitioner that the appointment of the Hon'ble 
Enquiring Judges by the Hon’ble the Chief Justice 
alone, is held to be illegal and contrary to the 
mandate of the Constitution of India, then it 
follows that the proceedings are vitiated and it 
would not be in order on our part to look into the 
findings of the Hon’ble Enquiring Judges for any 
purpose. It is precisely for this reason that we have 
decided to consider, first the validity of the said 
ground which go to the root of the matter. Based 
on the finding on that question, it would be pos- 
sible us to decide on the further course of action 
with particular reference to the other points and 
grounds raised in the writ petition. 

4. The point regarding the validity of the constitu- 
tion of the Hon’ble Enquiring Judges is projected 
in the following manner. Art.235 of the Constitu- 
tion of India vests the control over the District 
Court and the Courts Subordinate thereto, in- 
cluding the disciplinary jurisdiction in the High 
Court. In other words, the power to initiate disci- 
plinary proceedings against the Judicial Officer 
vests only in the High Court. Art.226 of the Con- 
stitution of India says-that every High Court shall 
consist ofa Chief Justice and such other Judges as 
the President may from time to time deem it nec- 
essary to appoint. Therefore the word “High Court” 
in Art.235 of the Constitution of India has to be 
understood as the full complement of the Judge 
comprising the High Court. In other words, if at 
all,an Enquiring Committee is to be appointed, it 
must be so appointed only by the Full Court and 
not by the Hon’ble Chief Justice alone. 

5. On this issue, itis necessary that one should be 
clear the facts of the present case. The origin the 
disputed disciplinary action against the petitioner 
arose in the following manner: 
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The Special Officer, Vigilance Cell, High Court, 
Madras submitted a report based on a series of 
anonymous and pseudonumous complaint received 
by the Vigilance Office. On 27.7.1990 the Hon’ble 
the Chief Justice passed orders directing initia- 
tion of departmental action against the petitioner 
“on all aspects. A note was circulated to he Hon’ble 
the Chief Justice on the question ofappointing an 
Enquiring Committee. By an order dated 6.8.1990, 
the then Hon’ble Chief Justice constituted the 
Hon’ble Mr.Justice Srinivasan, and the Hon’ble 
Mr.Justice Abdul Hadi as the Committee to con- 
duct the departmental enqury. It is thereafter that 
the departmental proceedings commenced with 
the Official Memorandum dated 18.2.1991 issued 
by the Hon’ble Enquiring Judges to which we have 
already made a reference. Therefore, we proceed 
on the premises and it is admitted by the learned 
Special Government Pleader that the Full Court 
did not appoint the Hon’ble Enquiring Judges. It 
is also admitted by the Special Government Pleader 
that the Full Court had not delegated that author- 
ity to anybody. The question in the cirucmstances 
therefore, is whether this procedure has vitiated 
the entire departmental proceedings against the 
petitioner. 
6. In elaborating the said contention 
Mr.G.Masilamani learned Senior Counsel for the 
petitioer takes us through Arts.214, 215, 216, 233 
and 235 of the Constitution of India. The expres- 
sion “High Court” in Art.235 of the Constitution 
of India has been the subject matter of interpreta- 
tion by various courts. Reference is first made to 
Batuk Deo Pati Tripathi v. State of Uttar Pradesh, 
ALR. 1977 N.O.C. 279 All. (F.B.). We will refer to 
the facts of the case only because this judgment of 
the Full Bench of the Allahabad High Court has 
been reversed by the Supreme Court in State of 
Uttar Pradesh v. Batuk Deo Pati Tripathi, (1978)2 
S.C.C. 102. The petitioner in that case was serving 
as a District Judge in the State of Uttar Pradesh. In 
pursuance of Rule 5(c) of the Rules framed by the 
High Court, the Administrative Committee of the 
High Court recommended the case of the peti- 
tioner for compulsory retirement. The recom- 
mendation of the Adminstrative Committee was 
circulated for information to all the other learned 
Judges of the High Court. But the circulation was 
made after the recommendation has been com- 
municated to the State Government. On the said 
recommendation the petitioner was retired from 
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service. The Allahabad High Court held that the 

order of compulsory retirement was vitiated be- 

cause it was passed on the opinion of the Admin- 

istrative Committee and cannot be equated to the 

opinion of the High Court within the meaning of 
Art.235 of the Constitution of India, because the 

High Court included the entire body of Judges. 

The Allahabad High Court went to the extent of 
saying that by framing rules the High Court can- 
not delegate its power of control to a Committee 
of Judges of the court. According to them it was an 
abdication of power vested in them. This view of 
the Allahabad High Court was reversed by the 
Supreme Court on the ground that the full com- 
plement of Judges, constituting a High Court can 
constitute a committee comprising of a smaller 
body of Judges toscrutinise and make representa- 
tions in respect of the service condition of a Dis- 
trict Judge. We will revert back to this judgment 
after noticing the other judgment on this aspect of 
the case because in our opinion, this judgment 
provides the key to solve the problem posed be- 
fore us. In B.Ramanjaneyalu v. Government of 
Uttar Pradesh, (1982)2 S.L.R. 478, a Full Bench of 
the Andhra Pradesh High Court dealt with a case 
of a District Munsif. Against the District Munsif 
an enquiry was conducted by the Subordinate 
Judge and the matter was placed beforea Commit- 
tee of High Court Judges and not before the whole 
body of Judges. It is on the basis of the recommen- 
dation of the Committee that a show-cause notice 
was issued to the District Munsif and he was 
ultimtely removed from service. The question was 
whether the consideration by a committee of Judges 
was proper or not. Before the Andhra Pradesh 
High Court, the further question was whether the 
constitution of a smaller body of Judges could be 
done only by framing rules as in Tripathi’s case, 

ALR. 1977 N.O.C. 279 All. (F.B.) decided in Stare 
of Uttar Pradesh v. Batuk Deo Patt Tripathi, (1978)2 
S.C.C. 102. The relevant passage of the judgment 
is as follows: 

“By laying emphasis on the use of the expression 
“rules” in these passages, it was argued that the 
decision of the Supreme Court in the above case 
should be regarded only as holding that the High 
Court can entrust the administrative functions to 
asmaller body of Judges only by Rules framed by 
the High Court. We are unable to agree with this 
contention. Under Art.235, the Administrative 
Control is vested in the High Court. As pointed 
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out by the Supreme Court, in the above case, it is 
necessary having regard to the very nature of the 
power vested in the High Court that the High 
Court should be empowered to authorise a smaller 
body. Otherwise, as pointed out by the Supreme 
Court if the whole High Court is to consider every 
one of the matters, the exercise of the control 
instead of becoming effective will tend to cause 
delay and confusion in the administration of jus- 
tice in the State and will frustrate the very object 
of the salient provision contained in Art.235. It is 
open to the High Court to devise the manner and 
method by which the power is entrusted to a 
smaller body. There is nothing in the language of 
Art.235 which indicate that it is obligatory on the 
part of the High Court to do so only by framing 
rules. There is no reason why it cannot confer this 
power by means of a resolution.” 

Itis significant to note that in that case thesmaller 
body of Judges constituting the Committee was 
appointed only by the Chief Justice. The question 
whether the Chief Justice alone can appoint a 
committee or the Full Court should have 
appointed a Committee was apparently not raised 
and hence not discussed by the Andhra Pradesh 
High Court. But on facts were find that by resolu- 
tion dated 20.4.1972, at a meeting of the Hon’ble 
Judges, the constitution of different committees 
was left to the discretion of the Chief Justice. In 
other words, the Full Court had-authorised the 
Chief Justice to appoint a Committee and thereaf- 
ter “Disciplinary Committee’ was constituted by 
the Hon’ble the Chief Justice. It is only by refer- 
ring to the resolution of the Full Court of Judges 
dated 10.4.1972, that the Andhra Pradesh High 
Court had upheld the recommendation by the 
Disciplinary Committee and further held that such 
a recommendation was the recommendation of 
the High Court. In Anandilal v. State of Rajasthan, 
1975 Lab.I.C. 1339, when a complaint was re- 
ceived against a Munsif-Magistrate, the Chief Justice 
of the Rajasthan High Court appointed our learned 
Judge of the High Court as the Enquiring Judge. 
The Enquiring Judge framed charges and ulti- 
mately a show-cause notice was issued to the District 
Munsif as to why the punishment of removal should 
not be imposed. It is this notice that was chal- 
lenged before the Rajasthan High Court and the 
learned counsel for the petitioner has relied on 
various passages in this judgment which ultimately 
held that the appointment of the Enquiring Judge 
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was notin order. We will only refer to the relevant 
aspects ofthe case. In the Rajasthan High Court 
also there was a resolution by the Full Court on 
30.10.1971. It was decided to a delegate certain 
powers either to the Chief Justice or toan Admin- 
istrative Judge or to the nominee of the Chief 
Justice. But itis seen from the facts of the case that 
before such a resolution was adopted by the Full 
Court the Enquiring Judge had been appointed 
because in that case, disciplinary proceedings had 
commenced in the year 1963. Therefore, the 
Rajasthan High Court was faced with an identical 
question as to whether the appointment of an 
Enquiring Judge by the Chief Justice alone was 
proper or not. The following passage makes the 
position absolutely clear: 

“It is not disputed that Mr.Justice Bhargava was 
nominated by the Chief Justice under the powers 
delegated to him by the Governor under Rule 
15(1) of the Rules of 1958 by issuing a notification 
on 16.9.1960 and as such Mr.Justice Bhargava 
while acting as a disciplinary authority, cannot be 
said to be a delegate of the High Court (Full 
Court), under Art.235 of the Constitution. In our 
opinion the Chief Justice alone was not compe- 
tent under Art.235 to act as a disciplinary author- 
ity for taking action against the member of the 
Rajasthan Judicial Service and therefore, he alone 
was not competent to appoint Mr.Justice Bhar- 
gava as a disciplinary authority by issuing standing 
order on January, 23, 1963, vide document No.2 
on the record. The initial appointment of Mr.Justice 
Bhargava was not in accordance with Art.235 and 
therefore, the proceedings taken by Mr.Justice 
Bhargava stand vitiated”. 

The Rajasthan High Court went into the further 
question of ratification by the Full Court and held 
that an act which is void at its very inception can- 
not be ratified subsequently. 

7. The next judgment relied on by the petitioner is 
Jagdish Kumar Sinha,v. The State of Rajasthan, 
(1980)2S.L.R. 351. In this case also, the Rajasthan 
High Court has referred to the Full Court resolu- 
tion dated 30.10.1971 regarding disciplinary pro- 
ceedings of Subordinate Judicial Officers. A refer- 
ence to the said resolution shows that Clause 3 
provided as follows: 

“3.(1) The Administrative Judge or a Judge nomi- 
nated by the Chief Justice shall have the power to 
take disciplinary action and to impose on a Judi- 
cial Officer any of the penalties enumerated in 


1] Sankaranarayanan v. The High Court of Judicature at Madras 


Rule 14 of the Rajasthan Civil Services (Classifi- 
cation, Control and Appeal) Rules, 1958, except 
those of removal and dismissal from service”. 
After explaining the scopeof the resolutionof the 
Full Court, the Rajasthan High Court proceeded 
to say that once the Chief Justice initiates a disci- 
plinary action against a Judicial Officer and 
nominates an Administrative Judge to conduct 
the disciplinary enquiry, thereafter he becomes 
functus officio in so far as the disciplinary action is 
concerned. In that case after appointing a Judge to 
conduct the enquiry against a Judicial Officer, the 
learned Chief Justice himself passed an order 
exonerating the officer. According to the court, 
the order of the learned Chief Justice was not legal 
because he had become functus officio. In that view 
of the matter, the court further held that the 
disciplinary proceedings against the concerned 
officer could be resumed and continued by the 
Judges, nominated for conducting the disciplinary 
enquiry. The only observation of the Rajasthan 
High Court which is of relevance to this case is as 
follows: 

“According to Art.235, control over judicial offi- 
cers is vested in the High Court and ‘High Court’ 
under Art.235 means the Chief Justice and all 
other Judges of the High Court. It therefore, fol- 
lows that the control is vested in the full Court. 
The Full Court passed Resolution dated October, 
30, 1971 regarding disciplinary proceedings against 
Judicial Officers.” 

. A careful analysis of the above case commenc- 
ing from the judgmnet of the Supreme Court, in 
Tripathi’s case, A.LR. 1977 N.O.C. 279 (All.), enables 
us to lay down three propostion as follows: 

(i) If there are rules framed by the High Court 
under one or other of the Articles of the Constitu- 
tion of India, referred to above, then the discipli- 
nary action against the Subordinate Judicial Offi- 
cers can be proceeded in the manner provided by 
the Rules. 

(ii) If no such rules are framed by a High Court, 
even then, itis open to the Full Court, by resolu- 
tion, to appointa smaller body of Judges as consti- 
tuting a committee to initiate and take discipli- 
nary proceedings against a Subordinate Judicial 
Officer. 

(iii) In the absence of Rules or resolution by a Full 
Court the Chief Justice by himself, cannotappoint 
a smaller body constituting the disciplinary com- 
mittee or the Enquiring Committee. 
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9. Had things remained as above there cculd not 
have been any difficulty to give our conclusions on 
the points raised in the case. But there is yet 
another judgment of te Supreme Court of India 
render by two Hon’ble Judges in Regisirar, High 
Court of Madras v. R.Rajiah, A.I.R. 1988 S.C. 1388. 
Certain observations in this judgment arestrongly 
relied upon by the respondent to contend that a 
committee appointed by the Chief Justie can also 
initiate and take disciplinary action. This judg- 
ment related to a District Munsif and a5ub Mag- 
istrate in the State of Tamil Nadu. Both the offi- 
cers were compulsorily retired from seruce by the 
High Court of Madras in public interest. The 
principal contention urged by the petitioner in 
that case was that the High Court had ncpower to 
compulsorily retire members of the Tamil Nadu 
State Judicial Service and that such an omer could 
be passed only by the Governor of theState. In 
other words, the High Court could ony make a 
recommendation and the order has to begassed by 
the State Governor. On this question there was 
difference of opinion between two learned Judges 
who constituted the Division Bench. They how- 
ever agreed that there were no materialsto com- 
pulsorily retirement the officers. The Division 
Bench also held that the Constitution ofa review 
committee which recommended compulsorily 
retirement, was not also validly constituted. The 
Apex Court held that the order of compulsory 
retirement could have been passed only bythe ap- 
pointing authority namely, the Governo; of the 
State. The Apex Court also upheld the judgment 
ofthe Division Bench that there were no materials 
to compulsorily retire the officers. The most rele- 
vant aspect of the case, in the context of the 
present writ petition, related to the constitution 
of the review committee in the case of one of the 
officers namely, K.Rajeswaran. It is noticed that 
the review committee was appointed by the Chief 
Justice and not by the Full Court. On this aspect of 
the case the Apex Court reversed the findings of 
the Division Bench and in doing so observed as 
follows: 

“In regard to the case of the other respondent, 
namely, K.Rajeswaran, the High Court took the 
view that the constitution of the Review Commit- 
tee by the Chief Justice and not by the Full Court 
was illegal. Weare unable to accept the view of the 
High Court. We fail to understand why the Chief 
Justice cannot appointa Review Committee oran 
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Admin‘strative Committee. Butinone respect the 
High Courtis, in our opinion, correct namely, that 
the dedsion of the Review Committee should 
have been placed before a mecting of the Judges. 
In the case of the respondent, K.Rajeswaran, the 
decision and recommendation of the Review 
Commitiee was not placed before the Full Court 
meeting.Nor is there any material to show that the 
same wai circulated to the Judges. In that sense, 
the reconmendation of the review committee was 
not stricly legal.” 

10. Mr.Sadasivam, learned Special Government 
Pleader strongly relies on the above passage and 
contend: that the app. .ntment of the hon’ble 
Enquiriry Judges in the present case by the Hon'ble 
the Chi Justice, is perfectly in order. He also 
buttress:d his argument by saying that the ulti- 
mate detision of imposing the penalty, was taken 
by the Fill Court. We were indeed in an unenvi- 
able postion at the first blush, as to how to recon- 
cile the earlier line of cases referred to by the 
petitiorer and the latest judgment of the Supreme 
Court n Rajiah’s case, ALR. 1988 S.C. 1388. 
However, when we are able to find out the proper 
course which should be adopted. It is in this con- 
nectior that we had earlier stated that we will 
revert tack to the judgment of the Supreme Court 
in Triputhy’s case, (1978)2 S.C.C. 102. Tripathi’: 
case, was presided over by a Constitution Bench 
comprising of five Hon’ble Judges. Therefore, if 
the issue in question had been well and truly posed 
and decided by the Constitution Bench, we do not 
think the observation of the two Hon’bleJudges of 
the Supreme Court in Rajiah's case, can prevail 
over the former. We have aleady referred to the 
facts of the Tripathi’s case. Suffice it to remind 
Ourselves that when the petitioner in that case was 
functioning as a District Judge, he was compulso- 
rily retired on the recommendation of an Admin- 
istrative Committee of the High Court. After re- 
ferring to the rules framed by the High Court, the 
Apex Court reversed the finding of the Allahabad 
High Court on the main question that the 
appointment ofa smaller body of Judges under the 
rules framed by the High Court, would not amount 
to delegation or abdication of the powers of the 
High Court. One of the points which was posed for 
consideration is as follows: 

“The order is illegal inasmuch as it was passed on 
the rcommendation of the Administrative Com- 
mittee, while Art.233 of the Constitution requires 
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consultation by the Governor with the entire High 
Courtand not witha Committee conssting ofa few 
Judges of the Court.” 

The ratio of the Constitution Bench of the 
Supreme Court on the above question posed for 
consideration, is seen from the following passage: 
“The relevant part of Art.235 of the Constitution 
provides that the control over District Courts and 
courts subordinates thereto shall be vested in the 
High Court. Since Art.226 provides that every 
High Court shall consist of a Chief Justice and 
such other Judges as the President may from time 
to time deem it necessary to appoint, Art.235 has 
to be construed to mean that the control over District 
Courts and Courts Subordinate thereto is vested in 
the entire body of Judges who together consunute the 
High Court and not in the Chief Justice as represent- 
ing the High Court or an Administrative Judge or a 
smaller body of Judges acting as an Administrative 
Committee. But though the control over subordi- 
nate courts is vested institutionally in the High 
Courts by Art.235, it does not follow that the High 
Courts have no power to prescribe the manner in 
which that control may in practice be exercised.” 
[Italics supplied] 

The Apex Court proceeded to say, 

“The limited object of the present discussion is to 


‘show that High Courts possess the power under 


Art.235 to prescribe the manner in which the 
control over subordinate courts vested in them by 
that article may be exercised.” 

Then again, 

“In other words, if by Art.235 the control over 
Subordinate Courts is vested in the High Courtas 
a whole, is it permissible to the High Court to 
provide by framing a rule that a matter falling 
within the area of control may be decided , not by 
the whole court, but by a Judge or a Committee of 
Judges acting on behalf of the court That is the 
first question which the Full Bench of the High 
Court formulated for its consideration”. 

Dealing with the aspect as to whether the whole 
High Court is required to consider every one of 
the matters under their control, the Apex Court 
observed that such a construction would frustrate 
the very object of the salient provisions contained 
in the Art.235 and ought to be avoided. Observed 
the Supreme Court: 

“In fact, it is no exaggeration to say that the 
control will be better and more effectively exer- 
cised if a smaller committee of Judges has the au- 
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thority of the court to consider the manifold matters 
falling within the purview of Art.235. Bearing in 
mind therefore the nature of the power which that 
article confers on the High Courts, we are of the 
opinion that it is wrong to characterise as “deliga- 
tion” the process whereby the entire High Court 
authorises a Judge or some of the Judges of the 
court toact on behalfof the whole Court.” [Italics 
supplied] 

11. We have taken pains to show that the very 
question that is argued before us was in fact, posed 
by the Constitution Bench for decision and they 
have rendered a decision. If one makes a reference 
to the portions underlined by us in the passages 
quoted from the above said Supreme Court judg- 
ment, one can easily deduce that a smaller body of 
Judges can be appointed only by the Full Court 
and not by the Chief Justice alone. It is in this 
context that we have to see whether the observa- 
tions of the Supreme Court in Rajiah’s case, ALR. 
1988 S.C. 1388, could be understood as overruling 
the above categorical interpretation, and exposi- 
tion of the manner in which the smaller body of 
Judges should be appointed, by the Constitution 
Bench in Tripathy’s case, (1978)2 S.C.C. 102. We 
have no hesitation in coming to the conclusion 
that the latter judgment of the Supreme Court 
presided over by two Hon’ble Judges in Rajiah’s 
case, did not overrule the said proposition, dis- 
tinctly laid down by the Constitution Bench. One 
other circumstances which impels us to take the 
above decision is provided by another judgment of 
the Supreme Court in Krishna Kumar v. Union of 
India, A.LR. 1990 S.C. 1782. The following pas- 
sage is opposite: 

“The ratio decidendi has to be ascertained by an 
analysis of the facts of the case and the process of 
reasoning involving the major premise consisting 
of a pre-existing rule of law, either statutory or 
judge-made, anda minor premise consisting of the 
material facts of the case under immediate consid- 
eration. Ifit is not clear, it is not the duty of the 
court to spell it out with difficulty, in order to be 
bound by it.” 

12. Learned Special Government Pleader referred 
to certain other judgments of the Supreme Court 
as well as two judgments of the High Courts of 
Allahabad and Orissa. We do not propose to refer 
to the same because they do not in any way ad- 
vance or improve the case of either parties. An- 
other argument of the learned counsel for the 
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respondent is, that it is enough if the Full Court 
considers and decides the impositon of punish- 
ment on the particular officer and that it is unnec- 
essary that even at the stage of initiation the Full 
Court should be involved. In other words, the 
contention is that for the purpose of initiation of 
the disciplinary proceedings it is unnecessary for 
the Full Court to consider and appoint a smaller 
committee. We do not agree with this contention 
becuase it would not be advisable to accept sucha 
proposition and further the Supreme Court in 
Tripathi’s case, A.ILR. 1977 N.O.C. 279 (All.), did 
not make any such distinction. We say, that it 
would not be advisable because, the Full Court 
must be informed of theallegations and dclibcrate 
over thesame and decide whether there is acase to 
be proceeded with, by conducting an enquiry or 
whether to drop the same at that stage itself. We 
feel that it will be proper for the Full Court itself 
to make such an important decision, rather than 
delegate the same to a smaller body of Judges. 
Such a procedure, according to us will be more 
broad-based and also rule out any question of 
arbitrariness. It is therefore, our considered view 
that even at the time of initiation, the Full Court 
must be involved in the exercise of appointing a 
smaller committee. 

13. So far as the argument of the learned Special 
Government Pleader that in the matter of the 
imposition of a minor punishment under Rule 
17(a) of the Tamil Nadu Civil Services (Classifica- 
tion, Control and Appeal) Rules, the question of 
an Enquiry Committee and consideration of the 
findings of the Enquiry Committee do not at all 
arise, we have to observe that the decision as to 
whether a minor penalty is to be imposed or 
whether the procedure under Rule 17(b) of the 
Rules should be followed, is itself based on the 
findings of the Hon’ble Enquiring Judges. There- 
fore, in respect of any disciplinary proceedings 
which is forwarded to a smaller body of Judges, we 
are of the opinion that the Full Court should be 
involved in the decision to delegate the proceed- 
ings to a smaller body of Judges. 

14. There is yet another minor question which has 
been referred to by the learned counscl for the 
petitioner. That is, even when the Full Court 
appointa Disciplinary Committee for the purpose 
of dealing with all cases against a particular cate- 
gory of officers like the District Judges, it will not 
be open to the Chief Justice or the Registry to 
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straightaway send a complaint involving a district 
Judge to the said Committee. This is because at 
present in the High Court of Madras, varioous 
Committees have been appointed by the Full Court. 
The Administrative Committee No.1 looks after 
all cases relating to the District Judges. This is 
precisely the reason why at the final stage of con- 
sidering the report of the Hon’ble Enquiring Judges, 
the matter was referred to the Administrative 
Committee No.1, and then passed on to the Full 
Court. For the purpose of this case, we do not 
think that it is necessary for us to decide the issue 
and as and when a’question arises, we have no 
doubt, in our mind, that the Full Court will decide 
the issue in an Administrative manner. 

15. In fine, we hold that the appointment of the 
Hon'ble Enquiring Judges in this case by the Hon'ble 
the Chief Justice alone is vitiated and contrary to 
Art.235 of the Constitution of India. Consequently, 
all the subsequent proceedings, commencing from 
the issue of the first official Memorandum dated 
18.2.1991 becomes vitiated. 

16. Inasmuch as we have held that the Constitu- 
tion of the Hon’ble Enquiring Judges itself is 
invalid, we will not be justified in going into the 
merits of the case or the other points raised ın the 
writ petition. The result is, that the entire discipli- 
nary proccedings are vitiated and consequently 
the impugned order R.O.C.No. 77/90/Con.B.2, 
dated nil imposing the minor punishment of stop- 
page of two increments with cumulative cffect is 
liable to be quashed and it is accordingly quashed. 
The writ petition is allowed in the above manner. 
There will be no order as to costs. 


BS. ---- Petition allowed. 
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Civil Services - Person employed as Sainik in Secu- 
rity Branch of Neyveli Lignite Corporation - Re- 
moved from service for unauthorised absence - Re- 
instated in service but again removed - Order not 
challenged during life-time of that person - His son, 
if could challenge order - Son, if could claim 


appointment on compassionate ground. 


It is well-settled principle of law that a void order 
is non est in the eye of law and it is always open to 
the person concerned to demonstrate the void 
nature of the order at any point of time when such 
order is sought to be enforced against the person 
concerned by demonstrating that it is a nullity. 
The petitioner’s father, as could be seen from the 
xerox copies of the Service Register, was once 
removed for his unauthorised absence with effect 
from 2.10.1976 by an order dated 13.10.1976, that 
he was again taken asa fresh hand, with effect from 
23.2.1979 and was again removed with effect from 
16.5.1979 for unauthorised absence from duty by 
another proceedings dated 12.6.1979. As rightly 
contended by the respondent, the petitioner’s father 
was alive for nearly three years thereafter and he 
has not chosen to challenge the same and if that to 
the position, it is not possible for the petitioner 
herein to challenge the order of removal at this 
point of time even on the ground that theso called 
order was a nullity and even by way of defence and 
an answer to the claim of the Corporation when 
sought to be relied upon, in support of his stand. 
In the teeth of the indisputable fact that the father 
of the petitioner, during his life-time has not 
chosen to take any step to question the action of 
the respondent-Corporation in terminating the 
services of the father of the petitioner, the peti- 
tioner cannot claim any subsisting right which 
could be claimed to have survivied the death of his 
father to make such a challenge after his death. 
Consequently, in a case where there 1s no subsist- 
ing right in the petitioner to question such an 
order, it matters very little as to whether the 
Challenge is by way of shicld and an answer in 
defence. The claim of the petitioner, therefore, 
that heis entitled forcompassionate appointment 
as the defendant heir of a deceased employee who 
died in harness cannot be sustained. That apart, 
since the claims of the petitioner would not also 
satisfy the provisons of the scheme formulated, he 
being not the defendant of a person who died 
in service, the court cannot come to the rescue 
of the petitioner to grant any relief merely on 
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considerationofsympathyonly. /Paras. 11&12] 
Case referred to: i 

Dharam Mir Singh v. Delhi Administration, (1994)26 
Administrative Tribunals Cases 322. [Paras. 7, 8} 
Dr.Ramesh Chand Tyagi v. Union of India, J.T. 
(1994) S.C. 530. [Paras. 7, 9] 

Life Insurance Corporation of India v. Mrs.Asha 
Ramachandra Ambedkar, J.T. (1994)2 S.C. 183. 
[Paras. 7, 12] 

Martin Born Limited v. The Corporation of Cal- 
cutta, A.ILR. 1966 S.C. 529: (1966)1 S.C.A. 205: 
(1966)1 S.C.R. 543. [Para. 10] 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus directing the respondents to appoint 
the petitioner in a suitable post on compassionate 
grounds. 

V. Prakash, for Petitioner. 

N.A.K Sharma, for Respondents. 

The Court made the following 

ORDER: The above writ petition has been filed 
fora writ of mandamus directing the respondents 
to appoint the petitioner in a suitable post on 
compassionate grounds, in the service of the 
respondent. 

2. The petitioner claims that his father late 
P.Chakravarthy was employed as a sainik/security 
branch in the respondent-Corporation, that he 
was appointed in the year 1969 and that he died in 
harness on 14.2.1982 and his C.P.F.No. was 17053 
and his badge number was 17. The petitioner also 
claims that at the time of his father’s death he was 
thirteen years old, that he has successfully com- 
pleted the Higher Secondary Examination and 
that is now doing the B.Com, course first year by 
correspondence and has a driving license and a 
conductor’s licence. He has also regsitered him- 
self in the employment exchange in the year 1985 
and his registration No. is 17300/88. He states 
further that he applied fora job ın the respondent- 
Corporation on compassionate grounds and that 
he was called for an interview by a memo dated 
17.12.1987 for the post of Industrial Worker Grade 
II Trainee and the interview was held on 24.12.1987. 
The petitioner states that inspite of his having 
appeared for the interview, he did not have any 
orders for employment and hence he has to come 
before this Court. 

3. This Court ordered notice of motion on 2.3.1992. 
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The respondents have been served and they have 
filed a counter-affidavit. In the said counter-affi- 
davit, it is submitted that the petitioner has no 
legal right to seek employment under the Corpo- 
ration by invoking the extraordinary jurisdiction 
of this Court. It is also stated that the petitioner 
has suppressed certain vital facts, that the writ 
petition would have been discussed at the stage of 
the admission had he disclosed the facts and that 
thewrit petition has to be summarily dismissed on 
this ground alone. It is further contended in the 
counter-affidavit that the father of the petitioner 
was in employment of the Corporation as Sainik, 
that he joined the Corporation on 5.8.1965 and 
served till 1.10.1976, that during thesaid period he 
was said to have been awarded various punish- 
ments on 14 occassions and most of them were 
imposed for unauthorised absence from service 
and ultimately he was removed from the services 
of the Corporation with effect from 2.10.1976 for 
unauthorised absence without leave. Thereupon 
due to repeated representations and taking a 
compassionate and sympathetic view, the peti- 
tioner’s father was said to have been reappointed 
with effect from 23.2,1979, as a fresh candidate 
hoping that he would improve. But again his serv- 
ices came to be terminated for the second time for 
his unauthorised absence from duty, with effect 
from 16.5.1979 and the father of the petitioner 
died on 14.2.1982, almost three years after his 
name and had been removed from the rolls of the 
Corporation and therefore the petitioner’s father 
could not be considered as having died in harness, 
since he was not in service on the dated of his 
death. 

4. It is admitted that the Corporation has framed 
a scheme purely an compossionate and sympa- 
thetic grounds to provide employment to indigent 
dependents of employee who die in harness while 
in service. But it is contended that such scheme is 
applicable only to the vards of the employee who 
died while they are in the service of the Corpora- 
tion and the same is not applicable, to the persons 
like the petitioner, whose father was ex-employee 
and died after he ceased to be in the services of the 
Corporation on account of the termination from 
the rolls. 

5. As far the plea raised in the affidavit that the 
petitioner was called for interview, which he had 
attended, it is stated that he found to be not 
eligible for consideration under the scheme and 
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therefore the petitioner was not actually inter- 
viewed and his applications came to be rejected 
and he was informed accordingly. The locus standi 
of the petitioner is also mentioned on the ground 
that the petitioner’s father was not an employee 
on the date of his death. 

6. Mr.V.Prakash, the learned counsel appearing 
for the petitioner, with his usual perseverence, 
submitted that the stand taken by the respondents 
that the petitioner cannot claim himself to be the 
dependent of an employee who died in harness, is 
not tenable and that the so called order of termi- 
nation without following any procedure and 
Opportunity must be considered to bea void order, 
non est in law and consequently the petitioner is 
entitled to project his claims ignoring the order of 
termination or removal of the father of the peti- 
tioner from the services. It is also the submission 
of the learned counsel that there is vital and cer- 
tain difference between a challenge made to an 
order for claiming certain rights and a plea of 
defence raised as a shield based on the invalidity or 
the void nature of the order, when such an order is 
sought to be put against a claim and in this view 
there should be no difficulty for the petitioner 
claiming himself to be the dependent of an em- 
ployee of the Corporation, who died in harness, to 
entitled him to the benefit of compassionate 
appointment. 

7. Mr.M.K.Sharma, the learned counsel appear- 
ing for the respondents reiterated the stand taken 
in the counter-affidavit, to which a detailed refer- 
ence has been made earlier. The learned counsel 
for the petitioner placed reliance upon the deci- 
sion reported in Dharam Vir Singh v. Delhi Ad- 
ministration, (1994)26 Administrative Tribunals 
Cases 322 and in Dr.Ramesh Chandra Tyagi v. 
Union of India, J.T. (1994) 1 S.C. 530, as against the 
decision in Life Insurance Corporation of India v. 
Mrs.Asha Ramachandra Ambedkar, J.T. (1994)2 
S.C. 183, relied upon by the learned counsel for 
the respondents. 

8. In Dharam Vir Singh v. Delhi Administration, 
(1994)26 Administrative Tribunals Cases 322, the 
Central Administrative Tribunal, New Delhi, had 
an occasion to consider a peculiar situation 
where a member of the Delhi Police Service, who 
came to be dismissed, along with the other 
persons, happended to challenge the order taking 
advantage of the earlier order passed by the Tribu- 
nal in respect of a challenge made by two other 
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persons. In that context, the said Tribunal ex- 
pressed the view that having regard to the earlier 
view taken by another Bench of the Tribunal, as 
also the view taken by the said Bench whose judg- 
ment has been reported above, that the order of 
punishment made against the petitioner and two 
others was without jurisdiction, the same must be 
considered to be void and non est and conse- 
quently an order which is void and non est need not 
be challenged soon after it has came into exis- 
tence. The Tribunal also expressed the view that 
the validity of an order its existence can be ques- 
tioned by a person if and when it is ought to be 
enforced against him. 

9. The decision of the Supreme Court in Ramesh 
Chandra Tyagi’s case, J.T. (1994)1 S.C. 530, was 
one where the appellant before the Apex Court 
was transferred to another institution from his 
then position and on his non complying with the 
transfer order, disciplinary action was initiated 
and his services were terminated based on the 
transfer order. In that context, the Apex Court 
adverted to the question of the validity of the 
earlier order of transfer itself, during the course of 
consideration ofa challenge to the order of termi- 
nation, and found that since the earlier order of 
transfer was contrary to Rules and non est in the 
eye of law, an order of dismissed based for the non- 
compliance of the said order of transfer should 
also fall automatically. 

10. The decision relied upon by the learned coun- 
sel for the respondents and reported in the Su- 
preme Court wherein the question of appoint- 
ment on compassionate ground came up for con- 
sideration. The Apex Court, while laying down the 
guidelines for exercising the discretion rested with 
this Court even on sympathetic consideration 
observed hereunder: 

“Of late, this Court is coming across many cases 
in which appointment on compassionate ground 
is directed by judicial authorities. Hence, we would 
like to lay down the law in this regard. The High 
Courts and the Administrative Tribunals cannot 
confer benefication impelled by sympathetic con- 
sideration. No doubt Shakespeare said in Mer- 
chant of Venice: 

“The quality of mercy is not strain’d; 

It droppeth, as the gentle rain from heaven 
Upon the place beneath it is twice bless’d: 

It blesseth him that gives, and him that takes;..” 
These words will not apply to all situations. 
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Yielding to instinct will tend to ignore the oral 
logic of law. It should be remembered “law is the 
embediment of all wisdom”. Justice according to 
lawis a principle as old as the hills. The Courts are 
to administer law as they find it, however, incon- 
venient it may be. 

At this juncture we may usually refer to Martin 
Born Limited v. The Corporation of Calcutta, A.LR. 
1966 S.C. 529: (1966)1 S.C.A. 205: (1966)1 S.C.R. 
543, of the Report the following observations are 
found: 

“A result flowing from a statutory provision is 
never an evil. A court has no power to ignore that 
provision to relieve what it considers a distress 
resulting from its operation. A statute must of 
course be given effect to whether a court likes the 
result or not..” 

The courts should endeavour to find out whether 
a particular case in which sympathetic considera- 
tion are to be weighed falls within the scope of law. 
Disregardful of law, however, hard the case may 
be, itshould never be done. In the very case, itself, 
there are Regulations and Instructions which we 
have extracted above. The Court below has not 
even examined whether a case falls within the 
scope of those statutory provisions. Clause 2 of 
Sub-clause (iii) of instructions makes it clear that 
relaxation could be given only when none of the 
members of the family is gainfully employed. Clause 
4 of the circular dated 20.1.1987 interdicts such an 
appointment on compassionate grounds. The 
appellant Corporation being a statutory Corpora- 
tion is bound by the Life Insurance Corporation 
Act as well as the Statutory Regulations and In- 
structions. They cannot be put aside and compas- 
sionate appointment ordered...” 

11. The decisions relied upon by the learned coun- 
sel for the petitioner, in my view, merely reaffirm 
the well settled principle oflaw thata void order is 
nonest in the eye of law and itis always open ot the 
person concerned to demonstrates the void 
nature of the order, at any point of time, when such 
order is sought to be enforced against the person 
concerned by demonstrating that it is a nullity. 
There can be no two views on this well settled 
preposition of law. The real question is as to the 
extent of its applicability to the case on hand. In 
my view, the facts of this case do not present a 
ground for applying the ratio laid down in the 
decisions relied upon by the learned counsel for 
the petitioner. The petitioner’s father, as could be 


179 


seen from the xerox copies of the service register, 
pertaining to the petitioner’s father, was once 
removed for his unauthorised absence with effect 
from 2.10.1976 by an order dated 13.10.1976, that 
he was again taken as a fresh entrant with effect 
from 23.2.1979 and was again removed with effect 
from 16.5.1979 for unauthorised absence from 
duty by another proceedings dated 12.6.1979. As 
rightly contended by the respondent, the peti- 
tioner’s father was alive nearly for three years 
thereafter and he has set chosen to challenge the 
sameand if that be the position, in my view, itis not 
possible for the petitioner herein to challenge the 
order of removal of this point of time, even on the 
ground that so called order has a nullity, and even 
by way ofdefence and an answer to theclaim of the 
Corporation when sought to be relied upon, in 
support of his stand. In my view, in the teeth of the 
indisputable fact that the father of the petitioner, 
during his lifetime, has not chosen to take anystep 
to question the action of the respondent-Corpo- 
ration in terminating the services of the father of 
the petitioner, the petitioner cannot claim any 
subsisting right which could be claimed to have 
survived the death of his father to make such a 
challenge after his death. Consequently, in a case 
where there is no subsisting right in the petitioner 
to question such an order, it matters very little, as 
to whether the challenge is by way of mounting an 
attach against an order to claim a right or by way 
of shield and an answer in defence. The claim of 
the petitioner, therefore that he is entitled for 
compassionate appointment as the defendant heir 
ofa deceased employee, who died in harness can- 
not be sustained. 

12. That apart, since the claims of the petitioner 
could notalso, in my view, satisfy the provisions of 
the scheme formulated he being not the depend- ' 
ent of a person who died in service this Court 
cannot come to the rescue of the petitioner to 
grant any relief merely on administrations of 
sympathy only, particularly in the light of the 
caution administered by the Apex Court as shown 
in the judgment in Life Insurance Corporation of 
India v. Mrs.Asha Ramachandra Ambedkar, J.T. 
(1994)2 S.C. 183. The writ petition, therefore fails 
and shall stand dismissed. No costs. 


BS. ---- Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present: Mishra and S.M_Ali Mohamed, JJ. 


O.S.A.No.97 of 1993 and W.M.P.No.7434 of 1993 


2nd August, 1993. 
Pastor Anandraj and others -Appellants 
v. 
Sadhu Jesudasan and others ... Respondents. 


Civil Procedure Code (V of 1908), O.39, Rule 2 - 
Interim injunction - Grant of - Tests to be fulfilled - 
Balance of convenience - Burden of proof. 
Rules that are invariably adopted by the courts in 
cases of interlocutory injunctions in aid of the 
plaintiffs right are that the courts usually consider 
whether the case is so clear and free from objec- 
tion on equitable grounds that it ought to inter- 
fere to preserve property without waiting for the 
right to be finally established. This depends upon 
a variety of circumstances and it is stated in paras.763 
and 764 of the Halsburry’s Laws of England 3rd 
Edition, Vol.21 that it is impossible to lay down 
any general rule on thesubject by which discretion 
of the court, ought, in all cases, to be regulated. 
The courts, however adopt the rule that no inter- 
locutory injunction is granted as of course but it is 
granted when the three cardinal tests are fulfilled 
viz., (1) prima facie case; (2) balance of conven- 
ience and (3) irreparable or serious injury. For the 
purpose of prima facie case however, it is not 
necessary that the courts should find a case how- 
ever, it is not necessary that the courts should find 
-’.a case which would entitle the plaintiff to relief at 
all events. It is qute sufficient if the court finds a 
case which shows that there is a substantial ques- 
tion to be investigated and the matters ought to be 
preserved in status quo until the question can be 
finally disposed of. [Para. 7] 
The burden of proof that the inconvenience which 
the plaintiff will suffer by the refusal of the injunc- 
tion is greater than that which the defendant will 
suffer ifit is granted lies on the plaintiff. The above 
has been the rule adopted almost without any 


exception from the.earliest days. [Para. 7] 
Cases referred to: 

_ Israul v. Shamsheer Rahman, LL.R. 41 Cal. 436. 
[Para. 7] 


Walker v. Jons, (1866) L.R. 1 P.C. 50. [Para. 7] 
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Jones v. Pasava, (1911)1 K.B. 455. [Para. 7] 

State of Bihar v. Manmohan Das, A.I.R. 1964 Pat. 
387: 1984 B.L.J-R. 152. [Para. 7] 

Appeal under Clause 15 of the Letters Patent 
against the Order ofthe AR.Lakshmanan, J. dated 
18.5.1993 and made in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in 
0.S.A.No.156 of 1993 and Application No.1768 
of 1993 in C.S.No.235 of 1993, etc. 

R. Thiagarajan, for Appellants. 

P.Pandi, for Respondents. 

The Judgment of the Court was delivered by 
Mishra, J.: Facts of the case giving rise to this 
appeal are somewhat unusual in the sense that a 
church is aid to be in existence at No.22, Rangara- 
japuram, Nagarjuna Nagar 2nd street, Kodam- 
bakkam, Madras-24, but, according to the plain- 
tiffs/appellants, it, “was formed by Pastor G.Sam 
Daniel, in the year 1969”, a Christian by birth and 
who turned to pantecost subsequently, and ac- 
cording to the defendants/respondents, who have 
entered appearance and contested the interlocu- 
tory applications, the first respondent, Sadhu 
Jesudasan, who is a born Christian and has re- 
nounced the worldly life, started prayer houses by 
putting up small thatched sheds at several places, 
“established a prayer house at Arcot Road, kodam- 
bakkam, Madras, in the year 1969. After some 
time, the vacant site at No.22, Nagarjuna Nagar 
2nd Street, Rangarajapuram, Kodambakkam, 
Madras-24, was takerron lease. Subsequently, this 
property was acquired by way of settlement and 
sale for the Kirupasanam Church of Christ repre- 
sented by the 1st respondent as its Founder and 
President”. 

2 Plaintiffs have claimed that they are the devoted 
and dedicated sérvants of God, engaged in the 
preaching of Christianity and they are attached to 
the ‘Kirupasanam Church’ situated at No.22, 
Rangarajapuram, Nagarjuna Nagar 2nd Street 
Kodambakkam, Madras-600024, which was formed 
by Pastor G Sam Daniel in the year 1969. Sam 
Daniel, a Christian by birth, and who turned to 
pantecost subsequently devoted his life for the 
sake of Jesus Christ and His Gospel. Attracted by 
his preachings and his devotion and dedication in 
the service of god, plaintiffs 2 and 3 joined the 
Kirupasanam Church of Christ as early as in the 
year 1970, leaving their lucrative positions, the 
first plaintiff being a M.B.B.S., Doctor and the 
plaintiff 2 and 3 being teachers by profession. 
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According to the plaintiffs, Sam Daniel, who had 
been functioning at the Kirupasanam Church at 
No.22, Nagarjuna Nagar 2nd Street, Rangara- 
japuram, Kodambakkam, acquired properties at 
Ennore, Santhome, Annanur (near Ambattur), 
Rajiv Gandhi Nagar at Sakkadu and in North 
Arcot Ambedkar District for the purpose of estab- 
lishing prayer houses. Plaintiffs, however, con- 
tributed finance for acquisition of such proper- 
ties. The property at No.22, Nagarjuna Nagar 2nd 
Street, Madras-24, however, has been one do- 
nated by M.Nansi Ahmed, but, for all purposes 
remained in the hands of Sam Daniel, who ad- 
ministered the Churches, prayer houses and prop- 
erties thereof. Sam Daniel wanted to nominate his 
successor to look after the functions of a pastor 
after his demise, and ordained the first plaintiff 
(appellant No.1) at a function held on 4.8.1991. 
The other two plaintiffs (appellants Nos.2 and 3) 
were also ordained to look after the ministry of 
work at the same function. Sam Daniel passed 
away on 25.4.1992. The first plaintiffs succeeded 
him and with the help of other two plaintiffs 
conducted the work of church as a pastor. The 
plaintiffs have alleged. 


“, annoyed and agitated by the growing name 


and fame of the plaintiffs and the Church, 
certain dispruntled elements, in cited by the 
first defendants, solely with a view to damage 
the reputation of the plaintiffs, and to grab the 
properties of the Kirupasanam Church, have 
started projecting as if they are the custodians 
of the properties of the Kirupasanam Church 
and its welfare activities and are trying to meddle 
with the affairs of the Kirupasanam Church. 
The plaintiffs, being persons who are con- 
cerned with the spiritual activities, are very 
much perturbed by the attitude of the defen- 
dants, as the defendants 1 to 7 herein, are bent 
upon driving the plaintiffs out from doing 
their services to God in the Kirupasanam Church 
at Kodambakkam, Madras-24, and also at other 
places, wherever the plaintiffs go for doing 
service to God. The plaintiffs state that they 
have been threatened by the defendants of 
forcible eviction from their place of worship”. 
The case of the plaintiffs before this court is that 
the third defendant, in particular, spoiled the unity 
of the Kirupasanam Church at Kodambakkam 
with the assistance of the 2nd defendant and formed 
a Church at Adambakkam, Madras and 
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“After this incident, heseparated himself from 
the Churches run by Pastor G.Sam Daniel. 
Now, after the demise of Pastor G.Sam Daniel, 
he started his attempts to divide the believers 
into groups and instigated them to join with 
him. The plaintiffs state that especially, in 
Santhome Kirupasanam, Madras, the 3rd de- 
fendant and the believers to divide themselves 
into groups and also prevented the plaintiffs 
from servicing and worshipping. The plaintiffs 
submit that the 3rd defendant, with the assis- 
tance of his men and also with the assistance of 
the 6th defendant, forcibly entered the room 
occupied by the 2nd plaintiff.” 
The plaintiffs have said about the 2nd defendant 
as follows: 
“The plaintiffs humbly submit that the 2nd 
defendant posing himself as an authority stopped 
the first plaintiff from conducting the Special 
Meetings and Services at the Kirupasanam 
Church, Kodambakkam, Madras, by locking 
the Church premises. He also lodged a com- 
plaint with the police about the first plaintiff, 
when the first plaintiff was praying in his room 
with new souls. But, the police authorities 
were not fully convinced about the merits of 
the complaint given by the 2nd defendant ‘ 
warranting any action against the 1st plaintiff. 
Now, also the 2nd defendant is not allowing 
the first plaintiff to conduct service in the 
churches at Kodambakkam (Madras) and other 
places”. 
About the 4th, 5th and 6th defendants,the plain- 
tiffs say (1) the 4th defendant, during a Special 
Meeting conducted by the Church on 30.10.1992 
at Santhome Church, manhandled the first plain- 
tiff; (2) the Sth defendant brought some letters 
purported to have been written by the 1st defen- 
dant to the plaintiffs and to the Church and thereby 
created confusion in the minds of the worship- 
pers, the 5th defendant claimed to have formed a 
committee and with the help of defendants 2, 3 
and 7 tried to evict the plaintiffs from the Churches 


run by them; and (3) the 6th defendant was'sent=. 


out of Kirupasanam, Salem, since he had bad 
remarks touching his conduct and character, yet, 
with the help of defendants 2 and 3 he has been 
conducting services at Churches at Kodambakkam -- 
and Santhome. He has also forcibly occupied the 
room which the 2nd plaintiff has been occupying 
(later removed with the help of police). 
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3. The case of the defendants is found stated in the 
counter affidavit filed in Application No.156 of 
1993 in C.S.No.235 of 1993 before the learned 
single Judge. They appear to say that the first 
defendant who was interested in the Gospel of the 
Lord Jesus Christ from his childhood began his 
spiritual work in the year 1946 at on thatched shed 
in Kanjiracode and Puvancode in Kanyakumari 
district. In course of time, many people in Tirunelveli 
and Kanyakumari Districts and in Kerala were 
attracted by his teachings, prayer and power to 
heel the sick people’s wounds, they became his 
followers and, “In the circumstances, he founded 
and established the “Kirupasanam Church of Christ” 
under the divine guidance of Jesus Christ to serve 
better the people who have faith in Jesus Christ. 
Among other places, he established a Prayer House 
at Arcot Road, Kodambakkam, Madras, in the 
year 1969. After some time, the vacant site at 
No.22, Nagarjuna Nagar 2nd Street, Rengara- 
japuram, Kodambakkam, Madras-24, which is the 
Ist item of the suit property, was taken on lease. 
Subsequently this property was acquired by way of 
settlement and sale for the Kirupasanam Church 
of Christ represented by the 1st respondent as its 
founder and President. The recitals contained in 
the settlement deed and the sale deed relating to 
this property will clearly and clinchingly establish 
that the 1st respondent founded and established 
the Church at Kodambakkam and not late Sam 
Daniel under whom the applicants seek title. They 
have denied altogehter the case of the plaintiffs 
about the Sam Daniel being a pastor or he having 
ever baptized or conducted the plaintiffs into the 
faith in any position and said that Sam Daniel was 
attending the services of the Kodambakkam Church 
was a worshipper. Only in the year 1973 he ex- 
pressed his desire to join the Kirupasanam Church 
as a gospel worker and hence he was taken into the 
service of the church. It was the first defendant 
who authorised him to look after the affairs of the 
Kodambakkam Church. The most important part 
of the case of the defendants is that a society 
known as ‘Kirupasanam’ Church of Christ was 
formed and registered at Palaymkottai on 14.3.1977 
under the Tamil Nadu Societies Registration Act, 
1975, under Registration No.33 of 1977, the ob- 
ject of the society being, among other things, to 
establish prayer houses where there is no such 
houses in order to spread the Gospel of the Jesus 
Christ. The administration of the said society is 
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vested with an Executive Committee consisting of 
7 members which included the President, Vice- 
President, Secretary, etc. The 1st defendant is the 
Founder President of the society. The society being 
a registered body, “all the properties including the 
suit property vest with the Executive Committee”. 
It is this Committee, according to defendants, 
which has got the power to appoint any servant of 
the Church including Pastor, if necessary. The 
committee never appointed late Sam Daniel as 
pastor; he was only a Gospel worker. 

4. The plaintiffs have sought the relief of a decla- 
ration that the first plaintiff is the duly ordained 
pastor for the Kirupasanam Church, situated at 
Kodambakkam, Santhome, Ennore (Madras) and 
also situate at Rajiv Gandhi Nagar, Sakkadu and 
plaintiffs 2 and 3 are the sisters attached to the 
aforesaid Churches situate at Kodambakkam, 
Santhome, Ennore (Madras) and also at Rajiv 
Gandhi Nagar, Sakkadu. and consequential in- 
junction of restraining defendants, their men, 
servants, agents, or any other person or persons 
claiming through them or authorised by them, 
from interferring with the peaceful possession 
and status of the plaintiffs as Pastor and Sisters 
Tespectively of the Kirupasanam Churches at above 
premises, and preventing the plaintiffs from wor- 
shipping and administering the kirupasanam 
Churches of any other spiritual activites carricd 
on at the Kirupasanam Church, 22, Nagarjuna 
Nagar 2nd Street, Kodambakkam, Madras-24 or 
at Santhome, Ennore Rajiv Gandhi Nagar, Sakkadu, 
Madras-72, and Annanur (near Madras) or any 
other Kirupasanam Churches. 

5. In the course of the hearing of the injunction 
petition, it appears, the court granted and ex parte 
interim injunction on 2.3.1993. The appellants 
herein thus got some sort of a status during the 
period of interim injunction as pastor and sisters 
respectively of the Kirupasanam Church. When 
the defendants/respondents however appeared and 
objected as above the trial court has said that the 
plaintiffs/appellants are not entitled to any in- 
junction order. It appears, however, as the facts 
were represented before the learned single judge, 
the appellants were treated as claiming the prop- 
erties set out in the Judge’s summons and that the 
appellants were in the administration and control 
of the properties as Pastor and Sisters of Kirupas- 
anam Church, whereas the respondents claimed 
to constitute a society under which alone the 
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control upon the assets of Kirupasanm Church 
vested and accordingly slightly misplaced conten- 
tion for adjudication for the purposes of interim 
injunction came up before the court, in the words 
of the trial Court’s judgment itself, 
“The only question therefore revolves into is 
whether the plaint institutions form a distinct 
independent group and managed by the plain- 
tiffs/petitioners as contended by them or whether 
they form part of Kirupasanam Church founded 
by the first respondent and later registered 
into a society and controlled by an Executive 
committee as urged by the respondents”. 
We have taken notice of the facts in controversy 
only to fathom the depth and breadth of the con- 
troversy between the parties. Neither party has 
claimed any affiliation to any known order of 
Christianity. While the appellants have stated that 
certain Sam Daniel started a congregation and 
Organized prayer and other activities akin to a 
church and baptised many other people in the 
name of Jesus Christ and his gospel, the defen- 
dants have attributed this idea of a new kind of 
church activity to the first defendant/respondent- 
Sadhu Jesudasan. They appear to agree that ac- 
tivities at No.22, Rangarajapuram, Nagarjuna Nagar 
IInd Street, Kodambakkam started in the year 
1969. But, according to the appellants, it is started 
at the instance of Sam Daniel, according to the 
defendants, it has been an extension of the activi- 
ties of the Kirupasanam Church of Christ founded 
by Sadhu Jesudasan. The defendants, however, 
accept that Sam Daniel was one of the workers 
attached to the church, who had no capacity to 
baptise any person. He was, according to the de- 
fendants, only a gospel worker. He, therefore, had 
no authority to appoint any one as pastor to suc- 
ceed him or even as gospel worker in any ministe- 
rial service. According to them, to regularise ac- 
tivities of such services only as desired by all con- 
cerned a society was formed and registered on 
14.3.1977 and one property in the schedule upon 
which it appears that the church activities have 
been going on since 1969 was duly transferred by 
the owner thereof to the society. 
6. It would be necessary when a property right is 
notclaimed by any individual ora legal person but 
is conceded ina plurality to notice whether sucha 
right comes under the Constitutional guarantee 
under Arts.25 and 26 of the Constitution of India 
or not, which extend to freedom ofconscience and 
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the right freely to profess, practise and propagate 
religion, to establish and maintain institutions for 
religious and charitable purposes, to manage its 
own affairs in matters of religion; to own and 
acquire movable and immovable property; and to 
administer such property in accordance with law. 
The condition however precedent for such a right 
is that of persons who belong to that denomina- 
tion and are eqully entitled to freedom of con- 
science and the rights freely to profess and propa- 
gate religion to have established and maintained 
institutions for religious and charitable purposes 
and acquired movable and immovable properties 
for the benefit of these rights of the denomination. 
If they have done so and are accordingly deter- 
mined as a religious denomination, it is they, that 
is to say, all who constitute the denomination or 
any section thereof, who shall have a right in 
common with each other to establish and main- 
tain institutions for religious and charitable pur- 
poses to manage its own affairs in matters of 
religion to own and acquire movable and immov- 
able property and to administer such property in 
accordance with law. The basic things in such a 
Situation are: (1) who constitute the religious 
denomination or a section thereof and whether 
the properties whether movable or immovable 
belonged to the denomination. In the instant case, 
there is some contraversy as to how the church 
activities, Started and who Started the church ac- 
tivities, but, there is no dispute to the fact that Sam 
Daniel remained associated with the activities of 
the church and perhaps he was associated with its 
activities ever since 1969, (although the respon- 
dents say he got attached to the church concerned 
in the year 1973 only). There has absolutely been 
no controversy of any kind during the life time of 
Sam Daniel but it seems either the appellants 
started claiming what they do not possess or the 
respondents wanted to expel the appellants alto- 
gether and the controversy started and it became 
necessary for the parties to get decided who shall 
represent and administer the church. We, how- 
ever, do not propose to go into the facts any 
further before we take notice of the law which we 
must follow in deciding whether to grant injunc- 
tion or not. 

7. Rules that are invariably adopted by the 
courts in cases of interlocutory injunctions in aid 
of the plaintiifs right are that the courts usually 
consider whether the case is so clear and free from 
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objection on equitable grounds that it ought to 
interfere to preserve property without waiting for 
the right to be finally established. This depends 
upon a variety of circumstances and it is stated in 
para 763 and 764 of Halsbury’s Laws of England, 
3rd edition, Vol.21... it is impossible to lay down 
any general rule on the subject by which the discre- 
tion of the court ought in all cases to be regulated. 
The courts however adopt the rule that no inter- 
locutory injunction is granted as of course, but it is 
granted when the three cardinal tests are fulfilled 
viz., (1) prima facie case; (2) balance of conven- 
ienceand (3) irreparable or serious injury. For the 
purpose of prima facie case, however, ıt is not 
necessary that the courts should find a case which 
would entitle the plaintiff to relief at all events. It 
is quiet sufficient if the court finds a case which 
shows that there is a substantial question to be 
investigated and the matters ought to be pre- 
served in status quo until the question can be 
finally disposed of. It is found in para 765 in 
Halsbury’s Laws of England, 3rd Edition Vol.21: 
“Where the plaintiff is asserting a right, he 
should show a strong prima facie case, at least 
in support of the right which he asserts... 
Where any doubt exists as to the plainuff's 
right or if his right is not disputed, but its 
violation is denied, the courts, in determining 
whether an interlocutory injunction should be 
granted, takes into consideration the balance 
of convenience to the parties and the nature of 
the injury which the defendant, on the one 
hand, would suffer if the injunction was granted 
and he should ultimately turn out to be right, 
and that which the plaintiff on the other hand, 
might sustain if the injunction was refused and 
he shold ultimately turn out to be right. The 
burden of proof that the inconvenience which 
the plaintiff will suffer by the refusal of the 
injunction is greater than that which the defen- 
dant will suffer, if it is granted, lies on the 
plaintiff.” 
The above has been the rule adopted in India 
almost without any exception from the earliest 
days of the courts in India started administration 
ofjustice. One learned Judge of the Calcutta High 
Court in the case of Israil v. Shamsheer Rahman, 
.L.R. 41 Cal. 436, after giving details as to the facts 
of the case, specifically said what should be the test 
applied by the courts for grant of any prayer of 
injunction, and quoted with approval a passage 
from a judgment of the Judicial Committee in the 
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case of Walker v. Jons, (1866) L.R. 1 P.C. 50. 
“The real point is not, how these questions 
Ought to be decided at the hearing of the causc, 
but whether the nature and difficulty of the 
questions is such that it was proper that the 
injunction should be granted until the time for 
deciding them should arrive.” 

It is in this context that the courts in India also 

frequently quote a passage from ajudgment of the 

King’s Bench Division in the case of Jones v. 

Pasava, (1911)1 K.B. 455: 

“Tt is quite sufficient if the court finds a case 
which shows that there is a substantial qucs- 
tion to be investigated and that matters should 
be preserved in status quo until that question 
can be finally disposed of”. 

The above view has also been expressed in a Divi 

sion Bench judgment of the Patna High Court in 

the case of State of Bihar v. Manmohan Das, A.LR. 

1964 Pat. 387: 1984 B.L.J.R. 152, it will be difficult 

in the above situation of facts and the law to say 

that there is no prima facie case. Without there 
being a specific answer to the issues of fact who 
founded the congregation/church/prayer house and 
when now properties were acquired, from where 
came the considerations for such properties, who 
constituted the society aforementioned and how 
the society became a representative body of the 
denomination concerned or acquired the right to 
hold that properties that belonged to the denomi- 
nation, etc., no verdict can go either in favour or 
against the plaintiffs. The instant case is one in 
which the rule of balance of convenience will 
embrace not only the interests of the plaintiffs and 
the defendants but also the interests of all such 
persons who have shown faith in the alleged church 
and if they have made contributions for the acqui- 
sition of the property, etc., have proprictory inter- 
ests as well. It will be of course necessary to also 
keep in mind that the right to administer a prop- 
erty in itself is a property right but in case of a 
religious denomination or a section thereof such 
aright by dint of the constitutional mandate shall 
not be found in any individual but in the plurality 
of what is called the denomination or the section 
thereof. Those who shall come thus to administer 
wuch properties shall necessarily have a represen- 
tative capacity unless that representative capacity 
is found in them, they cannot be dint of their 
claim alone be accepted as persons entitled to 
administer such properties belonging to the de- 
nomination or the section thereof. When we loo 
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to the controversy as such it is difficult to accept 
that the plaintiffs/appellants have alone the enti- 
tlement to administer the church and the church 
properties. It is equally difficult to accept the case 
ofthedefendants thatsince they stand in the name 
ofa society they have this rigħt and none else. The 
only person entitled to administer however is 
sought to beignored by both the plaintiffs and the 
defendants viz., those who have entered the con- 
gregation and who constitute the religious de- 
nomination concerned. Their interests cannot be 
allowed to be jeopardised by any act of either the 
plaintiffs or the defendants in the suit and it shall 
cause no injury to either the plaintiffs or the 
defendants if they (the denomination) are alone 
asked to devise their own method of administra- 
tion of the properties of the denomination. This 
can be achieved by keeping the claim of both the 
plaintiffs and the defendants aside and entering 
into an arrangement under which the denomina- 
tion gets the opportunity to devise its own admini- 
stration. With this, in our mind, we put in particu- 
lar pointed questions to the learned counsel for 
the parties and asked them to categorically state 
whether the parties are ready to accept such an 
arrangement under which the denomination/con- 
gregation concerned shall elect a committee of 
two persons who shall administer their properties, 
lead the congregation and do all such acts as the 
congregation is required to perform in course of 
its professing, practising and propagating their 
religion. Learned counsel for the respondents has 
Stated before us that the respondents has stated 
before us that the respondents shall have no ob- 
jection if a specific direction is given to those who 
are baptised and accordingly admitted to the de- 
nomination by Sam Daniel and thereafter by such 
other person, who had the authority to babtise, to 
elect their two representatives and accordingly 
permitting the two representatives elected by them: 
(1) to administer the properties of the denomina- 
tion, and (2) to receive donations, contributions 
etc., provided any such donation/contribution is 
credited immediately in the name of the church 
and no amount of such contribution is appropri- 
ated or withdrawn by them without prior permis- 
sion of the court except in so far as the congrega- 
tion/ denomination at a meeting approved/ 
approves. Learned counsel for the appellants has, 
however, expressed the appellant’s position and 
said that it will be going beyond the preservation 
of the properties etc. of the church in starus quo if 
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the appellants are not allowed to administer as 
they were doing from before. 
8. In the facts, as above, it is a fit case, in our 
opinion for injunction/ direction which shall,on 
the one hand, cause no substantial injury to either 
party and on the other hand protect the interests 
ofthe community at large. This can beachieved, in 
our opinion, by permitting the members of the 
church to reassert themselves and decide afresh as 
to who shall lead their congregations and prayers 
and who shall receive any contributions/charities 
grants, etc.,on behalfof the church and administer 
alland any property that the church possesses/will 
possess. We are, for the said reason, inclined to 
order as follows: 
(1) Both the sides, the plaintiffs and the defen- 
dants are restrained from exercising any con- 
trol or dealing with the properties of the church 
in any other manner; — 
(2) Both sides, their representatives, agents 
and/or any other person claiming through them, 
are restrained from exercising any preeminent 
Tight to lead the congregation or the prayers in 
the church and accordingly restrained from 
exercising any such right. 
(3) All the followers of the church, however, 
may at their next assembly elect one or more 
that one person to lead the congregation and 
the prayer at the church, to administer the 
properties, and other affairs of the church and 
accordingly be in custody of the properties of 
thechurch. Person or persons so elected by the 
congregation, however, shall have no author- 
ity to do any act on behalf of the church except 
that which is specifically granted by the con- 
gregations of the followers of the church at a 
meeting and without obtaining prior permis- 
sion of the court. 
(4) The defendants and/or any other person 
inlcuding the person authorised by the follow- 
ers of the church to administer the properties 
of the church, etc., shall, however, not remove 
plaintiffs 1 and 2 with the present accommoda- 
tion and shall not deny to them accordingly 
food and shelter that they have been receiving 
from the church in the past. The congregation, 
however, shall be free to provide accommoda- 
tion/shelter and food to others in the same way 
as plaintiffs 1 and 2 are entitled to receive, but 
without in any manner affecting plaintiffs 
1 and 2. 
(5) This order shall be in force until the 
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disposal of te suit and shall be subject to the 

result of the suit. 
To achieve the above, however, it is necessary to 
ensure that elections are held at the earliest and 
conducted by someone, who can have the trust of 
all concerned. We are informed at the bar that 
Mr.Calvin Jacob, who is a fairly senior advocate of 
this court and professes a religion akin to the 
religion of the instant church , can be a suitable 
person to conduct the elections and carry out the 
directions of this court by calling a meeting of the 
congregations, after verifying the membership of 
each person and on being satisfied about the 
membership ofall such persons at the earliest and 
accordingly conduct the elections of one or two 
persons as the congregation may decideat the first 
instance and then accordingly to hand over pos- 
session of the properties of the church to such 
person/persons elected by the followers at their 
meeting. We see no objection to this course and 
accordingly we appoint Mr.Calvin Jacob, Advo- 
cate, as the Commissioner on behalf of the court 
to call a meeting of the members of the church/ 
followers, to verify and accordingly satisfy himself 
about the membership of each individual and 
conduct election by such procedure that the con- 
gregation may decide by a voice-vote within ten 
days from the date of the warrant of appointment 
issued and served upon him. 
9. The appeal is allowed, the impugned order is set 
aside and C.M.P.No.7434 of 1993 is disposed of in 
terms as directed above. There will be no order as 
to costs. 


B.S. 


Appeal allowed. 
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Tamil Nadu Town and Country Planning Act (1971), 
Secs.48 and 56 - Unauthorised construction - If car 
be permitted to be occupied by owner or lessee 
pending consideration of application for permission 
submitted by owner. 

One of the objects of the Tamil Nadu Town and 
Country Planning Act is to ensure development ol 
the city in accordance with the Master plan. There- 
fore, Sec.48 specifically provides that no construc- 
tion activity whatsoever shall be taken in the area 
covered by the Master Plan from the date of the 
publication without the written permission of the 
appropriate planning authority. If the object ol 
the Act is to be achieved and a proper implemen- 
tation of the same is to be ensured, permitting the 
owner/lessee to occupy the unauthorised construc- 
tion cannot be considered to be consistent or ir 
conformity with the object and ensuring prope! 
implementation of the provisions of the Act. I: 
such an unauthorised construction is permitted tc 
be occupied, every owner of a land would, witt 
impunity, put up construction without obtaining 
permission and whenever action is taken, he woulc 
apply for permission and whenever action is taken 
he would apply for permission with the result, the 
very object of the provisions contained in Sec.4é 
of the Act would be defeated. Any such interpre 
tation which gives rise to such a Situation anc 
thereby defeats the very purpose of the Act shouk 
be avoided as it would undermine the provision: 
and the object of the Act. In these circumstances 
the unauthorised construction should not be per 
mitted to be occupied pending consideration o 
the application for permission submitted by the 
owner. This will, atleast, deter owners of lands no 
to tafe up any development activity on the Jan 
without the written permission from the plannin, 
authority. ‘Normally, in such enactments, ther 
will be a provision that if the result of such a1 
application is not communicated within the pre 
scribed period, the permission sought for must bi 
deemed to have been granted but the Act in ques 
tion does not contain any such provision. It ont 
shows that the Legislature intended that the pro 
visions of the Actshould be strictly adhered to an 
no construction should be put up without th 
written permission. The intendment and the ob 
ject of the Act can be ensured only by directin 
that the unauthorised construction should not bi 
occupied until the application seeking permissio! 
is considered. [Para. 11 
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Case referred to: 

Calcutta Construction Investment Company v. Sekhar 
Chand, A.I.R. 1979 Cal. 324. [Para. 12] 
K-Alagiriswami, Senior Advocate, for P.Sukaumaran, 
for Appellant in W.A.No.420 of 1994 and 
Respondent No.4 in W.A.No.425 of 1994. 

Vijay Shankar, Senior Advocate, for R. Thiagarajan, 
for Appellant in W.A.No.425 of 1994. 
R.Krishnamoorthy, Senior Advocate, for 
R.Muthukumaraswamy, for Repondent No.1 in 
both the appeals. 

A.Chellakumar, for Respondent No.2 in both the 
appeal. 

K.V.Subramanian, for Respondent No.3 in both 
the appeals. 

The Judgment of the Court was delivered by 
K.A.Swamy, C.J.: These two appeals arise out of 
the order dated 2.3.1994 passed by the learned 
single Judge in W.P.No.2146 of 1993 and Con- 
tempt Application No.388 of 1993. W.A.No.420 
of 1994 is prepared by the owner of the premises, 
whereas W.A.No.425 of 1994 is preferred by Hotel 
Saravana Bhavan, claiming to be the lessee of the 
premises. 

2. The petitioner is an Ex-Member of the Madras 
Metropolitan Development Authority, for short, 
M.M.D.A. He sought for issue of a writ in the 
nature of mandamuts, directing respondents 1 and 
2, the M.M.D.A. and the Corporation of Madras, 
to take appropriate action against the third re- 
spondent owner of the premises, and stop the 
construction that are being put up by her on the 
property bearing Door No. Y-209, II Avenue, Anna 
Nagar, Madras-600040, and also to demolish the 
unauthorised constructions put up by her in the 
aforesaaid property and pass such other orders as 
are deemed necessary. Learned single Judge has 
held that the construction put up on the land 
bearing Door No. Y-209, II Avenue, Anna Nagar, 
Madras-600040, hereinafter referred to as ‘the 
land in question’, comprising of the first, second 
and third floors is an unauthorised construction; 
therefore, action for demolition in accordance 
with law should be taken. Ofcourse, the building 
standing of the land in question consists of cellar, 
ground floor, first floor, second floor and third 
floor. The directions given by the learned single 
Judge appear to cover the cellar and the ground 
floor also. However, the averments in the affidavit 
filed in support of the writ petition filed by the 
petitioner do not include thecellarand the ground 
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floor. The directions given by the learned single 
Judge are as follows: 

“(1) The 1st respondent is directed to take action 
against the unauthorised construction by the 3rd 
respondent, subject to the vacation of the injunc- 
tion order of the City Civil Court and subject to 
the other statutory provisions ın the Tamil Nadu 
Town and Country Planning Actand the Develop- 
ment Control Rules. 

(2) The 2nd respondent is directed to take action 
ifthere is any deviation in respect of the basement 
and the ground floor, subject to the vacation of the 
injunction order granted by the City Civil Court 
and subject to the other provisions of law and the 
City Municipal Corporation Act. 

(3) Respondents 1 and 2 shall also take steps to 
have the orders of injunction vacated, because 
those orders of injunction vacated, because those 
orders seem to be directly in conflict with the 
Statutory provisions. It is equally open to the 
petitioner to implead himslef in the civil suit and 
have the injunction vacated. 

(4) The3rd respondent is restrained by an order of 
injunction from leasing out the first, second and 
third floors of the property toany one, at Door No. 
Y-209, Second Avenue, Anna Nagar, Madras- 
600040, until she gets proper sanction authorising 
the construction of the said floors by the 1st re- 
spondent. 

3. As faras the order passed in Contempt Applica- 
tion No.388 of 1993 is concerned, no grievance Is 
made before us; therefore, we do not consider it 
necessary to go into the correctness of the order 
passed by the learned single Judge, dismissing 
C.A.No.388 of 1993. 

4. It is contended on behalf of the appellants that 
the directions given by the learned single Judge 
are quite contrary to Sec.56 of the Tamil Nadu 
Town and Country Planning Act, 1971, hereinaf- 
ter referred to as ‘the Act’; that the learned single 
Judge has not taken into consideration the fact 
that the building, comprised of first, second and 
third floors, standing on the land in question, was 
leased to the appellant in W.A.No.425 of 1994 on 
24.9.1992 itself, as such, the direction that it should 
not be leased to anyone is not correct and cannot 
be considered to be in accordance with law; 
that, even in the case of unauthorised construc- 
tion, the procedure prescribed ın Sec.56 of the Act 
has to be followed and, during the pendency of the 
proceeding initiated under Sec.56 of the Act, it is 
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open to the owner of the premises either we oc- 
cupy or letitout untilit is decided that the building 
should be demolished, therefore, the direction 
preventing the third respondent in the writ peti- 
tion, who is the appellant in W.A.No.420 of 1994, 
is notin accordancewith the provisions of the Act; 
and thatatany rate, in the absence of the appellant 
in W.A.No.425 of 1994, such a direction should 
not have been issued, as the building had already 
been leased to it. 

5. On the contrary, it is contended by learned 
counsel appearing for the first respondent in 
W.A.No.420 of 1994, who is the writ petitioner, 
and Jearned counsel appearing for the Corpora- 
tion of Madras and the M.M.D.A. that as per the 
provisions contained in Sec.48 of the Act, it was 
impermissible for the appellant in W.A.No.420 of 
1994 to put up any construction without obtaining 
written permission from the planning Authority. 
Admittedly, no such permission had been ob- 
tained; as such, indisputably it is an unauthorised 
construction and the M.M.D..A. is justified in issu- 
ing notice of demolition as per the provisions 
contained in Sec.56(1)(a)(i) which provides that, 
in the case of construction without permission 
required under the Act, the building must be 
demolished and the land restored to its condition 
before the said development took place. There- 
fore, it is submitted that the directions issued by 
the learned single Judge do not call for interfer- 
ence, nor is it necessary to modify the directions. It 
is also submitted that, instead of following the 
procedure laid down in Sec.56 of the Act, the 
appellant in W.A.No.4200f1994, the owner of the 
building, has filed two suits and in one she has 
obtained an order of injunction preventing the 
M.M.D.A. from proceeding in the matter in accor- 
dance with the provisions contained in Scc.56 of 
the Act. Lastly, it is contended by Mr. Vijay 
Shankar, learned counsel for appellant in 
W.A.No.425 of 1994, that the appellant in 
W.A.No.425 of 1994 was notaware of the fact that 
the building was put up without permission and as 
such it was a bona fide lessee and that, having 
invested several lakhs of rupees, it should not be 
made to suffer by keeping the building vacant. 

6. In the light of these contentions, the following 
points arise for consideration: 

(i) Whether the construction of the first, second 
and third floors put up on the land in 
question, over the seller and the ground floor, by 
the appellant in W.A.No.420 of 1994 can be 
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considered to be in accordance with law? 

(ii) Whether the appellant in W.A.No.425 of 1994 
can be considered to be a bona fide lessee? 

(iii) Whether the directions contained in the or- 
der of the learned single Judge require to be 
modified? 

(iv) To what order the parties are entitled to? 

7. As already pointed out, the cellar and the ground 
floor are not the subject-matter of the writ peti- 
tion. Itis also not disputed before us that the cellar 
and the ground floor have been constructed after 
obtaining necessry permission from the Corpor- 
tion of Madras. The question as to whether the 
cellar and the ground floor have been constructed 
in accordance with the permission obtained is not 
a matter for consideration in this proceeding. 
Therefore, the writ petition and this order con- 
cern only with the first, second and third floors put 
up on the land in question over the cellar and 
ground floor. 

8. Point No.(ii): It is not in dispute that there is a 
master plan for the City of Madras when once the 
Master Plan is notified, no person is permitted tc 
put up any construction without the written per- 
mission of the appropriate authority. Sec.48 ofthe 
Act specifically provides that, on or after the date 
of publication of the resolution under Sub-sec.(2) 
ofSec.19 or the notice in the Tamil Nadu Govern. 
ment Gazette under Sec.26, no person, other thar 
any State Government or the Central Govern. 
ment or any local authority, shall, erect any build. 
ing or make or extent any excavation or carry ou’ 
any mining or other operation, in, on Over 0: 
under any land or make any material change in th¢ 
use of land or construct, form or lay out any worl 
except with the written permission of the appropri 

ate planning authority and in accordance with th 
conditions, if any, specified therein. Therefore, i 

was necessary to obtain written permission fron 
the planning authority. The appellant i 
W.A.No.420 of 1994, no doubt made an applica 

tion before the M.M.D.A. on 11.5.1992 for per 

mission to put up first, second and third floors 01 

the ground floor of the existing building on th: 

land in question. That application was returned i: 

the month of August, 1992, on the ground that th 

applicant had not deposited the required amoun 

It was open to the applicant/owner to resubmit th 

application making the necessary deposils, bu 

she did not do so until 29.11.1993. In the mean 

while, she went on putting up the construction i) 

question it is not now in dispute that the firs! 
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second and third floors have been completed. 
Thus even to this day, no permission has been 
obtained. The owner did not resubmit the applica- 
tion seeking permission, but filed O.S.No.11013 
of 1992 in the City Civil Court, Madras, against the 
Corporation of Madras, for a permanent injunc- 
tion, restraining the Corporation of Madras from 
proceeding against her for demolition and also 
obtained an order of temporary injunction. As the 
constrution consisted of first, second and third 
floors, it was the M.M.D.A which was to take 
action in the matter; therefore, the M.M.D.A. 
issued notice of demolition under Sec.56 of the 
Act, as the construction was put up without per- 
mission. At that stage also, she did not resubmit 
the application for permission, but filed O.S.No.4140 
of 1993 in the City Civil Court, Madras, in July, 
1993, for a permanent injunction against the 
M.M.D.A. from proceeding with the demolition 
of the building and also obtained an order of 
temporary injunction. The writ petition in ques- 
tion came to be filed on 1.2.1993 for taking action 
against the unauthorised construction in accor- 
dance with law. These facts go to show that the 
owner was fully aware of the fact that no construc- 
tion could be put up without the written permis- 
sion of the planning authority; therefore, she made 
an application for permission which was returned 
for making the necessary deposit. Thereafter, she 
did not re-submit it with the deposit, however, 
wenton putting up construction. In thelight ofthe 
provision contained in of Sec.48 of the Act which 
specifically states that no construction could be 
put up without the written permission of the 
appropriate authority, a mere making ofan appli- 
cation did not enable the applicant to put up the 
construction, pending decision by the appropriate 
authority. Therefore, there is no doubt that the 
construction put up by the owner, comprising 
first, second and third floors, on the cellar and 
ground floor of the land in question, is clearly 
unauthorised. We accordingly, answer question 
No.(i). 

9. Point No.(ui): It is the case of the appellant in 
W.A.No.425 of 1994 that it was not aware of the 
fact that the first, second and third floors were put 
up without permission. It is very difficult to accept 
this case of the appellant. It may be pointed out 
here that on 11.5.1992 when the owner made the 
application seeking permission for putting up first, 
second and third floors, there was no construction 
put up. That application was returned in August, 
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1992. Thereafter, it was resubmitted only on 
29.11.1993, whereas the unregistered lease deed 
in question for a period of ten years relied upon by 
the appellant in W.A.No.425 of 1994, came into 
existence on 24.9.1992. It is not shown by produc- 
ing acceptable material before us that the con- 
struction of the first, second and third floors was 
over by 24.9.1992, when the lease deed was said to 
have been executed. It is also relevant to notice 
that if, according to the appellant in W.A.No.425 
of 1994, the building comprising the first, second 
and third floors was ready on 24.9.1992 and it was 
put in possession of the same, no sensible busi- 
nessman like the appellant in W.A.No.425 of 1994 
would wait for nearly five months to seek permis- 
sion to run a restaurant after having paid more 
than 9 lakhs to the lessor. The materials placed 
before us show that onlyin the month of February 
1993, the appellant made the deposit for grant of 
licence for runninga restuarant. Ifreally the build- 
ing was ready on the date the lease deed is sup- 
posed to have come into existence, it is not pos- 
sible to comprehend why the appellant waited for 
over five months without using the building. Fur- 
ther, it is also doubtful whether the lease deed 
came into existence on 24.9.1992, because no 
businessman will have to a lease deed for ten years 
without registering the same, because in law it is 
not valid without registration. All these circum- 
stances would go to show that the appellant in 
W.A.N0O.425 of 1994 cannot be considered to bea 
bona fide lessee. We shall not, however, be taken 
to have expressed any opinion on the validity of 
the lease deed and we have stated this circum- 
stances only for the purpose of adjudicating the 
issue as to whether the appellant in W.A.No.425 
of 1994 can be held to be a bona fide lessee. 
Therefore, the observation, as stated above, shall 
not be used by any of the parties against the lessee, 
that the lease is nota valid one. Thus, we are of the 
view that the appellant in W.A.No.425 of 1994 
cannot be considered to be a bona fide lessee. 
Point No.(ii) is answered accordingly. 

10. Point No. (tii): During the course of the argu- 
ments, it is submitted by learned counsel appear- 
ing for the M.M.D.A. that the notice issued for 
demolition will be withdrawn, subject to the result 
of the proceedings under Sec.56 of the Act, 
because the appellant in W.A.No.420 of 1994 has 
now re-submitted the application for permission 
which is to be considered in accordance with the 
provisions of the Act, and further action would 
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depend upon the decision that would be taken on 
the application for permission re-submitted now. 
It is also submiitted by learned cousel for the 
appellant in W.A.No.420 of 1994 that both the 
Suits would be withdrawn by tomorrow. In that 
event, the injunction granted by the City Civil 
Court in both the suits would cease to be ópera- 
tive. Consequently, the M.M.D.A. would be free 
to proceed to consider the application for permis- 
sion re-submitted by the appellant in W.A.No.420 
of 1994. Once the application for permission is on 
file, even in the case of unauthorised construction, 
the notice of demolition issued as per Sec.56 of the 
Act will cease to have any effect, pending determi- 
nation ofsuch application, as provided in that very 
section. Therefore, the learned counsel for the 
M.M.D.A. is right in making asubmision thatsuch 
a notice will be withdrawn, subject to the result of 
the proceeding on the application filed for per- 
mission by the appellant in W.A.No.420 of 1994, 
who is the owner of the building. 

11. The next point for consideration is, whether 
the appellant in W.A.No.425 of 1994, who claims 
to be the lessee, should be permitted to occupy the 
first, second and third floors of the building, pend- 
ing decision on the application filed for permis- 
sion by the owner. We have recorded a finding on 
point No.(i) that the building is an unauthorised 
one. Ofcourse, the penal provisions of the Act for 
contravention of Secs.48, 49 and 56 do provide for 
penalty. The question to be decided is as to whether 
the fact that there is a penal provision for contra- 
vention of some of the provisions of the Act, by 
itself be a ground for the court to permit the 
unauthorised construction to be used as though it 
is constructed with authority. One of the objects of 
the Act is to ensure development of the city in 
accordance with the Master Plan, therefore, Sec.48 
specifically provides that no construction activity 
whatsoever shall be taken up in the area covered 
by the Master Plan from the date ofits publication 
without the written permission of the appropriate 
planning authority. If the object of the Act is to be 
achieved and a proper implementation of the 
same is to bc ensured, permitting the owner/lessee 
to occupy the unauthorised construction cannot 
be considered to be consistent or in conformity 
with the object and ensuring proper implementa- 
tion of the provisions of the Act. If such an un- 
authorised construction is permitted to be occu- 
pied, every owner of a land would with impunity 
putupconstruction without obtaining permission 
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and whenever action is taken, he would apply for 
permission with the result, the very object of the 
provisions contained in Sec.48 of the Act would be 
defeated. Any such interpretation which gives rise 
to such a situation and thereby defeats the ve 
purpose of the Act, should be avoided as it would 
undermine the provisions, and the object, of the 
Act. In these circumstances, we are of the view that 
the unauthorised construction should not be per- 
mitted to be occupied, pending consideration o 
the application for permissiion re-submitted by 
the owner. This will at least deter owners of lands 
not to take up any development activity on the 
land without the written permission from the 
Planning Authority. Normally, in such enactments, 
there will be a provision that, if the result of such 
an application is not communicated within the 
prescribed period, the permission sought for must 
be deemed to have been granted, but the Act in 
question does not contain any such provision. it 
only shows that the Legislature intended that the 
provisions of the Act should be strictly adhered to 
and no construction should be put up without the 
written permission. The intendment and the ob- 
ject of the Act can be ensured only by directing 
that the unauthorised construction should not be 
occupied until the application seeking permission 
filed for is considered. 

12. In support of the contention that the lessee 
must be permitted to occupy the building, pending 
consideration of the application seeking permis- 
sion, Mr. Vijay Shankar, learned senior counsel 
appearing for the appellant in W.A.No.425 of 
1994, has placed reliance on the decision of a 
learned single Judge of the Calcutta High Court in 
Calciatja Construction Investment Company v. Sekhar 
Chand, A.I.R. 1979 Cal. 324 and, in particular he 
relied on the observations made in paragraph 12 
of the judgment which/are as follows: 

“In view of the fact that the defendant No.2, Manick 
Chandra Damani, has come into the picture and 
parted with large sum of money and infact has 
taken possession of the property and partly let out 
the said premises to the sub-lessee and also be- 
cause of that fact there is no prima facie proof that 
Manick Chandra Damani had any knowledge 
whtsoever of the agreement entered into by and 
between the plaintiff and the defendant No.1 there 
should be no order of injunction prejudicing the 
rights of the subsequent parties.” 

That was a case arising out of the contractual 
relationship between the parties. The same 
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principle cannot at all be applied to a case, where 
there is a statutory violation. Hence, the decision 
cannot be applied to the instant case. Having 
found that the appellant in W.A.No.425 of 1994 is 
mot a bona fide lessee, to permit it to occupy the 
building would be putting a premium on the ille- 
galact of the appellants. The appellants cannot be 
permitted to take advantage of their own illegal 
act. Hence, we are of the view that pending consid- 
2ration of the application seeking permission, 
neither the owner nor the lessee should be permit- 
ted to use the first, second and third floors of the 
duilding in question. As far as the seller and ground 
Toor is concerned, the owner is free to use themin 
according with law. 
13. At the same time, the court must also ensure 
ihat the hardship that is going to be caused to the 
ywners of the building, by not allowing him to 
yecupy the unauthorised construction, should not 
se harsh or disproportionate to the act. Here is a 
‘ase where the owner has invested several lakhs of 
jupees and at the same time the lessee has also 
„advanced Rs.9,50,000. The consideration of the 
application filed for permission, now re-submit- 
ed by the owner, should not take more than a 
nonth. Therefore, we are of the view that, ifa time 
imit is imposed on the M.M.D.A. to consider the 
application no re-submitted by the owner, and 
luring that period the owner and/or the lessee are 
«ot permitted to use the building, the hardship 
‘hat would be caused to the owner and the lessee 
would be minimised. Accordingly, we are of the 
view that the directions issued by the learned 
ingle Judge require to be modified. Point No.(iii) 
s answered accordingly. 
(4, For the reasons stated above, these writ ap- 
veals are disposed of in the following terms: 
Che directions issued by the learned single Judge 
„re modified and the following directions are is- 
ued: 

i) As per the undertaking given by the appellant 
n W.A.No.420 of 1994, she shall makean applica- 
ion before the City Civil Court, Madras, by to- 
morrow, seeking withdrawal of O.S.Nos.11013 of 
992 and 4140 of 1993. If such an application is 
iled, the City Civil Court shall take up the matter 
omorrow itself and dispose it of. 

ii) The M.M.D.A., as per the undertaking given, 
hall withdraw the notice of demolition issued 
ander Sec.56 of the Act, without prejudice to its 
‘ights to proceed with the matter after a decision 
s taken on the application resubmitted by the 
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owner seeking permission. It shall do so by tomor- 
row. 

(iii) The M.M.D.A. shall decide the application 
resubmitted by the owner of the building in ques- 
tion for permission to put up construction, within 
one month from today. 

(iv) In the event the decision of the M.M.D.A. 
goes against the owner of the premises, it is open 
to her to go up in appeal and inform the M.M.D.A. 
accordingly. 

(v) During consideration of the application seek- 
ing permission, the first, second and third floors in 
question shall not be occupied eatfier by the owner 
or the lessée and it shall be kept vacant. 

(vi) In the event, permission is granted subject to 
certain conditions, before occupation of the build- 
ing, those conditions must be satisfied. If the 
application is rejected, as to whether the building 
should be kept vacant is a matter to be decided by 
the appellate Authority under Sec.79 of the Act, if 
an appeal is filed. 

(vii) There will be no order as to costs. 


BS. 


Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present: Thangamani, J. 


C.R.P.No.2024 of 1993 30th March, 1994. 
Mariya Francis and another .. Petitioner 
v. 

Peter and others ... Respondents. 


Civil Procedure Code (V of 1908), Secs.11 and 141, 
0.6, R.17 and O.23, Rule ] - Application for amend- 
ment of pleadings filed and later on withdrawn - 
Fresh application on same set of facts if barred by res 
judicata. 

Sec.11, C.P.C. no doubt refers only to matters 
directly and substantially in issue in two successive 
suits between the same parties and in respect of 
the same subject-matter. By virtue of Explanation 
VII to that Section the provisions thercin are 
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made applicable to execution proceedings also. 
there is no express terms in the section to invoke 
the doctrine in case of applications also. Except 
that Sec.141 reads that the procedure provided in 
this Code in regard to suits shall be followed as for 
as it can be made applicable in all proceedings in 
any court of civil jurisdiction. In any event, Sec.11, 
C.P.C., is not exhaustive of the doctrine of res 
judicata. The principle underlying the rule of res 
judicata may be invoked in a proper case without 
recourse to the provisions of this section. So a 
previous order in a proceeding finally adjudicat- 
ing a matter cannot be canvassed by the parties 
thereto in subsequent stages of the same proceed- 
ing. [Para. 4] 
The controversy can be looked at from another 
angle also. 0.23, Rule 1 of the Code relates to 
withdrawal of suit or abandonment of part of 
claim. Itstates that at anytime after the institution 
ofa suit, the plaintiff may, as against all or any of 
the defendants withdraw his suit or abandon part 
of his claim. And where there is such withdrawal 
or abandonment without permission of the court 
he shall be precluded from instituting any fresh 
suit in respect of such matter or such part of the 
claim. Thus, ifa plaintiffwithdraws a suit, he is not 
entitled to file a fresh suit on the same cause of 
action. Similarly, if the plaintiff files an applica- 
tion for amendment of pleadings and later on 
withdraws the application, certainly he 1s debarred 
from instituting a fresh application with the same 
set of facts unless there has been any change of 
circumstance. Sec.141 of the Code makes proce- 
dure applicable to the suits to all proceedings in 
court of civil jurisdiction. The proceedings for 
sanction to amend the pleadings are also proceed- 
ings in a civil court. Thus reading together O.23 
and Sec.141 of the Code, it appears that the pres- 
ent application is barred under Sub-rule (4) of 
Rule 1 of 0.23 of the Code. [Para. 5] 
Cases referred to: 

Arjun Singh v. Mohindra Kumar, AIR. 1964 S.C: 
993: 1964 S.C.D. 715: (1964)2 An.L.T. 341. 
[Para. 4] . 

Prahlad Singh v. Sukhdev Singh, ALR. 1987 S.C. 
1145. [Para. 4] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the District Munsif, Tirukoilur, South Arcot Dis- 
trict, dated 20.11.1992 and madeinI.A.No.2002 of 
1989 in O.S.No.373 of 1984. 
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T.Gandhi, for Petitioners. 

M.Venkatachalapathy, for Respondents. 

The Court made the following 

ORDER: Revision petitioners are defendants 
land 2 in the trial court. The present respondents 
instituted O.S.No.373 of 1984 against them in the 
Court of District Munsif of Tirukoilur fora decla- 
ration that they are the owners of suit Aand B 
schedule properties and for permanent injunction 
in respect of ‘A’ schedule property and recovery of 
possession in respect of ‘B’ schedule property. 
Revision petitioners contested the suit. The suit 
came up for trial and one witness on the side of the 
plaintiffs and three witnesses on the side of the 
defendants were examined. Exs.A-1 to A-22 and 
Exs.B-1 to B-24 werealso marked. At that time the 
plaintiffs came forward with I.A.No.1150 of 1987 
under O.6, Rule 17, C.P.C. seeking certain amend- 
ments of the plaint. The amendments mainly re- 
lated to date of death of their grand-father, inclu- 
sion of a property schedule comprising of lands 
that came to the respective sharers in an earlier 
partition in 1954, among the fathers of parties 
other and for certain consequential recitals. Hold- 
ing that the properties comprised in the new ‘C’ 
schedule have been included on the basis of the 
evidence so far gone on record and that this intro- 
duces newcause ofaction, learned District Munsif 
has dismissed the petition. It does not appear that 
this order of the trial court dated 3.8.1987 was 
challenged by the plaintiffs. Subsequently the suit 
was decreed on 6.10.1987. The first defendant 
took up the matter in appeal in A.S.No.49 of 1988 
before Sub Court, Villupuram. In this judgment 
dated 15.7.1989 learned Sub Judge allowed the 
appeal, set aside the judgment and decree of the 
trial court and remanded the matter for fresh trial 
so as to enable both sides to let in additional 
evidence besides the materials on record to subtan- 
tiate their respective contentions. Accordingly the 
Suit again came up for trial in the Court of District 
Munsif. 

2.On 20.10.1989 the plaintiffs again came forward 
with IA.No.2002 of 1989 under 0.6, Rule 17, 
C.P.C. seeking practically thesameamendment of 
plaint which they have asked for in I.A.No.1150 of 
1987. This petition was resisted by the defendants 
that in view of the order in J.A.No.1150 of 1987 the 
petition is not maintainable and that the proposed 
amendment would alter the nature and character 
of the suit. Learned District Munsif allowed the 
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petition without cost. So defendants in the suit 
have come forward with this civil revision petition 
assailing the said order. 
3. In the impugned order learned District Munsif 
has not given any reasons for his conclusions. He 
has simply extracted the contents of the pleadings, 
reiterated then twice and held that there is noth- 
ing wrong in carrying out the amendments as 
prayed for. It is practically a non-speaking order 
without giving any reasons for its conclusion. 
4. Learned counsel for the revision petitioner 
mainly urged that this application foramendment 
of plaint is hit by the principles of res judicata since 
he point involved was directly and substantially in 
dispute in the earlier ].A.No.1150 of 1987 which 
was dismissed. Sec.11, C.P.C no doubt refers only 
to matters directly and subtantially in issues in two 
successive suits between the same parties and in 
respect of the same subject matter. By virtue of 
Explanation VII to that section the provisions 
therein are made applicable to execution proceed- 
ingalso. There is no express terms in thesection to 
invoke the doctrine in case of applications also. 
Except that Sec.141, C.P.C. reads that the proce- 
dure provided in this Code in regard to suits shall 
be followed, as far as it can be made applicable, in 
all proceedings in any court of civil jurisdiction. In 
any event Sec.11, C.P.C. is not exhaustive of the 
doctrine of res judicata. The principles underlying 
the rule of res judicata may be invoked ina proper 
case without recourse to the provisions of this 
section. Soa previous order ina proceeding finally 
adjudicating a matter cannot be canvassed by the 
parties thereto in subsequent stages of the same 
proceeding. The Supreme Court has held in Arjun 
Singh y. Mohindra Kumar, AIR. 1964 S.C. 993: 
1964 S.C.D. 715: (1964)2 An.L.T. 341, that even if 





the rule of res judicata does not apply, if applica-. 


tions are made for reliefon thesame basis after the 
same has once been disposed of, the court would 
be justified in rejecting the same as an abuse of 
process of court. Prahlad Singh v. Sukhdev Singh, 
ALR. 1987 S.C. 1145, lays down that the decision 
given by a court at an earlier stage of a case is 
binding at a later stage is well settled though 
inerlocutory judgments are open for adjudication 
by an appellate authority in an appeal against the 
final judgment. 

5. The contoversy can be looked at from another 
angle also. 0.23, Rule 1 of the Code relates to 
withdrawal of suit or abandonment of part of 
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‘claim. Itstates that at any timeafter theinstitutio 
ofa suit the plaintiff may, as against all or any O 
the defendants, withdraw his suit or abandon par 
of his claim. And where there is such withdrawa 
or abandonment without permission of the court 
he shall he precluded from instituting any fresh 
suit in respect of such matter or such part of th 
claim. Thus, if a plaintiff withdraws a suit, on th 
same cause ofaction. Similarly, if the plaintiff files 
an application for amendment of pleadings and 
later on withdraws the application, certainly he is 
debarred from instituting a fresh application with 
the same set of facts unless there has been any 
change of circumstances. Sec.141 of the Code 
makes procedure applicable to the suits to all 
proceedings in court of civil jurisdiction. The 
proceedings for sanction to amend the pleadings 
are also proceedings in a civil court. Thus reading 
together O.23 and Sec.141 of the Code, it appears 
that the present application is barred under Sub- 
tule (4) of Rule 1 of 0.23 of the Code. So, the 
order of learned District Munsif that since 0.6, 
Rule 17, C.P.C., can be invoked at any stage of the 
proceedings claim for amendment fo the plaint 
has to be allowed is erroneous. 
6. In the result, the civil revision petition is al- 
lowed and the order of the court below dated 
20.11.1992 in I.A.No.2002 of 1989 is set aside, and 
that application is dismissed. No costs. 


B.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present: Srinivasan and Abdul Had, JJ. 


S.A.NOo.617 of 1993 and L.P.A.No.245 of 1993 
6th April, 1994. 


K-_Kanakarathnam . Appellant 
v. 
A.Pcrumal and another ... Respondents. 


(A) Civil Procedure Code (V of 1908), O.6, Rule 4 - 
Contention in second appeal that settlement deed 
executed by defendant was invalid as vitiated by 
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fraud - Necessary and material facts not pleaded in 
plaint or appeal memo - Evidence produced, if can 
be considered. 

It is settled law that as per 0.6, Rule 4, C.P.C., 
necessary and material facts should be pleaded in 
Support of the case set up and that in the absence 
of pleadings, evidence if any, produced cannot be 
considered. The object of the rule is that in order 
to have a fair trial it is imperative that the party 
should state the essential material facts so that the 
other party may not be taken by surprise. /Para. 8] 
(B) Evidence Act (I of 1872), Sec.68 - Settlement 
deed - Factum of execution not in dispute - Proof of 
execution - Sec.68 has no application. [Para. 17] 
(C) Letters Patent (Madras), Clause 15 - Interim 
mandatory injunction ordered by trial court - Con- 
firmed in civil miscellaneous appeal by a single 
Judge of High Court - Order, if a judgment - Appeal, 
if lies against such order. 

It is well-settled that interlocutory orders as the 
present one can also be judgment under the Clause 
15 of the Letters Patent (Madras). It is not neces- 
sary that the court should pass a final decree or 
final order in order thatan appeal under Clause 15 
of the Letters Patent should lie. [Para. 19] 
Cascs referred to: 

Ramsewak v. Ajirana, A.LR. 1988 All. 41. [Para. 8] 
Bholaram v. Ameerchand, A.I.R. 1981 S.C. 1209: 
(1981)2 S.C.C. 414. [Para. 8] 

Annapoorni Ammal v. G.Thangapalam, (1989)3 
S.C.C. 287. [Para. 8] 

Ramachandra y. Ramalingam, A.I.R. 1963 S.C. 
302: 1962 S.C.D. 982: (1963)1 An.L.T. 86: (1963) 1 
S.C.A. 330. [Para. 8] 

T.V.Tuljaram Row v. M.K.R.V_Alagappa Chettiar, 
ILL.R. 35 Mad. 1. [Para. 17] 

Shah Babulal Khimyi v. Jayaben D.Kania, ALR. 
1955 Bom. 256 D.B.: (1981)4 S.C.C. 8. [Para. 17] 
Appeal against the decree of the City Civil Court 
(V Additional Judge), Madras, dated 16.3.1993 in 
Appeal Suit No.254 of 1992 preferred against the 
decree of the City Civil Court (IV Assistant Judge), 
Madras in Original Suit No.2421 of 1988, etc. 
Mrs.R.S.Indira, for Appellant. 

R. Vedantham Srinivasan, for J.Krishnamachari, for 
Respondents. 

The Judgment of the Court was delivered by 
Abdu! Hadi, J: The Second Appeal No.617 of 1993 
and L.P.Appeal No.245 of 1993 are connected 
proceedings and hence they are taken up together. 
Parties in both the proceedings are one and the 
same and so, they will be referred to herein as per 
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their respective ranks in O.S.No.2421 of 1988 on 
the file of 4th Assistant Judgé, City Civil Court, 
Madras (herein after referred to as ‘former suit’) 
out of which the above second appeal arises. 

2. Defendantin thesaid former suit (Kanakarathi- 
nam) is the appellant in the second appeal, which 
has been preferred against the reversing judgment 
and decree, dated 16.3.1993 in favour of the plain- 
tiffs 1 and 2 therein (respondents herein), passed 
in A.S.No.254 of 1992 on the fileof 5th Additional 
Judge, City Civil Court, Madras. The said former 
suit which was dismissed by the trial court is for 
declaration of plaintiffs’ title to the suit house 
bearing Door No.243, Arcot Road, Vadapalani, 
Madras, pursuant to the registered setlement deed 
dated 7.6.1973 executed by the defendant and her 
deceased husband Jagannathan Reddiar in favour 
of the said plaintiffs, (Perumal and Sumathy) for 
the declaration that the deed of revocation of the 
abovesaid registered settlement, dated 17.6.1983 
executed by the defendant is void and for a direc- 
tion to the defendant to vacate the portion of the 
suit property in her occupation and deliver vacant 
possession thereof to the plaintiffs. The abovesaid 
Jagannathan Reddiar died on 17.7.1980 and their 
daughters are the 2nd plaintiff Sumathi (P.W.2) 
and one Hemalatha (P.W.2) and their sons are 
one Kirubaram and Venkataram (D.W.2). 

3. The defendant also filed a suit in O.S.No.10620 
of 1992 on the file of 3rd Assistant Judge, City 
Civil Court, Madras (hereinafter referred as latter 
Suit) that is, about four years after the above 
referred former suit. The abovesaid L.P.Appeal 
No.245 of 1993 filed by the abovesaid plaintiff in 
the former suit arises out of ].A.No.21772 of 1992 
in thesaid O.S.No.10620 of 1992, which also relate 
to the abovesaid house property. In this lattersuit, 
the said defendant sought for possession of a 
portion of the said property, for mandatory in- 
junction to remove the obstructions that pre- 
vented access to the said house property and for 
injunction to restrain the abovesaid plaintiffs in 
the former suit from collecting rents from the said 
property and for mesne profits. In the said latter 
suit, the abovesaid I.A. sought for temporary in- 
junction, pending suit, against interference of 
possession and also for mandatory injunction as 
prayed for in thesuit etc. Thesaid I.A. was allowed 
by the trial court by order dated 22.12.1982 (Thus, 
this order in the abovesaid I.A. is subsequent to 
the judgment and decree in the former suit but 
before the judgment and decree in A.S.No.254 of 
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1992) The said order has also been confirmed by 
the order dated 18.11.1993 in C.M.A.No.52 of 
1993 on the file of this Court. Therefore, ag- 
grieved by the said concurrent order, the plaintiffs 
in the former suit, has preferred the abovesaid 
LP.A. 

4. So, it is clear, from what is narrated above, that 
the dispute in both proceedings in between the 
mother on the one hand, and her daughter (Sumathy) 
and the latter’s husband on the other hand, in 
relation to the abovesaid house in question, and 
that the dispute is whether the settlement deed 
Ex.A-1 dated 7.6.1973 executed by both mother 
and father in favour of the said daughter and son- 
in-law is valid (Though the said father also exe- 
cuted the said deed, as per recital in Ex.A-2 and as 
per Ex.A-14 (28.2.1951) by which above the defen- 
dant purchased the site in question, he was not the 
owner thereof but the mother alone was the owner. 
It is also in evidence that she alone put up house 
building thereon. Though the mother has exe- 
cuted the said settlement deed on 7.6.1973 thesaid 
document was registered only on 28.9.1973. After 
the death of her husband, she has executed the 
above referred to deed of revocation of the settle- 
ment (Ex.A-26) on 17.6.1983, that is about ten 
years after the execution of the said settlement. 
5. The main argument of learned counsel for the 
defendant before us is that when the said settle- 
ment was executed, the defendant was made to 
understand that only a part of the said property 
was given therein and that too, to the abovesaid 
daughter Sumathy only and not to the son-in-law 
Perumal and that even the said grant can be en- 
joyed by the daughter only after the life time of the 
defendant. In other words, according to the said 
counsel, there were misrepresentations and fraud 
1n the execution of the said settlement and that is 
why, ıt was not valid, and the subsequent revoca- 
tion of the settlement was also executed by herson 
after she came to know the same. It is this argu- 
ment which was projected by the said counsel as 
the substantial question of law arising in this case. 
6. But, first of all, we must point out that such a 
question has not been formulated by this Court 
when the second appeal was admitted. The “sub- 
stantial questions of law” formulated by this Court 
then are only the following: 

1. Whether Ex.B-15 xerox copy of the discharge 
certificate of loan is a clear prrof that this appel- 
lant/defendant has discharged the loan? 

2. Whether the promise of giving an immovable 


propery to the bride in consideration of the mar- 
riage is Dowry or not? 

3. Whether the conveyance of her (defendant/ 
appellant’s) property to the 1st respondent/plain- 
tiff is in accordance with the promise in connec- 
tion with her marriage? 

Thus we find that the abovesaid points raised first 
by the counsel as “substantial questions of law” do 
not figure inthe “substantial questions of law” 
formulated by this Court at the time of admission 
of the second appeal. Nor such points have been 
raised “precisely” in the grounds of appeal by the 
appellants as required under Sec.100(3), C.P.C. 
7. Anyway, since the said points have been argued 
foremost by the said counsel we shall take up the 
same first, to find out whether there is any error in 
that regard committed by the lower appellate court 
and ifso, whether the said error would really give 
rise to any substantial question of law. 

8. The said arguments of the counsel cannot hold 
water at all since no particulars of any alleged 
fraud or misrepresentation have been pleaded at 
all by the defendant in teh written statement. This 
is what lower appellate court has also rightly ob- 
served. The relevant pleading ın the written state- 
ment is only as follows: 

“The alleged registered deed of settlement dated 
7.6.1973, “executed” by late Jagannatha Reddiar, 
the husband of this defendant was tainted with 
fraud and illegality. This defendant did not ‘in- 
tend’ to execute any such document. The allega- 
tion on the date of the registration of.settlement 
deed i.e. from 28.9.1973, the title and ownership in 
respect of the house property at No.243, Arcot 
Road, passed on the plaintiffs, and the said settle- 
ment is irrevocable is false, since the alleged set- 
tlement “executed by the defendants late hus- 
band” was void and unenforceable and it has been 
revoked by registered deed of revocation dated 
12.6.1983". 

Thus we find first ofall that even in the mannerin 
which the above referred to argument has been 
advanced before us, there is no plea in the written 
statement. Further though the words “fraud”, 
“illegality” and “void and uncnforceable” are used 
in the abovesaid extracted passage, absolutely no 
particulars thercof have been given at all in the 
written statement. O.6, Rule 4, C.P.C. says. 

“In all cases in which the party pleading relics on 
any misrepresentation, fraud, breach of trust, wilful 
default, or undue influcnce and in all other cascs 
in which particulars may be necessary beyond such 


196 


as are exemplified in the forms aforesaid, particu- 
lars (with dates and items if necessary) shall be 
stated in the pleading”. 

It is settled law that as per this rule, necessary and 
material facts should be pleaded in support of the 
case set up and that in the absence of pleadings, 
evidence if any produced cannot be considered. 
The object of the rule is that in order to have a fair 
trial itis imperative that the party should state the 
essential material facts so that the other party may 
not be taken by surprise. No doubt, the learned 
counsel for the defendant argued that the plead- 
ings should receive liberal construction and that if 
the parties knew the case and proceeded to trial on 
a certain issue by producing evidence, it would 
note be open to the other party to raise a question 
of absence of pleadings in appeal, But we do not 
think such a liberal construction is warranted in 
this case. 

9. Anyway, even assuming that such a liberal con- 
struction is warranted in this present case, we do 
not find any merit in the claim made by the defen- 
dant that the abovesaid settlement decd ıs not 
valid. The lower appellate court has given cogent 
reasons for coming to the condition ıt reached. It 
has also been held in Ramsewak v. Ajirana, A.LR. 
1988 All. 41, that a finding of fact regarding fraud 
and undue influence is not liable to be interferred 
with in second appeal. It is significant to point out 
that Supreme Court has held that the High Court 
should not travel beyond the proper limits of 
second appellate jurisdiction by disturbing the 
concurrent findings of fact (vide: Bholaram v. 
Ameerchand, A ILR. 1981 S.C. 1209: (1981)2 S.C.C. 
414. Further, in Annapoorni Ammal v. 
G.Thangapalam, (1989)3 S.C.C. 287 and Rama- 
chandra v. Ramalingam, A.I.R. 1963 S.C. 302: 1962 
S.C.D. 982- (1963)1 An.L.T. 86: (1963)1 S.C.A. 
330, the Supreme Court held that even if the lower 
appellate court reverses the finding of the trial 
court, the High Court cannot interfere with a 
finding of fact. 

10. Very often the counsel for the defendant stressed 
the fact that in the present case, a very old woman 
has executcd the abovesaid Ex.A-1 settlement decd 
and her version that there was misrepresentation 
of fraud must be accepted In fact, the counsel at 
one stage even sought to advance the argument 
that there was undue influence in executing the 
Ex.A-1, but there is absolutely no basis the what- 
soever either in teh pleadings or evidence in sup- 
port of such an argument. 
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11. Even with reference to the alleged misrepre- 
sentation or fraud, it must be noted that Ex.A-1 
was not only executed by the defendant but also by 
her husband and that after the said execution in 
1973 the defendant's husband lived till 1980. Further 
even the defendant has signed Ex.A-1 in English. 
That may also give out her level of education to 
some extent. Further, in the said document the 
defendant’s other daughter Hemalatha P.W.3 and 
the son Venkataram D.W.2 have attested. D.W.2 
is a retired Regional Manager of Co-optex (vide 
P.W.2) and there was no whisper by him of any 
such alleged misrepresentation or fraud at the 
time of the execution of Ex.A-1. He only deposed 
vaguely, “settlement “. He did not 
say what is that “ “and in which “ “he 
came to know about it. Further, as per the evi- 
dence of P. W.2 (2nd plaintiff) (on which there was 
no cross-examination) at the time of execution of 
Ex.A-1, apart from executants and plaintiffs, P.W.3, 
D.W.2 and P.W.3’s husband were present Further, 
the alleged misrepresentation or fraud was not 
even out to P.W.1 in cross-cxamination in the 
manner in which it is now argued. The suggestion 
that was put to him was different and that is borne 
out by the following deposition of him in cross: 


“pppsutamerGwevemds ALANLA eresr 
Lneralag DL Ob Cermg Amia angen 
ArAnA Cos 5 ig. dd Argo eurmiel 
ul GaA Cer erni Clemevougy AUA.” 

Further P.W.3 also deposed that her father knew 
to read Tamil. The lower appellate court also 
points out that it is admitted that defendant's 
husband is a pensioner, cducatcd and having wordly 
experience. 

12. In thecircumstanccs, ıt cannotalso be believed 
that for ten ycars after the execution of Ex.A-1, the 
defendant was not aware of the alleged misrepre- 
sentation or fraud playcd upon her to secure the 
said document. Only in 1983, she has chosen to 
execute the cancellation document Ex.A-26 alleg- 
ing the abovesaid misrepresentation of fraud. 
Further, as learned counsel for the plaintiffs points 
out the settlement itsclf was an onerous one since 
already the subject matter of the settlement was 
mortgaged on 22.8.1972 by the defendant as borne 
out by Ex.A-13 mortgage deed and that even as per 
the recital in Ex.A-1 the plaintiffs have to dis- 
charge the said mortgage, Ex A-13. Itis also borne 
out from Ex.A-3 that the plaintiff have discharged 
the same subscquently. That is why the original 
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document had been returned to the plaintiffs. In 
the circumstances, the lower appellate court not 
relying on the xerox document Ex.B-15 cannot 
give rise to a Substantial question of law at all. 
Further, we also see no reason to differ from the 
lower appellate court in its appreciation of evi- 
dence ın this regard. 

13. Further though Ex.A-1 was executed on 7.6.1973 
it was registered more than three months later i.e. 
only on 28.9.1973. It is also in evidence that the 
plaintiffs were in Coimbatore at that time when 
the document was registered at Madras. Further, 
it is also in evidence that the original settlement 
deed also remained with the defendant from the 
date of execution till the date of registration. 
These features also belie story of misrepresenta- 
tion of fraud or illegality as now argued by the 
lerned counsel for the defendant. 

14. These apart as the lower appellate court has 
also rightly pointed out the recitals in Ex.A-8 also, 
go against the case of the defendant. Ex.A-8 is 
dated 11.6.1981 and it is a settlement deed by the 
defendant in favour of her son Kirubaram in re- 
spect of well. The said Kirubaram was earlier 
given under Ex.A-12 dated 11.6.1968, a portion of 
the property which the defendant purchased under 
Ex.A-14 document in 1951 (The remaining por- 
tion thereof is the suit property) Ex.A-8 was exe- 
cuted in 1981. Since, when Ex.A-12 document was 
executed earlier, there was no reference to a wall 
found in Ex.A-12 property, the above referred to 
Ex.A-8 was executed in respect of the will. Evenin 
this document executed by the defendant thercare 
recitals about the execution of Ex.A-1 and its 
registration. butin Ex.A-8 there is no whisper that 
Ex.A-1 was executed only to daughter Sumathy 
and not to son-in-law or that the daughter has to 
take or enjoy the house only after the life time of 
the defendant or that only a part of the suit prop- 
erty was given under Ex.A-1. The lower appellate 
court also points out that even P.W.3 Hemalatha 
the other daughter of the defendant was not cross 
examined on the abovesaid footing. 

15. The lower appellate court has also given other 
valid reasons for coming to the conclusion it reached 
and itis not necessary for us to specifically refer to 
all of them. There is absolutely no difficulty in 
confirming the judgment and decree of the lower 
appellate court, At any rate, the learned counsel 
for the defendant could notadvance any argument 
warranting us to conclude that the case involves 
any ‘substantial question of law’ in which the court 
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below has erred. Even with reference to No.(2) 
and (3) of the “substatntive question of law” as 
originally formulated by this Court at the time of 
admission of the S.A. We have to state that there 
be no plea or proof regarding the same. 

16. No doubt learned counsel for the defendant 
also submitted that the suit is barred by limitation 
on the footing that the plaintiff cannot seek to set 
aside Ex.A-26 cancellation deed, out of time. This 
contention also is absolutely devoid of any merit, 
when Ex.A-1 is a valid document, as has been 
found by is also, it automatically follows that 
Ex.A-26 is non est and absolutely has no validity at 
all and so the question that it has to be set aside 
does not at all arise. 

17. Learned counsel also sought to submit faintly 
that the defendant having been in possession of 
the said suit house for a very long time, despite 
Ex.A-1 settlement in 1973, ıt should be held that 
the defendant prescribed title by adverse posses- 
sion. This argument also has absolutely no merit. 
It is clear that her possession is only permissive 
possession as has been rightly held by the lower 
appellate court, and also borne out by several 
documents relied on by the court below for com- 
ing to the said conclusion. The relationship be- 
tween the parties also would lead us to the same 
conclusion. Lastly it may also be pointed out that 
Sec.68 of the Evidence Act has no application to 
the present case, the factum of execution of Ex.A- 
t being not in dispute. Hence there is absolutcly 
no justification for our interference under Sec. 100, 
C.P.C. 

18. Regarding the L.P.Appeal, we have initially to 
point out the following observation made in the 
appellate order dated 18.11.1993 in the above 
referred C.M.A.No.52 of 1993. 

“I have carefully scrutinised the order passed by 
the court below and Jam in total agreement to the 
submission made by Mr.S.V_Jayaraman, the learned 
counsel appearing for the appellants (ie. plain- 
tiffs in O.S.No.2421 of 1988) that it has not at all 
considered the materials placed by the rival sides”. 
However, the learned Judge observed consequently 
as follows: 

“But on that score, I do not feel it necessary to set 
asideand remit the matter back to the court below 
sinceon the materials placed before me, Iam clear 
that the order of the court below canbe sustained. 
Though interim mandatory injunction till the 
disposal of the suit is a rare remedy, the materials 
and facts available in this case, do warrant grant of 
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such injunction and I find absolutely no ground to 
set aside the order “ 

But the learned Judge has not pointed out the 
materials and facts available which according to 
him warrant confirming the order of the trial court 
in I.A. At any rate in the light of our above deci- 
sion, confirming the judgment and decree of the 
lower appellate court in A.S.No.254 of 1993, there 
is no scope at all for granting the prayer in the 
abovesaid I.A. in O.S.No.10620 of 1992. There- 
fore, L.P.A. has necessarily to be allowed and the 
orderin C.M.A.No.620f1993 and theorderin] A. 
are necessarily to be set aside. 

19. No doubt, the learned counsel for the defen- 
dant also sought to argue that L.P.A. itself is not 
maintainable since the order in C.M.A. is not a 
‘judgment’ within the meaning of Clause 15 of the 
Letters Patent. This argumentalso is devoid ofany 
merit. itis well-settled that Interlocutory orders as 
the present one can also be judgment under the 
said Clause 15. It is not necessary that the court 
should pass a final decree or final order in order 
that an appeal under Clause 15 should lie (Vide: 
T.V.Tuljaram Row v. M.K.R.V.Alagappa Chetnar, 
LL.R. 35 Mad. 1, Shah Babulal Khinyi v. Jayaben 
D.Kania, AIR. 1955 Bom. 256 D.B.: (1981)4 S.C.C. 
8. Therefore, the order in C.M.A. is a judgment 
within the meaning of Clause 15 of the Letters 
Patent. Therefore, the net result is second a ppeal 
is dismissed and L.P.A is allowed. In view of the 
relationship between the parties, we are not award- 
ing costs in both the appeals. 


B.S. ---- Second Appeal dismissed and L.P.Appeal 
allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present: Abdul Hadt, J. 


C.R.P.Nos.3163 and 3164 of 1993 


4th February, 1994. 
X Ganapathy Konar „Petitioner 
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(A) Civil Procedure Code (V of 1908), O.9, Rule 13 
- Limitation Act (XXXVI of 1963), Sec.5 - Applica- 
tion to set aside ex parte decree filed after delay of 33 
months - Petitioner filing application for excusing 
delay - Application allowed only on ground that 
respondent did not appear - If sustainable. 

On thesole ground that the respondent in the said 
application (petitioner herein) has not appeared 
before the court below, the application has been 
Straightaway allowed despite the fact that the delay 
is as much as 33 months, that is, roughly about 
1000 days and despite the fact that the allegations 
in the supporting affidavit have been stoutly de- 
nied in the counter-affidavit. The learned single 
Judge has not even found that he is satisfied with 
the averments made in thesupporting affidavit for 
excusing the abovesaid inordinate delay of about 
1000 days. Admittedly there was no oral evidence 
by the petitioner in thesaid application. Yet, even 
without finding that it is satisfied with the reasons 
given in‘the supporting affidavit for excusing the 
delay, the court below cannot straightaway excuse 
the abovesaid inordinate delay solely on the ground 
that the respondent before it did not appear when 
the application was taken up. [Para. 5] 
(B) Civil Procedure Code (V of 1908), Sec.115 - 
Alternative remedy available - High Court, if can 
interfere under Sec.115. 

The powers under Sec.115 of the Civil Procedure- 
Code are no doubt discretiionary and hence, this 
Court would normally refuse to interfere under 
the said section if there is any other remedy open 
to the party. Nevertheless, it has also been held in 
several decisions including of this Court that in 
‘exceptional cases, the High Court can interfere 
even if there is any other remedy open to the party 
aggrieved. [Paras. 8 and 9] 
Cases referred to: 

Sheo Prasad Singh v. Kasnuri Kuar, (1 798 )10 All. 
119. [Para. 8] 

Ittiachan v. Velappan, IL.R. (1885)8 Mad. 484. 
[Para. 8] 

Kashirao Panduji v. Ramchandra Balaji, ALR. 
1948 Nag. 362. [Para. 9] 

The Official Receiver Guntur v. Amara Seshayya, 
(1940)2M.L.J. 860: A.I.R. 1941 Mad. 262: 52 L.W. 
810: 1940 M.W.N. 1225. [Para. 10] 

Bagyalakshmi v. Bappu Ayyar, (1945) 2 M.L.J. 567: 
ALR. 1946 Mad. 90: I.L.R. 1946 Mad. 640: 58 L.W. 
634: 1945 M.W.N. 761 : 223 I.C. 325. [Para. 10] 
Ranganayaki v. Shivarama, 58 M.LJ. 104: ALR. . 
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1930 Mad. 216: 122 I.C. 337: 31 L.W. 849. 

[Para. 10] 
Ram Sundar v. Paras Ram, A.LR. 1946 Oudh 88. 
[Para. 10] 
Ballelal v. Manoharlal, A.I.R. 1944 Nag. 295. 
[Para. 10] 
Sri Krishnadass v. H.Chandook Chand, LL.R. 
(1909)32 Mad. 334. [Para. 10] 

Petitions under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the District Munsif, Valliyur, Tirunelveli District, 
dated 26.7.1993 and made in J.A.No.680 of 1992 in 
O.S.No.35 of 1988 respectively. 

V.Raja Narayanan, for Petitioner. 
P. Pepsin Fernando, for Respondent. 
The Court made the following 

ORDER: These civil revision petitions have been 
filed by the plaintiff in O.S.No.35 of 1988 on the 
file of the District Munsif’s Court, Valliyur (which 
was originally O.S.No.12 of 1982 on the file of the 
District Munsif’s Court, Tirunelveli). 

2. C.R.P.No.3163 of 1993 has been filed against 
the order dated 26.7.1993, allowing I.A.No. 680 of 
1992 in the said suit. The application was filed by 
the respondent/defendant for excusing the delay 
of 33 months in filing the application to set aside 
the ex parte decree dated 5.1.1989 in the abovesaid 
suit. 
3. C.R.P.No.3164 of 1993 is against the order 
dated 26.7.1993, allowing IL.A.No.681 of 1992 filed 
by the defendant-respondent for setting aside the 
abovesaid ex parte decree dated 5.1.1989. 
4. Even at the outset, I may state that curiously the 
above I.A.No.681 of 1992 has been numbered 
even before the abovesaid I.A.No.680 of 1992 has 
becn allowed. In other words, both the applica- 
tions have been numbered together and posted for 
hearing together and an order has been passed in 
both the applications on the same day, vz 26.7.1993. 
5. In I.A.No.680 of 1992 after setting out what 1s 
contained in the affidavit and counter-affidavit, 
the court below has allowed the said application, 
observing only as follows in paragraph 4 thercof: 


“adi oganwo HOpSHD aeons 
Aamo. Ai ogari SUI gaui AV. 
Deer guri maA Lsi. ahr ogar 
THOT AOPA UHENT LG) AO 
diau AApa.” 
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So, on the sole ground that the respondent in the 
said application (petitioner herein) has not ap- 
peared before the court below, the application has 
becn straightaway allowcd, despite the fact that 
the delay is as much as 33 months, that is roughly 
about 1000 days and despite the fact that the 
allegations in the supporting affidavit have been 
stoutly denied in the counter affidavit. The learned 
Judge has not even found that he is satisfied with 
the averments made in the supporting affidavit for 
excusing the abovesaid inordinate delay of about 
1000 days. Admittedly, there was no oral evidence 
by the petitioner in the said application. Yet, even 
without finding that it 1s satisfied with the reasons 
given in the supporting affidavit for excusing the 
delay, the court below cannot straightaway excuse 
the abovesaid inordinate delay, solely on the ground 
that the respondent before it did not appear on 
26.7.1993 when the application was taken up. 
Putting it very mildly, it is very much regrettable 
that the court below has acted in this way. 

6. In LA.No.681 of 1992 also, the court below, 
after referring to the affidavit and counter-affida- 
vit, has allowed the said application, observing 
only the following: 


“Sra BTOSSOMS werohlaasCanh grsHoo 
Arig c1.08 stove. 680/92 yo sssluGAp gi. 
Depart guri Amni renati. aAirogør 
TNT SOPH umas Mwn. Ar oga 
SIUM pani Hama. starGeu Abog AV 
AssuuGaépg.” 


Here again, only because the respondent before ıt 
(petitioner herein) was not present, the court 
below has straightaway allowed the said applica- 
tion, after referring to the allowing of I.A.No.680 
of 1992. Even assuming that I.A.No.680 of 1992 
has been rightly allowed, the court below cannot 
straightaway allow I.A.No.681 of 1992 on the sole 
ground that the respondent before it (petitioner 
herein) remained ex parte, as stated above. 

7. Despite all the abovesaid features, the learncd 
counsel for the respondent points out that the 
petitioner should have only filed petitions to set 
aside the abovesaid ex parte orders in ]LA.Nos.680 
of 1992 and 681 of 1992 and that the petitioner 
cannot file civil revision petitions in this Court 
instead. In other words, according to him, these 
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civil revision petitions are not maintainable, when 
there is a remedy available to set aside the abovesaid 
ex parte orders in I.A.Nos.680 and 681 of 1992, 
8. I have considered these submissions. The pow- 
ers under Sec.115 of the Civil Procedure Code are 
no doubt discretionary and hence, this Court would 
normally refuse to interfere under the said sec- 
tion, if there is any other remedy open to the party. 
(vide: Sheo Prasad Singh v. Kasturi Kuar, (1988)10 
All. 119 and Ittiachan v Velappan, LL.R. (1885)8 
Mad. 484.) 

9. Nevertheless, it has also been held in several 
decisions, including of this Court, that in excep- 
tional cases, the High Court can interfere even if 
there is any other remedy Open to the party ag- 
grieved. In Kashirao Panduji v. Ramchandra Balaji, 
ALR. 1948 Nag. 362, it has been held that though 
the ordinary rule is that where the aggrieved party 
has another remedy available, the High Court 
would not be willing to interfere, it is unquestion- 
able that even if there be such remedy the High 
Court may interfere ın exceptional cases. 

10. Similar rulings are therein The Official Re- 
ceiver, Guntur y. Amara Seshayya and others, (1940)2 
M.L.J. 860: AIR. 1941 Mad. 262: 52 L.W. 810: 
1940 M.W.N. 1225, Bagyalakshnu v. Bappu A yyar, 
(1945)2 M.L.J. 567: A.LR. 1946 Mad. 90: LL.R. 
1946 Mad. 640: 58 L.W. 634: 1945 M.W.N. 761 : 223 
T.C. 325 and Ranganayaki v. Shivarama, 58 M.L.J. 
104: A.I.R. 1930 Mad. 216: 122 I.C. 337: 31 L.W. 
849. It has also been held in Ram Sundar v. Paras 
Ram, ALR. 1946 Oudh 88 and Ballelal v. Ma- 
noharlal, A.ILR. 1944. Nag. 295, that even when 
other remedy ıs open, the High Court shall in- 
terefere, where non-interference would result in 
multiplicity of proceedings, delay and in unneces- 
sary expenses to the parties. (vide: Sri Krishnadass 
v. H. Chandook Chand, I.L.R. (1909)32 Mad. 334. 
11. I have no doubt that, in the light of what has 
been stated above, the present case is a fit one 
which would come under the above referred to 
exceptional cases. Therefore, the abovesaid im- 
pugned orders of the court have necessarily to be 
set aside. Accordingly, they are set aside and the 
civil revision petitions arc allowed. However, in 
the circumstances of the case, ther willbe no order 
as to costs. The court below is directed to try the 
abovesaid J.A.No.680 of 1992 afresh according to 
law, after hearing both the partics and ifnecessary, 
after allowing the parties to let in evidence. In case 
1.A.No.680 of 1992 may be taken up for disposal 
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afresh in accordance with law. If LA.No.680 of 
1992 is dismissed, the abovesaid I.A.No.681 of 
1992 will also have to be dismissed. The court 
below is directed to deal with the matter afresh 
thus as expeditiously as possible within four weeks 
from the date of receipt of a copy of this order. No 
costs. 


B.S. ---- Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, J. 


C.R.P.Nos.570, 571 and 572 of 1987 and S.A.Nos.260 
and 1041 of 1987 24th September, 1993. 
R.S.Swami Rao and others „Petitioners 
v. 
T.K-Kumaraswamy and another ...Respondents. 


(A) Limitation Act, Sec.18 - Acknowledgment of 
liability - Advocate appearing for the petitioners in 
the insolvency petition - Filing a true copy in court 
afier signing the same - Copy confirming the full 
details of amounts due to various creditors - Includ- 
ing the plaintiffs - Whether that would amount to 
acknowledgment of lability. 

(B) Limitation Act, Sec.2] - Applicability. 

Held, that in the present case, what is rclied on as 
an acknowledgment is only a filing of a true copy 
of the Insolvency Petition. The fresh copy had to 
be filed because of the addition of one morecrcdi- 
torasa party. In the original insolvency petition an 
entry would have been madc to the effect that such 
a person had been impleaded as party by order 
made in the interlocutory application. Consequently 
the defendants 2 to 5 would have been called upon 
to file a real copy of the amended petition. The 
advocate signed it as true copy. In fact he has not 
even written the words “true copy” but only T.C. 
and signed below 1. It is well known that whenever 
a plaint or petition is amendcd by addition of 
partics or deletion af partics, the necessary entrics 
will be made only in the original petition and the 
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counsel on record will be called upon to file cor- 
rected or amended copy of the plaint or petition. 
Filing of fresh copy would not amount to filing of 
fresh petition or plaint. In the present case, the 
filing of the near copy in the Insolvency Petition 
would not amount to a fresh acknowledgment 
within the meaning of Sec.18 of the Limitation 
Act. 

Sec.21 of the Indian Limitation Act clearly points 
out that the suit can be deemed to have been 
instituted only when he was made party thereto, 
but against all the other parties the suit is insti- 
tuted on the original date on which it was filed. In 
the present case, in the Insolvency Petition one ‘K? 
is added as creditors and the amended copy was 
filed into court. This would not amount to a fresh 
acknowledgment as there is no intention on the 
part of the advocate or parties thereto to ac- 
knowlege the liability of the creditors therein in 
the Insolvency Petition. There must be a clear 
intention to admit such a jural relationship be- 
tween the parties. It cannot be inferred that in 
filing the neat copy into court, the partics thereto 
or the Advocate had an intention to admit the 
jural relationship of the parties as debtors and 
creditors. [Paras. 6 & 7] 
Cases referred to: 

Shapoor Freedom Mezda v. Durga Prasad Cha- 
naria, AIR. 1961 S.C. 1236. [Para. 3] 


Date of Suit Name of 
plaint claim plaintiff & 
rank in I.P.No. 
27 of 77 
Rs. 
27.11.1980 1,829.62 T.K.Kumaraswamy, 


67th respondent 


2.7.1981 2,359.44 T.V.Mahadevan, 
91st respondent 
7.7.1981 2,222.33 T.V.Vijayalakshmi, 


90th respondent 


4.10.1980 4,053.61 T.S.K. Varada Iyer, 


89th respondent 


25.9.1989 4,006.80 A.R.Vardhani Ammal, 


22nd respondent 


MLJ 26 
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Mis.Lakshmıratan Cotton Mills Company Limited 
v. The Aluminium Corporation of India Limited, 
AIR. 1971 S.C. 1482: 1970 S.C.D. 1146. |Para. 4] 
Thadi Murali Mohana Reddi v. Medapati Ganga- 
rau, (1941)2 M.L.J. 311: A.R. 1941 Mad 772: 
ILL.R. 1942 Mad. 95: 54 L.W. 186: 1941 M.W.N. 
704: 197 I.C. 199 (F.B.). [Para. 5] 

R.Srinivasan, for Petitioners. 

T.M. Hariharan, for Respondents. 

The Court delivered the following 
JUDGMENT: The common question arise in these 
civil revision petitions and the second appeals is, 
whether the suits are barred by limitation? The 
suits have been filed by different persons against 
the same set of defendants. The first defendant is 
a partnership firm and defendants 2 to 5 arc its 
partners. The debts in all the cases commenced on 
10.10.1974 and ended on 9.4.1977. Defendants 2 
to 5 filed 1.P.No.27 of 1977 for adjudicating them- 
selves as insolvents on 2.7.1977. One of the credi- 
tors by name Kamalam was not included in the 
array of parties, she filed an application to im- 
plead herseif as party and the same was ordered. 
Consequently, the original petition in the I.P. was 
amended and the true copy of the amended peti- 
tion was filed in court on 17.4.1980. The following 
tabular statement will give the particulars of the 
present suits. 


D.M.C., Sub Court, High Court, 
Madurai Madurai Madras 
O.S.No. A.S.No. C.R.Ps/S.As. 
1303/81. 229/85 CRP.570/87 
1292/81 228/85 CRP.571/87 
1290/81 238/85 CRP.572/87 
1029/80 237/85 S.A.260/87 
1005/80 221/85 S.A.1041/87 
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The statement itself shows why revisions have 
been filed in three of the suits and appeals are filed 
in the rest. In the said 3 suits the value is below a 
sum of Rs.3,000 and as per Sec.102 of the Code of 
Civil Procedure, no second appeal would lie. The 
trial court dismissed the suits as barred by limita- 
tion. On appeal, the appellate Judge has taken a 
view that the true copy filed by the Advocate in the 
insolvency proceedings On 17.4.1980 would amount 
to an acknowledgment within the meaning of Sec.18 
ofthe Limitation Act and consequently extend the 
period of limitation. He has considered the rul- 
ings relating to the question whether an Advocate 
would be an authorised agent for the purpose of 
making an acknowlegment. He has also consid- 
ered the rulings which deal with acknowledgment 
under Sec.18 of the Limitation Act. Ultimately, he 
has held that thesuits are not barred in view of the 
filing of the true copy in the insolvency proceed- 
ings. 

2. In this Court, itis contended by learned counsel 
for the defendants 2 to 5, that the suits are barred 
by limitation inasmuch as they have been filed 
within a period of three years from 9.4.1977 the 
date on which the debts ended or from 2.7.1977 
when the Insolvency Petition was filed. According 
to him even if the filing of the Insolvency Petition 
would amount to an acknowledgment of the debts 
due to the plaintiffs in these cases, the amendment 
of the petition consequent to the addition of new 
party and filing of true copy in the court on 17.4.1980 
would not amount to an acknowledgment within 
the meaning of law. 

3. Per contra, itis contended by learned counsel for 
the plaintiffs, that when the advocate appearing 
for the petitioners in the Insolvency Petition filed 
a true copy in court on 17.4.1980 after signing the 
same that would amount to an acknowledgmentin 
law as the said copy contains the full details of 
amounts due to various creditors including the 
plaintiffs in the present proceedings. Learned 
counsel submits that Sec.18 of the Limitation Act 
requires an acknowledgment of liability in respect 
of their right made in writing signed by the party. 
According to him, the advocate is the authorised 
agent of the party and the copy filed on 17.4.1980 
contains an ackhowledgment of liability of defen- 
dants 2 to 5. Reliance is placed on the judgment of 
the Supreme Court in Shapoor Freedom Mezda v. 
Durga Prasad Chamaria and others, ALR. 1961 
S.C. 1236. In that case, the Supreme Court said 
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that the statement on whicha plea ofacknowledg 
ment is based must relate to a present subsistin} 
liability though the exact nature or the specific 
character of the said liability may not be indicatec 
in words. Words used in the acknowledgmen 
must, however, indicate the existence ofjural rela- 
uonship between the parties such as thatofdebto! 
and creditor, and it must appear that the state. 
ment is made with the intention to admit suct 
jural relationship. Such intention can be inferrec 
by implication from the nature of the admission 
and need not be expressed in words. 

4. Similar ruling is found in M/s.Lakshmirarar 
Cotton Mills Company Limited v. The Aluminitun 
Corporation of India Limited, ALR. 1971 S.C 
1482: 1970 S.C.D. 1146, on which also reliance i: 
placed by the learned counsel. In that judgmen 
the Supreme Court held that generally speaking: 
liberal construction of the statement in questior 
should be given. That ofcourse does not mean tha’ 
where a Statement is made without intending tc 
admit the existence of jural relationship such in 
tention should be fastened on the person makin; 
the statement by an involved and far-fetched rea. 
soning. 

5. Learned counsel drew my attention to a judg. 
ment bya Full Bench of this Courtin Thadi Mural 
Mohana Reddi v. Medapati Gangaraju and others 
(1941)2 M.LJ. 311: ALR. 1941 Mad. 772: LL.R 
1942 Mad. 95: 54 L.W. 186: 1941 M.W.N. 704: 19; 
LC. 199 (F.B.). The question which was consid 
ered by the Full Bench was whether an acknowledg 
ment bya Hindu father who is adjudicated inso! 
vent of a debt made in the schedule of debts filec 
byhim in insolvency would save limitation agains 
his undivided sons and would it make any differ 
ence if the acknowledgment was made after the 
insolvent had become divided in status from hi: 
sons subsequent to the insolvency. The abov 
ruling cannot be applicable to the present case. 
6. In so far as the rulings of the Supreme Court ar 
concerned, in my view, they are against the plain 
tiffs themselves: The Supreme Court has onf 
pointed out that an acknowledgment should b 
clear and made with the intention to admit th 
jural relationship of debtor and creditor. In th 
present cases, what is relied on as an acknowledge 
mentis onlya filing ofa truecopy of the Insolvenc 
Petition on-17.4.1980 in the First Additiona 
Subordinate Court, Madurai. As I have alread 
stated, the fresh copy had to be filed because of th 
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addition of one more creditor as a party. In the 
original insolvency petition an entry would have 
been made to the effect that such a person has 
been impleaded as party by order made in the 
interlocutory application. Consequently, the de- 
fendants 2 to 5 would have been called upon to file 
a neat copy of the amended petition. The copy so 
filed is marked as Ex.A-5 in these present cases. In 
Ex.A-5 the date is entered as 2.7.1977, the date on 
which the Original Insolvency Petition. The 
Advocate has signed it as true copy. In fact he has 
not even written the words “true copy” but only 
“T.C.” and signed below it. The contention of the 
learned counsel for the petitioners/appellants that 
the filing into court the neat copy on 17.4.1980 in 
the Insolvency Petition would amount to an ac- 
knowledgment as per Sec.18 of the Limitation Act 
is not questionable. It is well known that whenever 
a plaint or petition is amended by addition of 
parties or deletion of parties, the necessary entries 
will be made only in the original plaint or petition 
and the counsel on record will be called upon to 
file corrected or amended copy of the plaint or 
petition. Filing ofsuch copy would notamount to 
filing of fresh petition or plaint. In the present 
cases, the filing of the neat copy in the Insolvency 
Petition would not amount toa fresh acknowledg- 
ment within the meaning of Sec.18 of the Limita- 
tion Act. 
7. It is next contended that when new parties are 
added in the proceedings, the filing of the fresh 
copy of the petition would amount to fresh insti- 
tution and fresh an admission of the existence of 
the debts once again by the party concerned on the 
date on which the copy is present into court. I do 
not agree. Sec.21 of the Limitation Act reads thus: 
“Effect of substituting or adding new plaintiff 
or defendant (1) where after institution of a 
suit, a new plaintiffor defendant is substituted 
or added the suit shall, as regards him, be 
deemed to have been instituted when he was 
made a party. 
Provided that where the court is satisfied that 
the omission to include a new plaintiff or de- 
fendant was due to a mistake made in good 
faith it may direct that the suit as regards such 
plaintiff or defendant shall be deemed to have 
been instituted at any earlier date”. 
This section clearly points out that the suit can be 
deemed to have been instituted only when he was 
made party thereto, but against all the other par- 
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ties the suit is instituted on the original date on 
which it was filed. In the present cases, in the 
insolvency petition one Kamalam is added as credi- 
tors and the amended copy was filed into court on 
17.4.1980. This would not amount to a fresh 
acknowledgment as there is no intention on the 
part of the Advocate or parties thereto to 
acknowledge the liability of the creditors therein 
in the Insolvency Petition. As held by the Supreme 
Court, in the rulings cited above, there must be 
clear intention to admit such jural relationship 
between the parties. It cannot be inferred in filing 
the neat copy into court, the parties thereto or the 
Advocate had an intention to admit the jural 
relationship of the parties as debtors and credi- 
tors. I am not going to consider the question 
whether the Advocate is an authorised agent to 
acknowledge the debts or not, even assuming him 
as an agent, in the present cases, there -is no 
acknowledgment there is no intention to admit 
the jural relationship of the parties. Consequently, 
the view taken by the lower appellate court is 
clearly unsustainable and the civil revision peti- 
tions and the second appeals are allowed. The 
suits are dismissed but in the circumstances, there 
will be no order as to costs. 


8. It is stated by the learned counsel for the respone 


dents that after the admission of the C.R.Ps. and 
the second appeals, defendants 2 to 5 were di- 
rected to deposit certain amounts in court ‘and. 
that the said amounts are lying in court deposits. 
In view of the dismissal of thesuits, the defendants 
are entitled to withdraw the amount deposited by 
them. 


RS. ---- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. j 


Present: Ratnam, J: 
C.R.P. No.2166 of 1987 17th January, 1994. 
R.Ranganayaki Ammal ...Petitioner ` 


V. 
Ndmagiri Venkataraman ...Respondent. 


204 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVI of 1960 as amended by Act XXTH of 
1973), Sec.10(2) (viii) - Tenant of premises entering 
into agreement to sell premises - Continuing in 
possession of premises - Retention of possession if 
can be construed as a result of part-performance of 
agreement. 

From the observations of the Supreme Court in 
Govindrao Mahadikv. Devi Sahai, ALR. 1982 S.C. 
989, it is clear that the mere retention of earlier 
possession as to tenant would not be sufficient, 
but that there must besome independent material 
or evidence to establish that the retention of pos- 
session was as a result of part-performance of the 
agreement to Sell. [Para. 3] 
Cases referred to: 

John VJohn v. Goolamally Estates, etc., 1989 TLNJ. 
31] [Para. 4] 

Duraisami Nadarv. Nagammal, (1981)1 M.L.J. 35. 
[Para. 4] 

Govindrao Mahadikv. Devi Sahai, A.LR. 1982 S.C. 
989; (1982)1 S.C.C. 237: 1982 R.C.J. 147: (1982)1 
S.CJ. 386. [Para. 4} 

M.S.Krishnan, for Petitioner. 

S.V_Jayaraman, for Respondent. 

The Court made the following 

ORDER: This revision petition has been pre- 
ferred against the order of the authorities below 
directing the eviction of the petitioner from the 
premises in her occupation, on an application 
taken out in that regard by the respondent herein, 
under Secs.10(2)(1), 10(3)(a) (i) and 10(2)(vii) of 
the Tamil Nadu Buildings (Lease and Rent Cor- 
trol) Act, 1960 (Act 18 of 1960 as amended by Act 
23 of 1973) (hereinafter referred to as ‘the Act’). 
2. Briefly stated, the case of the respondent in the 
eviction petition R.C.O.P.No.3606 of 1981 filed 
by her, is as follows: The respondent is the owner 
and landlord of the premises bearing door No.1, 
(Old door No.36), First Main Road, Raja Anna- 
malaipuram, Madras-28 and the petitioner is a 
tenant on a monthly rental of Rs.150 the tenancy 
being reckoned according to English calendar 
month. The respondent stated that the petitioner 
failed and neglected to pay the rent for the period 
1.3.1976 to 20.6.1981 and such non-payment 
amounted to wilful default in the payment of the 
rents meriting the passing ofan order for eviction 
against the petitioner. In addition, the respondent 
stated that her husband Venkataraman, who was 
in Tamil Nadu Government Service, retired in 
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March, 1979 and decided to settle in Madras along 
with the other members of his family and as the 
respondent did not possess any other residential 
building of her own in Madras, she required the 
premises in the occupation of the petitioner, for 
her own occupation. The respondent also stated 
that in response toa noticesent by heron9.7.1979, 
attributing wilful default to the petitionerand also 
informing her about her need for occupying the 
residential house, the petitioner had sent a reply 
on 20.7.1979, denying the title of the respondent 
and such denial was wilful and not bona fide, which 
would also justify the passing of an order for 
eviction against the petitioner. In the counter filed 
by the petitioner, she put forward the plea that 
there was no relationship of landlord and tenant 
between the respondent and herself. A further 
plea was also raised that the petitioner had insti- 
tuted a suit for specific performance of an agree- 
ment of sale in respect of the property in her 
occupation, in O.S.No.2155 of 1981, City Civil 
Court, Madras, and the respondent had also been 
impleaded as a party to that suit owing to a fraud 
played for defeating the rights of the petitioner by 
stealthily dealing with Raja Annamalaipuram Co- 
operative House Construction Society. Stating 
thatshe had never paid any rent to the respondent, 
the petitioner denied that wilful default had been 
committed by her in the payment of rent to the 
respondent. Likewise, the petitioner also refuted 
the claim of the respondent for an order of evic- 
tion under Sec.10(3)(a) (iii) of the Aet. The denial 
of title was also stated to be not mala fide and the 
petitioner maintained that one Subbu Ve- 
nkataraman was the owner of the property and as 
the agreement of sale was the subject-matter ofa 
suit, the respondent cannot be permitted to ap- 
proach the authorities under the Act and seek 
eviction. 

3. Before the Rent Controller, on behalf of the 
respondent, Exs.P-1 to P-3 were filed and the 
husband of the respondent and her brother were 
examined as P.Ws.1 and 2, while on behalf of the 
petitioner, Exs.R-1 to R-9 were marked and there 
was no oral evidence. On a consideration of the 
oralas wellas the documentary evidence, the Rent 
Controller found that the relationship of landlord 
and tenant existed between the respondent and 
the petitioner and that the default in the payment 
of the rents, was wilful. It was also found that the 
respondent had established bona fide requirement 
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of the premises in the occupation of the petitioner 
for her own use and occupation and that the 
petitioner for her own use and occupation of the 
petitioner had also wilfully denied the title of the 
respondent. On the aforesaid conclusions, an order 
for eviction was passed against the petitioner. 
Aggrieved by this, the petitioner preferred 
R.C.A.No.1044 of 1983 before the Appellate 
Authority (7th Judge, Court of Small Causes), 
Madras. On a re-consideration of the oral as well 
as the documentary evidence, the appellate au- 
thority concurred with the conclusions arrived at 
by the Rent Controller and upheld the order of 
eviction and dismissed the appeal, the correctness 
of which is questioned in this civil revision peti- 
tion. 

4. Learned counsel for the petitioner contended 
that the relationship of landlord and tenant had 
not subsisted between the respondent and the 
petitioner, as the mother of the respondent had 
entered into an agreement of sale on 28.8.1969 
initially and later, on 5.11.1969 and the petitioner 
had also paid certain amounts to her and the 
brother of the respondent and after the entering 
into the agreement of sale as aforesaid, the peti- 
tioner continued to remain in possession, not as a 
tenant, but in pursuance of the agreement of sale. 
Learned counsel relying upon the decision inJohn 
VJohn v. Goolamally Estates, etc., 1989 T.L.N.J. 
311, submitted that even if the petitioner had 
entered into an agreement of sale and had, there- 
after, continued to bein possession, the petitioner 
can invoke Sec.53-A of the Transfer of Property 
Act and the relationship of landlord and tenant 
cannot be stated to have subsisted subsequent to 
the agreement of sale. It is not possible to accept 
the contention so advanced. In this case, it is seen 
that even under Exs.R-2 to R-5 addressed by the 
brother of the respondent (P.W.2) to the husband 
of the petitioner and the petitioner, a reference 
has been made to the rent payable in a sum of 
Rs.150 per mensem. In Ex.R-2 in particular, P.W.2 
had informed the petitioner that the rent of Rs.150 
per mensem had to be sent to reach on or before 
7th. In Exs.R-3 to R-5 also, there is a reference to 
the rent payable in a sum of Rs.150 as usual and 
also there is an acknowledgement of the receipt of 
Rs.150. Obviously, therefore, the petitioner had 
come into possession of the building initially, only 
as a tenant. Under Ex.P-3 dated 14.7.1980, the 
respondent had become the owner of the prop- 
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erty. From the recitals in Ex.P-3, it isseen that the 
father of the respondent, Subbu Seshan, was origi- 
nally a member of the society and the house had 
been constructed and completed and also occu- 
pied on 5.5.1954 and subsequently, on the death of 
Subbu Seshan on 25.9.1963, the respondent’s mother 
Meenakshi became a member and on her death, 
on 8.10.1973, the respondent as the daughter of 
Subbu Seshan and who had fulfilled all the terms 
and conditions of the Society and also discharged 
her obligations to the society, had become the 
owner of the property, by reason of the execution 
of the sale deed in her favour. On the respondent 
becoming the owner as such, undoubtedly she also 
became the landlord under Sec.2(6) of the Act and 
she was entitled to collect the rent from the peti- 
tioner. In repudiation of the liability to pay the 
rent, the petitioner set up an agreement ofsaleon 
28.8.1969 with Meenakshi Ammal and another 
later agreement dated 5.11.1969 and claimed that 
she continued to remain in possession of the property 
not in her capacity as a tenant, but by virtue of the 
agreements. The petitioner has not produced ei- 
ther the agreement dated 28.8.1969 or even the 
later agreement dated 5.11.1969. The petitioner 
has also not gone into the witness box, in order to 
make available to the court, the terms of the sale 
agreements. In the absence of production of the 
agreements, it cannot be assumed that the obliga- 
tion of the petitioner to pay the rents came to an 
end either on 28.8.1969 or on 5.11.1969 and there- 
after, the petitioner should be regarded as having 
continued to remain in possession free from the 
obligation to pay the rent to the landlord. It is in 
this connection, a reference to the decision in 
Duraisami Nadarv. Nagammal, (1981)1 M.L.J. 35, 
becomes necessary. It was pointed out in that 
decision that unless the agreement of sale itself, in 
specific terms, refers to the fact that the liability to 
pay rent had ceased, it cannot be concluded that 
the relationship of landlord and tenant had also 
come to an end. Indeed, in Govindrao Mahadik v. 
Devi Sahai, A.I.R. 1982 S.C. 989: (1982)1 S.C.C. 
237; 1982 R.C.J. 147: (1982)1 S.CJ. 386, the Su- 
preme Court pointed out at page 1001 and 1002 as 
follows: 
“Mere possession ceases to be of assistance 
when as in this case the person claiming bene- 
fit of part performance is already in posses- 
sion, prior to the contract and continues to 
retain possession. 
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XXX XXX XXX 
If a person claiming benefit of part perform- 
ance is inducted into possession for the first 
time pursuant to the contract, it would be 
strong evidence of the contract and possession 
changing hands pursuant to the contract. 

XXX XXX XXX 

Where person claiming benefit of part per- 
formance of a contract was already in posses- 
sion prior to the contract, the court would 
expect something independent of the mere 
retention of possession to evidence part per- 
formance. Therefore, mere retention of pos- 
session, quite legal and valid, it mortgage with 
possession is not discharged, could hardly be 
Said to be an act in part performance un- 
equivocally referable to the contract of sale”. 

From the aforesaid observations of the Supreme 

Court, it is clear that the mere retention of earlier 

possession as tenant would not be sufficient, but 

that there must be some independent material or 

' {evidence to establish that the retention of posses- 

sion was as, a result of part-performance of the 

agreement to sell. In this case, there is absolutely 
no material whatever to show that the nature of 

the possession changed its character after 28.8.1969 

or even after 5.11.1969. Though learned counsel 

relied strongly on John V-John v. Goolamally Es- 
tates, etc., 1989 T.L.N.J. 311, it is seen that the 
decision had not taken note of the decision of the 

Supreme court referred to earlier and reported in 

Govindrao Mahadik v. Devi Sahai, A.I.R. 1982 S.C. 

989: (1982)1 S.C.C. 237: 1982 R.C.J. 147: (1982)1 

S.C.J. 386. The observation therein that the old 

theory that the contracting party must be inducted 

into possession pursuant to the agreement is no 
longer valid, appears to me to be too widely stated 
and also against the dictum of the Supreme Court, 
referred to earlier and cannot, therefore, be pressed 
into service by learned counsel for the petitioner 
to contend, that there is no relationship of land- 
lord and tenant between the respondent and the 
petitioner after 28.8.1969 or 5.11.1969. In the 
absence, therefore, of independent material to 
show that possession of the premisses by the peti- 
tioner after 28.8.1969 or even 5.11.1969, was in 
part-performance of the agreements of sale, it 
would follow that her possession continued as 
before without any change, that is to say, she 
continued to be a tenant of the respondent with 
the obligation to pay the rents, in respect of her 
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occupation of the premises. Admittedly, under 
Ex.P-3 dated 14.7.1980, the respondent had be- 
come the owner of the property and the tenancy 
continued between the respondent and the peti- 
tioner atleast from 14.7.1980 onwards. Even in the 
reply notice, Ex.P-2 dated 12.7.1979 sent by the 
petitioner, it had been categorically admitted that 
the rent upto 1976 alone had been paid. Obvi- 
Ously, there has been no payment whatever of the 
rent subsequent to Ex.P-3 by the petitioner to the 
respondent and there is absolutely no justification 
whatever for the non-payment of the rents. Under 
those circumstances, the authorities below were 
quite justified in holding that the petitioner had 
committed wilful default in the payment of the 
rents. 
5.In regard to denial of title, in the face of Ex.P-3 
dated 14.7.1980, in and by which the respondent 
had acquired title to the property, the petitioner 
was notatall in order in having attempted toset up 
title to the property in the brother of the respondent, 
viz. P.W.1. It may be that the petitioner had en- 
tered into an agreement for sale of the property 
with the mother of the respondent, but when the 
property had been conveyed to the respondent 
herself by the co-operative society, the petitioner 
was certainly not justified in disputing her title by 
setting up title in her brother, P.W.2 to the prop- 
erty. The petitioner had also not entered the box 
to establish the circumstances under which she 
denied the title of the respondent to the property. 
Under those circumstances, the denial of title has 
to be regarded as wilful meriting the passing ofan 
order for eviction against the-petitioner. 

.6. The respondent had also prayed for an order of 
eviction under Sec.10(3)(a)(iii) of the Act. The 
respondent is not in occupation of a residential 
premises of her own in Madras city. Indeed, the 
petitioner has also not established that the 
respondent is in occupation ofa residential house 
in Madras city. The husband of the respondent in 
his evidence as P.W.1 clearly stated that his son is 
employed in Madras and his daughter is also resid- 
ing in Madras and that he is also anxious to do 
some consultation work and he is also desirous of 
setting up his family at Madras. This evidence of 
P.W.1, has not in any manner been challenged by 
the petitioner. On the available materials, the 
respondent had also established that she bona fide 
required the premises in the occupation of the 
petitioner for her own occupation. 
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7. A careful consideration of the entire evidence 
clearly establishes that the relationship of land- 
lord and tenant has been made out in this case 
between the respondent and the petitioner had 
wilfully defaulted in the payment of the rents and 
also denied the title of the respondent and the 
respondent had also established her bona fide 
requirement of the premises for her own use and 
occupation. There is therefore, no illegality or 
irregularity in the order of the authorities below 
meriting interference in the exercise of the re- 
visional jurisdiction under Sec.25 of the Act, as 
the findings recorded by the authorities below are 
fully supported by the evidence. The civil revision 
petition is, therefore, dismissed with costs. 


B.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


App.No.348 of 1982 and Tr.App.No.765 of 1985 
26th August, 1993. 


K Krishnan Nair and others Appellants 
v. 
K Parameswaran Pillai (dicd) and others 

... Respondents. 


(A) Criminal Procedure Code (II of 1974), Sec.145 
- Order under - Suit to set aside - If continuation of 
proceedings under Sec.145. 

In law, a suit to set aside the order under Sec.145, 
Crl.P.C. is not a continuation of the proceedings 
under Sec.145, Crl.P.C. It is too well-known that 
the order passed under Sec.145, Crl.P.C., deter- 
mined only the factum of possession as on the date 
referred to and it becomes final in so far as that 
question is concerned until it is set aside in revi- 
sion by a higher court. The question to be decided 
in the suit filed by the parties is a question relating 
to title and that will not in any way affect the 
determination of the Magistrate that such party 
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was in possession and on the basis of title estab- 
lished in the suit, certainly, the party gets a decree 
for possession. [Para. 11] 
(B) Limitation Act (XXXVI of 1963), Art.54 - Par- 
ties to contract fixing time for performance at one 
month from date of final order in M.C.No.7 of 1964 
- Final order in M.C.No.7 of 1964 passed on 30.7. 1964 
- Suit for specific performance filed on 18.7.1979 - If 
barred by limitation. 
Art.54 of the Limitation Act, 1963, prescribes a 
period of three years for a suit for specific per- 
formance ofa contract from the date fixed for the 
performance or if no such date is fixed when the 
plaintiff has notice that performance is refused. In 
the present case, the date is fixed by the parties. 
Though actual date is not fixed, the parties have 
clearly mentioned the time within which the con- 
tract should be performed. Jt has been held in 
Munuswami Goundar v. Shammanna Goundar, 
(1950)2 M.L.J. 163, that the words ‘date fixed’ are 
comprehensive to include a date which can be 
ascertained with reference to an event certain to 
happen. In the present case, certain event is fixed 
and that is within one month of the final order in 
M.C.No.7 of 1964 and that happened on 30.7.1964. 
Hence the suit should have been filed within three 
years from 30.8.1964. The suit having been filed 
only on 18.7.1979 is clearly barred by limitation. 
[Para. 15] 
(C) Specific Relief Act (XLVI of 1963), Secs.9 and 
14 - Person seeking specific performance of contract 
coming to Court with false case - If entitled to 
specific performance. 
In the present case, the plaintiff has approached 
the court with a false case regarding delivery of 
possession and, hence, he is not entitled to get a 
decree for specific performance. [Para. 20] 
Cases referred to: 
Jhunamal y. State of Madhya Pradesh, AIR. 1988 
S.C. 1973: (1988)2 Ker.L.J. 355: 1988 Jab.L.J. 584. 
{Para. 12] 
Nagabhushanayya v. Kotayya, A.I.R. 1946 Mad. 
444, [Para. 13] 
Sawai Singhai v. Union of India, A.I.R. 1966 S.C. 
1068: (1966)1 S.C.W.R. 321: 1966 S.C.D. 511: 
(1966)2 An.L.T. 21: (1966)1 S.C.A. 890: (1966)1 
S.C.R. 986. [Para. 14] f 
Muniswami Goundar v. Shamanna Goundar, 
(1950)2 M.L.J. 163. [Para. 15] 
Phoneix Mills v. M.H. Dinshaw and Company, ALR 
1946 Bom. 469. [Para. 17] 
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Sankaralinga v. Rathnaswami, (1952)1 M.LJ. 44: 
ALR 1952 Mad. 389: .L.R. 1952 Mad. 508: 65 
L.W. 25. [Para. 17} 

Neminath Appayya v. Jamboorao, A.L.R. 1966 Mys. 
154: (1965)1 Mys.LJ. 449. [Para 18] 

Kantilal C.Shah v. Devarajulu Reddiar, (1977)2 
M.LJ. 484. [Para. 18] 

Varudayammal v. Balasubramania Gounder, 92 
L.W. 92. [Para. 18] 


Chelliah Nadar v. Periasami Nadar, (1993)2 L.W.- 


84. [Paras. 18, 20] Kartar Singh v. Hainer sing 
ALR. 1990 S.C. 854, [Para. 19] 

Nallaya Gounder v. Ramaswami Gounder, (1993 )2 
L.W. 86. [Para. 20] 

The Judgment of the Court was delivered by 
Srinivasan, J.: The former appeal arises out of the 
suit for petitioner in O.S.No.43 of 1979 on the file 
of the Subordinate Judge, Kuzhithurai and the 
latter appeal arises out of the suit for specific 
performance filed by the first defendant in the 
other suit, as O.S.No.33 of 1979 on the file of the 
same court. Defendants 1 and 3 to 5 to inO.S.No.43 
of 1979 are the appellants in the former appeal 
and the plaintiff in O.S.No.33 of 1979 is the appel- 
lant in the latter appeal. The parties will be re- 
ferred to hy their ranks in A.S.No.348 of 1982. 

2. The first appellant, the first respondent and the 
second respondent purchased for a sum of Rs.7,000 
certain properties including the suit properties 
from one Govindan Nambudhiri on 7.3.1962. In 
the document of purchase, reference was made to 
a decree in O.S.No.380 of 1950 on the file of the 
District Munsifs Court, Kuzhithurai, for posses- 
sion. The vendor had assured the purchasers that 
he would get delivery of possession in execution of 
the said decree and hand over possession of the 
same to the purchasers. The purchasers got pos- 
session of the properties on 9.2.1963. On Pathan 
Nadan and others sought to disturb the possession 
of purchasers which resulted in a proceeding under 
Sec.145, Crl.P.C. the parties hereto were shown as 
‘A’ party and Pathan Nadan and others were shown 
as ‘B’ party. A preliminary order was passed in the 
said proccedings on 9.12.1963 by the Executive I 
Class Magistrate, Padmanabhapuram. The sub- 


ject matter of the said proceedings was suit item’ 


No.1 comprising of 11 acres, 22 cents in Survey 
No.2204-8-B. When that proceeding was pending, 
an agreement was brought into existence by the 
first appellant and respondents 1 and 2 on 9.4, 1964 
under which respondents 1 and 2 agreed to sell 
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their 2/3rd share in suit item No.1 to the firs» 
appellant for a total consideration of Rs.17,967 
The agreement also referred to a right to enjoy 
survey No.2204-8-C, which is a poramboke land of 
anextent of 2 acres, 64 cents, adjacent to suit item 
No.1 out of the total consideration, a sum of 
Rs.1,983.50 was paid to each of respondents 1 and 
2. As regards the balance of Rs.14,000 it was 
agreed that each should be paid Rs.7,000. Respon- 
dents 1 and 2agreed to sell their two-third share in 
the said property. The period for purchase of the 
property was fixet as one month after final order 
in M.C.No.7 of 1964, which was the proceeding 
under Sec.145, Cri.P.©, referred to earlier. That 
proceeding was later transferred to the file of the 
District Magistrate (Judicial) Court, Nagercoil 
and numbered as M.C.No.33 of 1964. A final order 
was passed on 30.7.1964 declaring the possession 
of the property to be with ‘B’ party therein, namely 
Patan Nadan and others. Thus, the proceeding in 
M.C.Nos.7 of 1964/33 of 1964 ended against the 
parties to the suit. A suit was filed by the first 
appellant as well as respondents 1 and 2 together 
on 2.9.1964 for declaration of their title to the 
property and to set aside the‘order passed by the 
District Magistrate (Judicial) in M.C.No.33 of 
1964, That suit was numbered as O.S.No.24 of 
1964 on the file of the Subordinate Court, Pad- 
manabhapuram. It was later transferred to Subor- 
dinate Court, Nagercoil and numbered as O.S.No.27 
of 1965. the suit was dismissed on 15.4.1966. The 
appeal to the District Court was: numbered as 
A.S.No.373 of 1966. It was allowed on 27.1.1968 
and the suit was decreed. During the pendency of 
the appeal, Pathan Nadan died and his legal repre- 
sentatives were impleaded as parties. Second appeal 
was filed by them in this Court in S.A.No.404 of 
1968. That was allowed ‘by this Court and'the 
matter was remanded on 6.7.1971 to the District 
Court for fresh disposal. The District Court in 
turn remanded the matter to the sub-court by 
orders dated 23.8.1972. On 19:2.1973, the sub- 
court decreed the suit in favour of the plaintiffs. 
Thereafter, the second respondent herein sold his 
share of the property to defendants 3'to 5 on 
26.9.1974 for a sum of Rs.4,000. An appeal was 
filed by Pathan Nandan’s legal represcntaives against 
the decree passed by the Subordinate Judge and it 
was numbercd as A.S.No.159 of 1973 on the file of 
the District Court, Nagercoil and that appeal was 
dismissed on 9.9.1977. The second appeal to this 
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CourtinS.A.No.73 of 1978 was dismissed in limine 
on 10.1.1978. 

3, On 17.1.1978 execution proceeding was filed 
and delivery was effected on 23.1.1978. The first 
respondent took delivery of the property for himself 
and onbehalf of the first appellant and the second 
respondent on 16.5.1979. The first appellant sent 
a notice through lawyer to the first respondent 
calling upon him to perform the contract specifi- 
cally. A reply was sent by the first respondent on 
15.6.1979. The first appellant filed O.S.No.33 of 
1979 for specific performance of the agreement 
forsale against the defendant in thesuit who is the 
first respondent herein. The prayer in the suit is 
for a direction to the defendant to execute a sale 
deed in respect of his one-third share of the suit 
property for a total consideration of Rs.8,983.50. 
4. The first: cspondent filed O.S.No.43 of 1979 on 
30.8.1979 for partition and separate possession of 
his one-third share. The first item is survey No.2204- 
8-B which is the subject-matter of the suit for 
specific performance. The second item is Survey 
No.2204-9-B of an extent of 3 acres 56 cents. 
Defendants 3 to 5 have been impleaded as they 
have obtained a sale deed from the second defen- 
dant as referred to earlier on 26.9.1974. Defen- 
dants 6 toll are impleaded as parties as they are 
tappers working on the rubber trecs in the rubber 
plantation in the suit properties. The contentions 
regarding item No.1 in the partition suit as well as 
the suit for specific performance as between the 
parties are the same. 

5. It is the case of the first respondent that there 
was no enforceable agreement and the amount 
received by way of advance on the date of the 
agreement had already been returned to the first 
appellant. It is also contended that the suit is 
barred by limitation and after the final order in 
M.C.No.33 of 1964, the agreement lapsed and it 
could not be enforced. It is not necessary to refer 
to the other defences. With regard to item No.2in 
the partition suitit is the contention of defendants 
3 to 5 that they have leasehold rights therein and 
at the time of division, provision regarding the 
said leasehold right should be made. According to 
them they are in exclusive possession of the said 
property. 

6. Both the suits were tried together and dismissed 
of by a common judgment. The trial court found 
that the advance paid under the agreement to 
respondents 1 and 2 was not returned. It held that 
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the agreement had been abandoned by the first 
appellant and that the inordinate delay in seeking 
to enforce the agreement leads to the inference of 
abandonment. It is also held by the trial court that 
the agreement had never taken effect and there- 
fore, unenforceable. The suit was held to be barred 
by limitation. The claim of the second respondent 
herein was left open by the trial court. The trial 
court also held that the contention of the first 
appellant that the suit filed by the parties to set 
aside the order in M.C.No.33 of 1964 and the 
subsequent proceedings leading to second ap- 
peals in this Court were only a continuation of the 
summary proceedings under Sec.145, Crl.P.C. and 
therefore, the cause of action for enforcing the 
agreement arose only after the termination of 
such proceedings, was not acceptable. As regards 
item No.2, the trial court negatived the contention 
of defendants 6 to 11 that they are in exclusive 
possession as tenants. Consequently, the trial court 
dismissed O.S.No.33 of 1979 and granted a decree 
for partition in O.S.No.43 of 1979 as prayed for. 
There is no appeal by the second respondent as 
against the conclusion of the trial court. During 
the pendency of A.S.No.348 of 1982, second re- 
spondent died and his legal representatives have 
been brought on record as respondents 18 to 24. 
Even while notices were being taken to the said 
respondents, 18th respondent died and respon- 
dents 19 to 24 being her children are her legal 
representatives. Counsel who was appearing for 
second respondent reported to the court that he 
had not received any instruction from the legal 
representatives of thesecond respondent and that 
he was not in a position to represent them. Res- 
pondents 19 to 24 having been served with notices, 
are set ex parte as they have not chosen to enter 
appearance. First respondent died and his legal 
representatives have been brought on record as 
respondents 9 to 17. 
7. In those appeals, following contentions are 
raised by learned counsel for the appellants: 
(1) The suit to set aside the order in the pro- 
ceedings under Sec.145, Cri.P.C. is only a 
continuation of the said proceedings and the 
time fixed by the parties for specific perform- 
ance would began torun only at the conclusion 
of all the proceedings after the dismissal of 
S.A.No.73 of 1978. Hence, there is no question 
of abandonment of the agreement on the part 
of the first appellant; 
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(2) The suit is not barred by limitation in view 
of the fact that the time began to run onlywhen 
S.A.No.73 of 1978 was dismissed on 10.1.1978; 
(3) The first appellant was always ready and 
willing to perform his part of the contract and 
the truth of the agreement or the passing of 
part of consideration not being in dispute, a 
decree for specific performance had to be 
granted; and 
(4) Insofar as item No.2 is concerned, appel- 
lants 2 to 4 are in exclusive possession as 
tenants and that should-have been upheld by 
the court below. 
8. Learned Senior Counsel for the legal represen- 
tatives of the first respondent has contended that 
the suit is not maintainable because of the provi- 
sions of Sec.12(1) of the Specific Relief Act, the 
suit is barred by limitation and the first appellant 
is not entitled to get equitable relief of specific 
performance as he has not come to court with 
clean hands. 
9. The first question to be decided is what is the 
time fixed by the parties for the performance of the 
contract in Ex.B-1. On the decision of that ques- 
tion, the answers to the other two questions with 
regard to the abandonment of the contract as well 
as the bar of limitation will depend. Ex.B-1 is the 
agreement dated 9.4.1964. The translation of the 
same is found at page 47 of the paper book pre- 
pared by the High Court. But, we find that the 
translation is erroneous On several aspects. We 
propose to read the tamil transliteration of the 
document filed in the court below to which all the 
partics have consented, The relevant part of the 
document reads as follows: 


“1. ulga egia sibuta. GHSzp 
Qipro Arr orgilewACrpG Car- Hul 1964 
b.d. 7-b BidUTMY em Cas m-ig suHemsd 
A Camir yera Siir oHlee Qu org 
aab Abp 1-b 2-b sga uppis epeurud 
16H Cgrerenmis AUAA Tyu eend 
a Ayb em ugh 7000/- mur ghrid a dyb 
Q6 UGS! 7000/- mur romi s Ayb up 
yb Sb Aise Cevaileo Awvwrab 
Tips] urih QamesrCereim_aibd eps] SES 
Clarererah ss! wm bs.” 


As per the said clause, the sale deed has to be 
executed by thesecond party, namely respondents 
1 and 2 herein, and to be taken by the first party, 
namely the first appellant, after the second party 
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received Rs.7,000 each, in one month after the 
final order in M.C.No.7 of the I Class Magistrate, 
Kuzhithurai, with reference to the schedule prop- 
erty. The crucial words are ‘“‘g\eusrenSiéee"’ 
The expression has been translated by the registry 
as final disposal. In our view, the expression means 
“final order”. There is no difficultyin holding that 
the sale deed has to be executed within one month 
from the date of the final order. The contention of 
the appellants is that “final order” means the final 
determination of all the proceedings which may 
arise out of the order passed in M.C.No.7 of 1964. 
Thecontention of the first respondent is that ‘final 
order’ means final order in M.C.No.7 of 1964. We 
have no doubt that the expression ‘uera iris 
in the document would refer only to the final order 
passed in M.C.No.7 of 1964 and not to any order 
which may be made in the subsequent proceed- 
ings. It is admitted that the first respondent was a 
vakil’s clerk and he wrote the document. Obvi- 
ously he was aware of the fact that in proceedings 
under Sec.145, Crl.P.C. there will bea preliminary 
order in the first instance and final order at the 
end. Thus, he used the expression ‘final order’ in 
the document in order to indicate the final order 
which will be passed in the said proceedings in 
continuation of the preliminary order already passed. 
On the date when the agreement was entered into 
between the parties, a preliminary order was in 
forceand the matter was pending before the court. 
A final order was expected to be passed in a short 
time. It was at that stage, respondents 1 and 2 
agreed to sell theiir two-third share to the first 
appellant. In the circumstances of the case, the 
only conclusion that is possible is that the parties 
intended to fix the time for performance of the 
contract ás one month from the date of the final 
order in M.C.No.7 of 1964. 

10. There is also evidence on record tosupport the 
said conclusion. The first respondent has given 
evidence as P.W.1. He has stated categorically in 
chief-cxamination that the agreement was, to execute 
a sale deed within one month from the date of 
disposal of M.C. case. He has also stated that the 
parties were at that time thinking that the case 
would end in their favour. There is no cross exami- 
nation on this aspect of the matter by the first 
appellant nor has D.W.1 (first appellant) stated 
anything about it in his evidence. It should be 
noted that in the written statement filed by him in 
O.S.No.43 of 1979 or in the plaint or in the reply 
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statement filed by him in O.S.No.33 of 1979, no 
plea was raised by him that the time for perform- 
ance of the contract was to be calculated from the 
date of final termination of all the proceedings 
which were instituted subsequent to the order 
made in M.C.No.33 of 1964 for setting aside that 
order. Hence, we have no hesitation to hold that 
the time fixed in Ex.B-1 was one month from the 
date of the final order in M.C.No.7 of 1964 which 
was 30.7.1964. 

11. We are unable to accept the contention that 
the suit toset aside the order in M.C.No.33 0f 1964 
is only a continuation of the proceedings under 
Sec.145, Crl.P.C. for two reasons. One, we cannot 
assume or infer that the parties wanted to fix an 
indefinite or uncertain date in a distant future. On 
the other hand, it is clear on the facts of the case 
that the parities fixed a definite date for specific 
performance of the contract and it was within a 
short time after entering into the contract. Sec- 
ondly, in law, a suit to set aside the order under 
Sec.145, Crl.P.C., is not a continuation of the 
proceedings under Sec.145, Crl.P.C. It is too well 
known that the order passed under Sec.145, Crl.P.C. 
determines only the factum of possession as on the 
date referred to and it becomes final in so far as 
that question is concerned until it is set aside in 
revision by a higher court. The question to be 
decided in the suit filed by the parties is a question 
relating to title and that will not in any way affect 
the determination of the Magistrate that such and 
such party was in possession and on the basis of 
title established in the suit, certainly the party gets 
a dectee for possession. 

12. This position is also recognised in Jhunamal y. 
State of Madhya Pradesh, A.I.R. 1988 S.C. 1973: 
(1988)2 Ker.L.J. 355: 1988 Jab.L.J. 584. In that 
case an order was made under Sec.145, Crl.P.C. in 
respect of a shop premiscs. A suit was filed by the 
unsuccessful party for injunction. He also ob- 
tained a temporary injunction which was later 
vacated on appeal. The unsuccessful party filed a 
proceeding in the High Court to quash the pro- 
ceedings under Sec.145, Crl.P.C. The High Court 
allowed the petition on the ground that the civil 
suit was pending and the dispute between the 
partics should be determined in the civil proceed- 
ings, with the result, the order passed by the crimi- 
nal court was sct aside. The matter was taken to 
the Supreme Court and it was held that the High 
court was in error in setting aside the order under 
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Sec.145, Crl.P.C. merely because a proceeding in 
the civil court was pending. The court said. 
“We fail to understand how the High Court in 
this case took advantage of the decision of this 
Court in Ram Sumer’s case. The ratio of the 
said decision is that a party should not be 
permiitted to litigate before the criminal court 
when the civil suit is pending in respect of the 
same subject matter. That does not mean that 
a concluded order under Sec.145, Cri.P.C. made 
by the Magistrate of’ competent jurisdiction 
should be set at naughty merely because the 
unsuccessful party has approached the civil 
court. An order made under Sec.145, Crl.P.C. 
deals only with the factum of possession of the 
party as on a particular day. It confers no title 
to remain in possession of the disputed, prop- 
erty.” 
13. Learned senior counsel for the first respon- 
dent referred to the judgment in Nagabhusha- 
nayya v. Kotayya, ALR. 1946 Mad. 444. In that 
case, an order was passed by the Magistrate under 
Sec.145, Crl.P.C. and a revision was filed against 
the same which was rejected in limine. It was held 
that for the purposes of Art.47 of the Limitation 
Act of 1908, order in the revision was not the final 
order and the order passed by the Magistrate was 
the final order, from the date of which limitation 
began to run. Learned counsel made a reference to 
Art.47 of the Limitation Act, 1908 and drew our 
attention to the expression “final order” uscd in 
the third column. Jt was submitted that the first 
respondent would have had in mind the expres- 
sion used in the third column and introduccd the 
words “geugrergiee? in Ex.B-1. Itis not 
necessary for us to go that extent as we have 
already pointed out that Sec.145, Cri.P.C. con- 
templated a preliminary order and a final order 
and Ex.B-1 prefers to such a final order. 
14. Learned counsel also refers to the judgmentof 
the Supreme Court in Sawar Singhai v. Union of 
India, A.I R. 1966 S.C. 1068: (1966)1 S.C.W.R. 
321: 1966S C.D. 511: (1966)2An.L.T. 21: (1966)1 
S.C.A. 890: (1966)1 S.C.R. 986. That case related 
to a proceeding under O.21, Rule 63, C.P.C. The 
contention thata proceeding under O.21, Rule 63, 
C.P.C. was only a continuation of the proceedings 
under O.21, Rule 58, C.P.C. and the period of 
notice under Sec.80, C.P.C., could not be excluded, 
was rejected. The court held that the said proceed- 
ing cannot be said to be a continuation and the 
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period of notice should be excluded under Sec.15 
of the Limitation Act. 

15. As we have held that the parties fixed the time 
for purchase at one month from the date of the 
final order in M.C.No.7 of 1964. Art.54 of the 
Limitation Act, 1963 prescribes a period of three 
years for a suit for specific performance of a con- 
tract from the date fixed for the performance or if 
no such date is fixed, when the plaintiff has notice 
that performance is refused. In the present case, 
the date is fixed by the parties. Though actual date 
is not fixed, the parties have clearly mentioned the 
lime within which the contract should be per- 
formed. It has been held in MuniswamiGoundarv. 

Shamanna Goundar, (1950)2 M L.J. 163, that the 
words “date fixed” are comprehensive to includea 
date which can be ascertained with reference to an 
event certain to happen. In the present case, cer- 
tain event is fixed and that is the final order in 
M.C.No.7 of 1964 and that happened on 30.7.1964. 
Hence, the suit should have been filed within 
three years from 30.8.1964. The suit having been 
filed only on 18.7.1979 is clearly barred by limita- 
tion. 

16. There is no explanation on the part of the first 
appellant for the inordinate delay in filing the suit 
after the disposal of M.C.No.7 of 1964. The only 
explanation offered is that the said proceeding 
under Sec.145, Crl.P.C. ended against the partics 
and there was a necessity to instiitute a suit to set 
aside the order and that litigation continued upto 
10.1.1978 when S.A.No.73 of 1978 was dismissed 
by this Court. We have already referred to the fact 
that there is no plea or evidence on the side of the 
appellants that it was intended by the parties that 
the contract should be performed within one month 
after the final conclusion of all the proceedings 
which may arise out of M.C.No.7 of 1964. In the 
absence of any such plea or evidence, ıt is not open 
to the first appellant to contend that he was wait- 
ing for the conclusion of the proccedings which 
followed the institution of O.S.No.27 of 1965. It is 
argucd that the first appellant could not have 
taken a sale deed from respondents 1 and 2 when 
the order in M.C.No.7 of 1964 was against the 
parties. There is no substance in this argument. 
The first appellant could well have obtained a sale 
deed from respondents 1 and 2 and instituted all 
the subsequent proceedings as the exclusive owner 
of the proprucs..Instcad he chose to have the 
assistance of respondents 1 and 2 and also utilise 
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their finances for taking proceedings till 1978. In 
those circumstances, the court can easily infer that 
the first appellant had abandoned the contract. 
We also noticed that the second respondent has 
sold his one third share under Ex.B-25 dated 
26.9.1974 in favour of appellants 2 to 4. That sale 
deed does not make any reference whatever to 
Ex.B-1. It is the contention of the appellants that 
the said sale deed was taken only in pursuance of 
the agreement Ex.B-1. That contention is wholly 
unsustainable. We find that the consideration 
mentioned in Ex.B-25 is entirely different from 
that fixed in Ex.B-1. The total consideration under 
Ex.B-25 is only Rs.4,000 and there is no reference 
whatever to the advance paid in Ex.B-1. Learned 
counsel for the appellants pointed out that there 
is evidence on record to show that the amount 
received from the second respondent was Rs.7,000. 
Though the document mentioned only Rs.4,000. 
We cannot accept the evidence which runs counter 
to the recitals in Ex.B-25. Moreover the entire 
case in the pleadings as well as the evidence was 
proceeding only as if appellants 2 to 4 are the 
owners of one-third share which was conveyed 
under Ex.B-25. It was never even pretended by the 
first appellant that he became the owner of onc- 
third share of the second respondent under Ex.B- 
25. In those circumstances, the fact that the second 
respondent executed a sale deed in respect of his 
one-third share in favour of appellants 2 to 4 
independent of Ex.B-1 is a circumstance clearly 
indicating that Ex.B-1 was abandoned by the par- 
lies. 
17. It is contended by learned counsel that unless 
there is a positive act on the part of the first 
appellant, no abandonment can be inferred. Learned 
counsel relics on the judgment of Bombay High 
Court in Phoneix Mills v. M.H.Dinshaw and Com- 
pany, A.I.R. 1946 Bom. 469. Itis stated therein that 
a promisce can only dispense with the perform- 
ance of the promise by a voluntary conscious act. 
It is contended that there is no voluntary or con- 
scious act on the part of the first appellant. So as 
to enable the court to hold that the contract has 
been given up. Learned counsel also relies on the 
judgment of this Court in Sankaralinga v. Ra- 
thnaswami, (1952)1 M.L.J. 44. ALR. 1952 Mad. 
389: I.L R. 1952 Mad. 508: 65 L.W. 25. A Division 
Bench of this Court held, 

“Mere delay docs not by itself preclude the 

plaintiff from obtaining specific performance, 
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if the suit is otherwise in time. The delay must 
be such that it may be properly inferred that 
the plaintiff has abandoned his right or on 
account of delay there must have been such a 
change of circumstances that the grant of spe- 
cific performance would prejudice the defen- 
dant.” 
18. Reference is also made to the judgment of 
Mysore High Court in Neminath Appayya v. Jam- 
boorao, A.I.R. 1966 Mys. 154: (1965)1 Mys.L.J. 
449, in support of the contention of learned coun- 
sel that the burden to prove the abandonment of 
contract is on the defendant. On the facts we find 
that this is not a case of mere delay, but this is a 
case of unexplained inordinate delay on the part of 
the first appellant. A Division Bench of this Court 
has considered the question in Kantilal C.Shah v. 
Devarajulu Reddiar, (1977)2 M.L.J. 484, and held 
that unexplained as well as wanton delay cannot 
be equated to mere delay and in such case, the 
burden is very heavy on the plaintiff to show that 
he had a purpose and not a design when he kept 
silent and did not demand performance. The said 
judgment has been referred to and followed by 
Ismail, J. (as he then was) in Varudayammal v. 
Balasubramania Gounder, 92 L.W. 92. We have 
also followed the said judgment in our judgment 
Viswanathan v. Lakshmiammal and others, 
A.S.Nos.85 and 89 of 1983 dated 11.3.1992. We 
have also referred to the said proposition in Chel- 
liah Nadar v. Periasami Nadar, (1993)2 L.W. 84. 
Moreover, in the present case, the delay on the 
part of the first appellant has led to the situation 
where if the contract is specifically enforced, the 
first respondent will be put to undue hardship as 
the value of the property has risen beyond the 
imagination of the parties. It is seen from the facts 
of thé case that on the date of the contract, there 
were only rubber saplings which were hardly of 
any value and in 1974 when the suit was filed, they 
had become full grown rubber plantation and the 
value was enhanced by several times. The first 
appellant cannot acquire that property for the 
same consideration which was fixed in 1964. Hence, 
we held that in the present case, the facts and 
circumstances are sufficient to enable the court to 
infer abandonment of the contract by the first 
appellant. 
19. The contention urged by learned senior coun- 
sel for the respondents that the suit is not main- 
tainable as it seeks to enforce a contract different 
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from that what was entered into between the 
parties, is well founded, learned counsel draws our 
attention to Sec.12(1) of the Specific Relief Act 
which provides that except otherwise provided in 
that section, the court shall not direct specific 
performance of a part of the contract. We are of 
the view that what is sought to be enforced is not 
a part of the contract entered into between the 
parties, but a different contract altogether. We 
have already referred to the prayer in the suit. The 
first appellant has prayed for a direction to the 
defendant to execute a sale deed on one-third 
share of property for a total consideration of 
Rs.8,983.50. Under Ex.B-1 respondents 1 and 2 
agreed to execute a sale deed in respect of their 
two-third share of respondents 1 and 2. No doubt, 
the amount of consideration has been divided into 
two halves as payable to each one of them. But, 
when setting out the terms of the contract, it is 
clearly stated that if respondents 1 and 2 fail to 
execute a sale deed, the first appellant should 
deposit the entire sum of Rs.14,000 in the court 
and seek the relief of specific performance. We 
have already extracted condition No.1 set out in 
Ex.B-1. That condition also refers to the payment 
of balance of Rs.14,000 payable. A reading of 
Ex.B-1 shows that the parties intended to have 
only one sale deed in favour of the first appellant 
for the entiire two-third share of respondents 1 
and 2. What is sought to be enforced in O.S.No.33 
of 1979 is clearly different from that contract and 
the plaintiff is not entitled to have the relief. 
Learned senior counsel for the appellants con- 
tends that the second respondent having executed 
a sale deed with respect to his one-third share, is 
not a necessary party to the present suit and it is 
open to the first appellant to confine his prayer to 
the remaining one-third share of the first respon- 
dent. We are unable to agree. The contract does 
not give any such liberty to the first appellant to 
split it and seek relief with regard to one portion 
thereof or seek to enforce a different contract. 
Learned counsel relies on the judgment of the 
Supreme Court in Kartar Singh v. Harjinder Singh, 
ALR. 1990 S.C. 854. The respondent before the 
Supreme Court and his sister owned some proper- 
ties and the respondent entered into a written 
agreement with the appellant for himself and on 
behalf of his sister for the sale ofall the properties 
for aconsideration of Rs.20,000. He undertook to 
get the signature of his sister in the sale deed. But, 
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his sister refused to sell her share. In a suit for 
specific performance against both, the court granted 
a decree with respect to the half share of the 
respondent. That was set aside by the High Court 
taking into account the provisions of Sec.12 of the 
Specific Reliief Act. On appeal the Supreme Court 
held that the case was not covered by Sec. 12. It was 
held that the case was not one for performance of 
a part of the contract, but it was one for perform- 
ance ofwhole of the contract so faras the contract- 
ing party, namely the respondent therein was 
concemed. It was pointed out that under the agree- 
ment he had contracted to sell whole of his prop- 
erty and the contract in so far as the sister’s share 
was concerned, she was not a party. hence, the 
plaintiff in that case was held to be entitled to 
enforce thevalid part of the contract which related 
to the share of the respondent. The above ruling 
will have no application in the present case. Hence, 
we hold that the suit for specific performance as 
framed by the first appellant is not maintainable. 
20. Learned counsel for the respondents con- 
tended that the first appellant has not come to 
court with clean hands as he has falsely stated that 
heis in exclusive possession of the entire property. 
According to the first appellant, possession was 
surrendered by respondents 1 and 2 in his favour 
on 25.9.1978. It is submitted that the evidence on 
record does not support the case and it is found to 
be false by the court below. No attempt has been 
made before us by the appellants’ counsel to chal- 
lenge such a finding. We find that the evidence on 
record is hardly sufficient to uphold the case of 
handing over possession by respondents 1 and 2 to 
the first appellant. Hence, it is clear that the first 
appellant has not come to court with clean hands. 
We have held in Chelliah Nadar v. Periasami Nadar, 
(1993)2 L.W. 84 and Nallaya Gounder v. Ramaswami 
Gounder, (1993)2 L.W. 86, that a plaintiff who 
comes to court with unclean hands by putting 
forward a false case in particular with regard to 
delivery of possession, is not entitled to get the 
equitable relief of specific performance. In the 
present case, we hold that the plaintiff has ap- 
proached the court with a false case regarding 
delivery of possession and hence, heis notentitled 
to get a decree for specific performance. 

21. The only question that remains to be consid- 
ered relates to item No.2 in the partition suit. It is 
the contention of the appellants that appellants 3 
to 5 are in exclusive possession as tenants thereof. 
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Reliance is placed on Ex.A-3 dated 23.3.1963 which 
is an assignment of pattom and kuzhikkanam 
executed by one Gangadharan Nair in favour of 
Damodharan Nair, who has been éxamined as 
D.W.2 in this case and Ex.B-42 dated 3.9.1975 
under which the said Damodharan Nair has pur- 
ported to assign the pattom and kuzhikkanam 
right in favour of the second appellant Sukumari 
Amma. The trial court has refused to accept the 
case of the appellants and the reasoning of the 
trial court is that Ex.A-3 was produced by the first 
respondent herein. It is the case of the first respon- 
dent that Damodharan Nair got the assignment of 
pattom and kuzhikkanam right benamt for the 
benefit of the parties to these proceedings and the 
appellants have taken fraudulently an assignment 
under Ex.B-42. The trial court has also held that 
the evidence of Damodharan Nair did not evoke 
any confidence and he did not appear to be a 
lessee. The court has referred to the circumstance 
that the third defendant (second appellant) has 
not entered into the witness box to give evidence 
in support of her case. Damodharan Nair has not 
been able to tell the court as to who assited him in 
planting the trees, how many trees he planted and 
how many withered away. He has no accounts for 
the amount spent by him. He could not also tell 
who drafted the dale deed; nor can he tetl approxi- 
mately the amount spent by him till the leasehold 
right was assigned in favour of the second appel- 
lant. He could not mention the names of the 
adjacent owners; nor could he mention the names 
of the properties. The court held that Damodharan 
Nair had no knowledge whatever of the suit prop- 
erties. In those circumstances, the trial court re- 
fused to accept the case of the second appellant. 

22, We have gone through the pleadings as well as 
the evidence on record. We are entirely in agree- 
ment with the trial court in so far as the credibility 
of the evidence of D.W.2 Damodharan Nair is 
concerned. A perusal of his evidence shows that it 
is wholly unacceptable. It really he had been in 
possession of the property, he would have given 
thevarious details regarding the property, and the 
amountsaid to have been spent by him. There is no 
explanation as to why the second appellant has 
failed to give evidence in support of her case. Just 
because Ex.A-3 refers to the property in question 
as having been assigned to Damodharan Nair and 
Ex B-42 purports to assign the right of Damodharan 
Nair in favour of the second appellant, the docu- 
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ments cannot be accepted on their face value and 
the case of the appellants cannot be upheld. The 
case of the first respondent is probabilised by the 
various facts and circumstances of the case. The 
exclusive possession of item No.2 with the second 
appellant after 1975 and before that with D.W.2, 
has not been established by evidence. The court 
below is justified in holding that the case of ten- 
ancy put forward by the second appellant is not 
true. We affirm the said finding and hold that the 
second appellant cannot claim any equity on the 
basis of the alleged tenancy in her favour. 

23. In the result, the appeals fail and they are 
dismissed with costs in A.S.No.348 of 1982. There 
will be no order as to costs in Transfer Appeal 
No.765 of 1985. 


B.S. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Mishra and Arumugham, JJ. 


0.S.A.No.56 of 1986 Ist December, 1992. 
The Kerala Handloom Finance and Trading Cor- 
poration Limited, Cannanore . Appellant 
v. 
Bal.R.Arora and others ... Respondents. 
(A) Contract Act (IX of 1872), Secs.151 to 187 - 
Contract for work if can give rise to bailment - 
Contract whether creates sale of goods or supply of 
work and materials - Test to find out - Tort - Dam- 
ages. 

Acontract for work may, ina given circumstances 
give rise to bailment but not all contracts for work 
and labour give rise to a bailment. Unless the 
contract provides a specific definition of its 
nature, the question as to whether it creates a sale 
of goods or a supply of work and materials will 
normally be resolved by looking to the ‘substance’ 
of the agreement. If the substance of the contract 
is the production of something to be sold and the 
exercise of skill, though high, is primarily for the 
purpose of producing goods for delivery at a price, 
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then the contract is one for sale of goods. Butif the 
contract is one for skill, and known to be exercised 
and the article which results is merely a vehicle to 
record the maker’s skill, it is one for work done 
and materials supplied. [Para. 8] 

(B) Contract Act (IX of 1872), Secs.151, 159 to 171 

- Contract between plaintiff and 1st defendant for 
supply of handloom goods for export to foreign 
countries - Later on, first defendant wanting plaintiff 
to convert fabric into garments and supply - Ist 
defendant's agent directing plaintiff to hand over 
clothes to the 3rd defendant for manufacturing gar- 
ments - Goods delivered to 3rd defendant - 3rd 
defendants failing to deliver garments in time - First 
defendant also failing to regularly clear consignment 
- Condition that it would be the Ist defendant who 
would be procuring orders and issuing instructions - 
3rd defendant, if can be said to be connected with 
contract to stitch garments between plaintiff and Ist 
defendant - 3rd defendant, if can be held liable for 
loss caused to plaintiff by tortious act. 

The instant case is not an action on account of the 
alleged conversion or on account of detention of 
the goods by the third defendant. It is not thé case 
of the plaintiff that the third defendant, when 
asked to deliver goods that belonged to the plain- 
tiff in the sense that the plaintiff had title in the 
goods declined to re-deliver. It ıs also not the case 
of the third defendant in any manner appropriat- 
ing the goods belonging to the plaintiff or claim- 
ing anyconversion thereof. Some sort of bailment 
ifat all, is there involving the third defendant; itis 
of a kind that the goods, that is to say fabric, that 
belonged to the plaintiff were entrusted to the 
third defendant for stitching and after stitching to 
deliver to the plaintiff. In. this, however, there has 
been an intervening condition that it would be the 
first defendant who would be procuring the orders 
and accordingly issuing instructions. The arrange- 
ments with the third defendant were interfered 
with primarily because the first defendant informed 
the plaintiff on 28.4.1972 that only shirts would 
have to be manufactured in white back ground and 
material manufactured in dark colour fabric would 
notbe accepted. The case is one in which when the 
third defendant was introduced to stich fabrics for 
the plaintiff, it was given to understand that the 
contract with itwould depend upon the demand of 
the first defendant. Learned single Judge after a 
full and detailed examination of the evidence, has 
found thatin the contract to stitch garments which 
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the plaintiff had with the first defendant, the third 
defendant was not in any manner connected. The 
loss of business which the plaintiff had was, in no 
way, engineered by the third defendant or caused 
by any default by the third defendant. There is no 
suggestion in this case that the third defendent 
derived any benefit for itself by retaining the goods 
that belonged to the plaintiff. It is not the case of 
the third defendant that it agreed to stich gar- 
ments for the plaintiff to ensure that the letter 
supplied to the first defendant as per the schedule. 
But a reference to the evidence reveals that the 
Starting point for the arrangement of stitched 
garments is the letter by Binny and Company 
Limited dated 8.3.1972, Ex.P-10 offering its terms 
for making 20,000 shirts during the month of May, 
1972. The contents of this letter show that the 
third defendant had fixed a time-limit of less than 
two weeks.for accepting the offer. The plaintiff 
responded to the same by its letter Ex.E-1, dated 
17.3.1972 agreeing to the conditions stipulated by 
the third defendant and offering tosupply cloth to 
manufacture garments in instalments. The first 
defendant requested the third defendant to take 
up the order and supply the garments comprising 
ofa large quantity but it had no finality for the facts 
that had already been noticed and the changes 
which the first defendant introduced in the fabrics. 
It is not a case falling under Secs.151 to 157 or 
Secs.159 to 171 of the Indian Contract Act. The 
plaintiff has not been able to prove any tortious 
act of the third defendant. /Paras. 12, 13, 14&15] 
Cases referred to: 

Dhian Singh v. Union of India, A.LR. 1958 S.C. 274. 
[Para. 11] 

Mis.C.C. Exporters v. B.P.C. Mills, ALR. 1961 S.C. 
1295: (1961)3 S.C.R. 345. [Para. 12] 

Appeal under Clause 15 of the Letters Patentread 
with 0.36, Rule 1 of Original Side Rules against 
the order of Singaravelu, J., dated 31.10.1983 and 
made in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C.S.No.83 of 
1976 etc. 

Mis. V.S.Subramanian andJ.R. Ramesh, for Appel- 
lant. 

Mis.King and Patridge, for Respondents. 

The Judgment of the Court was delivered by 
Mishra, J.: A suit for damages with future interest 
has been decreed against defendants 1 and 2 and 
dismissed against third defendant. Plainiff has 
preferred this appeal. The plaintiff is a Govern- 
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ment limited company and is carrying on business 
at P.M.128, Thilleri Road, Cannanore-1, Kerala 
State. The first defendant /first respondent is a 
businessman having his office and business at 
No.96, Rue-Saint-Lazare, Paris-8 and having of- 
fice at all material times at No.25 Nebert Strasse, 
2 Hamburg 76, No.7 Villa Sequira, C.S.T. Road, 
Kalina Bombay and No.9, Valliammal Street, 
Madras. The second defendant/second respon- 
dent is a business concern, carrying On business at 
No.7, Sequeira Villa, C.S.T. Road, Bombay-29 
and at all material times had an office at Madras. 
2. Thecase ofthe plaintiffhas been thatin orabout 
February, 1971 it wanted to export handloom 
goods to foreign countries and had correspon- 
dence with several overseas traders. The first de- 
fendant approached the plaintiff and offered to 
establish business connection for it with overseas 
buyers. The plaintiff agreed to export the goods to 
the first defendant and consequently made ar- 
rangements with its suppliers for the manufacture 
and supply of garments and fabrics. The first de- 
fendant placed various buying orders for various 
quantities from time to time. The plaintiffin turn 
made arrangements for the manufacture and supply 
through its own agencies. Later, however, the first 
defendant tried to go back on the agreement stat- 
ing that the goods had lost their value in European 
markets and, therefore, attempted to wriggle out 
by writing several letters. The first defendant wanted 
the plaintiff to convert the fabric into garments 
and supply the same to which the plaintiff agreed. 
The first defendant's local agent directed the plain- 
tiff to hand over clothes to the third defendant viz. 
Binny and Company Limited, Madras, for manu- 
facturing garments and supplying them. This was 
agreed and the goods were delivered to the third 
defendant on the instructions of the first defen- 
dant. The plaintiff delivered fabrics in time tothe 
third defendant, which undertook to deliver in 
April, 1972, certain quantity of ready garments, 
but failed to do so. The first defendant also failed 
toregularly clear the consignment and committed 
default. According to the plaintiff, this caused 
serious damage and loss to the business of the 
plaintiff. According to it, all the defendants are 
jointly and severally liable to the plaintiff for the 
amount Claimed in the plaint. 

3. The third defendant alone filed a written state- 
ment. Defendants 1 and 2 remained ex parte. The 
third defendant’s casein shortis that the plaintiffs 
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agent contacted it and represented that shirts 
were to be manufactured for export and there was 
some delay in manufacturing the garments on 
account of heavy bookings, out it was totally wrong 
to say that there was a contract between first 
defendant and third defendant for the manufac- 
ture of garments. It was the plaintiff which en- 
trusted the fabrics to the third defendant for making 
them as garments. It is also incorrect to state that 
the third defendant undertook to deliver abso- 
lutely any quantity of garments and in the manner 
specified in the agreement. There was no breach of 
the agreement. If there has been any loss to the 
plaintiff, it was certainly not on account of the 
conduct of the third defendant. 
4. The learned trial judge has found on the issues, 
whether the third defendant is liable in damages to 
the plaintiff and if so to which amount, and whether 
the third defendant committed any breach of 
contract, as follows: 
“I am of opinion that even on the general 
principles of law, the plaintiffcannotclaim any 
damages against the 3rd defendant for the 
following reasons. Even before the plaintiff- 
Corporation approached the 3rd defendant, 
the former had already entered into a contract 
with the 1st defendant regarding the export of 
garments. P.W.1 concedes that the plaintiffs 
arrangement with the Binny Company (3rd 
defendant) was confined tostitching and deliv- 
ery of the finished goods on payment ofstitch- 
ing charges. The consideration for this ar- 
rangement of stitching was the stitching charges 
that are payable by the plaintif to the 3rd 
defendant. P.W.1 states that the rate of stitch- 
ing charges per garment is Rs.6.50. It is com- 
mon ground that the stitching charges have 
been paid to the 3rd defendant by the plaintiff 
without any demur. Therefore, the attempt to 
make the 3rd defendant liable for the suit 
claim appears to be an afterthought, since the 
Ist defendant is a foreign resident against whom 
the plaintiffcannot recover the decree amount 
easily”. 
“Further, there was no separate contract of 
indemnity between the 3rd defendant and the 
plaintiff and there was also no consideration 
for any such contract if there was one. Thus, 
the plaintiffs attempt to make out a contract 
of indemnity has no factual foundation since 
this isa simple case of bailment for reward. The 
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contract of bailment was fully completed and 
also performed. There was no loss or destruc- 
tion or deterioration of the goods. Therefore, 
no liability arises under Sec.161 of the Con- 
tract Act”. 
“Even on evidence, the plaintiff/Corporation 
has not made outa case of damages against the 
3rd defendant. According to P.W.1, Ex.P-10 is 
the starting point for the arrangement of stitch- 
ing garments by the 3rd defendant. Ex.P-10 is 
the letter by Binny and Company dated 83.1972. 
Offering its terms for making 20,000 shirts 
during the month of May, 1972. It is clear from 
this letter that the 3rd defendant was not solic- 
iting orders from the plaintiff-Corporation and 
that it was dictating its own terms to the plain- 
tiffand even fixed a time-limit of less than two 
weeks for accepting its offer. The plaintiff 
corporation accepted the offer by its leter Ex.D- 
1, dated 17.3.1972 agreeing to the conditions 
Stipulated by the 3rd defendant and offering to 
supply cloth to manufacture garments in in- 
stalments. Ex.P-18 is a communication by the 
3rd defendant dated 6.4.1972 to the 1st defen- 
dantat Paris with a copy marked to the plaintiff 
enclosing a production schedule. Apart from 
these documents to offer and acceptance, there 
is nothing on record to show that the 3rd 
defendant undertook to bear all or any loss 
that may occcasion to the plaintiff. Thus, even 
on the own showing of P.W.1, it was only an 
arrangement tostitch the garments. In fact, the 
manufacturing of garments by Binny and 
Company (3rd defendant) was subject to the 
plaintiff making the fabrics available in time 
and in getting Central Excise license, as also 
giving sample ofspecimen models with proper 
instructions from time to time. P. W.1 has cate- 
gorically admitted this in his cross-examina- 
tion”. 

Learned trial judge has also noticed the averment 

of the plaintiff in paragraph 30 of the plaint which 

is as under: 
“that the responsibility of the Corporation 
was merely to deliver the fabrics according to 
schedule to the third defendant and that the 
third defendant would manufacture and de- 
liver the materials to the corporation in accor- 
dance with the schedule and the said Corpora- 
tion need not bother about anything else, ex- 
cepting receiving the finished goods and 
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despatching them by airafter paying thestitch- 
ing charges due to the third defendant. The 
first defendant had specifically stated that all 
other arrangements with the third defendant 
would be looked after by the first defendant”. 
Based upon this, learned trial Judge has said, on 
the own pleading of the plaintiff, it cannot look to 
the third defendant for the alleged loss caused to 
it on account of the breach of contract by the first 
defendant. 
5. There has been an argument that the garments 
entrusted with third defendant for stitching had 
not been delivered according to schedule and that 
this delay has resulted in loss to the plaintiff, in 
that, the foreign buyer did not accept the goods 
which arrived late. Learned single Judge, after 
considering the evidence on record in the light of 
the pleadings of the parties, has found: 
“It is true that the delivery schedule was not 
kept up by the third defendant. But, it must be 
remembered that time was not stipulated as 
the essence of contract at any time. Further, as 
already pointed out from paragraph 30 of the 
plaint, the first defendant had taken up all 
responsibility of the third defendant and di- 
rected the plaintiff just to receive the finished 
goods and despatch them by air after paying 
the stitching charges”. 
_ Hehas also found that the delay in the stitching of 
garments was not entirely due to the default of the 
third defendant, but the delay was clearly due to 
the conflicting instructions given by the first de- 
fendant. He has accordingly said: 
“The supply of fabrics was in the month of 
April, 1972 and certain quantities were to be 
produced and delivered during the months of 
April-May, 1972. The delivery was effected 
late only by a few weeks and that too for the 
reasons already stated supra, namely the in- 
structions from the first defendant altering the 
design now and then”. 
6. Mr.V.S.Subramanyan, learned counsel for the 
appellant, has contended that on the admission of 
the third defendant/third respondent in the writ- 
tenstatement, it has to be held that there has been 
a contract of bailment between the plaintiff and 
the third defendant. The delivery of goods by the 
plaintiff to the third defendant is not in dispute; 
the contract is not in dispute. The third defendant 
failed to deliver the stitched garments in accor- 
dance with the schedule and it thus failed to dis- 
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charge it liability. It has for the reason ofits default 
to take the responsibility of the cancellation of the 
plaintiffs contract with the foreign buyers and 
thus compensate the plaintiff. 
7. Before we traverse into this contention, we may 
recapitulate certain facts leading to the cancella- 
tion of certain supply contracts which defendants 
land 2 had created for the plaintiff. In May, 1972 
it is so stated in the plaint, the first defendant 
threatened to cancel all orders, unless the agreed 
price of purchase was slashed. The first defendant 
also asked the plaintiff to prepare only certain 
number of model shirts and not to cut and stitch 
any Other garment until it heard further from the 
first defendent. There is hardly anything between 
April and May, 1972 which would point towards 
the third defendant’s conduct leading to the first 
defendant’s saying in April-May, 1972 that there 
cannot be any revision in the agreement to supply 
garments, or that any further stitching by the third 
defendant would be necessary. It is stated in the 
plaint that first defendant had in and by his tele- 
gram dated 7.5.1972 requested the plaintiff to sign 
a contract with the third defendant for the manu- 
facture of 2000 shirts and stated that the first 
defendant would be sending orders for the supply 
of 10,000 shirts in April, 1972 and 10,000 shirts in 
May, 1972. But then it has also stated in the plaint: 
“Subsequently, there was a discussion between 
the third defendant and the Corporation (plain- 
tiff) and it was then suggested that the delivery 
of fabrics will have to be made to the third 
defendant before 31st March, 1972 and if de- 
livery was not possible within that time, enough 
fabrics for 10,000 shirts will have to be deliv- 
ered by 31st March, 1972 to them and fabrics 
for the balance of 10,000 shirts will have to be 
delivered by 31st March, 1972 to them and 
fabrics for the balance of 10,000 shirts by 10th 
April and that if supply extended beyond 10th 
April, 1972 the finished garments would be 
delivered only after 30th May, 1972.” 
Itisalso found in the plaint that the first defendant 
had placed no orders for supply of any stitched 
garments with the plaintiff in March, 1972 until 
atleast the letter received by the plaintiff on 22.3.1972 
from the first defendant dated 14,3.1972, wherein 
the first defendant had stated that he had secured 
an order for 60,000 shirts and as the third defen- 
dant could manufacture only 20,000 shirts, he 
would give the further order for the supply of 
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20,000 shirts, ifhe (the third defendant) could find 
any other reliable manufacturer. A close reading 
of the plaint reveals that it has been almost nebu- 
lous between the plaintiff and defendants 1 and 2 
all the while, when there has been some supply of 
fabric by the plaintiff to the third defendant for 


stitchin g shirts/garments and the plaintiff was not. 


sure if the first and second defendants would 
continue with the arrangement for the export of 
garments. The sheet anchor, however, of the case 


S O. Fabric Model 
No. No. 
1 087 Natural Fimp 1 
Semi . Ladies 
Bleached buttoning 
2. 088 do. do 
3 077 do. Fimp 1 
Mens 
buttoning 
4 077 Checks/ 
Stripes do. 
5. 077 do. do. 
6. 075 Natural 
Semi 
Bleached -JC1 
Ladies 
Buttoning 
7. 076 do. do. 
8. 076 Check/ AE 
Stripes 
White 
back 
ground ' do. 
9. 075 Checks do. 
10. 077 Natural 
Semi 
Bleached JC2 
Mens 
Buttoning 
It. O77 Checks do. 
12. 110 Material 
Semi 
Bleached JC1 
Ladies 
Buttoning 
13 110 Checks do 
14 072 Checks Mak 


of the plaintiff against the third defendant is a 

schedule incorporated in paragraph 37 of the plaint 

which reads as under: 
“The following summarysets out the net result 
of the various modification by first defendant 
in his arrangements with the third defendant 
and the corporation for manufacture and sup- 
ply of garments though originally there were 
several orders ofthe first defendant for a larger 
number of garments. 


Qty. Rate Delivery 
Rupees period 

5000 : 15.50 31.5.1972 
5000 15.50 do. 

1000 10.35 15.6.1972 
2000 Skr 10.60 do. 

1000 Skr 15.50 do. 

8000 6.60 15.6.1972 
1200 Skr 6.60 do. 

1200 Skr 6.60 do. 

2000 Skr 6.00 30.6.1972 
2000 Skr 9.90 do. 

6500 Skr 10.20 do. 

500 14.90 do. 

1500 13.25 do. 
46000 7.10 10.7.1972 


220 


According to the third defendant’s schedule the 
third defendant undertook to deliver in April, 
1972, 21,400 garments (items 1 to 8 above), 
besides 5000 Nora Type garments out of fabric 
supplied by another part, namely, Kewalram) 
and the balance of 19,000 garments in May, 
1972 (items 9 to 14 above). 

38. Actually the Corporation had received 
revised orders only for 30,900 garments com- 
prised in items 3 to 14 above and had not 
received any revised type orders for items 1 and 
2 above, viz. 087 and O88 referred to in the 
manuscript order dated 4th April, 1972 and 
this had been brought in the notice of the first 
defendant in Corporation’s letter dated 15th 
April, 1972. Confirmation of the contract for 
40,800 garments was however, sent by the 
corporation to the first defendant on 4th May, 
1972.” 
If the case of the plaintiff is believed, then all ofa 
sudden, for manufacture and supply of garments 
to the third defendant, all orders in this behalf 
were given by the first defendant and not by the 
plaintiff. If the plaintiff intended to implead the 
third defendant asa bailee it was expected to doso, 
butitis further noticeable in the plaint (paragraph 
40) that the first defendant gave instruction as late 
as on 20.4.1972 changing the entire schedule. The 
words used in the plaint are as follows: 
“The plaintiff further states that while the 
entire selection of the fabrics for the manufac- 
ture of garments had been made by the first 
defendant and he had been sending telegram 
for despatch of shirts, the first defendant, 
suddenly as a bolt from the blue, evidently with 
the ulterior motive and intention of wriggling 
out of his obligation somehow or other, inti- 
mated in his letter dated 28th April, 1972 
which was received by the Corporation on 3rd 
May, 1972 that all the shirts will have to be 
manufactured in white background and any 
material manufactured in dark colour fabric 
will not be accepted by the first defendant. The 
Corporation had immediately pointed out in 
their letter dated 10th May, 1972 the fact that 
all the materials had been purchased in accor- 
dance with the express selection of the first 
defendant and the first defendant was also 
informed that he cannot give instructions 
contrary to each other every now and then. 
The fact that instructions were being given 
directly by the first defendant without inform- 
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ing the corporation who is the supplier of the 
fabric would also be evident even froma letter 
addressed by the third defendant to the first 
defendant and dated 4th May, 1972 witha copy 
to the Corporation.” 
It is indeed curious how when the reason for the 
failure of the contract is the change in the design 
of the garments to be supplied by the first defen- 
dant, as late as April, 1972 and May, 1972, there is 
an attempt to shift the blame upon the third 
defendant who evidently had no clear instruction 
to proceed with the schedule of stitching the clothes. 
8. As we had only postponed, until recapitulating 
the facts, the consideration of the main conten- 
tion of learned counsel for the appellant, we may 
here take notice of the definitions of bailment, 
bailor and bailee other relevant provisions. In 
Chapter II of the Indian Contract Act. In Sec.140, 
the terms “bailment” and “bailee” are defined as 
hereunder: 
“A ‘bailment’ is the delivery of goods by one 
person to another for some purpose, upon a 
contract that they shall when the purpose is 
accompanied, he retained or otherwise dis- 
posed of according to the direction of the 
person delivering them. The person delivering 
the goodsis called bailor’. The person towhom 
they are delivered is called the bailee.” 
Explanation: If a person already is possession 
of the goods of another contracts to hold them 
as a bailee, he thereby becomes the bailee and 
the owner becomes the bailor of such goods 
although they may not have been delivered by 
way Of bailment.” 
Sec.160 of the Act however Says, 
“Tt is the duty of the bailee to return, or deliver 
according to the bailor’s directions, the goods 
bailed, without demand, as soon as the time for 
which, they were bailed has expired, or the 
purpose for which they were bailed has been 
accomplished.” 
Sec.181 thereof reads as follows: 
“If, by the default of the bailee, the goods are 
not returned, delivercd or tendered at the proper 
time, he is responsible to the bailor for any 
loss, destruction or deterioration of the goods 
from that time.” 
Acontract for work may in a given circumstances 
give rise to bailment but not all contracts for work 
and labour may give toa bailment. In ‘Bailment’ by 
M.R.Palmer, 1979 edition, there is a Chapter on 
‘Hire and Labour’ and therein it is stated: 
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“This variety of bailment, known to the Ro- 
man lawyers, as locatio operis faciendi was defined 
by Halt, C.J. as arising when goods or chattels 
are delivered to be carried, or something is to 
be done about them, for a reward to be paid by 
the person who deliyers them to the bailee, 
who is to do the thing about them. Locatio 
operis faciendi therefore contains two elements, 
acontract for services, coupled with a bailment 
or the article upon which those services are to 
be performed. The goods will remain in the 
bailee’s possession until the work is completed 
and will then be returned to the bailor, or 
delivered to a third party, in accordance with 
his instructions. A wide range of everyday 
commercial activity.... including dry-cleaning, 
laundering, repair, valuation, auctioneering, 
alteration and the treatment of sick animals, 
may, therefore, fall within that category of 
bailment”. 

Speaking generally as to the contemplation by a 

contract of work and labour, when Palmer has 

spoken about contracts for work, he has stated: 
“Toa lesser extent, thesame lega] indifference 
attaches as to the distinction between a con- 
tract for work and materials and acontract for 
the sale of goods. This distinction can impinge 
upon a bailment locatio operis faciendi only 
when the workman is bound to ally or interim 
property of his own with the bailor’s goods or 
chattels, and when property in those goods is 
thereupon intended to pass to the bailor, for 
instance, when connecting rods are to be at- 
tached to a case for repair. The question whether 
the materials used in performance of such a 
contract will pass to the bailor under a contract 
ofsale or under a mixed contract for thesupply 
of work and material is of dismissing impor- 
tance because both at common law and in 
Australia, under the Trade Practices Act, 1974, 
similar terms as to fitness for purpose and 
merchantable quality are implied. The distinc- 
tion is not entirely redundant, however, be- 
cause in England the customer under a con- 
tract for the provision of work and materials 
will not enjoy the rights conferred by the Sale 
of Goods Act, 1893, or the Supply of Goods 
(Implied Terms) Act, 1973. Moreover, other 
States still refer exclusively to contracts for the 
sale of goods. 
Unless the contract provides a specific defini- 
tion of its nature, the question as to whether it 


creates a sale of goods or a supply of work and 
materials will normally be resolved by looking 
to the substance of the agreement. 
If the substance of the contract is the produc- 
tion of something to be sold, and the exercise 
of skill, though high, is primarily for the pur- 
pose of producing goods for delivery at a price, 
then the contract is one for the sale of goods. 
But, ifthe contract is one forskilland labour to 
be exercised and the article which results is 
merely a vehicle to record the maker’s skill, it 
is one for work done and materials supplied. 
This criterion, although frequently criticised, 
seems to be supported by most of the deci- 
sions. On the one hand, it has been held that 
contracts, for the installation of machinery or 
security.devices on the customer's premises, or 
for the tilling of roofs, the renovation of equip- 
ment, the installation of spare parts in a ve- 
hicle and the fitting ofa built-in-cocktail-cabi- 
net in the customer’s home, are all contracts 
for the supply of work and materials. Con- 
versely, it has been held that the following are 
contracts for the sale of goods, the making up, 
from the tradesman’s own materials, of a fur 
jacket, a tombstone, a ship’s propellor accord- 
ing to specification and a set of false teeth, the 
preparation and supply of a meal in a restau- 
rantand he taking and selling ofa photograph. 
But the supply of architects plans do not fall 
within the concept ofsale, because the primary 
objective is the exercise of specialised skills 
and not the provisions of a tangible commod- 
ity”. 
9. We have extracted the above, for learned coun- 
sel for the appellant has emphasised rather strenu- 
ously thaton the terms, as the third defendant was 
required to stitch garments in response to con- 
tract with the first defendant had promised to 
deliver to the plaintiff, if there has been a default, 
the third defendant failed to discharge the obliga- 
tion of bailer. 
10. Ajudgment of Chancery Appeals in Inre. Trent 
and Humber Company, Ex parte Cambrian Steam 
Packet Company, VolIV, Chancery Appeals 112, 
on facts seems to be a case of damages qua the 
contract, but how in the case of a works-contract 
damages are realised and calculated is stated. [n 
that case there was a contract to take the ship into 
the possession of the Trent and Humbership 
Building Company to repair and alter for a fixed 
sum and by a fixed date. Lord Cairns, L.J., in his 
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judgment said: 
“That contract was beyond all doubt, broken 
the damages would therefore be recoverable. 
The only argument against the right to some 
sort of damages for the breach of the contract 
was that which arose out of the correspon- 
dence between the Official Liquidator, and the 
Cambiran Company. The ship was ultimately 
repaired, by the Official Liquidator some part 
of the money having been already advanced by 
the Cambrian Company, and she was finally, in 
month of May, 1866, delivered over to the 
Cambrian Company. The effect of that seems 
to be simply this, that the damage which I have 
calleda continuing damage was in that way put 
a stop, to, but not till the ship was delivered 
over...” 
Lord Cairns in that judgment said that as to the 
measure of the damages he had proceeded on the 
principle thatifa profit would arise froma chattel, 
and it is left with a tradesman for repair, and 
detained by him beyond the stipulated time, the 
measure of damage is prima facie, the sum which 
would have been earned in the ordinary course of 
employment of the chattal in the time. 
11. In Dhian Singh v. Union of India, A.LR. 1958 
S.C. 274, theappellants had entered into an agree- 
ment for the hiring out of two trucks to the respon- 
dent (Union of India) for imparting tuition to the 
military personnel, Rs.17 per day per truck was 
Stipulated as the hire and the agreement was ter- 
minable on one month’s notice by either side. 
Pursuant to the agreement, the trucks were handed 
over to the respondent, on different dates. The 
respondent used the trucks, but later gave notice 
to the appellants terminating the agreement and 
asking them to remove the trucks on the expiry of 
a certain period. When, however, one of theappel- 
lants went to take delivery of the trucks, they were 
not delivered to him nor was any hire charge paid 
for the trucks. They took up thestand that the hire 
amount had been paid and the trucks had been 
delivered by it to one Surjan Singh, who was 
alleged to have been a partner of the appellants 
and thus entitled to receive the said payment and 
the delivery of the trucks in question. The appel- 
lants controverted the said position and claimed 
that the respondent was liable to pay the hire 
moncy and return the trucks to them. The trial 
court found that the respondent was not justified 
in paying the rent and delivering the trucks to the 
said Surjan Singh. The High Court confirmed the 
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said finding. Both the trial court and the High 
Court passed a decree awarding the market value 
of the trucks and also the rent. We are referring to 
this judgment, for, there is a candid analysis of the 
two forms of actions; one for wrongful conversion 
and the other for wrongful detention, otherwise, 
known as action in trover and action in detinue. 
The Supreme Court has said: 
“A conversion is an act of wilful interference, 
without lawful justification, with any chattel in 
a manner inconsistent with the right of an- 
other, whereby that other is deprived of the use 
and possession of it. If a carrier or other bailee 
wrongfully and mistakenly delivers the chattel 
to the wrong person or refuses to deliver it to 
the right person, he can be sued as fora conver- 
sion. Every person is guilty of a conversion, 
who without lawful justification deprives a 
person of his goods by delivering them to 
someone else so as to change the possession. 
(Salmond on Torts, 11th Edition pages 323, 
324, 330). 
The action of detinue is based upon a wrongful 
detention of the plaintiffs chattel by the de- 
fendant, evidenced by a refusal to deliver it 
upon demand and the redress claimed is not 
damages for the wrong, but the return of the 
chattel or its value. If bailee unlawfully or 
negligently loses or parts with posséssion he 
cannot get rid of his contractual liability to 
restore the bailor’s property on the termina- 
tion of the bailment, and if he fails to do, he 
may besued, in detinue. (Clerk and Lindsell on 
Torts, 11th Edition, pages 441 and 442, paras, 
720 and 721). 
Detinue at the present day has two main uses. 
In the first place, the plaintiff may desire the 
specific restitution of his chattels and not 
damages for their conversion. He will then sue 
in detinue, not in trover. In the second place, 
he will have to sue in detinue if the defendant 
sets up noclaim ofownership and has not been 
guilty of trespass, but the original acquisition 
‘in detinue such bailment’ was lawful. Detinue 
lies against him who once had, but has improp- 
erly parted with possession. At common law 
the natural remedy for the recovery of chattels 
was the action in detinue. In that action the 
judgment was in the alternative that the plain- 
tiff do recover the possession of the chattels or 
their assessed value in case with damages for 
their detention. (Salmond on Torts, 11th 


Edition, pages 351, 352 and 353). 

Judgment for the petitioner in trover is for 
recovery of damage for the conversion. Judg- 
ment for the petitioner in detinue is for deliv- 
ery of the chattel or payment of its value 
and damages for detention. Halsbury’s Laws 
of England, Hailsham Edition, Vol.33, p.78, 
para. 135). 

These forms of action are survivals of the old 
form ofaction in trover and in detinue and it is 
interesting to note the evolution of the mod- 
erncauses ofaction for wrongful conversion or 
for detention.” 
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said to be perfectly well-settled. Whatever be 
the position in regard to thesame in actions for 
wrongful conversion, one thing is quite clear 
that in actions for wrongful detention the 
measure of damages can only be the value of 
the goods as at the date of the verdict or 
judgment. The tort is complete the moment 
the goods are wrongfully converted by the 
defendant and no question can arise in those 
cases of any continuing wrong. In a case of 
wrongful detention, however, the cause of action 
may certainly arise the moment there is a re- 
fusal by the defendant to re-deliver the goods 


The Supreme Court then proceeded to discuss 
various authorities cited, and then stated the law 
as to bailment thus: 


ondemand made by the plaintiffin that behalf. 
Buteven though the cause ofaction thus arises 
ona refusal to re-dcliver the said goods to the 


“It is clear therefore that a bailor in the event 
of the non-delivery of the goods by the bailee 
on a demand made by him in that behalf is 
entitled at his election to see the bailee either 
for wrongful conversion of the goods or the 
wrongful detention thereof, and if the bailor 
pursyes his remedy against the bailee for wrong- 
ful detention of the goods it would be no 
answser for the bailee to say that he was guilty 
of wrongful conversion of the goods, the plain- 
tiff knew or ought to have known at or about 
the time and is therefore not liable to the 
plaintiff for wrongful detention thereof. It is 
the option of the plaintiff to pursue either 
remedy against.the bailee just as it suits him 
having regard to all the circumstances of the 
case and the bailee cannot be heard to say 
anything to the contrary for the simple reason 
that he cannot take advantage of his own wrong 
and cannotask the plaintiff to choose a remedy 
which may be less beneficial to him. 

This is of course, the normal rule, though the 
courts have tried to soften its rigour by import- 
ing the consideration that the plaintiff should 
not be allowed to delay his action in order to 
pet the advantage of a rising market”. 


Speaking on the facts of the case, the Supreme 
Court said: 


“The respondent was the bailor of the two 
trucks and was bound to return thesame on the 
termination of the bailment”...and then finally 
stated as follows: 

“It follows from the above that the position in 
law in regard to the measure of damages in an 


plaintiff the wrongful detention of the goods is 
a continuing wrong and the wrongful deten- 
tion continues right upto the time when the 
defendant re-delivers the goods either of his 
own volition or under compulsion of a decree 
of the court. There is moreover this distinction 
between actions for wrongtul conversion and 
those for wrongful detention that in the for- 
mer the plaintiff abandons his title to the goods 
and claims damages from the defendant on 
goods on the basis that the goods have been 
wrongfully converted by the defendant either 
to his own use or have been wrongfully dealt 
with by him. In the latter case, however, the 
plaintiff asserts his title to the goods all the 
time and sues the defendant for specific deliv- 
ery ofthe chattal or for re-delivery of the goods 
bailed to him on the basis that he has a title in 
these goods. The claim for the re-delivery of 
the goods by the defendant to him is based on 
his title in those goods not only at the time 
when the action is filed but right upto the 
period when the same are re-delivered by the 
defendant to him. The wrongful detention thus 
being a tort which continues all the time until 
the re-dclivery of the goods by the defendant 
to the plaintiff, the only verdict or judgment 
which the court can give in actions for wrong- 
ful detention is that the defendant do deliver to 
the plaintiff the goods thus wrongfully de- 
taincd by him or pay in the alternative the 
value thereof which can only be ascertained on 
the date of the verdict or judgment in favour of 
the plaintiff”. 


12. The instant case, however is not an action on 
account of the alleged conversion or on account of 


action for wrongful conversion is far from clear 
and the law in regard to the same cannot be 


X 
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detention of the goods by the third defendant. It is 
not the case of the plaintiff that the third defen- 
dant, when asked to deliver goods that belon gedto 
the plaintiff in the sense that the plaintiff had title 
in the goods declined to re-deliver. It is also not 
the case of the third defendant in any manner 
appropriating the goods belonging to the plaintiff 
or claiming any conversion thereof. Some sort of 
bailment if at all, is there involving the third 
defendant; it is of a kind that the goods, that is to 
Say fabric, that belonged to the plaintiff were 
entrusted to the third defendant for stitching and 
after stitching to deliver to the plaintiff. In this, 
howeveras we have already noticed, there has 
been an intervening condition that it would be the 
first defendant who would be procuring the orders 
and accordingly issuing instructions. The arrange- 
ments with the third defendant, about which we 
have already stated in our judgment, were inter- 
fered with primarily because the first defendant 
informed the plaintiffon 28.4.1972 that only shirts 
would have to be manufactured in white back- 
ground and any material manufactured in dark 
colour fabricwould not be accepted. It is clear that 
even the little analogy that we were able to see in 
the case of In re. Trent and Humber Company, Ex 
parte Cambrian Steam Packet Company, VolIV, 
Chancery Appeals 112, is not found existing in the 
alleged contract with the third defendant. 

13. We, however, have the benefit of another 
judgment of the Supreme Court on the subject in 
Mjs.C.C.Exporters v. B & C Mills, ALR. 1961 S.C. 
1295; (1961)3 S.C.R. 345. The facts of the case 
before the Supreme Court were that by a contract 
in writing dated 9.8.1950 entered into at Bombay, 
the appellants who carricd on business at Bombay 
as import and export merchants agreed to sell to 
the respondent, a company carrying on business 
also at Bombay asa Cotton Spinningand Weaving 
Mills, and the respondent agreed to purchase 
50,000 lbs. of Italian Staple Fibre Cotton of the 
quality mentioned therein, at Rs.1,350 per Candy 
Ex.Docks, Shipment October/November, 1950. 
Of this quantity, 10,000 lbs. were delivered to and 
accepted by the respondent company on 31.10.1950. 
The balance of 40,000 Ibs. not having been deliv- 
ered in terms of the contract, the respondent filed 
the suit for damages alleging that the appellants 
had wrongfully failed and negtccted to deliver the 
balance of the contract goods. The appellants 
admitted failure to deliver this balance; but pleaded 
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that this was not wrongful failure to deliver. The 
appellants averred that the non-supply of the goods 
arose by reason of the intermediary parties, viz. 
suppliers, failing to supply and deliver the goods 
to the defendant and also of the circumstances 
beyond their control, and claimed that it was ex- 
empted from any liability under printed term 16 of 
the contract. The defendants further pleaded that 
the shipment time mentioned in the contract was 
not guaranteed, and the time of shipment was not 
the essence of the contract. The contract was ona 
printed document, with the terms regarding quan- 
tity, quality, price, shipment, payment and the 
remarks column filed in manuscript. Answering 
the contention as to the time being the essence of 
the contract, the Supreme Court referring to the 
contents of the contract said as follows: 
“Remembering as we must, that in commer- 
cial contracts, time is ordinarily of the essence 
of the contract and giving the word ‘therefore’ 
its natural, grammatical meaning, we must 
hold that what the parties intended was that to 
the extent that delay in shipment stands in the 
way of keeping to the shipment date October/ 
November, 1950, this shipment date was not 
guaranteed; but with this exception shipment 
October/November, 1950 was guaranteed. It 
has been strenuously contended by the learned 
Attorney-General, that the parties were men- 
tioning only one of the many reasons which 
might cause delay in shipment and the con- 
junction ‘therefore’ was used only to show the 
connection between one of the many reasons- 
by way of illustration and a gencral agreement 
that the shipment date was not guarantecd. 
We do not consider this explanation of the use 
of ‘therefore’ acceptable. If the parties intended 
that quiteapart from delay in obtaining import 
licence, shipment date was not guarantecd, the 
natural way of expressing such intention-an 
intention contrary to the usual intention in 
commercial contracts of treating time as the 
essence of the contract-would be to say: Í 
‘This contract is subject to import licence and 
the shipment date is not guarantecd’. There 
might be other ways of expressing the same 
intention, but it is only reasonable to expect 
that anybody following the ordinary rules of 
grammer would not use ‘therefore’ in such a 
context except to mean that only to the extent 
that delay was due to delay in obtaining import 
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licence shipment time was not guaranteed”, 
Reading the document further in some detail, the 
court observed as follows: l 

“Weare not satisfied, however, that the terms 

uin print would justify any such conclusion.” 

Dealing with the question how in case of supplies 
in instalments, a contract should be understood, 
the Supreme Court has said: ' 

“Quite clearly however the question whether 

delivery Should be spread over the period arises 

only in case of instalment contracts. There is 


nothing however before us to show thatthe 


defendants’ contract with its Italian suppliers 
was an instalment contract. Even though the 


proprietor of the defendants’ Italian supplier , 
- was examined hé said nothing which would- 


even tend to show that the contract between 


him: and the defendant was an instalment 
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contract. In the absence Of the contract or any 


Other circumstances justifying a conclusion 


thatit was instalment contract itis not possible ` 


to accept the contention of the léarned Attor- 
ney General that the defendants’ Italian sup- 
pliers Would be bound to: spread the supply 
over the period October/November, 1950.” 
The facts of the case before the Supreme Court 
justified a decree for damages. There was no inter- 
vening event that caused any interference with the 
completion of the contract by the appellants. The 
case before us, however, is one, as we have already 
noticed, in which when the third defendant was 
introduced to stitch fabrics for the plaintiff, it was 
given to understand that the contract with it would 
depend upon the demand of the first defendant. 
Learned: single Judge has ‘in this behalf taken 


notice- of the nature of ‘the contract which the ` 


plaintiff had with the third dcenaant and said as 
follows: 
“Even before the plaintiff- Corporation ap- 
proached the third defendant, the former had 
alreadyentered into the contract with the first 
defendant regarding the export of garments”. 
Learned single Judge, after ‘a full and detailed 
examination of the evidence, has found that in the 
contract to stitch garments which the plaintiffhad 
with the first defendant, the third defendant was 
not in any manner'connected. : 
14. We have seen that the loss of business which 
the plaintiff had was in no way engineered by the 
third defendant or caused by any default by the 
third defendant. There is no'suggestion in this case 
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that the third defendant derived any benefit for 
itself by retaining the goods that belonged to the 
plaintiff. It is not the case of the third defendant 
thatitagreedt tostitch garments for the plaintiff, to 
ensure that the latter supplied to the first defen- 
dant as per schedule. We have already noticed 
what learned single J udge has found in this behalf. 

But a reference to the evidence reveals that the 
Starting point for the arrangement of stitching 
garments is the letter by Binny and Company 
Limited dated 8.3. 1972, Ex.P-10 offering its terms 
for making 20,000 shirts during the month of May, 
1972. The contents of this letter show that the 
third defendant had fixed a time- limit of less than 
two weeks for accepting the offer. The plaintiff 
responded to the same by its letter Ex.D-1, dated 
17.3.1972 agreeing to the conditions stipulated by 
the third defendant and offering tosupply cloth to 
martufacture garments in instalments. The first 
defendant requested the third defendant to take 
up’ ‘the order and supply the garments comprising 
ofa large quantity but it had no finality for the facts 
that:had already been noticed and the changes 
which the first defendant introduced in the fabrics. 

15. We have given our careful and anxious consid- 
eration to the facts of this case. It is not a case 
falling under Secs.151 to 157 or Secs.159 to 171 of 
the Indian Contract Act. Learned trial Judge has 
committed no error in holding that the plaintiff 
has not been able to prove any tortious act of the 
third defendant. There is no merit in the appeal. 


_ Accordingly, the appeal is dismissed. There will 
` be, however. no order as to costs. 


BS. 


Appeal dismissed. 
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Civil Procedure Code (V of 1908), Secs.10, 11 and 
Explanation IV, 0.2, Rule 2 and O.23, Rule 4 - 
Plaintiff filing suit in City Civil Court, Madras for 
declaration that he alone was entitled to negative 
rights ofa Tamil film - Filing another suit in Original 
Side of High Court for declaration, rendition of 
accounts and payment of special damages - Suit 
admitted - Plaintiff withdrawing suit pending in the 
City Civil Court - Later suit, if barred by O.2, Rule 2 
read with Explanation IV to Sec.11. 

The words, has been heard and finally decided by 
such court leave no mannef of doubt that the rule 
Of res judicata cannot be invoked in a subsequent 
suit in which even if the issues are directly and 
substantially the issues of the former suit unless 
the former suit has been heard and finally decided 
by the court. Explanation IV to Sec.11 of the Code 
upon which the learned counsel for the appellant 
has relied on will be available only when there has 
been a hearing and final disposal of the issues of 
facts between the parties and if they omitted,to 
raise any ground of defence or attack in such 
former suit , they would attract the rule of res 
judicata in the latter suit. [Para. 14] 

0.2, Rule 2 of the Code of Civil Procedure oper- 
ates in the caseof relinquishment of partofaclaim 
or omission to sue in respect of such claim before 
the institution of the suit and after institution of 
the suit, it is open to withdraw the suit or abandon 
a part of the claim subject to the consequences in 
the former case that the plaintiff shall not be 
permitted tosue in respect of the portions omitted 
or relinquished and in the case of the latter, he can 
institute a fresh suit only when he has the permis- 
sion of the court to sue afresh while withdrawing 
the suit or abandoning any part of the claim. He is 
otherwise precluded from instituting any fresh 
suit in respect of such subject matter or such part 
of the claim under 0.23, Rule 1 of the Code. 

Explanation IV to Sec.11 of the Code is‘attracted 
only in the event of adjudications any matter which 
might and ought to have been made a ground of 
defence or attack in the suit. Such ground of 
defence or attack is not permissible in a subse- 
quent suit. At a stage when a suit is pending, and 
another suit is filed nad it is shown to the court in 
the subsequent suit that the matter in issue was 
directly and substantially in issue in a previously 
instituted suit between the same parties or 
between parties under whom they or any of them 
claim, litigating under the same title, which suit is 
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pending in the same or any other court. Sec.10 of 
the Code of Civil Procedure is attracted and the 
subsequentsuit is stayed. In the instant case, when 
the suit was filed in this Court, the suit in the City 
Civil Court was pending. Obviously. when the suit 
was filed, no ground either under Sec.11 and under 
Explanation thereof or under O.2, Rule 2 of the 
Code of Civil Procedure was available to the first 
defendant/appellant.-He cannot also have any plea 
under O.23, Rule 4 of the Code of Civil Procedure 
was available to the first defendant/appellant. He 
cannot also have any plea under O.23, Rule 4 of 
the Code of Civil Procedure because the suit pending 
in the City Civil Court was withdrawn only after 
the suit in this Court was admitted and the defen- 
dants appeared. The bar toa fresh suit under O,23, 
Rule 4 of the Code of Civil Procedure cannot be 
made retroactive to destroy a suit which had al- 
ready been admitted and was in the process of 


hearing. Leese 18, aoe 24] 
Cases referred to: 

Ram Manohar v. Baboo Singh, A.LR. 1 93 zan 124. 
[Para. 11] 


Achut v. Parsharam, I.L.R. 1938 Bom. 327: A LR. 
1938 Bom. 281: 175 I.C. 528. [Para. 11] 

Gurbux Singh v. Bhoobalal, A.I.R. 1964 S.C. 1810: 
(1964)1 S.C.W.R. 668. [Para. 17] 

Sidramappa v. Rajashetty, A.I.R. 1970 S.C. 1 059: 
1970 S.C.D. 196: (1970)1 S.C.J. 857. [Para. 19] 
Appeal under Clause 15 of the Letters Patent 
against the Order of K.M.Natarajan, J., dated 
16.7.1986and made in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in 
CS.No.124 of 1980, etc. 

The Judgment of the Court was delivered by 
Mishra, J.: This appeal is directed against a judg- 
ment ofa learned single Judge of this,Court under 
which he has decreed the suit in part for declara: 
tion and rendition of accounts only with propor- 
tionate costs. 

2. The plaintiff/respondent herein instituted asuit 
in the City Civil Court being O.S.No.10529 of 
1976 for a declaration that the plaintiff. alone is 
entitled to the negative rights of a Tamil talkie 
film “Kai Kodutha Deivam” in all its versions in 
respect to the entire world excluding certain speci- 
fied territories. He, however, filed another suit 
viz.,C.S.No.124 of 1980 0n the Original side of this | ' 
Court for the relief of declaration common to the . 
suit in the City Civil. Court and for rendition of 
accounts and payment of special damages tot he 
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‘une of Rs.5,000 by defendants 1, 2 and 4 to 9. The 
‘irst defendant in C.S.No.124 of 1980 filed asuit in 
che City Civil Court being O.S.No.291 of 1979, 
vhich was transferred to this Court for being tried 
long with C.S.No.124 of 1980 (re-numbered as 
2.S.No.48 of 1985). This suit was also for rendi- 
ionof accounts in respect of the sale and produc- 
ion ofa movie picture in Telugu and Malayalam 
versions and for permanent injunction to restrain 
he defendants from exercising any Tights’ in re- 
sard tO the’ distribution of the said picture in 
Telugu and | Malayalam. ‘After the issue of Judge’s 
ummons in the suit C.S.No.124 of 1980, the plain- 
iff/respondent herein: Withdrew the suit ‘in the 
ity Civil Court O-S.No.10529 of 1976 on 25.4.1980. 
}. The plaintiff's case in C.S.No.124 of 1980 has 
een summarised in the tiral court s Judgment i in 
hese words: e5 

“The first defendant was producing a picture 


"titled as“ ‘production ‘No.1’ and later as ‘Kai ` 
Koduthd Daivam’ in Tamil. The dialogue and ` 
screen-play were written by the plaintiffand he 


was directing the picture. The first defendant 
‘originally ‘entered into'a financial agreement 
with Dwaraka Pictures and they could not 
finarice as agreed? Hence the firsi defendant 
entered into an agreement dated 31.7. 1963 
with the third defendant for financial assis- 
‘tance for further production and completion 
of the picture. The said agreement was exe- 
cuted by the plaintiff, the first defendant and 
the third defendant. As per the terms’of the 
agreement, the third defendant, in addition to 
thé sum of 'Rs.1,28,999 already advanced by 
them,“shall advance a further sum totalling 
Rs.4,50,000 towards outright sale of the nega- 
tive rights of the above picture for distribution, 
exhibition and exploitation of the picture in- 
‘cluding the dubbing version and ali ‘dimen- 
sions of the picture for the areas'of far east 
‘territories, Singapore‘ Malaya, Borneo, Sara- 
wak, Indonesia; Siam, Indo-China and Islands 
of Fiji, the areas of North Arcot, South Arcot, 
Chittoor, Chingléput District including Pon- 


dicherry, Maduraiand Ramanathapuram Dis- 

tricts, for the abovesaid consideration! Under` 
the abovesaid agreement, the plaintiff was given ` 
the negative rights for the rest of the areas by ` 


the third defendant relinquishing their nega- 
tive rights to the knowledge of the first defen- 
dant. The plaintiff was also given the power to 
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‘complete the said picture and the parties agreed 
to give all co-operation to the plaintiff in this 
‘regard. In pursuance of thesaid agreement, the 
plaintiff completed, the film by spending 
Rs.3,00,000 and the film was first censored on 
10.7.1964 and released at several centres. The 
plaintiffs right as negative-holder has been 
‘ratified by the first defendant in several subse- 
quent transactions in pursuance of the agree- 
ment dated 317.1963. As per the amendment 
of the Censor Rules in 1975, the plaintiff was 
obliged to apply to the censor authorities for 
re-censoring of the said film ‘Kai Kodutha 
Daivam’ on 10.12.1976 since ten years’ period 
had already elapsed. The first defendant claim- 
ing to be the producer objected to the said 
application by the plaintiff and he sought for 
re-censor of the film in his favour by applica- 
` tion dated 8.10.1976 and the re-censor certifi- 
cate was issued on 16.3.1978 in his favour. 
Later, in spite of the objections raised by the 
plaintiffas well as the third defendant, the first 
defendant parted with the negative rights of 
the plaintiff in respect of the said film in favour 
ofthesecond defendant whoin turn appears to 
have sold the rights ‘in the areas for specific 
‘period'to defendants 4 to 9.” ' 
4. Upon this thus, according to the plaintiff, the 
first defendant i in the suit having sold the negative 
rights to him as well as to the third defendant 
under the agreement dated 31.7.1963 was not 
legally entitled to have any right, title or interestin 
the film. His subsequent conduct in dealing with 
thesamewith third parties was a flagrant violation 
of the terms of the contract. In respect of 
O.S.No.10529 of 1976, the plaintiffin thesaid suit, 
however, stated that since the suit in the City Civil 
Court was for declaration only, he was advised to 
file a comprehensive suit not only for a mere 
declaration of his right, title or interest, but also 
for accounting and for special damages and since 
the same would be beyond the pecuniary jurisdic- 


' tion of the'’City Civil Court, the said suit was 


withdrawn but before the same was withdrawn, 

the instant suit was filed in this Court. 

5. In C.S.No.48 of 1985 the first defendant in 

C.S.No.124 of 1980’advanced a case as summa- 

rized in the impugned judgment in these words: 
“The plaintiff herein is the owner of the pic- 
ture known as ‘Kai Kodutha Daivam’ andafter 
the film’ was produced in 1964 he obtained 
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censor certificate in his name. The said picture 
was based on the story written by one 
Mahadeva lyer. For financial aid, the plaintiff 
originally entered into an agreement with one 
Dwaraka picture and later with the Bhavani 
Pictures. It is further stated that the Bhavani 
Pictures also failed to keep up it promise and 
the first defendant seeing the theme of the 
picture and the potential value, voluntarily 
came forward to provide finance for the pro- 
duction of the picture. The terms of the agree- 
ment were embodied in the agreement dated 
17.8.1963. As per the terms of the above agree- 
ment, it was agreed that the first defendant 
shall have the right to dub the picture in all 
languages and he was given the right to make 
or deal with the story right of the picture in any 
North Indian version, particularly Hindi ver- 
sion. The right to produce the picture in 
Malayalam, Telugu and Kanarese was reserved 
with the plaintiff. It is further stated that con- 
trary to the terms of the said agreement, the 
first defendant transferred the right to pro- 
duce the picture in Telugu version for a fabu- 
lous consideration to the second defendant 
and in pursuance of the said agreement, the 
second defendant produced the film in Telugu. 

Both the defendants have rendered themselves 
liable to account to the plaintiff in respect of 
the praduction of the picture in Telugu Lan- 
guage. The second defendant knew fully well 
the import and scope of the terms of the agree- 
ment between the plaintiff and the first defen- 
dant. 

The third defendant is only a name lender of 
the picture in Malayalam, as everything was 
done only by the first defendant. Since the 
picture was released in the name of the third 
defendant, she is also along with the first de- 
fendant an accounting party. The first defen- 
dant in law isa trustee of the plaintiff and he is 
bound to safeguard the interest of President of 
India and only in or about the end of 1975, he 
came to know of the production of the picture 
both in Telugu the plaintiff. According to the 
plaintiff, the picture received the award from 
Teluguand Malayalam languages, and that the 
name of the picture in Telugu is ‘Maruppu 
Ranikatha’ and the name of the picture in 
Malayalam is ‘Palingu Pathram’. His attempts 
to get particulars about those two films from 
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the Central Board of Films Censor proved of 
no use. Thereupon the plaintiff issued a notice 
dated 23.7.1976 through his counsel to the 
defendants calling upon them to render ac- 
counts. Both the defendants sent separate replies 
claiming rights in the said picture. The third 
defendant did not send any reply. Thereupon 
the plaintiff filed the suit O.S.No.2559 of 1977 
on the file of the IX Assistant Judge, City Civil 
Court for permanent injunction and for rendi- 
tion of accounts in respect of the distribution 
. Tights of the said picture in Tamil version as 
well as Telugu and Malayalam. After the writ- 
ten statements were filed, the plaintiff was 
advised to withdraw the suit with liberty to file 
, fresh suit on the same cause of action. Hence 
he obtained permission On 30.6.1978 in the 
petition filed under 0.23, Rule 1, Code of Civil 
Procedure and filed this suit.” ; 
6. The first defendant alone resisted the claim i in 
the plaint in C.S.No.124 of 1980. He denied the 
entire allegations in the plaint and put forward as 
follows: 
“The picture ‘Kai Kodutha Daivam’ was pro- 
duced by the first defendant and even the first 
censor certificate was given in his name. He 
received the award from the President of India 
and it was only the first defendant who has 
been receiving all royalties from the radio and 
also for s^ngs. According to him, the plaintiff 
was only a financier with the leave and licence 
of the first defendant, the: plaintiff has ex- 
ploited the picture for ten years from 1964 to 
1974 and made more than about Rs.20,00,000. 
Heis now trying to make unjust enrichment by 
filing the suit.” 
He also alleged that the first defendant that is to 
say the plaintiffin C.S.No.1240f1980commenced 
production of the picture in 1959 and invested 
Rs.1,50,000 in the beginning. Later, however, he 
took the assistance of the plaintiff (first defendant 
in CS.No.124 of 1980), who spent nearly Rs.2,00,000. 
In 1962, another financier Dwaraga Picutres ad- 
vanced some monies towards finance of the pro- 
duction and since further finance was required, an 
agreement was entered in 1963 with Bhavani Films 
Corporation, the third defendantin C.S.No.124 of 
1980 and the picture was completed for which the 
censor certificate was issued in 1964 in the name of 
the plaintiff (first defendant in C.S.No.124 of 1980). 
The first defendant has specifically denied the 
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allegations that the plaintiff had spent Rs.3,00,000 
in completing the picture and alleged that he was 
always the absolute owner of the picture including 
the negative rights. 
7. In his defence in'C.S.No.48 of 1985, the plaintiff 
in C.S.No.124 of 1980 and the second defendant in 
C.S.No.48 of 1985 filed separate’ written state- 
ments. Their contentions have been summarised 
by the learned single Judge in these words. 
“In the written statement filed by the first 
defendant, the following contentions were raised. 
Since the first defendant is holding the rights 
AS Sse owner, he is not liable to render any 
account. It is specifically denied that there was 
any such agreement that the plaintiff and the 
first defendant should dub the picture in all the 
languages, since the first defendant was having 
his right’ of his own. According to the first 
defendant, the suit is hopelessly barred by 
limitation and that proper court-fee has not 
been paid. It is only this defendant who has 
filed thé suit C.S.No.124 of 1980 in which the 
negative Tights of the picture is’ the subject 
matter of the issue between the plaintiff and 
the defendant and the present suit has been 
filed with a mala fide intention of causing 
annoyance and black mailing the defendant. 
Hence, he prayed for dismissal of the suit. 
The second defendant contended that she is 
also not liable to account to’ the plaintiff. 
Messrs.Rajshri Pictures are the Producers of 
the said picture in telugu version and they 
' should have been made as parties to this pro- 
ceeding even if the plaintiff has got any griev- 
ance in respect of the Telugu version. This 
defendant as the managing partner of the Vijay- 
alakshmi Pictures has nothing to do with the 
dealings with the first defendant. This defen- 
dant is not a party to the’alleged agreement 
dated 17.8.1963 between the plaintiff and the 
first defendant. The first defendant as exclu- 
sive'holder of the right of producing by dub- 
bing has granted and transferred thesaid rights 
to Messrs.Rajashri Pictures for producing the 
said picture in Telugu version and the said 
concern became the exclusive owner of the 
Telugu title of the picture. It is also contended 
that theclaim is barred by limitation and there 
is no cause of action for the suit.” 
8. One of the defendants died during the pendency 
of the suit. her legal heir and legal representative 
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was impleaded as fourth defendant, who adopted 
the written statement of the first defendant. 

9. There were several issues framed by the trial 
court with respect to non-joinder of necessary 
parties, whether there was any unjust enrichment 
by the claim in the suit C.S.No.124 of 1980, etc., 
but the main contentions were two that is to say: 
(1) whether the result is barred by limitation, and 
(2) whether the plaintiff is entitled to declaration, 
injunction, accounting and spacial damages as 
prayed for. The trial court has answered both the 
questions on facts against the defendants in 
CS.No.124 of 1980 and dismissed the suit CS.No.48 
of 1985. 

10. The appellant herein that is the first defendant 
in C.S.No.124 of 1980 has made an attempt to 
question almost all the findings of the learned 
single Judge. But the larned counsel appearing for 
the appellant has confined his arguments to two 
main questions viz., (1) whether there is an obvi- 
ous error in not holding that the suit is barred by 
limitation, and (2) in any event, when the plaintiff/ 
respondent had moved in O.S.No.10529 of 1976 
for a declaration on the same cause of action in the 
City Civil Court, after the withdrawal of the said 
suit, the suit in C.S.No.124 of 1980 ought to have 
been dismissed as barred under O.2, Rule 2of the 
Code of Civil Procedure read with Explanation IV 
to Sec.11 of the Code of Civil Procedure. 

11. On the first contention, we do not think that 
there can be any reason to agree with the conten- 
tion of the learned counsel for the appellant, foras 
the learned single Judge has also noticed, the 
execution and genuineness of the agreement are 
not in dispute. It is admitted that the first defen- 
dant entered into a financial agreement with one 
Dwaraga Pictures and that they could not finance 
him adequately. The first defendant/appellant then 
approached the 3rd defendant for further produc- 
tion and completion of the picture. The plaintiff/ 
Respondent wrote the dialogue and screen play 
and he also directed the picture. Originally there 
was an agreement under Ex.P-2 between the first 
defendant, the plaintiff the third defendant and 
Dwaraka pictures and by virtue of the same the 
third defendant advanced a sum of Rs.1,28,999 
and subsequently there was another agreement 
dated 31.7.1963 between the plaintiff/respondent, 
the first defendant/appellant and the 3rd defen- 


dant/respondent under which the latter agreed to 


advance a sum of Rs.4,50,000 in addition to the 
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sum already advanced for which the 3rd defen- 
dant/respondent was given the negative rights of 
the picture for distribution, exhibition and exploi- 
tation of the picture including the dubbin g forthe 


areas of the Far East territories'and other speci- 


fied territories and by which the plaintiff/respon- 
dent was given negative rights for the rest of the 
areas, The execution of the agreement with Bhavani 
Film Corporation after the financial agreement 
with Dwaraga picture is also admitted. The learned 
single Judge has also stated ‘in this behalf as fol- 
lows: 
“To a question by the learned counsel for the 
3rd defendant at page 29 of his deposition, he 
has categorically admitted that under the agree- 
ment dated 14.9.1962 between him, the third 
defendant, the plaintiffand Dwaraka pictures, 
the negative rights of the picturé were given to 
Bhavani films and subsequently on 31.7.1963 a 
further agreement Ex.P-1 was ‘entered into. 
Under this agreement Ex. P- 1, the 3rd defen- 
dant was given the negative right for the areas 
mentioned already. He would only ‘contend 
that it was only the censor period. But, his 
attention was drawn that at the time of Exs.P- 
land P-2 there was no re- -censorship required 
as per the rules prevailing then. The learned 
counsel for the, first defendant also did’ not 
dispute the truth and validity of the agreement 
Ex.P-1 and its binding nature on the first de- 
fendant. Hence this issue is ariswered i in favour 
of the plaintiff.” ' 
12. The learned single Judge at another place has 
stated as follows: 
Issue 6: This issue relates to the question of 
limitation raised by the defendants. ‘It is stated 
that in para.9 of the written statement that the 
Suit is barred-by limitation in respect of the 
relief of declaration and also the relief of ac- 
counting. According to the learned counsel for 
the first defendant, to obtain thé relief of dec- 
laration under Art.58 of the Limitation, Act, 
the period prescribed i is threé years, when the 
right tosue first accrues and the instant case, as 
it is seen from the cause of action para, the 
right to sue first accrued on 1,8.1976 when the 
first defendant to the best of the knowledge of 
the plaintiff had parted with his right to the 
second defendant and he cannot take advan- 
tage of the earlier suit filed by him in 
O.S.No.10529 of 1976, since ‘that suit, which 


was subsequently withdrawn, would not save 
limitation. On the other hand, the learned 
counsel for the plaintiff submitted that i in the 
instant case the re-censorship certificate, was 
admittedly issued in favour of the first defen- 
dant onlyon 16.3. 1978, that the agreement was 
entered into with the.second defendant only 
after the dismissal of the suit O.S.No.10529 of 
1976 namely on 24.11. 1977 and that the suit 
filed on,20.2.1980 is clearly i in time. Further, 
the present suit is filed for the comprehensive 
relief of. declaration, rendition of accounts, 
damages and other.reliefs not only against the 
first defendant but also against other defen- 
dants who entered into agreements with the 


‘first defendant i in respect of subsequent: agree- 
_ ment and as such, this suit is not, in any way 


barred either under Art.58.of the Limitation 


_ Act under any other provision. It is, to be noted 


that theclaim of the plaintiffis only-as negative 
right holder in Tespect of certain areas. The 


fact that the first defendant is the producer of 


the film, that by virtue of the agreement he has 
given negative rights for distribution to the 
plaintiffand the third defendant and the mere 
fact that the first defendant got recensorship 
certificate on the basis of the original censor- 
ship certifi cate issued i in his favour-cannot bea 
cause, of action for filing the, suit. “The real 


‘cause of action arose only when he, entered 


into another agreement with the second defen- 
dant in respect of the negative Tight and the 
second defendant in tum entered into an agree- 


i meniwith defendants’4 to 9. In the instant case 
: admittedly, even according to the first defen- 
i dant, the second agreement is after 24. 11. 1977 


and the Suit was filed within three years for the 
relief of déclaration of his negative. rights as 
well as consequential reliefs. It cannot be said 
that, merely because the plaintiff has stated in 
the cause of action para that on 1.8.1976 when 
the first defendant to the best of the knowledge 
of the plaintiff has parted with his right to the 
second defendant, the suit is barred by limita- 
tionwhilein fact such partin goftheagreement 
came into existence only in November, 1977 
and as such, I do not find any merit in the said 
contention. Further, no details have been given 
in the written statement as, to how the suit 
claim is barred by limitation soas to enable the 
plaintiffto meet outsuch contention. Hence, | 
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see no merit in the contention of the defen- 
dants that the suit is barred by limitation. 
Learned counsel for the first defendant relied 
on the decisions reported in Ram Manohar v. 
Baboo Singh, A.I.R. 1937 All. 124 and Achut v. 
Parsharam, I.L.R. 1938 Bom. 327: A.LR. 1938 
Bom. 281: 175 I.C. 528 and submitted that in 
view of 0.23, Rule 2, Code of Civil Procedure, 
_ evenin the fresh suit filed on permission granted 
under O.23, Rule 1, Code of Civil'Procedure, 
the plaintiff isbound by the lawof limitation in 
the same manner as if the first suit was insti- 
` tuted and as such the plaintiff cannot rely on 
the pendency of the previous suit already re- 
ferred to. It was also submitted that where the 
suit is withdrawn under O.23, Rule 1, Code of 
Civil Proéedure and a subsequent suit is brought 
on the same course of action, benefit of the 
Sec.14 of the Limitation Act, cannot be taken. 
‘In the instant case, as already stated, the suit 
was filed within the three years from the date of 
cause ofactioni.e. the right to sue accrued. The 
question of invoking Sec.14 of the Limitation 
Act does not arise. Hence, this issue is 
answered against the defendants.” 
13. Learned counsel for the appellant has, how- 
-ever, contended that the suit ought to have been 
filed within three years of the suit ought to have 
been filed within three years of the date of the 
agreement when the right to sue accrued for dec- 
laration under Art.58 of the Limitation Act, 1963 
and not on a subsequent date when the third 
defendant was given the negative ‘rights for the 


areas mentioned already. The fallacy in he argu-, 


ment is obvious. Ex.B-1, the agreement dated 
31.7.1963 upon which, according to the plaintiff/ 
respondent as well as the finding of the learned 
single Judge, which finding has not been assailed 
before us, the first defendant depended for the 
negative rights of the third defendant and the 
plaintiff respectively, was executed when the third 
defendant advanced a sum of Rs.1, 28,999 and 
further agreed to advance a sum of Rs.4,50,000 in 
addition to the sum already advanced. There is no 
merit therefore, in our opinion, in the contention 
of the learned single Judge has erred in holding 
that the suit is not barred by limitation. 

14. It was on the second question, however, that 
the learned counsel for the appellant as advanced 
some tenacious arguments. He has emphasised 
that the suit filed on the Original Side of this 


231 


Court by the plaintiff/respondent must be held to 
be barred under O.2, Rule 2 of the Code of Civil 
Procedure for the relief of rendition of accounts 
and under Explanation IV to Sec.11 of the Code of 
Civil Procedure for the reason of the disposal of 
the suit in the City Civil Court by way of an order 
permitting the plaintiff to withdraw the suit with 
liberty to sue afresh. Learned counsel for the 
appellant has contendcd that the suit filed before 
the City Civil Court which was later withdrawn, 
had barred any suit on the cause of action for 
declaration in any court including the Original 
Side of this Court. Thus, according to the learned 
counsel, the suit filed in this Court became incom- 
petent for the reason of the withdrawal of the suit 
in the City Civil Court by the plaintiff/respondent. 
15. Sec.11 of the Code of Civil Procedure is a rule 
of substance in the sense that it says, 
“No court shall try any suit or issue in which 
the matter directly and substantially in issue 
has been directly and substantially in issue ina 
former suit between the same partics, or be- 
tween parties under whom they or any of them 
claim, litigating under the same title, ina court 
competent to try such subsequent suit or the 
suit in which such issue has been subsequently 
raised, and has been heard and finally decided 
by such court”. 
The words “has been hard and finally decided by 
such court” leave no manner of doubt that the rule 
of res judicata cannot be invoked in a subsequent 
suit in which even if the issues are directly and 
substantially the issues of the former suit unless 
the former suit has becn heard and finally decided 
by the court. Explanation IV to Sec.11 of the Code 
upon which Icarncd counsel for the appellant has 
relicd thus will be available only when there has 
been a hearing and final disposal of the issues of 
facts between the parties and if they omitted to 
raise any ground of defence or attack in such 
former suit, they would attract the rule of res 
judicata in the latter suit. The view that we take 
can be more clearly understood with reference to 
Sec.10 of the Code of Civil Procedure. It says, 
“No court shall proceed with the trial of any 
suit in which the matter in issue is also directly 
and substantially in issue in a previously insti- 
tuted suit, between the same parties, or be- 
tween parties under whom they or any of them 
claim litigating under the same title where 
such suit is pending in the same or any other 
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court in India having jurisdiction to grant the 
reliefclaimed, or in any court beyond the limits 
' of India established or continued by the Cen- 
tral Government and having like jurisdiction 
or before the Supreme Court”. 
While Sec.10 of the Code is a rule appled' pre 
adjudication, Sec.11 is attracted only when teh 
adjudication in the former suit is concluded. 
16. 0.2, Rule2 of hte Code of Civil Procedure says 
that every suit shall include the whole of the claim 
which the plaintiffis entitled to make in respect of 
the cause of action, but a plaintiff may relinquish 
any portion of his claim in order to bring the suit 
within the jurisdiction of any court. This rule 
indicates that while framing the suit, it is open to 
a plaintiff to relinquish any portion of his claim in 
order to bring the suit within the jurisdiction of 
any court that is to say before he goes to the court, 
for Sec.6 of the Code of Civil Procedure says, 
“Save in so far as is otherwise expressly pro- 
vided, nothing herein contained shall operate 
to give any court jurisdiction Over suits the 
amountor value of thesubject matter of which 
exceeds the pacuniary limits if any of its ordi- 
nary jurisdiction.” 
The effect of relinquishment of a part of claim is 
stated in Sub-rule (2) of Rule 2 of O.2 of the Code 
in these words: ` 
“Wherea plaintiffomits to sue in respect of, or 
intentionally, relinquishes, any portion of his 
claim he shall not afterwards sue in respect of 
the portion so omitted or relinquished”. 
17. It is open toa litigate also to abandon any part 
of the claim or withdraw the suit as a whole as in 
Rule 1 of 0.23 of the Code of Civil Procedure: It 
Says that at any time after the institution ofa suit, 
the plaintiff may as against all or'any of the defen: 
dants abandon his’suit or abandon a’part of his 
claim; provided that where the plaintiffis a minor 
orother person to whom the provisions contained 


in Rules 1 to 14 0f 0.32 extend, neither thesuitnor 


any part of the claim shall be abandoned without 
the leave of the court. 
18. The consequence of the abandonment is stated 
in Sub-rule (4) of Rule of 0.23 in these words: 
“Where the plaintiff- 
(a) abandons any suit or part of claim uncer 
Sub-rule(1),or ” 
(b) withdraws from a suit or part of a claim 
without the permission referred to in Sub-rule 


(3), 
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he shall be liable for such costs as the courts 
may award and shall be precluded from insti- 
tuting any fresh suit in respect ofsuch subject 
‘matter or such part of the claim. 
Sub-rule (3) says, 
“Where the court is satisfied- , 
(a) that a suit must fail by reason of some 
formal defect, or. 
(b) that there are sufficient grounds for allow- 
ing the plaintiff to institute a fresh suit for the 
subject-matter of a suit or part of a claim, 
it may, on such terms as it thinks fit grant the 
plaintiff permission to withdraw from such 
suit or such part of the claim with liberty to 
institute a fresh suit in respect of the subject- 
matter of such suit of such part of the claim”. 
Itis thus clear that O.2, Rule 2 of the Code of Civil 
Procedure operates in the case of relinquishment 
of part of a claim or omission to sue in respect of 
such claim before the institution of the suit, and 
after institution of the suit it is open to withdraw 
the suit or abandon a part of the claim subject to 
the consequences in the former case that the plain- 
tiffshall not be permitted to sue in respect of the 
portions omitted or relinquished and in the case of 
the latter, hecan institutea fresh suit only when he 
has the permission of the court to sue afresh while 
withdrawing thesuit or abandoning: any part of the 
claim. He is otherwise precluded from instituting 
any fresh suit in respect of such subject matter or 
such part of the claim under 0.23, Rule 1 of the 
Code. 
19. In the context of thee rules of procedure, it is 
relevant also to refer to Sub-rule (3) of Rule 2 of 
O.2 of the Codé, which says, 
“A person entitled to more than one relief in 
respect of the’same cause of action may sue for 
allor any ofsuch reliefs, bat ifhe omits, except 
with the leave of the court, to sue for all such 
reliefs, heshail notafterwards sue for any relief 
so Omitted.” 
20. Dealing with O.2, Rule 2(2) and (3) and Sec.11 
of the Code of Civil Proceduré in Gurbux Singh v. 
Bhoobalal, A.LR. 1964 S.C. 1810: (1964)1 S.C.W.R. 
668, a Constitution Bench of the Supreme Court 
has said, 

“Just as in the case of a plea of res judicata 
which cannot be established in the absence on 
the record of the judgmentand decrée which is 
pleaded as estoppel, we consider ‘that a 
plea under O. 2; Rule 2, Civil Procedure Code 


1) 


cannot be made out except on proof of the 
plaint in the.previous suit the filing of which is 
said to create the bar, As the pica 1s basically 
founded on the identity of the cause of action 
in the two suits the defence which raises the bar 
has necesarily to establish the cause of action 
in the previous suit. The cause of action would 
be the facts which the plaintiffhad then alleged 
to support the right to the relicf that he claimed. 
Without placing before the court the plaint in 
which those facts were alleged, the defendant 
cannot invite the court to speculate or infer by 
a process of deduction that those facts might 
bewith reference to the reliefs which were then 
claimed. It is not impossible that reliefs were, 
claimed without the necessary averments to 
justify their grant. From the mere use of the 
words ‘mesne profits’ therefore one need not 
necessarily infer that the possession of the 
defendant was alleged to be wrongful. It is also 
possible that the expression ‘mesne profits’ 
has been used in the present plaint without a 
proper appreciation of its significance in law. 
What matters is not the characterisation of the 
particular sum demanded but what in sub- 
stance is the allegations on which the claim to 
the sum was based and as regards the legal 
relationship on the basis of which that relicfs 
was sought. It is because of these reasons that 
we consider that a plea based on the existence 
of a former pleading cannot be entertained 


, when the pleading on which it rests has-not 


been produced”. 


21. It is said at another place in the said judgment, 


“In order that a.plea of a bar under O.2, Rule 
3(3), Civil Procedure Code should succeed the 
defendant who raises the plea must make out 
(1) that the second suit was in respect of the 
same cause of action as that on which the 


.previous suit was based; (2) that in respect of 


that cause of action the plaintiff was entitled.to 
more than one relief; (3) that being thus en- 


"titled to more than one relief the plaintiff, 


without leave obtained from the court omitted 
to sue for the relief for which the second suit 
had been filed. From this analysis it would be 


. Seen that the defendant would; have to estab- 


. lish primarily, and to start with, the precise 


_ caused of action upon which the previous suit 


was filed, for unless there is identity between 
the cause of action on which the claim in the 
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_ later suit is based there would be no scope for 


the application of the bar. No doubt, a relicf 
which.is sought in a plant could ordinarily be 


. traceable to a particular cause of action but 


this might, by no means, be the universal rute, 
as the plea is technical bar'it has to be estab- 
lished satisfactorily and cannot be presumed 
merely on basis of inferential reasoning. It is 
for:this reason that we consider that a plea ofa 


E bar under O.2, Rule 2, Civil Procedure Code 
. can beestablished only if the defendant files in 


. evidence the pleaings in the previous suit and 
. -thereby proves to the court the identity of the 


cause of action in the ‘two suits”. 


2 Ina later decision in Sidramappa v. Rajashetty, 
ALR. 1970 S.C. 1059: 1970 S.C.D. 196: (1970)1 
S.C.J. 857, a-Bench. of me Supreme Court has 
Stated, 


a 


“.. The requirement of o. 2, Rule 2, Code of 
‘Civil Procedure is that every suit should in- 


clude the whole of the claim which the plaintiff 


is entitled to make. in respect of a cause of 


+. action. ‘cause of action’means the ‘cause of 


action’for which the suit was brought.” It can- 
not be said that the cause of action on which 
the present suit was brought is thesame as that 
in the previous suit. Cause of action is a cause 
which gives occasion for and forms the founda- 
tion of the suit. If that cause of action enables 
a person to.ask for a larger and wider relief 


- than that to which he limits his claim, he can- 


not afterwards seek to recover the balance by 
independent proceedings... 

AS seen earlier the cause of action on the basis 
of which the previous suit was brought does 
not form the foundation of the present suit. 
The cause of action mentioned in the earlier 


. Suit, assuming the same afforded a basis for a 


valid claim, did not enable the plaintiff to ask 
for any relief other than-those he prayed for in 
thatsuit, in that suit he could not have claimed 
the relief which hesecks in this suit. Hence the 
trial court and the High Court were notrightin 
holding that the plaintiffs suit is barred byO. 2, 


. Rule 2, Code of Civil Procedure... 


Weare unable to accept the contention of the 


-learncd counsel for the appellant that we should 


allow to the appellant mesne profits at Icast 
from the date of the suit. No claim for mesne 
profits was made in the plaint. Therefore we 
cannot go into that question in this appcal for 


734 
the mesne profits, ifany, due to the plaintiff, he 
must take separate steps according to law.” 

Sidramappa’s case; A.I.R. 1970 S:C. 1059: 1970 

S.C.D. 196: (1970) S.C.J. 857, was one in which 

the purported cause of action for the suit was the 

dismissal of the plaintiffs application for implead- 
ing him in an execution. procecding. 

. The above ‘two citations give to us a clicar 

understanding as to when and how O.2, Rule 2 of 

the Code of Civil Procedure can be applied. We 
have also seen that O.2, Rule 2, Civil Procedure 

Code is attracted to a.case where while framing the 

suit certain relief or claim is omitted or interna- 

tionally relinquished and when that suit is decided 
and is confined while so deciding to the claims and 
reliefs excluding the claims and reliefs intention- 
ally relinquished or omitted, then only after such 
adjudication a plaintiff shall not be allowed to 
institute a fresh action in a suit for the reliefs or 
claims relinquished or omitted. Explanation IV to 
Sec.11 of the Code is attracted only-in the event of 
adjudication with respect to issues directly and 
substantially in issue to by a.deeming fiction, 
include in such adjudications any matter which 
might and ought to have been made a ground of 
defence or attack in the suit. (Sic.) Such ground of 
defence or attack is not permissible in a subse- 
quent suit. At a’stage’when a suit is pending, 
however, and another suit is filed and it is shown 
to the court in the subsequent suit that the matter 

in issue was directly and substantiallyin issue in a 

previously instituted suit between the same par- 

ties or between parties under whom they or any of 
them claim, litigating under the same title, which 
suit is pending in the same or any‘other court, 

Sec.10 of the Code of Civil Procedure is:attracted 

and the subsequent suit is-stayed. 

24. In the instant case, when the suit was filed in 

this Court, the suit in the City Civil Court was 

pending. Obviously when the'suit- was filed, no 
ground either under Sec.11 and ‘under Explana- 
tion thereof or under O.2, Rule 2 of the Code of 

Civil Procedure was available to the first defen- 

dant/appellant. He cannot also have any plea under 

0.23, Rule 4 of the Code of Civil Procedure be- 

cause the suit pending in the City Civil Court was 

withdrawn only. after the suit-in this Court was 
admitted and the defendants appeared. The bar to 

a fresh suit under O.23, Rule 4 ofthe Code of Civil 

Procedure cannot be made retroactive to destroy 

a suit which had already been admitted and was in 
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the process of hearing. We have ho hesitation thu 
inaffirming the finding of the learned single Judge 
in this behalf that the suit is not barred under O.2, 
Rule 2 of the Code of Civil Procedure of under. 
Explanation IV to Sec. 11'thereof. 
25. For the reasons aforementioned, we find no 
merit in the appeal and it is accordingly dismissed 
with costs. Hearing fee Rs.1 „500. 

al ` 


B.S. ---- Appedi dismissed. 


[Full Bench] ' 

IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 

[Special Original Jurisdiction] 


Present: Srinivasan, Bakhavarsalam and Abdul 
Hadi, JJ. 


W.P. Nos. 11853 of 1983 and 8442 of “1984 and 


W.A.Nos.1192 and 1193 of 1992 


` 22nd November, 1993. 
K.Gancsan ... Petitioner 
v o! 
The Special Officer, Salem Co-opcrative Sugar 
Mills Ltd., and othcrs „Respondents. 


(A) Constitution of India (1950), Art.226'- Writ 
petition against Co-operative Society - Held not 
maintainable by a Full Bench = Single Judge dis- 
«agreeing Gnd ignoring Full Bench Judgment + Mak- 
inga reference toa larger sgh a Whether en titiga, to 
do so. 
Held: The order of ae is unsustainable, 
inasmuch as the judgment of’a Full Bench is 
binding on a learned single Judge and he is not 
entitled to take the: view that it is not correct. 
Moreover, a single Judge or a Division Bench of 
this Court is not entitled to make a reference toa 
Full Bench taking the view that an earlier judg- 
ment of a Full Bench is not correct. The proper 
procedure is only to place the papers before the 
Chief Justice who must decide whether a refer- 
ence should be made to a Full Bench at all. 
[Para. 2]. 


Tl} Ganesan v. The Spl.Officer, Salem Co-operative Sugar Mills Ltd. (F.B.-Srinivasan, J.) 


The decision in Tamilarasan’s case, (1991)2 L.W. 
409, is binding on single Judges and Division 
Benches of this Court as it is a valid precedent. 
Consequently the single Judge in the present case 
is not entitled to take a different view,when there 
isa binding precedent. Following the judgment in 
Tamilarasan’s case, the only course open to the 
learned single Judge was to dismiss the writ peti- 
tion as not maintainable. [Para. 7] 
(B) Constitution of India (1 950), Art.226 - Writ 
petition - Not maintainable whether order on merits 
may be made - Whether operates as res judicata in 
subsequent proceedings - Whether a binding prece- 
dent. 

Ifa case is not maintainable before a court, then it 
is not open to the court to go into the merits of the 
case and give a finding. Even if such a finding is 
given, the same will not be res judicata in subse- 
quent proceedings nor will it be binding in subse- 
quent proceedings. (Para. 7]. 
Cases referred to: 

R.Tamilarasanv. The Director of ‘Handlooms and 
Textiles, Madras, (1992)1 M.LJ. 54: (1991)2 L. W. 
409. [Paras. 1, 8] ' 

W.Philip Jeyasingh v. The Joint Registron Co-opera- 
tive Societies, (1992)1 M.L-J. 130: (1992)1 L.W. 
216. [Para. 1] 

Rajah of Mandassa v. Jagannayakat, AIR. 1932 
Mad. 612. [Para. 2] 

Sundarajas Kanyalal Bhathija v. Collector, Thane, 
ALR. 1990 S.C. 261. [Para. 3] 

Ramasami Reddi v. Thalawasal Manidai Reddi, 
ILL.R. 47 Mad. 453 [Para. 7] 

W.P.Nos.11853 of 1983 and 8442 of 1984: Petitions 
under Art.226 of the Constitution of India, pray- 
ing that in the circumstances stated therein and in 
the respective affidavits filed therewith, the High 
Court will be pleased to issue writ of certiorarified 
mandamus calling for the records relating to the 
order of the first respondent dated 15.11.1983 and 
1.2.1984, respectively in R.S.No.5/E1/83, quash- 
ing the same and directing the respondents herein 
to reinstate the petitioner as a lab-chemist to the 
first respondents’ organisation etc. 
T.K.Rajeswaran for P.R.Kumaramangalam, Kutty 
Kumaramangalam, P.Sankaran and S.K Murali, 
for Petitioners in W.P.No.11853 of 1983 and 8442 
of 1984 and for Respondent No.1 in W.A.Nos.1192 
and 1193 of 1992. 

Vijaya Narayan, ,for Respondent .No.1 ın 
W.P.Nos.11853 of 1983 and 8442 of 1984 and for 
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Appellant in W.A.Nos.1192 and 1193 of 1992. 
V.Raghupathi, Additional Government Pleader, 
for Respondent Nos.2 and 3 in W.P.Nos.11853 of 
1983 and 8442 of 1984 and for Appellant in 
W.A.Nos.1192 and 1193 of 1992. 
The Judgment of the Court delivered by 
Srinivasan, J.: Writ Petition Nos.11853 of 1983 
and 8442 of 1984 were heard by Mr.Justice Mishra. 
He passed-an order on 20.2.1992 in which he 
expressed the view that the judgment of a Full 
Bench ofthis Court in R. Tamilarasan v. The Direc- 
tor of Handlooms and Textiles, Madras, (1992)1 
M.LJ. 54: (1991)2 L.W. 409 is per incuriam and 
obiter dicta and a judgment of a subsequent Full 
Bench of this Court in W. Philip Jeyasingh v. The 
Joint Registrar Co-operative Societies, (1992)] M.L_J. 
130; (1992)1 L.W. 216, which was expressly consti- 
tuted to consider whether the judgment in Tami- 
larasan’s case is perincuriam and obiter dicta is also 
per incuriam and not binding on him. The order 
made by the learned single Judge is reported in 
(1992)2 L.W. 406..1n paragraph 44, the learned 
Judge said as follows: 
On the basis of my conclusions as ‘above, the 
only course that the court should adopt is to 
issue a writ, quash the order and direct the 
respondents to reinstate the petitioner and 
treat the petitioner in continuous service with 
all consequential bencfits. This I should do 
ignoring the firman of the Full Bench judg- 
ment in W.P.No.6191 of 1990 and without 
being inhibited by the observations in the 
judgment of the Full Bench in Tamilarasan’s 
case, (1992)1 M.L.J. 54: (1991)2 L.W. 409. 
After having categorically declared that a wril 
should be issued and the order challenged in the 
writ petition should be quashed, he proceeded to 
refer the case to a larger bench for deciding the 
question whether a writ petition is maintainable 
as against the Co-operative Society particularly 
when it is represented, by a Special officer. In the 
last paragraph of the order, the learned Judge 
observed as follows: 
Keeping this only in mind, I refer this case toa 
larger bench with a request to the Hon’ble the 
Chicf Justice to constitute a larger Bench which 
can go into the correctness or otherwise of the 
pronouncements of the Full Bench in Tami- 
larasan’s case, (1989)1 L.L.J. 588 as well as in 
W.P.No.6191 of 1990. Until that is done, Judges 
of this Court shall be free, as I have felt free, of 
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the shackles of the firman of the Full Bench 
judgment in W.P.No.6191 of 1990 and the 
precedent in Tamilarasan’s case, (1992)1 ML. 
54: (1991)2 L.W. 409. 
2. Obviously the order of reference is unsustain- 
able, inasmuch as the judgment ofa Full Bench is 
binding on a learned single Judge, he is not cn- 
titled to take the view that it is not correct. More- 
over, a single Judge or a Division Bench of this 
Court is not entitled to make a reference toa Full 
Bench taking the view that an earlier judgment of 
a Full Bench is not correct. The proper procedure 
is only to place the papers before the Hon’ble the 
Chief Justice, who must ‘decide whether a refer- 
ence should be made to a Full Bench at all. The 
question had been ‘considered in Rajah of Man- 
dassa v. Jagannayakulu, A.I.R. 1932 Mad. 612. The 
Chief Justice Beasley said: 
“It being a question referred to that Full Bench, 
it seems to me that it was not open to the 
referring Judges to regard the answer to it 
either as obiter dictum or to refer the matter to 
a larger bench because they doubted its cor- 
rectness. The proper procedure in such cases, 
in my opinion, is to refer the matter to the 
Chief Justice and it is then for him to consider 
whether the question should be re Queidenct 
by a larger Bench.” 
Justice Reilly, who' was also a pany to the Full 
Bench opined as follows: 
“But, when a question of law has becn referred 
to a Full Bench and the Chief Justice has 
constituted a Full Bench to answer that ques- 
tion and the Bench or the majority of the 
Bench has answered the question, in my opin- 
ion no Judge sitting alone and no Bench of two 
Judges is at liberty to disregard that answer or 
to treat itas not binding on them as if it was an 
opinion expressed obiter in disposing of an 
ordinary case and unnecessary for the disposal 
ofthat case. And perhaps I may also venture to 
say that the very unusual procedure adopted in 
this case, by which a bench of two Judges has 
referred a question already decided by a Full 
bench to a “larger bench” than the previous 
Full Bench because they do not agree with the 
decision, does not appear to me io be correct. 
I have no doubt that the Chicf Justice of his 
own motion or on the suggestion of another 
Judge has power to constitute a larger Full 
Bench to answer a question already answered 


The Madras Law Journal Reports 


[1994 


bya Full Bench. But it is obvious that there will 
be something more than inconvenience if a 
bench of two Judges can refer a question al- 
ready decided by a Full bench to larger and 
larger Full Benches because they do not agree 
with the answers already given. However, this 
perhaps is a matter which would be more prop- 
erly dealt with by Lord the Chief Justice.” 
with respect, we agrec. 
3. In this case the learned Single Judge, who has 
made the reference was a party to a Division 
Bench, which expressed the view that the Judg- 
ment of the Full Bench ‘of this Court in Tami- 
farasan’s case, (1992)1 M.L.J. 54: (1991)2 L.W. 
409 is per incuriam and obiter dicta. Hence, a 


` necessity arose to decide whether that Full Bench 


judgment is obiter dicta and per incuriam. The 
matter was referred to a Full Bench and it was 


` decided in W. Philip Jeyasingh v. The Joint Registrar 


Co-operative Societies, (1992)] M.L-J. 130: (1992)1 
L.W. 216, that the view expressed by the Division 
Bench was wrong. Even thereafter, the learned 
Single Judge has expressed the opinion that nci- 
ther of the Full Bench Judgments is binding on 
himand just like himal other Judges of this Court 
are not bound by the said judgment. That observa- 
tion made by the learned Judge in the last sentence 
of his order is, to-say the least, wholly unwar- 
ranted. It has been repeatedly pointed out in sev- 
eral cases by the Supreme Court that a judgment 
ofa Division Bench or a Full Bench is binding on 
a single Judge of the Court and it cannot be 
ignored. The question has been considered at 
length by the Supreme Court in Sundarajas Kan- 
yalal Bhathija v. Collector, Thane, A.I.R. 1990 S.C. 
261. It is worthwhile referring to the relevant 
passages in the judgment. 
Paragraph 17: It would be difficult for us to 
appreciate the judgment of the High Court. 
One must remember that pursuit of the law, 
however glamorous it is, has its own limitation 
on the Bench. Jn a multi-Judge Court, the 
Judges are bound by precedents and proce- 
dure. They could use their discretion only when 
there is no declared principle to be found, no 
rule and no authority. The judicial decorum 
and Icgal propricty demand that where a learned 
single Judge or a Division Bench does not 
agree with the decision of a Bench of co-ordi- 
nate jurisdiction, the matter shall be referred 
to a larger bench. It is a subversion of judicial 
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process not to follow this procedure. 
The court proceeded to refer to the carlier judg- 
ments on the subject and observed as follows: 
In our system of judicial review which is a part 
of our Constitutional scheme, we hold it to be 
the duty of judges of superior courts and tribu- 
nals to make the law more predictable. ‘The 
question of law directly arising in the case 


should not be dealt with apologietic approaches. | 


The law must be made more effective as a guide 
to behaviour. It must be determined with rea- 
sons which carry convictions within the courts, 
profession and public. Otherwise, the lawyers 
would beina predicament and would not know 
how to advise their clients. Subordinate Courts 
would find themselves in an embarrassing 
position to choose between the conflicting 
opinions. The general public would be in di- 
_ lemma to obey or not to obey such law and it 
ultimately falls into disrepute. 
4. Obviously the Chief Justice has not considered 
fit to refer this matter toa Bench larger thana Full 
Bench of three Judges. Hence, the matter is re- 
ferred to this Full Bench comprising of threeofus. 


5. The respondents in the writ petition have chal- _ 


lenged the order of the single Judge in so far as he 
has given a finding on the merits of the case and 
directed issue of a writ challenging the impugned 
order. Those appeals viz. Writ Appeal Nos.1192 
and 1193 of 1992 have also been referred to us by 
a Division Bench comprising of Hon’ble the Chief 
Justice Somasundaram, in view of the fact that the 
question of maintainability has already been re- 
ferred to this Full Bench. 

6. It is argued by learned counsel for the petitioner 
in the writ petitions that the finding of the learned 
single Judge on the merits should be left undis- 
turbed. According to him, onlya question of lawis 
referred to the Full Bench as to whether a writ will 
lie against the.co-operative society. Weare unable 
to accept this contention. The learned single Judge 
has himself said that the entire case is to be re- 
ferred to a larger Bench. In fact, in the passage 
extracted already, the learned single Judge has 
chosen to refer the case itself to the Full Bench. In 
any event, the writ appeals having been referred to 
us this bench can consider the finding on the 
merits also. Even otherwise we exercise our dis- 
cretion under O.1, Rule 7, Appellate Side Rules 
and decide the case itself. 

7. We have held that the decision in Tamilarasan’s 
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case, (1992)1 M.L.J. 54: (1991)2 L.W. 409 is bind- 
ing on single Judges and Division benches of this 
Court as it is a valid precedent. Consequently, the 
single Judge in the present case is not entitled to 
take a different view when there is a binding 
precedent. Following the Judgment in Tamularasan’s 
case, (1992)] M.L.J. 54: (1991)2L.W. 409, the only 
course open to the learned single Judge was to 
dismiss the writ petition as not maintainable. Ifa 
case is not maintainable before a court, then it is 
not open to the court to go into the merits of the 
case-and give a finding. Even if such a finding is 
given, the same will not be res judicata in subse- 
quent proceedings, nor will it be binding in subse- 
quent proceedings. In the present case, the writ 
petition is not maintainable. Hence no finding can 
be given on the merits that the order impugned in 
the’writ petition is not sustainable. It has been 
held by a Division Bench of this Court in Ramasami 
Reddiv. Thalawasal Manidai Reddi, I.L.R. 47 Mad. 
453, that 
When a suit has been dismissed as not main- 
tainable on the ground of want of notice, the 
finding given in that judgment is not res judi- 
cata in a subsequent suit, which was instituted 
after issue of notice. 


_ Thesame principle will apply in this case. Hence, 


the finding of the learned Judge on the merits has 
to be vacated and it is hereby vacated. 

8. The writ appeals are allowed and the writ peti- 
tions are dismissed as not maintainable. The rul- 
ing given by the learned single, Judge in the order 
of reference that the Judges of this Court are not 


_ bound by, the judgment of the Full Bench -in 


Tamilarasan’s case, (1992)]1 M.L.J. 54: (1991)2 
L.W. 409 or in W.P.No.6191 of 1990 is unsustain- 
able and hereby set aside. The Judges of this Court 
are bound very much by the valid precedent in 
Tamilarasan’s case, as well as the subsequent Full 
Bench judgment in W.P.No.6191 of 1990. 
9. Hence we answer the reference made to us in 
W.P.Nos.11853 of 1983 and 8442 of 1984 that the 
writ petitions arc not maintainable having been 
filed against a co-operative society. The writ peti- 
tions are consequently dismissed. The writ ap- 
peals are allowed as stated earlicr. In the circum- 
stances of the case there will be no order as to 
costs. , : 


V.K. ---- Ordered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Bellie, J. 

C.R.P.No.3767 of 1993 24th March, 1994. 
Rajalakshmi ... Petitioner 
Subramanian ... Respondent. 


Tamil Nadu Cultivating Tenants Protection Act 
(XXV of 1955), Sec.6-B - Tamil Nadu General 
Clauses Act (I of 1891), Sec.1(4) read with Sec.8 - 
Petition filed by landlord under Sec.7(1) of Act XLI 
of 1989 when Act was in force - Order passed by 
Revenue Court when Act had been repealed - Order, 
if valid. 

Even though the Act XLI of 1989 had expired by 
the time the order was passed, by virtue of Sec.1, 
Clause (4) read with Sec.8 of the Tamil Nadu 
General Clauses Act, 1891 the order passed by the 
Revenue Court is absolutely valid. /Para. 5 J 
Petition under Sec.6-B of the Tamil Nadu Culti- 
vating Tenants Protection Act, 1955, praying the 
High Court to revise the order/decreeof the Court 
of the Special Deputy Collector, Revenue Court, 
Lalgudi, dated 22.10.1993 and made in P.No.15 of 
1990. : 

E. Padmanabhan, for Petitioner. 

Mrs. T.Ananthi, for Respondent. 

The Court made the following 

ORDER: This civil revision petition is directed 
against an order passed by the Special Deputy 
Collector, Revenue Court, Lalgudi, allowing a 
petition filed by the tenant under Sec.7(1) of Tamil 
Nadu Act 41 of 1989 for restoration of possession 
of the property of which he was a cultivating 
tenant and where from he has been evicted. 

2. It was contended on behalf of the respondent/ 
landlord that after obtaining possession from the 
tenant, the land has been leased out to another 
person. This contention was rejected by the Reve- 
nue Court and the petition was ordered. 

3. Now, in the revision filed by the landlord, it is 
contended that when the order was passed by the 
Revenue Court. Tamil Nadu Act 41 of 1989 was 
repealed and therefore the order is illegal. But I 
find no substance in this contention. It is not in 
dispute the petitioner had been filed in time and 
when the Act was in force. The Act was in force for 
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certain period, that is upto 31.3.1991. When the 

order was passed that period was over. 

4. However, it is provided in Clause 4 of Sec.1 that 
“Upon the expiry of this Act, the provisions of 
Sec.8 of the Tamil Nadu General Clauses Act, 
1891 (Tamil Nadu Act 1 of 1891) shall applyas 
if this Act had'beer repealed by a Tamil Nadu 
Act.” 

The material portion of Sec.8 of the Tamil Nadu 

General Clauses Act provides that, 

“Where any Act, to which this chapter applies, 
repeals any other enactment, then the repeal 
shall not-- 

(a) affect anything done or any offence com- 
mitted, or any fine or penalty incurred or any 
procecdings begun before the commencement 
of the repealing Acts:” 

5. Therefore even though the Act 41 of 1989 had 

expired by the time the order was passed, by virtue 

of Sec.1, Clause 4 read with Sec.8 of the General 

Clauses Act, 1897 the order passed by the Reve- 

nue Court is absolutely valid. 

6. As regards the contention raised that the land 

has already been leased out to another tenant, this 

contention has not been raised in the first counter 
filed by the revision petitioner/tenant and only in 
the second counter filed this contention has been 
raised. Even the alleged ‘second tenant has not 
been examined, even though notice has been sent 
to him by the courtat the instance of the landlord. 

Rightly, therefore, the court below did not believe 

that the land has already been leased out to an- 

other tenant. Thus considering, I find no merit in 
the civil revision petition. Accordingly it is dis- 
missed. 7S 

7. The landlord will be allowed to harvest the 

crops already raised by him. 


B.S. i ---- Petition dismissed. 


Sri Hanuman Vahana Panchaparva Kattalai attached to Sri Venkatachalapathi 


I] . Perumal Temple v. Subramanian (Thangamani, J.) 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, 
C.R.P.No.2060 of 1993 5th April, 1994. 


Sri Hanuman Vahana Panchaparva Kattalai at- 
tached to Sri ara ae Perumal Temple, 


Pulivalam Aa ...Petitioner 
v. 
B.P.Subramanian ` ` Respondent. 


(A) Civil Procedure Code (V of 1908), 0.39, Rules’ 
1 and 2 - Person suppressing material facts - It can 


be granted i injunction. 

Since injunction i is an equitable remedy it cannot 
be granted in favour of a person who indulges in 
suppression of material facts. [Para. 3] 
(B) Tamil Nadu'Cinemas (Regulation) Act (IX of 
1955) - Tamil Nadu Cinemas (Regulation) Rules 
(1957), Rule 13 - Lease of cinema house for aterm 


- Period expired - Lessee overstaying - If can be. 


considerédito bein unlawfil possession - Renewal of 
licence, if can be denied on that ground, 

For the purpose of the Madras Cinemas (Regula- 
tion) Act, 1955 particularly Rule 13 of the Rules, 
merely because the lease period had expired, the 
tenant who overstays cannot be considered to be 
in unlawful possession. In other words, even in 
such a situation, Rule ‘13 is satisfied and such a 
tenant will be entitled to a renewal. [Para. 5J. 
Cases referred to: 

Chockalingam v. Manickavasagam, (1974)2 MLJ. 
(S.C.) 27: (1974)2 S.CJ. 30: ALR. 1974 S.C. 104: 
(1974)1 S.C.C. 48. [Para.2] ` 

The Union of India v, ‘Andhra Bank, 89 L.W. 473. 
[Para. 4] 

Manickayasagam v. The Board of Revenue, 86L. W. 
661. [Para. 5] 

Petition under Sec. 115 of C.P.C., praying the High 
Court to revise the order of the Court of the 
District Judge, Nagapatinam, dated 12.4.1993 and 
made in C.M.A.No.42 of 1992 (1.A.No.346 of 1992 
in O.S.No. 74 of 1992) on the file of the Court of 
the Subordinate Judge, Nagapattinam. 
A.Muthukumar, for Petitioner. 

Mrs. Prabha Sridevan, for Respondent. 

The Court made the following 

ORDER: Revision petitioner Hanuman Vahana 


Panchaparva Kattalai of Sri Venkatachalapathi 
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Perumal Temple, Pulivalam has leased out the 
suit property to the respondent for a period of 5 
years undera registeréd lease deed dated 3.3.1987. 


` The lease was determined by efflux of time. after 


issuance of notice under Sec.106, C.P.C. the katta- 
lai instituted O. S. No.93 of 1992 in the Court of 
' Distict Munsiff of Tiruvarur for recovery of pos- 
session and arrears of rent. It appears that on 
2.3.1992 the Executive Officer of the temple is- 
sued a notice to the parties herein through his 
lawyer setting up titles to the suit property in 
favour of the temple. The temple has also attacked 
the lease deed between the parties as unauthor- 
ised. So the present revision petitioner came for- 
ward with O,S.No. 74 of 1992 in the Court of 
Subordinate Judge of Nagapattinam for a perma- 
nent injunction restraining the respondent from 
runninga touring cinema theatre in the suit prop- 
erty till he is eyicted under due process of law 
alleging that the respondent i in collusion with the 
Executive Officer of the temple , is arranging to 
commence exhibition of cine films in the touring 
cinema theatre constructed by. him in the suit 
property. The, revision petitioner has also moved 
for a temporary injunction in .A:No.346 of 1992 
and obtained an order directing the respondent 
not to exhibit cine filmin the theatre located inthe 
site till the disposal Of the suit. The respondent 
took up the matter in appeal before learned Dis- 
trict Judge of Nagapattinam, in C.M.A.No.42 of 
1992. The ‘appellate court allowed the appeal, set 
aside the order of learned District Munsif in 
1.A.No.346 of 1992 and dismissed the same with- 
out costs. And the plaintiff challenges the said., 
order in this revision petition., 

2. Learned counsel for the revision petitioner 
submitted that on the expiry of the Icase on 3.3.1992 
the possession of the respondent is not lawful. 
Since he has expressed, his uncquivocal intention 
of not continuing the Icase after the period of 
tenancy is over, the respondent cannot be con- 
Strued as a tenant by sufference also. From 4.3.1992 - 
the respondent i is not entitled to run the theatre. 
Under Cinematograph Act unless the respondent 


_ proves that heis in lawful possession of the site, he 


will not be entitled to get licence in his favour, and 
in support of his claim he has placed reliance of 
Rule 13 of the Rules under Tamil Nadu Cinemas 
(Regulation) Act 9 of 1955 which reads that if the 
applicant for the licence is not the owner of the 
site, he shall to the satisfaction of the licensing 
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authority, produce documentary evidence toshow 
that he is in lawful possession of the site, building 
and equipment. Since the respondent herein can- 
not be said to be in lawful possession of the site, he’ 
is not entitled to run cinema theatre there. He has ' 
also drawn the attention of the court to the deci- 
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sion of the Supreme Court in Chockalingam Vise 


Manickavasagam, (1974)2 M.LJ. (S.C.) 27: (1974)2 
S.C.J. 30: A.LR. 1974 S.C. 104: (1974)1 S,C.C. 48. ` 
There it has been held that in the context of Rule ` 
13 of Madras Cinemas’ (Regulation) Rules, 1957a 
tenanton the expiry of the leasé cannot be said to. 
continue in ‘awful possession’ of the property 
against the wishes of the landlord ifsuch a posses- 
sion ‘is not otherwise statutorily protected under 
the law against even lawful eviction through court 
process, such as under the Rent Control Act. It is 
Significant to note that the principal question that 
cause up for décision in the case cited is whether a. 
tenant who is not a statutory tenant is entitled to’ 
claim to bein lawful possession of the premises on 
determination of the tenancy, on expiry of the 
lease in interpreting the above said Rule 13. 
3. Whereas the short question in controversy | héré' 
is whether the landlord has say right to” prevent the 
tenant from running a touring cinema theatre in 
the’suit property after the ‘expiry of the initial’ 
period of lease and tenant continues to hold over. 
In the case on hand the affidavit in support of the 
injunction application nowhere states that ‘the 
respondent was already runninga cinema-theatre ` 
there. The-bold statement thercin is that as the 
tenantis in permissive occupation, he has noright 
to run the touring cincma theatre in the suit 
property. And in para 10 of the plaint the specific 
averment is that the tenant has made arrangement — 
from 11.3.1992 to commence the exhibition of ` 
cine films in the cinema touring theatre in the suit” 
propertyon and from 13.4.1992. This is deliberate ` 
suppression on the part of the revision petitioner 


that the purpose of the lease was to run a cinerha : 
theatre and in fact a touring cinema theatre was 


being run there since the inception of the Icase’ 


This factor itself is sufficient to negative the plea `, 


of the revision petitioner since injunction is an 
equitable remedy and it cdnnot' be granted in 
favour of a person who indulges in suppression of 
material facts. 

4. Further, there is no dispute now that the put- 
posc of the lease is.to run a touring cincma in the 
demised land. Pursuant to the same is a theatre 


anaes 
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was constructed thereon with considerable cost 
and it was being run and as it has been held in The 
Union of India v. Andhra Bank, 89 L.W. 473, when 
a tenant holds over, in the sense ‘continues in 
possession of the demised premises’ after the 
determination of the lease by the landlord, it is 
permissible to infer assent thereto on the part of © 
the landlord, by reason of his acceptance of rent. 

In Other respects, there should be réasonabie, but 
acceptable proof that the landlord has otherwise ; 
assented to the tenants continuing in possesšion 
after the termination. In all such cases, the act of 
the tenant is described as tenant holding over. By ` 
such continuance in possession after determina- 

tion, the person in occupation is called a tenantat 

sufferénce. Ifsuch possession is atrributable to the 

consent of the landlord given either expressly or - 
by necessary implication, then he is calleda tenant 

holding over Or a tenant at will. But, if in a given 

situation, such consent is not proved, then he is | 
called a tenant by sufference. The essential prin- 
ciple, appears to be thatifthe landlord.consents to, l 
such continuance of the’ tenant in the. -premises 
after the determination of the Iease, he would be 
a tenant holding over, but, in the absence of any 
such consent, he would be deemed 10 be a tenant 
by sufférence. But, in no case he'can be charactey- 
ised as a trepasser. While so, theréi is no substance . 
intheclaim oftherevision petitioner. that until the ` 
tenant is evicted under due process of law, he . 


' should not be permitted to put the land to the use 


“i 


for which it was “demised. POS 

5. We may also note that in Manickavasagam v v. 
The Board of Revenue, 86 L.W. 661, a Division f 
Bench'of this Court has, stated that it cannot be 
laid down as a gencral j proposition that once there, 
was a demand by the landlord for possession from 
the tenant whose lease had expired by efflux of 
lime, the continued possession in the hands of the 
erstwhile tenant would be unlawful or that he. 
would be considered asa trepasser. The continued 
possession in the hands of such a tenant is pro- 
tected by law: Such possession is quite good against, 
the entire world except ‘the landlord himself. The 


` landlord will be entitlėd to evict him by the appro- 


priate proceedings. Until then, the erstwhile ten- 
ant cannot be regarded as being i in unlawful pos- 
session. His possession iswrọngful, but not unlaw- 
ful. It is wrongful, because the erstwhile tenant 
continues in possession beyond expiry of the 
period fixed, inthelease. Itis not unlawful, because 


l J.R. USEL Printers v. _ Commissioner of Labour (Bakthavatsalam, J.) 


the Jandlord cannot take. the law into, his own 
hands and evict him. He can evict him only, by 
proper procedure and that being the case, it can- 
nat be said that the erstwhile tenant is in unlawful 
possession. Therefore, for the purpose.of the Madras 
Cinemas (Regulation) Act, 1955 particularly Rule 
43 of the, Rules, merely becaused the lease period 
had expired, the tenant who overstays cannot be 
considered to be in unlawful possession. In other 
words, even insucha situation, Rule 13 is satisfied 
andsucha ‘tenant will be entitled.to a renewal. So, 
I find no merit in this civil revision petition. 

6. In the result, the civil revision penne is dis- 
missed. No costs, ; 

B.S. 


Petition dismissed. 


` 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS.. ete, 
[ ee Orignal Jurisdiction : 
Present: Bakshavarsatan, ia ‘i s 
W. P.No.6231 of 1994 f 8th Apri, 1298. 
wa 34 

J. ROfisct Printers or Partnership. Fir rm, repre- 
sented ms its Partner Madhu Mohan, Madras 

t : boone ... Petitioner 
ve a 

Commissioner. a Labour (), Teynampet and 
another, «= ... Respondents. 

b 

Koren. S Compauada Act (VIII of 1923), 
Sec. 11(2) - Scope of - Workman injured in course of 
employment - Treated at.Goyernment Stanley Hos- 
pital - Institute for Research.and Rehabilitation of 
Hand and Department of Platic Surgery of the hos- 
pital issuing certificate that disability,of worker.was 
26 per cent partial, permanent - Employer -fi tling 
application under Sec.11(2) to direct workman to 
report to the employer for further treatment - Appli- 
cation, if maintainable. + 
Held: On the facts and circumstances of this case, 
it is not possible to hold,that an application filed 
under Sub-sec.(2) of Sec.11 of the Act is maintain- 
able at all. The treatment given to the second 
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respondent was over and a certificate has also 


:been, issucd, on 25.11.1992 by the Institute for 


Researchand Rehabilitation of Hand and Deprt- 


“ment of Plastic Surgery, Government Stanley 


Hospital, Madras to the said effect. If the peti- 
tioner (Employer) felt aggrieved:that the said 
certificate issued by the Institute is erroneous orif, 
according to the petitioner, further treatment should 
have been given to,the second respondent, it is 
opento the petitjoner to.take upsuch pleas during 
the course of hearing of the claim. petition. Once 
the treatment is over, as rightly pointed out by the 
first respondent in the impugned order, nothing 
more survives for further treatment. Therefore, 
the application filed by the petitioner under Sub- 
sec.(2) ofSec:11 ofthe Act is wholly misconceived. 
[Para. 4] 
Casereferred top, +t. ` 
Amarshi Jeram v: “Hazarat and Pe EAT ALR 
1962 Guj. 262. [Para: 3]. :. 
Petition under .Art.226 of the Constitution of 
India,, praying that in ,the circumstances 'statcd 
therein, and in the affidavit filed therewith the 
High, Court will be pleased2to issue a writ of 
certiorari calling, for the records relating tothe 
order ofthe 1st respondent under Sec.11(2) of the 
Workmen's Compensation Act, dated 10.12.1993 
in W.C.No.143,0£,1993 and quashithe same. 
MS. Sampath, for Petitioner... -:/ . 
The Court made the following s 
ORDER: The petitioner, who is am sriniever has 
come up before this Court against the order dated 
10.12.1993 passed under Sub-sec.(2) of Sec.11 of 
the Workmen's Compensation Act, 1923.(here- 
infter referred to as ‘the Act?) by,the-first respon- 
dent in W.C.No.143 of 1993. The:second respon- 
dent claimed compensation ‘from the petitioner 
for the.injuries alleged to haye been sustained by 
him.in an accident:that arose out of and in the 
course.of the employment by the petitioner. It 
seems that the acciden}-took place on 30.6.1992. 
The second respondent was admitted as an inpa- 
tient from 30.6.1992 to 30.7.1992 and due to the 
accident the left hand middle finger of the 2nd 
respondent was totally amputated and also ampu- 
tation was madc.on the, index finger and little 
finger of the 2nd. respondent. It scems that skin: 
grafting was.also done in the index finger and 
middle finger of the 2nd respondent and that after 
getting a long course of treatment, the permanent 
disability of the second respondent is 26 per cent 
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partial permanent. A certificate to the said effect 
has also been issued on 25.11.1992. from the Insti- 
tute for Research and Rehabilitation of Hand and 
Department of Plastic Surgery, Government Stanley 
Hospital, Madras. While it is so, when the second 
respondent filed petition claiming compensation, 
the petitioner seems to have filed an application 
under Sub-sec.(2) of Sec.11 of the Act and re- 
quested the Department, viz., Commissioner of 
Labour (I), Teynampet, Madras to pass orders 
directing the second respondent to report to the 
petitioner for further treatment. 

2. After hearing both parties, the first respondent 
dismissed the application filed by the petitioner 
under Sub-sec.(2) of Sec.11 of the Act by order 
dated 10.12.1993 in W.C.No.143 of 1993. Against 
the said order, the petitioner has come up before 
this Court. 

3. After hearing learned counsel appearing for the 
petitioner and after going through the affidavit 
filed in support of the above writ petition, Iam of 
the view that this writ petition cannot be enter- 
tained. Learned counsel appearing for the peti- 
tioner contends that the first respondent has failed 
to exercise his jurisdiction and that no prejudice 
will be caused to the second respondent by report- 
ing for treatment as his fingers can be restored to 
the maximum extent. Learned counsel appearing 
for the petitioner further contends that the peti- 
tion filed by the petitioner is intended for the 
purpose that no worker should claim excess com- 
pensation and as such the first respondent should 
have exercised his jurisdiction and allowed the 
petition filed by the petitioner. In support of the 
said contention, learned counsel also relies upon 
the judgment of a learned single Judge of the 
Gujarat High Court in Amarshi Jeram v. Hazarat 
and Company, A.LR. 1962 Guj. 262. Learned counsel 
appearing for the petitioner points out that the 
Gujarat High Court has explained the scope of 
Sec.11 of the Act and that the principles laid down 
in the said decision have to be applied to the 
present casé. 

4. On the facts and circumstances of this case, Ido 
not think that an application filed under Sub- 
sec.(2) of Sec.11 of the Act is maintainable at all. 
The treatment given to thesecond respondent was 
over and a certificate’ has also been issued on 
25.11.1992 by the'Institute for Research and 
Rehabilitation of Hand and Department of 
Plastic Surgery, Government Stanley Hospital, 
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Madras to the said effect. If the petitioner felt ag- 
grieved that the said certificate issued by the insti- 
tution is erroneous or if according to the peti- 
tioner further treatment could have been given to 
the second respondent, it is open to the petitioner 
to take up such pleas during the course of hearing 
of the claim petition. Once the treatment is over, 
as rightly pointed out by the first respondent in the 
impugned order, nothing more survives for fur- 
ther treatment. I am therefore of the view that the 
application filed by the petitioner under Sub- 
sec.(2) of Sec.11 of the Act is wholly misconceived. 
It is useful to extract sub-sec.(2) of Sec.11 of the 
Act: 
(2) Ifa workman, on being required to do so by 
the employer under Sub-sec.(1) or by the 
Commissioner at any time refuses to submit 
himself for examination by a qualified medical 
practitioner or in any way obstructs the same, 
his right to compensation shall be suspended 
during the continuance of such refusal or ob- 
struction rules, in the case of refusal, he was 
prevented by any sufficient cause from so sub- 
miitting himself; 
I do not think the judgment of learned single 
Judge of Gujarat High Court, cited by learned 
counsel appearing for the petitioner is applicable 
to the facts of this case, as in the said decision, 
learned single Judge of Gujarat High Court had 
occasion to consider the scope of limitation of 
Sec.11 of the Act in paragraph (2) of the decision 
which reads as follows: 
“Itis clear from the section that as employer 
can avoid liability for compensation on his 
providing the workmen with the services of a 
medical practitioner and if such services are 
refused or instruction of such medical practi- 
tioner are disregarded by the workmen in an 
unreasonable manner, the injury and the re- 
sulting disablement are to be deemed to be of 
the same nature and duration as they might 
reasonably have been expected to be if the 
workmen had been regularly attended by a 
qualified medical practitioner and whose in- 
structions the workman had followed. But it is 
also clear from this section that the onus is 
upon the employer to prove that he had of- 
fered services of a medical practitioner, free of 
charge} to the workmen and that inspite of 
such offer, the workmen had refused to take 
treatment ofsuch medical practitioner or that 


1] Harikrishnan v. The Government of Tamil Ndau (Kanakaraj, J.) 


such treatment was taken by the workman had 
disregarded the instructions of such a medical 
practitioner. As I have already pointed out, rio 
evidence was led on behalf of the employers”. 
There can be no dispute about the scope of the 
provision of Sub-sec.(2) of Sec.11 of the Act. It is 
not the case where a request has been made when 
the workman was undergoing treatment. I am of 
the view the petitioner wants to drag on the pro- 
ceedings under some pretext or other though the 
treatment of the second respondent was over and 
a certificate with regard to the disability of the 
second respondent has already been obtained. Jn 
my view, rightly, the application filed under Sub- 
sec.(2) of Sec.11 of the Act has been dismissed by 
the first respondent. 
5. This writ petition fails and it is, therefore, 
dismissed. No costs. 


BS. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Kanakaraj, J. 


W,P.Nos.6007 and 6008 of 1991 l 

2nd February, 1994. 
Harikrishnan and another „Petitioners 
v. 
The Government of Tamil Nadu, represented by 


Secretary to Government, Backward Classes 
Department, Madras and another... Respondents. 


Land Acquisition Act (I of 1894), Sec.4(1) - Notifi- 
cation under - Public purpose for which acquisition 
is being made not mentioned in notification - Entire 
proceedings if vitiated. 

In the notification under Sec.4(1) of the Land 
Acquisition Act, apparently some words are miss- 
ing after the words ‘to wit, the provision of. With- 
out those words, the notification does not convey 
any meaning and does not say the purpose of 
acquisition. From the records produced by the 


243 


learned Government Pleader, it is found that the 
draft notification sent by the Special Tahsildar on 
5.12.1989 has been corrected deleting the words 
“house sites to the dobies and barbers”. In the 
court’s opinion, the. notification, as published in 
the Gazette, without those words, vitiates the 
entire proceedings. Unless the notification under 
Sec.4(1) of the Act gives the necessary particulars 
referred to in the sub-section, interested persons 
cannot file their objections. Sec.4(1) of the Act 
says that whenever it appears to the Government 
that any land in any locality is needed or is likely to 
be needed for any public purpose, then a notifica- 
tion may be made in the Gazette and the other 
steps can be taken. Unless the public purpose is 
mentioned in the notification, it will not be pos- 
sible for an owner of the land to file his objections 
to the acquisition proceedings. For instance an 
owner may be interested in saying that the public 
purpose mentioned, is not really a public purpose 
or thata particular public purpose can be achieved 
in some other manner or that there is no recruit- 
mentat all to the land for the said public purpose. 
It has been well established that any defect at any 
stage of the land acquisition proceedings, will 
vitiate the very acquisition. Even though the noti- 
fication under Sec.4(1) of the Actis only a prelimi- 
nary notice, it cannot dispense with the basic 
necessities of mentioning the purpose for which 
the land is spught to be acquired. /Paras. 4 & 5] 
Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the respective affidavits filed there- 
with the High Court will be pleased to issue a writ 
of certiorari in both the petitions calling for the 
records of the 1st respondent herein in 
G.O.Ms.No.891, Background Classes Welfare, 
Nutritious Meal Programme and Social Welfare 
Department, dated 18.10.1989 and G.O.Ms.No.10, 
Backward Classes and Most backward Classes 
Welfare, dated 18.1.1991 by the first respondent 
and the Award passed in N.Dis No.1560/86 dated 
20.3.1991 by the 2nd respondent and quash the 
same. 

T.R.Rajagopalan, for Petitioners. 
V.P.S.Sengottuvel, Government Advocate, for 
Respondents. 

The Court made the following 

ORDER:- These two writ petitions relate to the 
validity of the notification issued under Sec.4(1) 
of the Land Acquisition Act (hereinafter referred 
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to as ‘the Act’), issued under G.O.Ms.No.891, 
Backward Classes Welfare Nutritious Meal Pro- 
gramme and Social Welfare Department, dated 
18.10.1989 and the subsequent declaration under 
Sec.6, in G.O.Ms.No.10, Backward Classes and 
Most Backward classes Welfare, dated 18.1.1991. 
2. The petitioner in W.P.No.6008 of 1991 owns 54 
1/2 cents in R.S.No.51/3, Keelmalai Village, Gin- 
gee Taluk, he having acquired the same in a parti- 
tion effected in the year 1993. The other halfof the 
property of the extent of 54 1/2 cents was allotted 
to his brother, who subsequently sold that prop- 
erty on 13.10.1978, to one Harikrishnan, who is 


the petitioner in W.P.No.6007 of 1991. The acqui- 


sition is for the alleged purpose of providing house 
sites to certain dobies and barbers of Keelamali 
village. The enquiry under Sec.5-A of the Act was 
conducted on 29.5.1990. The petitioners filed their 
objections and over-ruling the same, the declara- 
tion under Sec.6 of the Act was issued on 18.1.1991 
The award enquiry was conducted on 13.3.1991 
and the award was passed on 20.3.1991. 
3. Learned counsel for the petitioner argues in the 
forefront that the notification under Sec.4(1) of 
the Act itself is vitiated and consequently, all the 
further proceedings are liable to be quashed. The 
argument is that the purpose of acquisition has 
not been set out in clear and categorical manner 
and no reasonable person could ascertain the 
purpose of acquisition, from the said notification. 
To be more exact, the Notification published in 
the Gazette is as follows: 
“Whereas, it appears to the Government of 
Tamil Nadu that the lands specified below and 
situated in Keelmalai Village, Gingee'taluk, 
South Arcot District, are needed for a public 
purpose, fo wit, the provision, of Village 113, 
notice to that effect is hereby given to all 
Village 113, notice to that effect is hereby 
given to all to whom it may concern in accor- 
nce with the provisions of Sub-sec.(1) of 
4 of the Land Acquisition Act, 1894 (Central 
Act 1 of 1894)”. [Italics mine]. 
4. Apparently certain words are missing, after the 
words ‘to wit, the provision of ‘. Without those 
words, the notirication does not convey any mean- 
ing and does not say the purpose of acquisition. 
Ti the records produced by the learned Gov- 
nment Pleader. I find that the draft notification 
sent by the Special Tahsildar on 5.12.1989 has 
been corrected, deleting the words “house sites to 
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the dobies and barbers of”. I do not propose to 
make an enquiry as to who was responsible for the 
deletion ofsuch words and it is for the respondents 
to make an investigation on that aspect. In my 
opinion, the notification, as published in the ga- 
zette, without those words, vitiates the entire 
proceedings. Unless the notification under Sec.4(1) 
of the Act gives the necessary particulars referred 
to in the sub-section, interested persons cannot 
file their objections. Sec.4(1) of the Act says that 
whenever it appears to the Government that any 
land in any locality is needed or is likely to be 
needed for any public purpose, then a notification 
may be made in the Gazette and the other steps 
can be taken. Unless the public purpose is men- 
tioned in the Notification, it will not be possible 
foran owner of the land to file his objections to the 
acquisition proceedings. For instance, an owner 
may be interested in saying that the public pur- 
pose mentioned, is not really a public purpose or 
thata particular public purpose can be achieved in 
some other manner or that there is no require- 
ment at all to acquire the land for the said public 
purpose. 

5. In fact, on the facts of this case, the failure to 
mention the public purpose assumes importance, 
because, the contention of the petitioners, is that 
there are no dobies and barbers in Keelmalai 
village. The only four barbers and the only one 
dobhi have been named by the petitioners. It is 
further stated that all those five persons have 
lands of their own and do not require any assis- 
tance from the Government by way of assignment 
of house sites. It is however admitted by the peti- 
tioners, that in the notice in Form 3-A issued 
under Sec.5-A of the Act, the respondents did not 
mention correctly the purpose of the acquisition, 

as, for providing house sites to dobies and barbers 
of Keelmalai village. In my opinion this will not 
cure the defect in the notification under Sec.4(1) 
of the Act. The Government, which exercises the 
power of eminent domain in acquiring lands of 
individuals, should bestow, their best attention 
before embarking on land acquisition proceed- 

ings. The deprivation of the lands of'a citizen 
cannot be undertaken lightly. It has been well 
established that any defect at any stage of the land 
acquisition proceedings, will vitiate the very ac- 
quisition. Even though the notification under 
Sec.4(1) of the Act is only a preliminary notice, it 
cannot dispense with the basic necessities of 
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mentioning the purpose for which the land is 
sought to be acquired. 
6. After the enquiry under Sec.5-A of the Act and 
after rejecting the objetions of the petitioners, at 
least, while issuing the declaration under Sec.6 of 
the Act, the respondents could have been a little 
more careful. When we turn to the declaration 
under Sec.6 of the Act, this is what one finds: 
“Under Sec.6 of the Land Acquisition Act, 
1894 (Central Act 1 of 1894), the Government 
of Tamil Nadu hereby declares that the lands 
specified i in the schedule and below and meas- 
uring 0.44, 0 hectare, be the same a little more 
or less, are needed for a public purpose, to wit 
for the provision of house sites to dhobies and 
barbers (Most Backward Class). A plan of the 
lands is kept in the office of the Special Tahsil- 
dar (Adi Dravidar Welfare) Gingee and may 
be inspected at any time during office hours. 
[Italics mine]” 
This declaration is worse than the notification 
under Sec.4(1) of the Act, because it says that the 
land is required for the provision of house-sites to 
dhobies and barbers (Most Backward Classes). In 
the light of the objections raised by, the petition- 
ers, one does not know for whose benefit the land 
was sought to be acquired. Certainly not for dho- 
bies and barbers in the entire State of Tamil Nadu. 
In this connection, the averments in the counter- 
affidavit, also becomes relevant. In para.8 of the 
counter-affidavit in W.P.No.6008 of 1991 it is 
Stated that necessary survey was made it was iden- 
tified that there are about 20 houseless vannars 
and navithars and accordingly, the 4(1) proposals 
were initiated. In para.14 of the same counter- 
affidavit, it has been stated that the dhobies and 
barbers belonging to various villages, who have 
come down to Anandapuram (a part of Keelmalai 
village) and settled and eking (sic.) their livéli- 
hood. The houseless barbers and dhobies perma- 


nently settled at Anandapuram (Kilamalai) were 


identified and enumerated and hence the aver- 
ments are untenable’. 

7. Therefore, there is considerable controversy as 
to the persons, for whose benefit the lands were 
sought to be acquired. As I have already pointed 
out, the Government should not embark upon 
land acquisition proceedings wihout considering 
the question whether a particular land is or is not 
needed for a public purpose. Such a decision cannot 
be taken lightly without first ascertaining the 
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requirements of a particular community or a par- 
ticular section of the society, in the matter of the 
provision of house sites. In this case, prima facie, I 
am of the opinion that the respondents have not 
considered the matter properly on the basis of any 
valid material, to come To the conclusion that the 
land is needed for particular public purpose. In 
any event, the notification under Sec.4(1) of the 
Act and the declaration under Sec.6 of the Act, 
are, on the face of it, illegal and vitiated by errors 
of law apparent on the face of the records. They 
are liable to be quashed and accordingly, they are 
quashed. However it is open to the respondents to 
initiate fresh proceedings from the stage of 4(1) 
notification, if and only if, there is need for provi- 
sion of house sites to any particular section of the 
people. Reserving this liberty to the respondents, 
the writ petitions are allowed. The respondents 
are directed to pay the costs of the writ petitions to 
te petitioners and the same is fixed at Rs.1,000 
(one set). 


BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, J. 


W.P.No.130 of 1985 26th October, 1993. 
Star Talkies by its Proprictor, O.P.Muthiah, 
ee Petitioner 


Siale of Tamil Nadu represented by its Secretary 
to Government, Department of Commercial Taxes 
and Religious Endowments, Madras and another 

... Respondents. 


Constitution of India (1950), Art.226 - Tamil Nadu 
Entertainment Tax Act (X of 1939), Sec.8(2) - 
Government granting exemption from tax with re- 
gard to two films - Permanent cinema theatre owner 
not passing on tax exemption in full to viewers - 
Commercial Tax Officer passing orders directing 
theatre owner to remit excess collected - No appeal 
filed against orders - Filing writ petition to quash 


246 

consequential order - Writ petition not sustainable. 
[Para. 6] 

Case referred to: 


K S.Anandan v. Deputy Commercial Tax Officer, 
Ponneri Assessment Circle, Ponneri, Chengalpattu, 
74.8.T.C. 21. [Para. 10] 
Petition under Art.226 of the Constitution of 
India praying that in the cirucmstances stated 
therein, and in the affidavit filed therewith, the 
High Court will be pleased to issue a writ of 
certiorarified mandamus calling for the records 
relating to the order of the 2nd respondent in his 
order Rc.832/84 B-5, dated 12.4.1984 and quash 
the same and consequently directing the 2nd re- 
spondent to return the excess deposit collected by 
the 2nd respondent in his order R.S.832/84 B-5 
dated 23.4.1984 to compensate the deduction of 
security deposit in the petitioner’s account. 
K.M. Vijayan, C.M. Krishnakumar, for Petitioner. 
Mrs.Chitra Venkataraman, Additional Government 
Pleader (Taxes), for Respondents. 
The Court made the following 
ORDER: The petitioner is a permanent cinema 
theatre having been licensed under the Tamil 
Nadu Cinemas Regulation Act, 1955 situated at 
Nagapattinam, Thanjavur District. The petitioner 
pays entertainment tax under Sec.5(B) of the Tamil 
Nadu Entertainment Tax Act, herein after re- 
ferred to as the Act, taking advantage of the 
compounding system. The Government by exer- 
cising its power under Sec.8(2) of the Act passed 
G.O.Ms.No.483, dated 3.5.1983 granting exemp- 
tion from tax with regard to two films viz., “Circus 
Ulagam” and “Baktha Duruva Markandeya”. 
Clauses 2 and 3, of the G.O. are relevant and they 
read as follows: ` 
(2) Special tickets indicating the reduced price 
of admission after giving the benefit of tax 
exemption to the viewer, should be printed 
and used after petting them sealed by the en- 
tertainment tax oficer concerned; 
(3) The price of admission should be reduced 
to be notional rate of admission after deduct- 
ing the notional tax element from the gross 
price of admission as given in ‘C’ form license. 
2. The petitioner reduced the rates of admission 
for balcony from Rs.2.30 to Rs.1.60, for 1st class 
from Rs.1.80 to Rs.1.25, for II class from Rs.1.00 
to 0.70 p. and for III class from 0.50 p. to 0.35 p: 
Accordingly, the petitioner made collections while 
exhibiting the two films. 
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3. By order dated 7.3.1984 in RC.832/84 D5, the 
Deputy Commercial Tax Officer held that the 
petitioner had not reduced the rates of admission 
properly in accordance with the terms of the G.O.and 
it should have collected only at the rates of Rs.1.20, 
Rs.0.90, Rs.0.54 and Rs.0.26 respectively for the 
various classes referred to above. On that basis, 
the petitioner’s total collection should have been 
Rs.7,846.86. But it had actually collected 
Rs.10,429.85. The said order therefore directed 
the petitioner to remit the excess collection made 
viz. a sum of Rs.2,582.99, A demand notice in form 
17 followed the said order. A similar order was 
passed with regard to the film “Baktha Duruva 
Markandeya” and as per the order, the excess 
collection was Rs.2735.06 which the petitioner 
was directed to remit. Both the orders were made 
on the same day, viz. 7.3.1984. Without challeng- 
ing the validity of the two orders by appeals, the 
petitioner sent objections to the orders on 15.3.1984 
and 23.4.1984 respectively to the Assistant Com- 
missioner, Commercial Taxes, Kumbakonam and 

the Deputy Commercial Tax Officer, Nagapatti- 

nam. In the objections, the contention of the 

petitioner was that the tax was being paid under 

Sec.5-B on compounding basis and the only tax 
that is to be reduced from the admission rates is 

the tax that is paid on the compounding basis at 

30%. It was the contention of the petitioner that 

the reduction made in the admission rates by the 
petitioner was proper and there is no question of 
excess collection and the petitioner being liable to 

remit the same. The said objections were rejected 

by the authorities and an order was passed by the 

Deputy Commercial Tax Officer on 12.4.1984. By 
that order, the petitioner was informed that the 

amount made of excess collection would be ad- 

justed as against the security deposit by the peti- 
tioner in a sum of Rs.7,000. Another order was 
passed on 23.4.1984 calling upon the petitioner to 

remit a sum of Rs.6,878.30 to make’ good the 
amount required for security deposit. 

4. Challenging the aforesaid two orders of 12.4.1984 
the present writ petition has been filed by the. 
petitioner. It is the contention of the petitioner 
that once the petitioner is permitted to pay the tax 
on the compounding basis under Sec.5-B, the tax 
payable under Secs.4, 4-A, 4-B, etc. is not appli- 

cable and for the purpose of calculating the reduc- 

tion in the rate of admission, the tax which is 

payable under those sections cannot be taken into 
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account..It is submitted that Sec.5-B excludes the 
applicability ofSecs.4, 4-A, 4-Band 4-C of the act. 
It is contended that the respondents have errone- 
ously directed the deduction of the entire tax, 
which will be payable if Secs.4, 4(a), 4(b) and 4(c) 
are applicable to the petitioner and arrived at a 
conclusion that the petitioner has made excess 
collection by not properly reducing the rate of 
admission. 
5. Per contra, it is submitted by learned counsel 
appearing for the respondents that the exemp- 
tion, which is granted by G.O.Ms.No.483 clearly 
refers to the notional tax which is payable from out 
of the gross price of admiission. Reliance is placed 
upon the wording of clauses 2 and 3. It is argyed 
that the petitioner cannot get a double benefit by 
paying a reduced tax under Sec.5(B) on the com- 
pounding basis and also retain a part of the tax, 
which is collected from the film viewers. It is 
pointed out that the G.O. contemplated that the 
benefit of exemption from tax should go to the 
film viewers and that they should go to the film 
viewers and that they should be made to pay only 
the actual rates of admission without paying any 
part of the tax. It is also submitted by learned 
counsel for the respondents that the orders dated 
7.3.1984 having become final without being chal- 
lenged by the petitioner, it is not open to the 
petitioner to challenge the consequential orders 
dated 12.4.1984 and 23.4.1984 in the present writ 
petition. : 
6. I am of the view that the contentions of the 
respondents are well founded. Even without going 
into the merits of the contentions of the petition- 
ers, it can be held that the writ petition is not 
maintainable in as much as the petitioner’ has 
allowed the orders dated 7.3.1984 to become final. 
€ petitioner has not challenged the said orders 
by appropriate appeals before the authorities. 
Instead of doing that, the petitioner is raising 
objections to the consequential orders, which follow 
the orders dated 7.3.1984. So long as the orders 
dated 7.3.1984 remain unchallenged, the writ 
petition is not sustainable. 
7. As regards the merits of the contentions, it is 
seen that the intention of the Government in 
granting exemption from tax to the two films is 
very Clear. The person, who should get the benefit 
of the exemption is the film viewer. Clause 2 of the 
G.O. clearly refers to the viewer and says that the 
benefit of tax exemption should go to the viewer. 
It is contended by learned counsel for the peti- 
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tioner that the reduced rates of admission are 
entered in the tickets and the approval of the 
Entertainment Tax Officer has been obtained on 
such tickets by a seal and signature. But that will 
not certainly estop the officials from applying the 
correct principles of law. Just because the tickets 
have been signed with the rates prescribed by the 
petitioner, it does not mean that the petitioner is 
entitled to get a double benefit. 
8. It is brought to my notice by learned counsel for 
the respondents that the Government have passed 
G.O.Ms.No.176, dated 18.2.1986, clarifying the 
position. As per that G.O.Ms.No.483, dated 3.5.1983 
is substituted by the following clause. 
“The price of admission should be reduced to 
the notional net rate of admission, after de- 
ducting the notional tax element from the 
gross price ofadmission as given in the ‘C’ form 
license. The rates should not be enhanced in 
any way taking advantage of exemption”. 
9. Itis argued by learned counsel for the petitioner 
that G.O.Ms.176, dated 18.2.1986 will not apply to 
this case as the relevant orders were passed even in 
1984 and the present writ petition was itself filed 
in 1985. The contention is not sustainable in view 
of the fact that even on 7.3.1984 on an interpreta- 
tion of G.O.Ms.483 the second respondent has 
passed an order against the petitioner taking the 
same view which is now Clarified by the later G.O. 
of 1986. Apart from that, the later G.O. contains 
a clause that past cases already permitted will not 
be re-opened. In this case, the reduction of rates as 
done by the petitioner was not accepted by the 
authorities and an order was passed against the 
petitioner even on 7.3.1984. Hence, the provision 
contained in the G.O.Ms.176, dated 18.2.1986 
would certainly apply to the present case. Further, 
I am of he view that the later G.O. is only a 
clarification of the earlier G.O. and therefore, it 
will apply unless the assessment had already been 
completed in favour of the theatre owners. 
10. Learned counsel for the respondents also placed 
a reliance on the judgment of this Court in 
K S.Anandan yv. Deputy Commercial Tax Officer, 
Ponneri Assessment Circle, Ponneri, Chengalpattu 
and another, 74 S.T.C. 21. The question in that case 
was whether the owner of a cinema theatre who 
had opted to pay compounded tax every week 
under Sec.5(B) of the Act can challenge levy of tax 
for whole weeks during which no shows were held 
at all. The question was answered in the affirma- 
tive by this court and it was pointed out that Sec.5- 
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B is only subject to Sec.4. The relevant passa ge in 

the judgment reads thus: i 
“Thus,a'close reading of the provision of Se¢.4- 
clearly shows that there should be'a show of 
entertainment wherein the customers are al- 
lowed inside the auditorium to see the cinema 
by paying the charge specified in the ticket, that 
is issued to them, which includes also the en-" 
tertainment tax. In other’ words, it is the cin- 
ema goers who pay the tax aiid the‘owner of the | 
theatre collects the tax by i issuing tickets to the 
customers, only as collecting agents. The owner 
of the theatre has to collect dnd pay what had: 
beén collected every week By: way of entertain- : 
ment tax. ` 
In-the instant case, Mr. R.Lokapriya, learned 
Government: Advocate (Taxes) would vehe- 
mently contend that the petitioner has opted 
as an assessee under Sec.5-B of the Act and as 
such, it is not open to him to. raise such a 
contention. This contention is untenable be- 
cause Sec.5-B is subject to Sec.4 of thé Act,” 
Under Sec.4 of the Act, it is only when’ admis“ 
sion or permission to a person who seeks én- , 
tertainmentby entering into the auditorium by, 
paying the' charge i in the ticket; which includes’ 

~ the entertainment tax, the collection of the tax’ 

from the cinema ‘theatre owner comes in”. 

11. In'the circumstanices, there is‘no merit in the” 

contentions of the petitioner and the orders im- 

pugned i in this writ petition are unassailable. The 

writ petition fails and is Cismaissca: But, there will 


be no order as to costs.’ > 
' EY- ‘ 


BS alg eRe ON Gue ” Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT, 
MADRAS. 
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"Tamil Nadu Buildings (Lease and Rent Control) 
Act “(XVII of 1960 as amended by Act XXIII of 
1973), Sec.10(3) (a) (i) - -Landlord applying for evic- 
tion of tenant on ground of? requirement for own use 
- Landlord’s wife owning another building: Petition 
if barred. i 
Even assuming that the petitioner’ swifeis owning 
another building, for the requirement of the peti- 
tioner*he can always claim his own building under 
Sec. 10(3)(a)(i) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act. [Para. 10] 
Cases referred to: À 
Indian ` Plywood Manufacturing" Cohpany. v. 
Balaramiah Chetty, (1986)1 M.L.J. 48. [Para. 9] 
Annamalai’and Comapny by its Partner v: Sital 
Achi, (1975)1 M.L-J. 337. [Para. 10] ‘ 
Bapjee v: Minor Parsonchand, (1983)1 ML. J. 165." 
[Para: 11} 
Hasmat Rai v. Raghunath’ Prasad, qd 981 )3 SÈR R 
605. [Para. 13] 
Shanmuga Sundaram Mudaliar V. AP. Mani, 1 992. 
T.L; NJ.110. [Para. 14] ` 
Mk. . Variety Emporium. v, V.R.M. Mohd. Ibrahim, 
(1985)1 ‘M.L.J. (S.C.) 1: "A.LR.' 1985 S.C. 207: 
(1985)1 S.C. C. 251:,(1985)98 L.W. 25: (1985)2 
S.C.R. 102. [Para. 15] a 
Miss. V.Sumathi, for Petitioner. 
N. Sankaravadivelu, for Respondent. 
Thè Court made the followin 1g ' 
ORDER: This civil revision petition is directed 
agairist the judgment in R.C.A.No.25 of 1991 on 
the file of the appellate authority (Principal Sub- 
ordinate Judge), Madurai by which the learned | 
appellate authority’ had allowed the appeal, re- ` 
versing the judgment i in R,C.O.P.No.410 of 1984 
on thé file’of the Rént Controller, Madurai. ` 
2 Short’ facts are: The "respondent has ‘filed a 
petition against the petitioner under Set. 10(3)(a) 
of the Tamil Nadu Buildings (Lease and Rent , 
Control) Act; 1960 (hereinafter referred to as ‘the 
Rent Control Act’) for an order of eviction on the d 
ground that the house, mentioned in the petition, 


was let out to the tenant, that the tenant is in , 
occupation of the same, ‘and that he requires it ! 
bona fide for his family’s ' own occupation.’ His > 


e 
i 


Present: Pratap Singhs J PBS EE 


C.R.P.No.1125 of 1994 : SUADA, 1994, ` 


Sikkander Tulkarnai 
v. 
P.Syed Abdul Kader alias Thaika ‘Respondent. ' 


.«Petitioner 


i ‘ ETE 


claini was resisted by the tenanton the ground that ` 
there was an oral agreement, that he could con- 
tinue to occupy the building, as long as he desires, 
that the requirement of the petitioner is not bora 
fide, that the respondenti is residing in the quarters 
allotted to his wife, who’ is working asa Medical 
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ernment Hospital at Thallakulam, that he had’ 
filed this‘ petition, only with an intention to evict 
the petitioner and to rent the building fora higher’ 
rent and.to get huge.advance. After elaborate 
enquiry, learned District Munsifhas dismissed the 
petition. Aggrieved by the same, the:petitioner- 
before the trial court filed an appeal in R.C.A.No.25 
of 1991 before the Appellate authority:who, after’: 
lhearing the ‘parties, has allowed the petition. 
Aggrieved by the same, the respondent before the 
tower appellate court, has come forward with this 
revision. ' ' 
3. Ms. V.Sumathi, reared counsel ap ring for 
the revision petitioner, would submit that it has 
<ome to light during the: course of trial that a 
house has been allotted-to the -landlord’s wife:by 
«he Housing Board and in as much as that house 
was available, it cannot be stated that the.peti- 
nioner or his family members do not own any other 
house of their own, which would be entitled them 
ko claim.the house in question, for their own use 
and hence.the claim of the landlord will have to be 
«ejected. Learned counsel would’ further submit 
that subsequent events can be taken into account 
and the above is ‘a subsequent event, which is very 
«elevant and it has to be taken into account while 
deciding the question of requirement for own use 
by the petitioner. Learned counsel also submitted : 
«hat the appellate authority had brought in mate-’ 
xials, which were not pleaded and brought in 
materials which were not available in evidence, in 
his judgment and thus extraneous matters had 
influenced his decision and hence, it is liable to be 
et aside. I have also heard learned counsel for the 
xespondent Mr.N.Sankaravadivelu, eventhough this 
«s'at the stage of.admission. 
4. I have .carefully considered. the submissions 
made by learned counsel for the petitioner. For 
«he purpose of convenience, I shall refer -to'the 
parties, as they-are arrayed:in the trial court. In 
hat petition, itis stated that the petitioner needed 


he demised for his own use and the respondent . 


nad to be evicted from the demised premises. It is 
also stated that the petitioner’s requirements of: 
he demised premises for his family’s occupation 
$ bona fide and that the petitioner has no other: 


«ouse property except the demised property, within ` 


he limits of Madurai City. It is further stated that 
he: petitioner has got a large family, that his 


‘hildren are studying in various schools that the ` 
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petitioner is residing in the rented quarters at 
present and that he is put to great difficulties. 
Thus} he would-make it clear that he requires the 
house for his own occupation and his requirement - 
is bona fide. In the statement of objections filed by 
the respondent/tenant in paragraph 4, he has statéd 
that the requirement of the premises by the land- 
lord for his own occupation is false‘ and he is 
residing in a quarters which is alloted to his wife, 
a:Medical Officer. It is not in dispute that the 
pennoner is tiot i any oher house of his 
own.. 

5! As: P. W.1, the petitioner has stated that he 
requires the house for his own use, that he is living 
ina rented house, at Ellis Nagar for the past three 
months and that he does not own any house apart 
from the demised house: In cross-examination, he 
had dénied the suggestion that the house, in which’: 
he is living now belongs to his wife. The respon- ' 
dent, who was examined as R.W.1, has stated that 
the petitioner: is ‘residing in his own house. ‘A 
Junior Assistant of the Tamil Nadu Housing Board 
was examined on the side of the respondent. He 
had brought the file regarding the house bearing 
No.D-123 in Ellis Nagar. He has stated that the 
house was allotted to one Neelayadakshi, that she 
had paid a sum of Rs.1,90,000 for the said house 
and that the petitioner is the husband of the said 
Neelayadakshi. In cross-examination, he Has stated ` 
that the said house was allotted to her on 26.4.1988 
and that the title to the house was not ‘given to her :- 
and that the house is still being maintained bythe ' 
Housing Board, that the Housing Board ‘has got 
the right-to cancel thé allotment for valid reasons, 
thatin the agreement entered into by her with the 
Housing Board, she has beeh designated as lessee/ 
purchaser that if the sale was not completed, they 
would deduct the amount due to them, as rent and 
pay back the balance and that as on date, the 
Housing Board is the owner of that house. In re- 
examination; he has stated that till today the allot- 
ment was also cancelled. — : 

6. On the evidence tendered by R.W.2, the Junior 
Assistant:of the Housing Board, Ms.Sumathi, 
learned counsel for the ‘petitioner would submit 
that this house belongs-to the petitioner’s wife‘and 
so, the petitioner is not entitled to’ claim the ` 
petition mentioned! house for his own’ use. This 
submission cannot’ be accepted for the reason, 
that there is no evidence that all the instalments ’ 
were paid and the petitioner’s wife had become 
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the owner of the house. Possibility of getting the 
house is there and at the same time, possibility of 
cancelling the allotment is also there. While so, it 
cannot be Stated that the petitioner's wife is hav- 
ing a house of her own and in view of that, the 
petitioner cannot claim the petition menuang 
house for his own use. 

7. Learned counsel for the petitioner would sub- 
mit that under Sec.10(3)(a)(i) ofthe Rent Control 
Act, in case it is a residential building, if the 
landlord requires it for his own occupation or for 


the occupation of any memeber of his family and ° 


ifhe or any memeber ofhis family is not occupying 
a residential building of his own in the city, town or 
village concerned, the landlord may apply to the 
Controller for an order, directing the tenant to put 
the landlord in possession, of the building and that 
in the instant case, since the petitioner’s wife is 
owning a building, the petitioner is not eligible to 
apply under Sec.10(3)(a)(i) of the Rent Control 
Act. In the first place, on facts, it is not shown that 
the petitioner’s wife is owning any building of her 
own. By.no stretch of imagination, can it be con- 
tended that since the petitioner’s wife is paying 
instalments to the house, which was allotted to her 
by the Housing Board and in which the petitioner 
and his family is residing, is allotted to her. The 
petitioner's wife cannot be characterised as the 
owner of the house. The risk of cancellation of the 
allotment always looms large. 

8..In the second place; I shall not accept the 


submission, because the wife is owning a house; 


the husband is precluded from claiming the house 
for-his own occupation. To consider this aspect, 
Sec. 10(3)(a)(i) of the Act needs extraction: 
“A landlord may, subject to the provisions of 
clause (d), apply to the Controller foran order 
directing the tenant to put the landlord in 
possession of the building- 
(i) in case it is a residential building, if the 
landlord requires it for his,own occupation or 
for the occupation of (any member of his family) 
and if-he-or (any member of his family) is not 
occupying a residential building of his own in 
the city, town or village.concerned;” 
9, Learned counsel for the, petitioner relied on 
certain decisions to substantiate her case. In Jn- 
dian Plywood Manufacturing Company v. Balaramiah 
Chetty, (1986) 1 M.L.J. 48, Chandurkar, C.J. hadan 
occasion to consider a similar situation. In that 
case, the requirement was under Sec.10(3)(a) (iii) 
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ofthe Rent Control Act which-relates to the claim 
made for a non-residential building. Secs.10(3)(a)(i) 
and 10(3)(a)(ii) are similar. The contention put 
forth was that the father of the petitioner was 
owning a premises and the sons were utilising the 
said premises belonging to the father.and hence a 
claim could not be made under Sec.10(3)(a)(iii) of 
the Act and.consequent eviction of the non-resi- 
dential building in the occupation of the tenant. 
Learned Judge has observed as follows: . 
“Learned counsel for the tenant has contended 
thatwhen Sec. 10(3)(a)(iii) of the Act provided 
thata member:of the family of the landlord 
should not have a non-residential building of 
- his own and if the landlord requires the non- 
‘Tesidential building for the use of any member : 
ofhis family, then the words “his own” must be 
read as meaning in the present case, the build- 
ing belonging to the father also. If the section 
is thus construed, according to the learned 
counsel, then since it is amply proved that the 
premises No.2/30, Nainappa Maistry Street, 
Madras, was in occupation of the partnership 
firm, the landlord was not entitled to claim the. 
premises in question for the business of the 
partnership firm consisting of the wife of the 
landlord and his sons.” 
10. Relying upon.the decision of this Court in 
Annamalai and Comapny by its Partner v. Sital 
Achi, (1975)1 M.L.J. 337, the learned Judge has 
further held as follows: 
“Now this decision has taken the considered 
~ view, on a construction of Sec.10(3)(a) (iii). of: 
the Act ifa landlord is to be disentitled from 
claiming non-residential premises on the ground 
that members of his family require the said 
premises for their own use, then this can be. 
done only if the members cf the family are also 
in occupation of a non-residential building of 
their own. Strictly'speaking this decision would 
conclude the controversy in the present case.” 
Holding so, the learned: Judge has not accepted 
the contention put forth by the learned counsel for 
the petitioner/tenant. The ratio of this ruling is 
applicable to this case and hence, I am unable to 
accept the submission made by learned counsel 
for the petitioner. Even assuming that the peti- 
tioner’s wife is owning another building, for the 
requirement of the petitioner, he can always claim 
his own building under Sec.10(3)(a)(i) of the Ren 
Control Act. 
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11. Ms.Sumathi, learned counsel for the petitioner 
would rely upon the decision in Bapjee v. Minor 
Parsonchand, (1983)1 M.L.J. 165, in which Sin- 
garavelu, J. has observed as follows: 
“Under Sec.10(3)(a)(i) the landlord is bound 
to prove that he is not occupying any building 
of his own or that of the members of his family 
in the town or city as the case may be.” 
But in that case, this aspect, viz., whether the 
landlord can claim his building for his own occu- 
pation, even ina case when his family members are 
owning some other house, is not focussed. 
12 Learned counsel for the petitioner would submit 


that learned appellate authority has stated that. 
the petition mentioned premises would be con- 


venient for the petitioner, since his wife is a Doc- 
tor and for the purpose of practice, it will be more 
convenient for her to occupy that house and that 
there is no pleading in the petition that the house 
is required for commanding a better practice for 
the petitioner’s wife and that the appellate au- 
thority is wrong instatingit asa ground for coming 
to the conclusion that the petitioner’s require- 
ment is bona fide. 

13. In Hasmat Rai v. Raghunath Prasad, (1981)3 
S.C.R. 605, the Apex Court had held that before an 
allegation of fact to obtain the relief required is 
permitted to be proved, the law of pleadings re- 
quire that such facts have to be alleged and must be 
put in issue. In the case before me, so far a the 
requirement of the petitioner is concerned, he has 
made it in very clear terms, which does not admit 
of any doubt, that he requires this premises for his 
family’s own occupation and he does not own any 
other building of his own. That bona fide require- 
ment has been proved by the evidence, available in 
this case. 


14. In A.N.Shanmuga Sundaram Mudaliar and 


four others v. A.P.Mani, 1992 T.L.N.J.110, cited by 
the learned counsel, there was neither a pleading 
nor an evidence that the landlord or any member 
of his family for whose benefit premises was re- 
quired, was not occupying for the purpose of 
business, a non-residential building in the con- 
cerned town, which was his own. In the absence of 
the above, Venkataswami, J. had held that the 
requirement was not satisfied. In the case before 
me, there are pleadings with regard to the require- 
ment of the petitioner and evidence is also avail- 
able to substantiate the same, and hence this rul- 
ing is not applicable to the facts of the present 
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case. 

15. In M/s. Variety Emporium v. V.RM.Mohd. Ibrahim, 
(1985)1 M.LJ. (S.C.) 1: ALR. 1985 S.C. 207: 
(1985)1 S.C.C. 251: (1985)98 L.W. 25: (1985)2 
S.C.R. 102. The Apex Court had held that ina suit 
for eviction on the ground of bona fide require- 
ment of premises by the landlord, the subsequent 
events Ought to be taken into account for the 
purpose of finding out whether the landlord still 
require the premises in the possession of the ten- 
ant and that in appropriate cases, the court must 
have regard to events, as they present themselves 
at the time, when it is hearing the proceeding 
before it and mould the relief in the light of those 
events. The Apex Court had held that subsequent 
events have to be taken into account. Subsequent 
events in this case which came to light during the ` 
trial of the case, do not entitle the petitioner, from 
claiming the petition mentioned premises and it 
does not either detract the claim of the petitioner 
with regard to his bona fides. 

16. Even de hors the reasoning inasmuch as the 
petitioner is not owning any building of his own 
and in as much as I am able to see bona fides in his 
requirement, since his requirement is substanti- 
ated by his evidence, it has to be accepted. Thus, 
even accepting the submission of learned counsel 
for the petitioner that subsequent events can be 
taken into account, still the pétitioner’s claim 
cannot be rejected? I do not find any ground ‘to 
interfere with the finding of the appellate author- 
ity. 

17. In the result, this revision does not deserve 
admission and accordingly, it, is dismissed. No 
costs. The petitioner is given three months time 
from today, for vacating the premises. 


BS. . ---- _, Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. f 
[Special Original Jurisdiction Pod 


Present: Somasundaram, J. 


W.P.No.37 of 1986 
Abdul Hussain ...Petitioner 
vO ù 


The Government of Tamil Nadu represented by 
its Commissioner and Secretary, Revenue 
Department, Madras and others Respondents. 


(A) Treasure Trove Act (IV of 1878), Sec.12- Scope 
of - Gold Coins, ingots etc. found while excavating 
house- Government seizing the treasure, fixingvalue 
of same and directing payment of 1/4 share to 
houseowner - If sustainable - Government directing 
Collector to sell the gold ingots and remit the sale 
proceeds into Government account- If legal. 

Sec.12 of the Treasure Trove Act does not give 
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power to the Government to unilaterally fix the- 


value of the treasure and direct payment of 1/4 
share of the valué of the treasure So fixed to the 
owner of the premises. Therefore, the impugned 
order fixing the total value of thei items of treasure 
at Rs.1,08,820 and directing the’ payment of 
Rs.32,477,50 to the petitioner towards his 1/4th 
share is clearly erroneous and contrary to the 
provisions of Sec.12 anid, therefore, it is liable to 
be set aside. Further, the direction in paragraph 8 
of the impugned order authorising the Collector. 
to sell the items mentioned as M.O.2 and M.O.5 
(gold ingots) in public auction, no doubt, is in 
accordance with the provisions of Sec.12. How- 
ever, the further direction in paragraph 8 of the 
impugned order directing the Collector to remit 
the amount realised by the sale of the said items in 
publicauction, into Governmentaccountis illegal 
and contrary to the provisions of Sec.12. 

[Paras. 7 & 8] 
(B) Treasure Trove Act (IV of 1878), Secs.9 and 16 
- Value of items of treasure acquired under - Fixing 
of - Relevant date for - Value on date of declaration 
under Sec.9 - If relevant. 
The relevant date for fixing the value of the items 
of treasure acquired under Sec.16 of the Treasure 
Trove Act is the date on which such acquisition of 
the items of treasure is made under Sec. 16. In this 
view, of the matter, it has to be held that the 


(1994, 


petitioner is entitled to have the value of the items 
of treasure acquired under Sec.16 fixed as on the 
date of such acquisition under Sec.16 of the Act 
and not the value of the items of treasureas on the 
date of,declaration under Sec.9 of the Act. 
.., [Para. 10] 

Petition under Art.226, ‘of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue'a writ of 
certiorari calling for the records of the respon- 
dents culminating in the issue of the order made in 
G.O.Ms.No.1487, Revenue Department, dated 
25.10.1985 and quash the same. 
Jacobkurian for M/s.Kurian Associates, for Peti-. 
tioner. 
N.Sampath, Government Advocate, for Respon- 
dents. 
The Court made, thé following 
ORDER: The petitioner is the owner of the prem- 
ises No. 312, Thambu Chetty ‘Street, Madras. In 
February, 1961, during the excavation work in the 
premises a large quantity of gold was unearthed. 
The details of the treasure are as follows: 

“1. 280 gold coins M.O.1 
4 gold ingots M.O.2 
25 gold coiris M.O. 3 
2 gold coins M.O.4 
38 1/4 tolas of gold ingots M.O.5' 
160 gold coins M.0.8  ’ 
15 gold coins M.O.9 
152 gold coins M. 0.10.” 
2. The petitioner did not, give notice to the au- 
thorities as heshould have‘done under Sec. 4 ofthe 
Indian Treasure Trove Act’ ). In Au gust 1962, the 
police having got information about the finding of 
the Treasure earthed, came to the petitioner and 
took away from him, Rs.67,500 which was thesalé 
proceeds of part of the treasure trove, as well as 38 
tolas of,gold ingots and two gold coins. The peti- 
tioner and the finders of the treasure trove Abdul 
Karim and Thangavelu were then prosecuted under 
Sec.4 read with Secs. 20 and 22 of the Act. The 
petitioner was convicted under Sec.4 read with 
Sec.22 of the Act and other two who were the 
finders of the treasure trove were convicted under 
Sec.4 read with Sec.20 of the Act. The Chief Presi- 
dency Magistrate, while convicting the petitioner 
and others, also ordered confiscation of the whole 
of the treasure trove. Thereupon, the petitioner 
filed Criminal Miscellaneous Petition No.2445 of 
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1962' before this Court challenging the order of 
confiscation and Kunhamed Kutty, J. by the order 
dated 20.11.1963 set aside the order of confisca- 
tion''as far as the portion of the treasure trove 
which were récovered from the petitioner was 
concerned, and remanded the matter to the Chief 
Presidency Ma gistrate for fresh disposal with regard 
to those properties in accordance with law, hold- 
ing that there'was no justification for confiscation 
as the petitioner was convicted only under Sec.4 
read with Sec.22 of the Act. The Chief Presidency 
Magistrate after remand of the matter, sent it’to 
the Collector for disposal under Sec.4 of the Act. 

By the order dated 9.9.1966, the Collector of Madras 
has ordered confiscation of whole of the treasure 
trove including what was recovered from the peti- 
tioner. Thereafter, Writ Petition No.2749 of 1966 
was filed by the petitioner ‘before this Court’ to 
quash the order of confiscation passed by the 
Collector on 9.9.1966. Alagirisamy, J. as he then 
was who heard the Writ Petition No.2749 of 1966 
took the view that Sec.22 of the Act does not 
provide for any confiscation of the share of the 
owner Of premises and as the petitioner had been 
prosecuted and convicted only under Sec.4 read 
with Sec.22 and not under Sec.21, in which only 
the provision is made for confiscation of the share 
of the accused convicied under the section, the 
share of the petitioner in the treasure trove, can- 
not be validly confi scated by the Collector under 
Sec.5 of the Act: The learned Judge, further found 
that the Collector, after declaring the treasure to 
be ownerless under Sec.9, ought to have given 
effect to the provisions of Sec.12 of the Act and as 
the Collector has not done so, the learned Judge, 

by the order dated 25:3.1969 allowed the Writ 
Petition No.2749 of 1966and quashed the order of 
the Collector dated 9.9.1966. The learned Judge 
further directed the Collector to dispose of the 
matter afresh in the light of the obseryations in 
W.P.No.2749 of 1966 and in accordance with the 
provisions of Sec. 12. Pursuant to the order dated 
25.3.1969 made in W.P.No.2749 of 1966, the first 
respondent passed the impugned order dated 
25.10.1985 in G.O.Ms.No. 1487. By this said order 
dated 25.10.1985, the first respondent valued the 
items of treasure not acquired by the Government 
under Sec.16 at Rs.36,326, fixed the total, value of 
treasure at. Rs.1,08,826 and held that the peti- 
tioner is entitled to 1/4thshare of the total value of 
the treasure vi., Rs.27,206.50 (1/4th of Rs.1,08,826) 


253 


as per Sec.12 of the Act together. with the 1/5th of 
the value of the treasure acquired by the Govern- 
ment under Sec.16 of the Act. The first respondent 
fixed the value of the treasure acquired by the 
Government under Sec.16 of the Act at Rs.26,355 
and fixed the 1/5th of Rs.26,355as Rs.5,271. By the 
impugned order, the first respondent ultimately 
held ‘that the petitioner as owner of the premises 
will be entitled to a total sum of Rs. 32,477 being 
his” 1/4th share in the treasure. The operative 
portion of the impugned G.O.Ms.No.1487 reads 

thus: 
“The Government have examined the recom- 
mendation of the Special Commissioner and 
‘Commissioner of Revenue Administration and 
as ordered by the High Court in W.P.N.2749 of 
1966 accord sanction for payment of 
Rs.32, 477.50 (Rupees thirty-two thousand and 
four hundred and seventy-seven and paise fifty 
_ only) (ie) RS.27,206.50 towards 1/4th of the 
„total value of the treasure of Rs.1 08,820 plus 
,1/5th of treasure to be acquired on behalf of 
.,,. the Government which represents the value of 
Gold coins to be handed over to the Director 
of Museum (i.e.) Rs.5,271. The Collector of 
Madras is requested to claim the amount of 
_ Rs.32,477.50 (Rupees thirty-two thousand four 
hundred and seventy-seven and paise ‘fifty only) 
. and disburse the same to Thiru Abdul Hus- 

. Sain, at an early date. 

_ The Government also authorise the Collector 
of Madras to sell the items mentioned as M.0.2 
and M.O.5 (Gold ingots) mentioned in para.1 
above in public auction by applying Sec.12 of 
the Indian Treasure Trove Actand to remit the 
amount realised into Government Account. 
Theitems of Gold Coins referred to as M.Os.1, 
3, 4, 8, 9and 10 in para.1 above are required by 
the Director of Museum for coin cabinet of the 
Museum at Madras. The Collector of Madras 
is, therefore, requested | to transfer the above 
gold coins to the Director of Museum after 
observing all the formalities.” 

3. The present writ petition is filed by the peti- 
tioner to quash the G.O.Ms.No.1487, dated 
25.10.1985. 

4. Mr.Jacob Kurian the learned counsel for the 
petitioner submitted that this Court, by the order 
dated 25.3.1969 in W.P.No.2749 of 1966, while, 
setting aside the order of the Collector, dated, 
9.9.1966, found that the Collector, after declaring 
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the treasure to be ownerless, under Sec.9 ought to 
have given effect to the provisions of Sec.12 of the 
Act and by the said order, this Court, directed the 
Collector to dispose of the matter‘afresh in the 
light of the observations made in the order and in 
accordance with the provisions of Sec,12 and that 
as per Sec.12 of the Act, the petitioner as owner of 
the premises is entitled to either 1/4th of the items 
of treasure in specie, except the items of gold coins 
and gold acquired by the Government under Sec.16 
of the Act or if the collector chooses to sell the 
items of gold and gold coins in public auction, as 
contemplated in the proviso to Sec.12, the peti- 
tioner will be entitled to 1/4th of the sale proceeds 
of the treasure sold in public auction: The learned 
counsel further submitted that Sec.12 of the Act 
does not contemplate the fixation of the value of 
the treasure by the Government, that too the 
value of the treasure as on the date of declaration 
under Sec.9 of the Act and payment of 1/4th share 
of the value of the treasure so fixed by the Govern- 
ment to the owner of the premises and therefore, 
the impugned order of the Government fixing the 
total value of the treasure at Rs.1,08,820 and 
directing the payment of Rs.32,477.50 to the peti- 
tioner towards his 1/4th share is contrary to the 
provisions of Sec.12 illegal and liable to be set 
aside. The second contention of the learned coun- 
sel for the petitioner is that during the pendency of 
the present writ petition, the collector, by his 
order dated 9.10.1991, made a declaration under 
Sec.16 of the Act acquiring the following items of 
treasure: 

1. 200 gold coins out of 280 gold coins 
referred to as M.O.1 
25 gold coins 
2 gold coins ` 
160 gold coins 
. 15 gold coins 
152 gold coins 
and that even assuming that the order dated 
9.10.1992 is valid a per Sec.16 of thé Act, the 
petitioner is entitled to thesum equal to the value 
on his 1/4th share in the treasure'acquired under 
Sec.16 together with 1/5th of such value. i 
5. The third contention of the learned counsel for 
the petitioner is that with regard to the items of 
treasure not acquired by the Government under 
Sec.16 of the Act, the petitioner will be entitled 
either to 1/4th of such treasure in'specie, or 1/4th 
of the sale proceeds ofsuch items of treasure is the 
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Collector chooses to sell them in public auction as 
contemplated in proviso auction as contemplated 
in proviso to Sec.12 of the Act. Iam clearly of thé 
opinion that the above contentions of the learned 
counsel for the petition are correct and deserve 
acceptance. a 
6. This Court, by the order dated 25.3.1969 in 
W.P.No.2749 of 1966, while setting aside the order 
of the Collector dated 9.9.1966, held that the 
Collector, after declaring the treasure to be own- 
erless under Sec.9, ought to have givén effect to 
the provisions of Sec.12 and consequently remanded 
the matter to the Collector with a direction to 
dispose of the matter afresh in the light of the 
observations in W.P.No.2749 of 1966 and in ac- 
cordance with the provisions of Sec.12. A perusal 
of the impugned order, clearly shows that the first 
respondent while passing the impugned order, has 
not followed either the directions given by this 
Court in W.P.No.2749 of 1966 or the provisions 
contained in Secs.12 and 16 of the Act, while 
dealing with the treasure trove. 
7. Sec.12 of the Act reads thus: 
“When only one such person claims and his 
claims is not disputed, treasure to be divided: 
When a declaration has been made as afore- 
said in respect ‘of any treasure, and only one 
person other than the finder of such treasure 
has so appeared and claimed, and the claim of 
such person is not disputed by the finder, the 
Collector shall proceed to divide the treasure 
between the finder and the person so claiming 
according to the following rule (namely):- ` 
If the finder and the person so claiming have 
‘notentered into any agreement then in force as 
to the disposal of the treasure, three-fourths of 
the treasure shall be allotted to such finder and 
the residue to such person. If such finder and 
such person have entered into any such agree- 
ment, the treasure shall be disposed of in ac- 
_ cordance therewith. 
Provided that the Collector may in any case, if 
he thinks fit, instead of dividing any treasure as 
directed by this section: 
(a) allot to either party the whole or more than 
his share ofsuch treasure, onsuch party paying 
to the Collector for the other party suchsum of 
money as the Collector may fix as the equiva- 
lent of the share of such other party, or of the 
excess so allotted, as the case may be; or, , 
(b) sell such treasure or any portion thereof by 
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public auction and divide the sale-proceeds 
between the parties according to the rule herein 
before prescribed: 
Provided also, that when the Collector has by 
his declaration under Sec.9 rejected any claim 
made under this Act by any person other than 
the said finder or person claiming as owner of 
the place in which the treasure was found, such 
division, shall not be made until after the expi- 
ration of two months without an appeal having 
‘been presented under Sec.9 by the person whose 
claim has been so rejected, or, when an appeal 
has been so presented, after such appeal has 
been dismissed and shares to be delivered to 
parties. When the Collector has made a divi- 
sion under this section he shall deliver to the 
parties the portions of such treasure, or the’ 
money in lieu thereof, to which they are re- 
spectively entitled under such division.” 

Admittedly, in the present case, the items of treas- 

ure mentioned as M.O.4 (two gold coins) were 

acquired by the Collector under Sec.16 on 28.5.1965 

and the following items of treasure were acquired 

under Sec.16 on 9.10.1991: i 
“1. 200 gold coins, out of 280 gold coins 

referred as M.O.1 

25 gold coins 

2 gold coins 

160 gold coins ` 

15 gold coins ° 

152 gold coins. 


AWERYWY 


' Total 554 gold coins.” 
out of 280 gold coins seized, referred to as (item 1) 
M.O.1, only 200 gold coins, along with other items 
were acquired under Sec.16 on 9.10.1991. The 
remaining 80 out of 280 gold coins referred to as 
M.O.1 (item 1) were not acquired by the Collector 
under Sec.16 of the Act. As per Sec.12 of the Act, 
the petitioner is entitled either to 1/4th share out 
of 80 gold coins referred to M.O.1, 4 gold ingots 
referred to as M.O.2 and 38 1/4 tolas of gold 
referred to as M.O.5 which are not acquired by the 
Collector under Sec.16 of the Act, in specie, or to 
1/4th of the sale-proceeds of the said items, if the 
Collector chooses to sell the said items of gold 
coins in public auction, as contemplated under 
proviso to Sec.12. Sec.12 does not give power to. 
the Government to unilaterally fix the value of the 
Treasure and direct payment of 1/4th share of the 
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value of the Treasure so fixed to the owner of the 
premises. Therefore, the impugned order fixing 
the total value of the items of treaure at Rs.1,08,820 
and directing the payment of Rs.32,477.50 to the 
petitioner towards his 1/4th share is clearly erro- 
neous and contrary to the provisions of Sec.12 and 
therefore, it is liable to be set aside. _ 
8. Further, the direction in paragraph 8 of the 
impugned order, authorising the Collector to sell 
the items mentioned as M.O.2 and M.O.5 (gold 
ingots) in publicauction no doubtis in accordance 
with the provisions of Sec.12. However, the fur- 
ther direction in paragraph 8 of the impugned 
order directing the Collector to remit the amount 
realised by the sale of the said items, M.O.2 and 
M.O.5 in public auction, into Government Ac- 
count is illegal and contrary to the provisions o 
Sec.12. When the first respondent directed the 
Collector to sell the items mentioned as M.O.2 
and M.O.5 in public auction, the first respondent 
ought to have directed the Collector to pay one 
fourth of sale-proceeds realised by selling those 
items in public auction, to the petitioner as con- 
templated in the proviso to Sec.12. 
9. Admittedly, the following items of treasure 
were acquired by the Collector under Sec.16: 
“(1) 2 gold coins referred to as M.O.4 were 
acquired under Sec.16 on 29.5.1965. 
(2) Items of gold and gold coins acquired 
on 9.10.1991 under Sec.16 are the fol 
lowing: 
200 gold coins 
25 gold coins 
2 gold coins 
160 gold coins 
15 gold coins, 
152 gold coins 
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Sec.16 of the Act provides that the Collector may, 
at any time after making a declaration under Sec.9 
before delivering or dividing the treasure, declare 
by writing under his hand his intention to acquire 
on behalf of the Government, the treasure, or any 
specified portion thereof, by payment to the per- 
sons entitled thereto.ofa sum equal to the valueof 
the materials ofsuch treasure or portion, together 
with one fifth of such value, and may place such 
sum in deposit in his treasury to the credit of such 
persons: and thereupon such treasure or portion 
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shall be deemed to be the property of the Govern- 
ment, and the money so deposited shall, be dealt 
with, as faras may be, as ifit were such treasure or 
portion. As per Sec.16 of the Act, the petitioner is 
‘entitled to the payment ofasum equal to the value 
ofthe 1/4th share of the items of treasure acquired 
under Sec. 16 together with One fifthofsuch valúe. 
10. Again, the petitioner is entitled to have the 
value of the items of. treasure acquired under 
Sec.16, fixed, as on the date ofacquisition of items 
of treasure under Sec.16, and not the value of the 
treasure as on the date of declaration under Sec.9 
of the Act as contended on behalf of the respon- 
dents. Once when the Collector makes a,declara- 
‘tion under Sec. 9, that the treasure is ownériess, 
then Sec.12'is attracted and the petitioner who is, 
the owner of the place in which the treasure ‘has 
- been found becomes entitled to one fourth share. 
in the treasure. The petitioner is entitled to have 
his share in the treasure till it is acquired by the 
‘Collector, under Sec.16 of the Act. In this case, 
admittedly, the item referred to as M.O.4 was 
acquired on 28.5.1965 ‘nd six other items as al- 
ready mentioned were acquiréd on 9.10.1991. When 
the Collector acquires the items of treasure under 
Sec.16 of the Act, the, said items become the 
property of the Government only on the deposit 
of the sum referred to in Séc.16 in the Treasury to 
the credit of the person who is entitled to a share 
in the treasure. Therefore, the relevant date for 
fixing the value of the items of treasure acquired 
under Sec.16 of the Act is the date í on which such 
acquisition of the items of tréasure is made under 
Sec.16. In this view of the matter, it has to be held 
that the petitioner is entitled to have the value of 
the items of treasure acquired under Sec.16, fixed 
as on the date of such acquisition under Sec.16 of 
the Act, and not the value of the items of treasure 
as on the date of declaration under Sec.9 of the Act 


as contended on behalfof the respondents. As the, 


first respondent, in fixing the value of the items of 
treasure acquired under Sec.16, has riot followed 


the principles laid down in Sec.16 of the Act, the, 


impugned order is illegal and liable to be quashed. 
11. For all the reasons Stated above, it has to be 
held that the Government order G.O.Ms.No. 1487; 
dated 25.10.1985 challenged i in this writ petition is 
illegal and is liable to be ‘quashed. Consequently, 


the writ petition is allowed, the impugned order is , 
quashed and the following directions are issued to, 


the respondents: 
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(1) Respondents are directed to deliver to the 

petitioner one fourth share of the following 

items of treasure which are not acquired by the 
,. Government under Sec.6 in species; (Le.) 

TREASURE NOT ACQUIRED AT ALL: 

“(i) _ 80 gold coins: M.O.1 (out of 280 gold 

` coins only 200 acquired under Sec.16) 

(ii) 4 gold ingots: M.O.2 not acquired . 

(iii) 38 1/4 tòlas of gold: M. O. 5 not acquired 

(iv) Cash Rs,67,500: M.O. 6 not acquired 

(v) Cash Rs.5,000: M.O.7 not acquired.” 
However, if the respondents choose to sell the 
gold and gold coins referred to above, as contem- 
plated under the proviso to Sec.12 in public auc- 
tion, the respondents are directed to pay to the 
petitioner his one fourth share i in such sale pro- 


` ceeds of the items referred above, sold in public 


auction, along with his share in the cash; 

(2) In respect of the items of treasure acquired by, 
the Government under Sec.16; viz., the gold and 
gold.coins acquired on 28.5.1965 and on 9.10.1991, 
the respondents are directed to pay to the peti- 
tioner a sum equal to the value of 1/4th share of the 
items of treasure acquired under Sec. 16 together 
with one fifth of such value as contemplated i in 
Sec.16, fixing the market value of the items of gold 
and gold coins as on the date of acquisition under 
Sec.16 of the Act. viz., 28,5,1965 in respect of the 
items covered by M. O. 4 and 9.10.1991 in respect 
of the other items; 

(3) The respodnets are directed to comply with the 
above directions within four months from the date 
of receipt of the copy of this order. No costs. 
BS, | a Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE. AT 


eae and Abdul Hadi, JJ. 


14th February, 1994. 


C.R;P.No.1473 of 1991, 
Kuppuswami Pillai „Petitioner 
Subramaniam and another ... Respondents. 
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ALR. 1991 Mad. 82, (S.Ramalingam, J). In the 
latter decision, learned Judge has held that when 
the State is not a party, the order of the civil court 
regarding the market value is not binding on the 
Registering Authority. 


5. Sec.47-A of Indian Stamp Act as amended by’ 


the Tamil Nadu Act reads as follows: 

. “47-A. Instruments of conveyance etc., if under- 
valued, how to be dealt with: (1) If the market 
value of any property which is the subject of 
any instrument of conveyance, exchange, gift, 
settlement, award or trust, as set forth in such 
instrument is less than even the minimum 
value determined in accordance with any rules 
made under this act, the registering Officer 
appointed under the Indian Registration Act, 
1908, shall refer the same to the Collector for 
determination of the market value of such 
property and the proper duty payable thereon.” 

6. Mr.T.R.Rajaraman, learned counsel for hte 
petitioner relied upon the decision in the case of 
D.Jayaraman v. The Revenue Divisional Officer, 
Salem and another, C.R.P.No.942 of 1987, dated 
611.1990, where the learned Judge (Venkataswami, 
J.) relying upon the decisions in the case of Noor- 
innissa, K. v. District Collector, North Arcot, 95 
E.W. 284 and A.E.Varadharaju v. Selvaraju, 
C.R.P.No.1358 of 1986, dated 5.4.1989), held as 
follows: 
“The suit was for specific performance of an 
agreement, dated 19.4.1964 and after prolonged 
litigation, the sale deed through court case to 
be executed only on 28.7.1982. For this delay, 
the petitioner is not responsible. In my view, 
the value on the date of agreement alone is 
relevant and not the value on the date of exe- 
cution of thesale deed in the matters ofsuit for 
specific performance.” 
Learned Judge set aside the order of the lower 
court and held that the demand for deficit stamp 
- papers cannot be sustained. 
7. In view of the conflicting judgments, I am of the 
opinion that this case may be decided by a Division 
Bench of this Court and so, I place the papers 
- before my Lord the Hon’ble Chief Justice for 
orders accordingly, and this petition having been 
posted this day before the Hon’ble Mr.Justice 
‘Srinivasan and Mr.Justice Abdul Hadi. 
The Order of thé Court was made by 
Srinivasan, J.: The civil revision petition was al- 
lowed by order dated 24.11.1993. That order remains 
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intact after it was signed by the learned Judge. 

2. It is stated that the matter was posted for being 
mentioned at the instance of learned counsel for 
the respondents. On 11.1.1994 an order is passed 
by the learned single Judge after referring to the 
contentions of both the parties that in-his opinion 
the case may be decided bya Division Bench of this 
courtand he placed the papers before the Hon’ble 
Chief Justice for orders accordingly. Thereafter 
the Hon’ble Chief Justice has directed.this to be 
posted before us. t 

3. We find that the order dated 24. 11.1993 has not 
been set aside. There was no petition for review. 

By getting a matter posted for being mentioned an 
order passed judicially does not vanish. So long as 
that order stands, there cannot be a subsequent 
order referring the civil revision’ petition to a 
Bench. If anybody was aggrieved by the order 
dated 24.11.1993 he ought to have filed a review 
petition or approached the Supreme Court with a 
petition for special leave to appeal. We also note 
that even in the order making a reference there is 
nothing to show that the order dated 24.11.1993 is 
madified, altered of set aside by the learned Judge. 
Hence we return the reference as unsustainable. 


BS. ---- Reference returned. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 


Second Appeal No.514 of 1982 
25th November, 1992. 


V.Gancsan „Appellant 


V: 

Sakthimani and another -- Respondents. 
Tamil Nadu Recognised Private Schools (Regula- 
tion) Act (XXIX of 1974), Secs.53 and 54 read with 
Sec.25(2) - Act coming into force on 1.12.1974 - 
Services of teacher in private school - Termination 
of - Appeal against order - Dismissed - Second 
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appeal allowed directing reinstatement of teacher - 
Suit for declaration - That order is not valid and for 
injunction, whether maintainable. 

The plaintiff who runs a private school framed 14 
charges against the 1st defendant, a teacher in the 
school and referred the matter to the Deputy 
Inspector of Schools for approval for the issue of 
three months’ notice to terminate his services. 
Sanction was accorded. The 1st defendant’s ap- 
peal to the District Educational Officer was dis- 
missed. But however the Chief Educational Offi- 
cer are allowed the appeal not discussing the 
specific charges in detail and disposing of all but 
one of the charges in a sentence stating that the 
other charges or flimsy and had not been proved 
beyond doubt. The plaintiff filed a suit for declara- 
tion that the order was not valid and consequent 
injunction. Both the trial court and the first appel- 
late court dismissed the same holding that the suit 
was not maintainable in view of Secs.53 and 54 
read with Sec.25(2) of the Tamil Nadu Recog- 
nised Private Schools (Regulation) Act, 1973. In 
second appeal, 

Held: It is clear that the impugned order of the 
second defendant (Chief Educational Officer) 
certainly suffers from fundamental irregularity in 
procedure spoken to by the decisions in Ram 
Swarup v. Shikar Chand, A.I.R. 1966 S.C. 893 and 
Sankarammail, President, Pachayappa 
KN.Committee y. Ganapathy Chettiar, (199])2 
L.W. 605. In fact, in relation to the abovesaid 
charges other than the first charge, the above 
referred to finding given by the second defendant 
cannot be termed a judgment or a legal adjudica- 
tion at all. It is more so when the 2nd defendant 
chooses to reverse the order of the District Educa- 
tional Officer. Therefore, there is no difficulty in 
holding that the present suit is maintainable in 
view of the abovesaid irregularity in procedure. 
Further on the very same ground viz. the 2nd 
defendant's order suffers from the abovesaid fun- 
damental error in procedure, the said order has to 
beset aside and the present suit has to be decreed. 


[Para. 9] 
Cases referred to: . ‘ 
K Rajeswari v. T.P.Sankaran, 1977 T.L.NJ. 537. 
[Paras. 3, 11] . 


Ram Swarup v. Shikar Chand, A.I.R. 1966 S.C. 893: 
(1966)2 S.C.R. 552. [Para. 6] 

Sankarammal, President, Pachayappa 
KN.Committee v. Ganapathy Chettiar, (1991)2 
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L.W. 605. [Para. 6] : 
Secretary of State v. Jatindra Nath Choudhary, A.LR. 
1924 P.C. 175. [Para. 6] 

Secretary of State v. Mask and Company, 67 LA. 
222: ALR. 1940 P.C. 105. [Para. 6] 

Dhulabhai v. State of M.P., A.LR. 1969 S.C. 78. 
[Para. 6] 

Mangamma v. Paidayya (1941)1 M.L.J. 174: 1941 
M.W.N. 98: A.LR. 1941 Mad. 393. [Para. 9] 

Rani Hemanta Kumari Devi v. Maharaja Jagadin- 
dra Nath Roy Bahadur, 16 M.LJ: 272. [Para. 9] 
Kumari Regina v. St.A.H.E. School, A.I.R. 1971 
S.C. 1920. [Para. 12] k 
R.Sundaravaradan, Senior 
N.Sankaravadivel, for Appellant. 
S.Meenakshisundaram, for Respondent No.1. 
R.Swaminathan, Additional Government Pleader, 
for Respondent No.2. 

The Court delivered the following 
JUDGMENT: The plaintiff is the appellant. He 
filed the suit O.S.No.87 of 1978 on the file of Sub 
Court, Ramanathapuram for a declaration that 
the order dated 17.10.1973 of the 2nd defendant 
Chief Educational Officer, Ramanathapuram, is 
not valid and for consequential injunction. 

2. The abovesaid order of the 2nd defendant di- 
rected reinstatement of the 1st defendant in the 
employment of the plaintiff's school as teacher 
therein. The suit was dismissed and the first ap- 
peal filed by the plaintiff was also dismissed. The 
suit was dismissed by both the courts below on the 
ground that the suit was not maintainable in view 
of Secs.53 and 54 read with Sec.25(2) of the Tamil 
Nadu Recognised Private Schools (Regulation) 
Act, 1973 (hereinafter referred to as ‘the Act’). 
3. The brief facts are as follows: The plaintiff, who 
runs theschool in question in which the 1st defen- 
dant was a teacher, framed as many as 14 charges 
against the 1st defendant and referred the matter. 
to the Deputy Inspector of Schools, Ramanathapu- 
ram for approval for the issue of three months 
notice to terminate the services of the 1st defen- 
dant.-The Deputy Inspector of Schools by order 
Ex.A-3 datéd 20.10.1972 accorded sanction for 
the issue of three months notice to terminate the 
services of the first defendant. As against the said 
order the 1st defendant filed an appeal to the 
District Educational Officer, who dismissed the 
same on 1.5.1973 by the order Ex.A-1. Thereafter, 
the 1st defendant took the matter in second ap- 
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8. As against such an elaborate discussion of dif- 
ferent charges, I find that the impugned Ex. A-3 
order dated 17.10.1973 of the 2nd defendant, does 
not deal with specifically any of the abovesaid 
charges, excepting the first charge, and, even with 
reference to the first charge, there is onlya discus- 
sion regarding the first love letter and not the 
second one and regarding the other charges, the 
2nd defendant boldly states in one sentence as 
follows: 

“The other charges are flimsy and they have 

. hot been proved beyond doubt.” 

There is absolutely no discussion as to how he 
came to this conclusion with reference to those 
other charges. Many of the other charges cannot 
be termed flimsy at all. That is evident from what 
Ihave narrated above regarding the findings given 
by the District Educational Officer on those charges. 
Further this is not a criminal case where only the 
criminal charge has to be proved beyond reason- 
able doubt. 
9. Therefore, it is clear that the impugned order of 
the 2nd defendant certainly suffers from funda- 
mental irregularity in procedure, spoken to by the 
above referred to decisions. In fact, in relation to 
the abovesaid charges other than the first charge, 
the above referred to finding given by the 2nd 
defendant, cannot be termed a “judgment’ or a 
legal adjudication at all. It is more so when th 2nd 
defendant chooses to reverse the order of the 
District Educational Officer. It has also been held 
in Mangamma v. Paidayya (1941)1 M.LJ. 174: 
194] M.W.N. 98: A.LR. 1941 Mad. 393 relying on 
Rant Hemanta Kumari Devi v. Maharaja Jagadin- 
dra Nath Roy Bahadur, 16 M.L.J. 272, that where 
the first appellate court fails in its judgment, re- 
versing the finding of the trial court, to come into 
close quarters with the evidence in the case or to 
meet the reasoning of the trial court in support of 
its conclusion, the judgment of the appellate court 
must be deemed vitiated by an error in procedure 
and hence can be interfered with in second appeal. 
Therefore, there is no difficulty in holding that the 
present suit is maintainable in view of the abovesaid 
irregularity in procedure. Further, on the very 
same ground, viz., the 2nd defendant’s order suf- 
fers from the abovesaid fundamental error in 
procedure, the said order has to be set aside and 
the present suit has to be decreed. 
10. The learned counsel for the appellant also 
points out that though the abovesaid impugned 
order is prejudicial to the plaintiff, the plaintiff 
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was not given any personal hearing before such 
adverse order was passed. According to the coun- 
sel, no dount remarks were called for from the 
plaintiff and he furnished the remarks it was in- 
cumbent on the 2nd defendant to have given a 
personal hearing to the plaintiff, if really, the 2nd 
defendant was going to reverse the order of the 
District Educational Officer. I see force in this 
submission also. ' 
11. The learned counsel for the appellant also 
sought to distinguish the above referred to 
K Rajeswari v. T.P.Sankaran, 1977 T.L.NJ. 537, 
based on sec.25(2) of the Tamil Nadu Recognised 
Private School (Regulation) Act, 1973. I have 
already extracted Sec.25(2). In 1977 T.L.N-J. 537, 
it was held as follows: 
“Looking at the language of Sec.25(2), I have 
no doubt that the legislature intended to cre- 
atea fiction whereby orders passed prior to the 
Act have become indistinguishable from or- 
ders passed subsequent to the Act in point of 
their efficacy. As if the words “shall be deemed 
to be” occurring in the sections were not enough 
to lead to this result, the section further pro- 
ceeds to declare that such orders “shall have 
effect accordingly”. These words provide a 
further internal aid to the constructions of the 
Statutory fiction, and they provide with the 
other provisions of the Act especially those in _ 
Secs.53 and 54. In my view, the intention of the 
legislature could not have been expressed in 
clearer words than we find in Sec.25(2). In the 
result, I am unable to accept the argument of 
the respondents counsel that Sec.54(2) cannot 
be applied to the present case.” 
The learned counsel for the appellant however 
argues that the second appeal in which the im- 
pugned order was passed cannot be said to have 
“disposed of” within the meaning of that term in 
Sec.25(2) of the Act, since as stated above, a writ 
petition had been filed in 1973 itself attacking the 
impugned order and not only rule nisi was issued in 
the writ petition in 1973 itself, the interim stay of 
the abovesaid order was also granted by this Court 
in the said writ petition. So, acéording to the said 
counsel, it cannot be said that the said appeal in 
which the impugned order was passed was dis- 
posed of” before the date of commencement of 
the abovesaid Act, viz., 1.12.1974. The writ peti- 
tion was dismissed only on 13.7.1977. Till then the 
interim stay was also in force. In this connection, 
Tasked the learned counsel whether he could cite 


1] 


any authority, which had interpreted the term 


“disposal” ofan appeal in such a fashion. But, no ' 


authority was placed before me in this regard. So, 
Jleave this matter open particularly because, even 
assuming that the present case is not distinguish- 
able-from KRajeswari v. T-P.Sankaran, 1977 T.L.N-J. 
537 and Sec.25(2) applies to the present case, I 
have already held that the present suit is maintain- 
able in view of the above referred to Supreme 
Court and Privy Council decisions. 

12. Further, the said counsel also argues that as 
per the non-statutory rules existing prior to the 
Act, the Chief Educational Officer had no compe- 
tency at all to pass an order directing reinstate- 


ment. In this connection, he drew my attention to’ 


Kumari Regina v. St.A.H.E. School, A.LR. 1971 
S.C. 1920. But I do not think that, once on the 
above mentioned reasoning I have set aside the 
order of the 2nd defendant in toto, there is any 


necessity to go into this question whether the. 


reinstatement ordered by the 2nd defendant is 
enforceable or not, and give a finding thereof. 
However, itis open to the appellant to agitate this 
question ifand when the 1st defendant chooses to 
file a fresh second appeal against the abovesaid 
order of the District Educational Officer as per 
the present law relating to preferring such second 
appeals. 

13. In the result, the second appeal is allowed, the 
judgments and decrees of the Courts below areset 
aside and the suit is decreed as prayed for. How- 
ever, in the circumstances of the case, there will be 
no order as to Costs. 


B.S. 


Appeal allowed. 
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Civil Procedure Code (V of 1908), 0.20, Rule 12-A 
- Decree granting mandatory injunction directing 
restoration of a channel to its old position - Particu- 
lars of channel not given - Executing Court taking 
into account details given in plaint, rough plan 
attached to plaint and Commissioner's report di- 
recting execution of the decree - Legality. 

A decree provided that the defendantshall restore 
the channel injunction was given to that effect. 
The judgment-debtor objected to the execution of 
the decree on the ground that the relevant particu- 
lars were not given in the decree and as such the 
decree was inexecutable. 

Held: In the present case, the decree is not one of 
declaration merely. But it is one which contains a 
mandatory injunction. In the plaint, the plaintiff 
has given the measurements of the channel and 
also the location of the channel as one starting 
from the common well. The necessary details are 
found in paragraphs 4, 5 and 8 of the plaint. A 
rough plan is also attached to the plaint. The 
rough plan shows that the channel begins from the 
common well on the western side and proceeds 
west, then north, then east, then south and again 
east to the lands of the plaintiff. A Commissioner 
was appointed to inspect the property and he has 
also inspected the property and filed a report and 
plan. The executing court is, therefore, right in 
taking into account the details given in the plaint 
the rough plan and the Commissioner's plan which 
are attached to the decree and issuing suitable 
instructions for implementing the decree. Thereis 
no error whatever in the order of the court below. 
; [Para. 2] 
Cases referred to: 

P.Venkata Kasi Viswanadham v. Vallabha Vyas, 
ALR. 1983 A.P. 64: (1982)2 An. W.R. 332: (1982)2 
A.P.LJ. 36: (1982)1 An.L.T. 27. [Para. 2] 
Bhavan Vaja v. Solanki Hamuji, A.LR. 1972 S.C. 
1371. [Para. 2] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the District Munsif, Rasipuram, dated 16.7.1993 
and made in R.E.P.No.540f 1991 in O.S.No.167 of 
1985. 

K Yamunan, for Petitioner. 

The Court made the following 


ORDER: The judgment-debtor is the petitioner , 


herein. He objected to the execution of the decree. 
onthe ground that the relevant particulars aren 
given in the decree and as such, the decree | i 
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October, 1984 onwards. He gave a loan of Rs.1,000 
in 1983. The landlady demanded Rs.10,000 by way 
ofloan in 1984 for her daugther’s marriage. He did 
not pay the same. Taking advantage of non-issue 
of receipts, she has filed the petition on a false 
pretext. There is no arrears of rent. No notice was 
teceived by him demanding arrears of rent. In the 
cross examination, the tenant admitted that the 
landlady was issuing receipts from the inception of 
tenancy and he used to signin the counterfoils. He 
admits the signatures found in the counterfoils. 
He admits that the address found in Ex.A-2, re- 
turned cover, is his address. He denied the sugges- 
tion that he sent the rent by Money Order after the 
filing of the petition. He has alsostated that asum 


of Rs.700 has been deducted from out of the loan. 


. amount of Rs.1,000. According to him, there is no 
arrears of rent and there is no wilful default. 

5. The Rent Controller relied on the’ following 
circumstances for holding that the tenant bas not 
committed wilful default. (1) The landlady has 
been depending only on the rent from the petition 
premises, as evident from her having borrowed 
Rs.1,000 from the tenant and received Rs.3,000 by 
way of advance. (2) She has not taken any action 
for nearly 14 months for recovery of rent. (3) She 
issued a notice only after a year. If there had been 
default, she would have issued notice immedi- 
ately. On the aforesaid circumstances, the Rent 
Controller accepted the evidence of the tenant 
and held that there was no wilful default. 

6. On appeal, the appellate authority has reliefon 
certain circumstances, Firstly, the notice issued by 
the landlady has returned to her unserved. The 
endorsement thereon shows that there was no 
such person and in fact the endorsement is not 
clear. The endorsement presents a strange picture 
which cannot be accepted. Secondly, the landlady 
had been issuing receipts regularly acknowledging 
the receipt of rent. The fact that there is no receipt 
for the period in question shows that no rent 
would have been paid for that period. Thirdly, the 
observation of the Rent Controller that the land- 
lady was depending only on the rent from the 
petition premises for her livelihood is not correct. 
Fourthly, the advance amountwas never sought to 
be adjusted by the tenant and therefore his non- 
payment of rent is wilful. Consequently, the appel- 
late authority ordered eviction. 

7. Learned counsel for the petitioner contends 
that the appellate authority has committed some 
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factual errors and therefore his findings are unsus- 
tainable. It is submitted by him that the appellate 
authority has erroneously construed the plea of 
the tenant that the landlady never issued receipt 
for payment of rent. According to learned coun- 
sel, the only plea of the tenant was that though 
receipt was being issued upto June, 1983 itwas not 
isssued only for the subsequent period in ques- 
tion. Secondly, according to learned: counsel, the 
appellate authority is in error in thinking that the 
landlady had deposed that she refused to accept 
the Money Order, because the rent was sent only 
for October, 1984 and not for the prior period. 
There is no such version in the evidence of the 
landlady. 

8. Neither of the circumstances pointed out by 
learned counsel for the petitioner would vitiate 
the finding of the appellate authority. The appel- 
late authority has considered the entire evidence 
on record and come to the conclusion that the 
default of the tenant for the period in question is 
wilful. There is no clear pleading on the part of the 
tenant as to why receipt was not issued suddenly 
from June, 1983. There is no dispute that she had 
been regularly issuing receipts, as evident from 
Ex.A-1. Unless there had been a valid reason, the 
landlady would not have stopped issuing receipts 
and the tenant would not have gone without tak- 
ing receipt in acknowledgement of payment of 
rent. Learned counsel submits that the parties had 
developed so much of confidence in each other 
that the tenant did not wanta receipt for payment 
of rent from June, 1983 onwards. This cannot be 
accepted, in view of the fact that a specific sugges- 
tion is made to the landlady, when she was in the 
box, thatshe was deliberately delaying the issue of 
receipts inspite of demand by the tenant therefor. 
In his evidence also the tenant has said that he had 
been repeatedly asking for receipt, but she had not 
issued the same in spite of assuring him that she f 
would do so. 

9. There is also no.explanation on the part of the 
tenant as to why he sent the rent suddenly by 
Money Order in October, 1984. It is not his case 
that when he tendered the rent in person, as he 
used to do all along, the landlady refused to accept 
itand therefore he had to resort to Money Order. 
If the case of the tenant is truethat he had been 
continuously paying the rent for the period in 
question, viz. June, 1983 to September, 1984, he 
would have tendered the rent for October, 1984, as 


t 
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usual, in Foen same by Money 
Order. In any explanation for the 
sudden change in the mode of payment, the case of 
the tenant cannot be accepted to be true. 

10. In any event, it is for the appellate authority to 
consider the evidence and come to the conclusion 
on the facts. I do not find any impropriety or 
incorrectness or illegality in the order of the ap- 
pellate authority as regards the finding of fact. In 
the circumstances, I affirm the finding that the 
tenant has committed default in payment of rent 
for the period from June, 1983 to September, 1984 
for which there is no explanation at all on the part 
of the tenant. The tenant’s case that he paid the 


rent for that period is found to be-false and there- 


fore the default must be construed as wilful. 


11. It is next contended by learned counsel for the 


petitioner that the admitted fact that the landlady 
had received an advance of Rs.3,000 and a loan 
amount of Rs.1,000 out of which a sum of Rs.700 
had been adjusted towards the rent and there is a 
balance of Rs.3,300 will go to show that there is no 
wilful default on the part of the tenant. It is con- 
tended as a matter of law that when the landlady is 
having a balance amount of Rs.3,300 out of the 
loan amount given to her, she cannot claim that 
the tenant has committed wilful default in pay- 
ment of rent. Reliance is placed upon a judgment 
of the Supreme Court in Modern Hotel, Gudur v. 
K Radhakrishnan, A.ILR. 1989 S.C. 1510 and the 
judgment of Bellie, J. in Nazimuddin v. Narasimha 
Rao,'(1993)2 M.LJ. 39. In the former case, the 
Supreme Court considered the provisions of Sec.7 
of the Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act, 1960. There was an 
amount of Rs.5,000 taken by way ofadvance which 
was to be repaid at the time of vacating the prem- 
ises. The Supreme Court observed that when the 
landlord had an amount of Rs.5,000 on tenant's 


account with him which amount he was holding `, 


for years without paying interest and against the 
Statutory bar, there could be no justification for 
prantinga decree of eviction on the plea of arrears 


ofrent. Itisseen from the facts ofthat case that the’ 


Supreme Court had another reason for coming to 
that conclusion. In paragraph 11 of the judgment 
it is pointed out that the second contention ad- 
vanced before the Bench was equally weighty. 
That was on the footing that the lease was for a 
period of thirty years which was to expire only in 
September, 1999 and therefore the contractual 
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tenancywas subsisting under the provisions of the - 


Transfer of Property Act and there could not be 
any eviction fromsucha tenancy, Apart from that, 
the Supreme Court has not considered any of the 
judgments of this Court which had taken the view 
that a tenant cannot escape the consequences of 
wilful default, unless he has made a request for 
adjustment of the advance amount as against the 
rent. Those decisions of this Court have not been 
overruled by the Supreme Court in that case. 

12. Moreover, there is an earlier judgment of the 
Supreme Court in Nand Lal v. Ganesh Prasad, 
A.LR. 1988 S.C. 1821, wherein the very question 
has been considered and a contrary view has been 
expressed. In that case, the Supreme Court has 
said that without the tenant calling upon the land- 
lord to adjust the excess payments towards arrears 
ofrent, he cannotseek such a right in the suit filed 
by the landlord by way of defence in the suit for 
eviction. The Bench has considered an earlier 
judgment of the Supreme Court and pointed out 
that it will have no bearing on the question before 
them. The judgment in Nand Lal’s case, A.LR. 
1988 S.C. 1821, has not at all been referred to in 
the later case decided by the Supreme Court in 
Modern Hotel, Gudur v. K. Radhakrishnan, A.LR. 
1989 S.C. 1510 

13. Learned counsel for the petitioner placed reli- 
ance on another judgment of the Supreme Court, 
again arising under the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act, in Krent 
Swarup Machine Tools Limited v. Smt.Kanta Bai, 


J.T. (1994)1 S.C. 211. In that case, under the lease- 


deed, the tenant was required to deposit Rs.10,000 
with the landladies. A suit for eviction was filed by 
the Jandladies on the ground of arrears of rent. 
The court held that there is no necessity on the 
part of the tenant to require the landladies to 
adjust or to make a specific request for adjusting 
the rent as against the advance paid. In that view 
the Bench held that there was no wilful default. 
The Bench relied on the earlier judgment of the 
Supreme Court in Modem Hotel, Gudur v. 
K Radhakrishnan, A.I.R. 1989 S.C. 1510. In that 
case also there is no reference whatever to the 
judgments of this Court taking a different view. In 
that situation, it cannot be considered that the 
view taken by this Court all along has been re- 
versed by the Supreme Court. 

14. In so far as this Court is concerned, it has been 
consistently held that unless the tenant has call 
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Dn filed by Little Flower Girls’ Teachers 
Training School, the prayer is for issue of writ of 
certiorarified mandamus 10 call for the records 
relating to G.O.Ms.No.645, Education, dated 
20.7.1992, quash the same and direct the respon- 
dents to cancel all the permission/recognition 
granted to Government Girls Higher Secondary 
Schools pursuant to the said G.O. In the fourth 

‘writ petition filed by the petitioner in W.P.No.14725 
of 1993, the prayer is for issue of a writ of declara- 
tion to declare G.O.Ms.No.645, Education De- 
partment, dated 20.7.1992 and the consequent 
proceedings of the Director of Schoo] Education 
in R.C.No.51347/W26/WIII/92, dated 7.8.1992 as 
illegal and violative of Arts.14 and 30(1) of the 
Constitution of India, so long as the institutions 
are not conforming to the present syllabus stan- 
dard prescribed in G.O.Ms.Nos.535 and 536, 
Education, dated 17.5.1989. In the fifth writ peti- 
tion, the prayer by Asir Teacher Training Institute 
is the same as that in the second writ petition viz., 
W.P.No. 14822 of 1993. 

2. The main question in all these writ petitions is 
whether G.O.Ms.No.645, dated 20.7.1992 is valid 
and the consequential proceedings issued by the 
Director of School Education is valid. The sub- 
stance of the contention of the petitioners in all 
these cases is that the Government having pre- 
scribed certain rules in G.O.Ms.Nos.535 and 536 
to be followed by Private Teacher Training Insti- 
tutes, is not entitled to open Diploma Courses in 
Government Girls’ Higher Secondary Schools which 
do not admittedly fulfil the requirements of the 
aforesaid two G.Os. It is the contention that the 
Government cannot prescribe two standards one 
for private institutions and another for Govern- 
ment institutions and Government-aided institu- 
tions. It is also argued that the Higher Secondary 
Schools selected by the Government for running 
Diploma course in Teacher Training pursuant to 
G.O.Ms.No.645, do not fulfil the conditions set 
outin the said G.O.and they should be prevented 
from conducting the courses. 
3. In the first instance, the Government filed a 
counter-affidavit on 16.9.1993 in W.P.No.14725 
of 1993. It adopted the averments contained in 
paragraphs 12 and 13 of the counter-affidavit filed 
in W.P.No.13036 of 1993. The said paragraphs 
contain the following averments: 

“12. It is submitted that the averment of the 

petitioner in paragraph 12 is untenable. The 
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petitioner wants to confuse the issue. The 
Government of Tamil Nadu by G.O.Ms.No.250, 
Education, dated 18.2.1989 took a policy deci- 
sion to appoint only women teachers for han- 
dling classes in the first standard and issued 
directions to,that effect to the Department. 
Again by the orders issued in G.O.Ms.No.667, 
Education, dated 17.5.1990, the Government 
of Tamil Nadu issued directions to the effect 
that only women teachers should handle classes 
in the Standards 1I to III. Thereafter the Gov- 
ernment of Tamil Nadu issued G.O.Ms.No.789, 
Education, dated 31.7.1991. The said G.O. 
states that the Government have taken a deci- 
sion to appoint only woman teacher for han- 
dling classes in IV and Vstandards in Primary/ 
Middle schools in the State in all future vacan- 
cies from the academic year 1991-92. Foresee- 
ing all the developments, Government in the 
first instance introduced Teachers Training 
for women under vocational subjects during 
the year 1985-86 in 557 Higher Secondary 
Schools in the State. As a large number of 
trained secondary Grade Teachers were wait- 
ing for appointment the Government dispensed 
with this training from the year 1989-90 in 
Hi gher Secondary schools. 

In view of the policy decision taken by the 
Government that only women candidates have 
to be appointed as Secondary Grade Teachers 
in all primary and middle schools upto Stan- 
dard V, the scope of Employment opportuni- 
ties for women increased. In order to train 
more number of women candidates, the Gov- 
ernment thought of re-introducing the Di- 
ploma in Teacher Education Course in 100 
Government Girls Higher Secondary Schools 
only from the academic year 1992-93 on cer- 
lain conditions and issued orders in the 
G.O.Ms.No.645, Education, dated 20.7.1992. 
The following conditions have been stipulated 
in the G.O. referred to above: 

1. The schools selected for this purpose should 
purely be a Girls Higher Secondary School. 
2. The school should have 10 acres of land. 

3. The school should have sufficient building 
facilities. : 
4, The school should have sufficient number of 
qualified teachers. 

5. 30 Girl students alone should be admitted. 
6. There should be no extra expenditure to 
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Government. 
It is submitted that in the years 1985-89, 557 
Higher Secondary Schools were permitted to 
have one section of Secondary Grade Teacher 
Training Course as a vocation stream. Under 
this scheme, the Higher Secondary certificate 
was treated as equivalent to Diploma in Teacher 
Education. This is replaced by a new scheme 
wherein thesamesyllabus and examination for 
Diploma in Teacher Education were conducted. 
13. It is submitted that these schools are not 
purely Teacher Training Institutions since they 
are only Higher Secondary Schools having a 
separate training section. Hence the question 
of complying with the recognition rules does 
notarise as contended by the petitioner. These 
100 Government Girls Higher Secondary 
Schools functioning for several decades have 
to be treated as Government Higher Secon- 
dary Schools only and they cannot be termed as 
‘a training institute. No separate recognition 
“has been granted by the authorities concerned 
for training section. All these schools were in 
existence for several decades opened as per the 
provisions contained in the Tamil Nadu Edu- 
cational Rules. Hence the question of comply- 
ing with the provisions contained in 
G.O.Ms.Nos.535 and 536, Education, dated 
17.5.1989 by these Government Schools does 
not arise at all and therefore the plea of the 
petitioner that the students studying in the 
schdals should not be allowed to write the 
examinations is devoid of substance and merit.” 
The counter-affidavit proceeded to say that the 
Government permitted the opening of the Teacher 
Training Courses for Girls only in Government 
Girls Higher Secondary Schools in the year 1992- 
93 only. It is stated that in the year 1993-94, the 
Government having passed G.O.Ms.No.685, 
Education, dated 16.7.1993, took a decision to 
discontinue the operation of G.O.Ms.No.645, dated 
20.7.1992 and communicated the same to the 
Director of School Education in its letter No.48145/ 
HS 3/93, Education, dated 26.7.1993. It is stated 
that in view of the same, the courses are not 
continued for the year 1993-94 and the G.O. 
impugned in this petition is not given effect. It is 
Stated that the writ petition has become infructu- 
ous. Later, the Government filed one counter- 
affidavit in W.P.Nos.14822 and 14862 of 1993. 
After sctting out the contents of G.O.Ms.645, it is 


“On 


stated that the scheme of syllabus and examina- 
tion is one and the same in District Institutes of 
Education and training, Government Training 
Institutes-and in the Government Girls Higher 
Secondary Schools. It is added that the 100 Girls 
Higher Secondary Schools are not Teacher Train- 
ing Institutes, but they are recognised Higher 
Secondary Schools for a long period of time wherein 
a separate section for Teacher training has been 


‘permitted and, therefore, the question of comply- 


ing with the conditions in G.O.Ms.Nos,535 and 
536, dated 17.5.1989 does not arise. It is further 
averred that the said 100 schools functioning for 
several decades have to be treated as Government 
Higher Secondary Schools only and they cannnot 
be termed as Teacher Training Institutes and 
separate recognition has not been granted by the 
authorities concerned for training section. Thus, 
there is a clear admission in the said counter- 
affidavit that the Girls Higher Secondary Schools. 
selected for implementation of G.O.Ms.No.645 
do not havea recognition for conducting the train- 
ing section. It is further stated in the said affidavit 
that no fresh admission has been made in the year 
1993-94 as per G.O.Ms.No.645 and the students 
admitted in the year 1992-93 are only continuing 
their second year course in 1993-94. Jt is also 
averred that due to the opening of theshort course 
as per G.O.Ms.No.685, Education, dated 16.7.1993 
and also taking into consideration the glut in the 
employment market of Diploma in Teacher Edu- - 
cation Holders as a result of the proliferation of 
Teacher Training Institutes, the Government is- 
sued orders not to continue with the scheme of 
teacher training as per the orders issued in 
G.O.Ms.No.645, Education, dated 20.7.1992. In 
paragraph 7 of.the said counter-affidavit dealing 
with the averments in paragraphs 19 to 23 of the 
petitioner's affidavit, it is stated that the peti- 
tioner has no /ocus standi to file the writ petition 
as a public interest litigation, as his institution is 
one of the institutions affected by the orders of 
this Court in the earlier writ petitions. In para- 
graph 8, it is'stated that the rules in G.O.Ms.Nos.535 
and 536 will not apply to the Government Institu- 
tions, as they are intended for private Teacher 
Training Institutes only. It is said: 
“The Governmentrun Teacher Training Insti- 
tutes in each district have been upgraded into 
District Institutes of Education and Training 
in accordance with the guidelines and stan- 
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ag Gnana Vanitha Mary v. The Joint Director of School Education (Srinivasan, J.) 


averment is made: 
“The petitioner states in Annexure II he has 
given details of some of the schools which do 
not possess or satisfy the conditions as set out 
in the G.O.No.645, dated 20.7.1992 and 
G.O.Ms.No.535, Education, dated 17.5.1989.” 
In Annexure II a list of ten institutions is given. It 
is stated that none of the institutions has ten acres 
of land, adequate class rooms or fully qualified 
teachers. An additional affidavit is filed in the said 
petition on 11th August, 1993. In the Annexure 
thereto, a list of 12 institutions is set out. The 
particulars of the facilities which are not available 
in those institutions are mentioned in coloumn 3. 
In the counter-affidavit filed in W.P.No.14822 of 
1993, in reply to paragraph 21 of the petitioner's 
affidavit, the following statement is made in pary 
graph 7 thereof: 
“Regrding paras:19 to 3 ofthe affidavit anier 
reply it is submitted that the petitioner has no 
locus standi to file the above writ petition as a 
Public Interest Litigation as his institution is 
one of the institutions affected by the orders of 
the Division Bench dated 22.3.1993 upholding 


the G.O.Ms.No.536, Education, dated 17.5.1989% 


and by the orders of the Dion Bench dated 
27.4.1993.” 
Thus, the crucial averments made in the peti- 


tioner’s affidavit have not been denied factually in ` 


the counter-affidavit. Apart from that, there is no 
statement in any of the counter-affidavits filed by 
the respondents that the Girls Higher Secondary 


Schools which are selected for introducing Di- 


ploma in Teacher Training Course have fulfilled 
the conditions prescribed in G.O.Ms.No.645, dated 
20.7.1992. The only inference to be drawn by this 
Court is that the conditions have not been fulfiled 
by those institutions. The action of the Govern- 
ment is, therefore, arbitrary. 

8. Apart from that, the Government has only 
attempted to show that in some of the Girls Higher 
Secondary Schools numbering about 40, the voca- 
tional course in Teacher Training was being con- 
ducted between 1985-86 and 1989-90 at plus two 
stages. Admittedly, the qualifications prescribed 
for the said vocational course were inferior than 


those prescribed for the Diploma in Teacher ` 


Training Course. It should be noted that the 
minimum educational qualification foradmission 
into the vocational course in the Higher Secon- 
dary School was only a pass in the X Standard with 
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required marks and not a pass in plus two exami- 
nation as required for the diploma course. Hence, 
the Government is in error in assuming that the 
schools which had conducted vocational courses 
upto 1989-90 are qualified to conduct the Courses 
for Diploma in Teacher Education. 

9. The respondents have filed typed sets of papers 
containing the particulars of 90 Government Girls 
Higher Secondary Schools in which diploma courses 
were introduced pursuant to G.O.Ms.No.645. A 
perusal of thesameshows that with regard to some 
of the schools, the relevant particulars such as 
qualifications and the experience of the teachers 
employed therein are not given. None of the schools 
fulfils the requirements of G.O.Ms.No.645. None 


: of the schools comes anywhere near the standard 


prescribed in G.O.Ms.Nos.535 and 536 for private 
institutions. None of the said schools should have 
been permitted to open the diploma course. In the 


: proceedings of the Director of School Education 


in Re.No.51347/W26/WIII/92, dated 7.8.1992, 
reference is made to G.O.Ms.No.645 and the order 
of the Director of School Education to start the 
Diploma Course in the selected schools. Instruc- 
tions are given to Heads of such Institutions. As 


’ the G.O. itself is invalid, the proceedings of the 


Director of School Education issued on the basis 
of the G.O. is equally void and illegal. 

10. There is no merit in the contention that the 
writ petitions have been infructuous as the Gov- 
ernment has discontinued the operation of the 
G.O. in 1993-94, The commencement of the course 
in those institutions in 1992-93 is itself illegal and 
the students admitted to the course in that year 
cannot be permitted to continue the course in the 
second year. As the schools do not have recogni- 
tion to conduct the course, the students of those 
schools cannot be permitted to write the examina- - 
tions in the second year. They are in no way better 
than the students of the de-recognised institu- 
tions. 


- 11. The Government has admitted in the counter- 
- affidavit that large number of trained Secondary 


Grade Teachers were waiting for appointment 
and, therefore, the Government dispensed with 
the Teacher Training Course in Higher Secondary 
Schools in 1989-90. On 8-11-1991, the Director of 
School Education issued a Notification, which 
was published in “The Hindu” dated 9.11.1991, to 
which we have made reference in our judgment in 
P.M Joseph v. State of Tamil Nadu and others, 1993 
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Writ L.R. 604, that there were about 45,000 trained 
Secondary Grade Teachers registered with the 
Employment Exchanges and awaiting employment. 
That was the reason for the Government not to 
permit the establishment and running of new 
Teacher Training Institutes with effect from the 
academicyear 1991-92. Itis not as ifby the time the 
impugned G.O.Ms.No.645, dated 20.7.1992 was 
passed, most of the trained secondary grade teach- 
ers got employed and there was a need for opening 
new teacher training Institutes or courses. Admit- 
tedly, the position has not changed in any manner 
as seen from the counter-affidavit filed ,in 
W.P.Nos.14822 and 14862 of 1993, In paragraph 6 
of the said counter-affidavit, it is said that the 
Government decided to discontinue the opera- 
tion of G.O.Ms.No.645 because it has directed the 
opening of short course in G.O.Ms.No.685, Edu- 
cation, dated 16.7.1993 and because there is a glut 
in the employment market of Diploma in Teacher 
Education holders as a result of the proliferation 
of Teacher Training Institutes. The first of hte 


aforesaid reasons is clerly unsustainable. - 


G.O.Ms.No.685, dated 16.7.1993 is said to have 
been passed only to give relief to the students of 
the derecognised institutions, who according to 
the Government, are affected by the court orders. 
That has nothing to do with the alleged object of 
making special provision for women. The second 
reason was present even at the time of the passing 
of the impugned G.O.Ms.No.645. 

12. The different stands taken in the counter- 
affidavits lead us to think that the Government is 


only toying with the Teacher Education in the - 


State without any definite policy or object and also 
trying to mislead the court by filing affidavits 
containing reckless and irresponsible statements. 
13. In the result, we have no hesitation to hold that 
the impugned G.O.Ms.No.645, Education Depart- 
ment, dated 20.7.1992 and the consequential pro- 
ceedings of the Director of School Education in 
Re.No.51347/W26/WII/92, dated 7.8.1992 are 
illegal, void and unconstitutional. The First, year 
course conducted in the year 1992-93 in the Gov- 
ernment Girls Higher Secondary Schools is inef- 
fective and it will not confer any benefit on the 
students who attended the said course. The writ 


` petitions are allowed accordingly. The parties will . 


bear theif respective costs. 


B.S. ---- Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Janarthanam, J. 


W.P.No.2423 of 1994 and W.M.P:No.3979 of 1994 
» 3lst March, 1994. 
The Manager, Andhra Bank, Salem .. Petitioner : 
v. , 
Imes of about Salem and another 


«Respondents. 


Tamil Nadu Industrial Establishments (Conferment 
of Permanent Status to Workmen) Act (XLVI of 
1981), Sec.2(3)(e) - Tamil Nadu Shops and Estab- 


` lishments Act (XXXVI of 1947), Sec.2(3) - Indus- 


trial Establishment’- Bank if - Employee of Bank, if 
can claim permanent status on completing 480 days 
of service during 24 calendar months. 

From a cursory perusal of the definitions ofindus- 
trial establishment and commercial establishment 
‘bank’ comes within the field of commercial estab- 
lishment included in ‘the establishment’ falling 
under clause (e) of Sub-sec.(3) of Sec.2 of the 
Tamil Nadu Industrial Establishments (Confer- 
ment of Permanent Status to Workmen) Act..° 
Worthy it is to note at this juncture that for the 
purpose of permanent status Act, the definition of 
an“establishment’ as defined in the Shops Act had 
alone been borrowed and not the other provisions 
of the Shops Act. In such a situation, once an 
‘establishment’ falls within the definition of ‘es- 
tablishment’ under clause (e) of Sub-sec.(3) of 
Sec.2 of the Permanent Status Act, it goes without 
saying that the provisions of the said Act are 
applicable in construing the confern:ent of per- 
manent status to any workman who fulfils the 
criteria as laid down under Sub-sec.(1) of Sec.3 
thereof in the sense of completion of continuous 


, Service for a period of 480 days in a period of 24 


calendar months: 
Case referred to: 
D.P.Maheswari v. Delhi Administration, (1 983)2 


[Para. 13] 


, L.LJ. 425. [Para. 14] 


Petition under. Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorari calling for the records from the file ofthe 


HI The Manager v. Inspector of Labour (Janarthanam, J.) 


1st respondent herein in Claim Petition No.4 of 
1993 and quash the order passed thereon dated 
1.12.1993 W.M.P.N0.3979 of 1994 petition pre- 
sented to this Court to stay all further.proceedings 
in Claim Petition No.4 of 1993 on the file ofthe 1st 
respondent herein. 

S.Jayaraman, for Petitioner. 

N.G.R.Prasad for Mi/s.Row and Reddy ‘and 
S.Vaidhyanathan, for Respondent No.2. 

The Court made the following 

ORDER: Andhra Bank, Salem (pétitionés) is a 
nationalised bank. One G.Balasubramanian (sec- 
ond respondent) claiming to be an employee of 
the petitioner-Bank filed a Claim Petition No.4.0f 
1993 under Sec.3 of the Tamil Nadu Industrial 
Establishments (Conferment of Permanenet Status 
to Workmen) Act, 1981 (Tamil Nadu Act No.46 of 
1981- for short ‘Permanent Status Act’) before the 
Inspector of Labour, Salem (Appellate Authority 
thereunder first respondent) stating that he had 
completed 480 days-during the period from 1.9.1990 
to 31.8.1992, that is to say, 24 calendar months and 
therefore, he must be accorded ‘Permanent:status’. 
2. The petitioner, on receipt of the notice from the 
first respondent, approached this Court by way of 


writ petition, being Writ: Petition No.12894 of ` 


1993 praying for issue of a writ of prohibition, 
prohibiting the first respondent from proceeding 


further, contending that: the provisions of the - 


Permanent Status Act cannot at all be made appli- 
cable to nationalised banks like the petitioner and 
consequently, the first respondent-Appellate 
Authority has no jurisdiction to entertain the 
application. The said writ petition appears to have 
been dismissed by this Court, with the observation 
that the preliminary question as respects jurisdic- 
tion has to be decided uy the said Appellate Au- 
thority. 

3. Subsequent to the dismissal of the said writ 
petition, the petitioner-bank resisted the claim 
petition, by filing a statement and inviting the first 
respondent Appellate Authority to decide,..as 
preliminary issue, the question relatable to juris- 
diction. The Appellate Authority decided such a 
question, after taking into consideration various 
facts of submissions, projected by either side and 
ultimately passed an order dated first December, 
1993, holding that the Permanent Status Act is 
applicable to the petitioner-bank and the first 
respondent. Appellate Authority has every right 
to hear and dispose of the claim petition filed.by 
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the second respondent-workmen. Aggrieved by 
the said order the petitioner-bank resorted to the 
present action praying for issue of a writ of certi- 
orari to quash the same. 
4. The petitioner-Bank has also filed 
W.M.P.No.3979 of 1994 praying for stay of all 
further proceedings therein, pending disposal of 
the writ petition. 
5. The writ petition had been admitted on 17.2.1994 
issuing Rule Nisi calling for records within eight 
weeks. On the same day, in the W.M.P. M/s.Row 
and Reddy took notice for and on behalf ofsecond 
respondent workman and interim stay for four 
weeks had been granted, besides directing counter 
to be filed by then. 
6. When the W.M.P. came up for hearing on 
18.3.1994 learned counsel appearing for the re- 
spective parties gave consent for the disposal of 
the main writ petition itself and consequently, the 
main writ petition had been taken up for disposal. 
Arguments of either learned counsel were heard. 
7. The moot question that arises for consideration 
is as to whether the first respondent-Appellate 
Authority is not having the requisite jurisdiction, 
under the Permanent Status Act, to entertain the 
claim petition. 
8. In finding out an answer, to such a question, it is 
but necessary to take into consideration certain 
provisions of the Permanent Status Act as well as 
the Tamil Nadu Shops and Establishments Act, 
1947 (Act No.36 of 1947-for short ‘Shops Act’ 
Sub-sec.(1) of Sec.3 of the Permanent Status Act 
confers permanency to every workman, who is in 
continuous service for a period of 480 days in a 
period of 24 calendar months in an industrial 
establishment. This sort of a status to such a 
workman had been conferred, notwithstanding 
anything contained in any other law for the time 
being im force. From this, it is clear that two 
primordial requisites are to be fulfilled for confer- 
ment of permanent status to the workman. They 
are: (1) He must be in continuous service for a 
pe.iod of 480: days in a period of 24 calendar 
months; and (2) such period of service must have 
to be rendered in an industrial establishment. 
9. Sub-sec.(3) of Sec.2 of the Permanenet Status 
Act defines ‘industrial establishment’ by means of 
a means definition and relevant clause for our 
present purpose is clause (e), which is couched in ` 
the following terms: 

“2. Definitions: In this Act, unless the context 
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otherwise requires. 
(3) ‘Industrial establishment’ means: 
(e) an establishment as defined in clause (6) of 
Sec.2 of the Tamil Nadu Shops and Establish- 
ments Act, 1947 (Tamil Nadu Act XXXVI of 
1947).” 
10. From a cursory perusal of the said clause, one 
is able to understand that the word ‘establish- 
ment’, though not defined in it, has been defined 
by borrowing from the Shops Act. Therefore, one 
has to refer to the relevant provisions of the Shops 
Act, as had been indicated therein, to find out the 
meaning of ‘establishment’ for the purpose of 
Permanent Status Act. 
11. Sub-sec.(6) of Sec.2 of the Shops Act defines 
‘establishment’ by means of a means definition 
and it reads as under: 
“2. Definitions: In this Act, unless there is 
anything repugnant in the subject or context.. 
(6) ‘establishment’ means a shop, commercial 
establishment, restaurant, eating-house, resi- 
dential hotel, theatre or any place of public 
amusement or entertainment and includes such 
establishment as the State Government may 
by notification declare to be an establishment 
for the purposes of this Act”. 
12. The definition, as extracted above, means 
‘commercial establishment’, besides other estab- 
lishments, specifically referred to therein, ‘Com- 
mercial establishment’ is again, in turn, defined in 
Sub-sec.(3) of Sec.2 of the Shops Act and it is also 
a means definition and it runs as under: 
“3. ‘Commercial establishment’ means an es- 
tablishment which is not a shop but which 
carries on the business of advertising, commis- 
sion, forwarding or commercial agency, or which 
is a clerical department of a factory or indus- 
trial undertaking or which is an insurance 
company, joint stock company, bank, broker’s 
Office or exchange and includes such other 
establishment as the State Government may 
by notification declare to be a commercial 
establishment for the purposes of this Aes 
[emphasis supplied] 
13. From a cursory perusal of the various defini- 
tións, as extracted above, ‘bank’ comes within the 
field of ‘commercial establishment, included in 
‘theèstablishment’ falling under clause (e) of Sub- 
sec.(3) of Sec.2 of the Permanent Status Act. 
Worthy it is to note at this juncture that for the 
purpose of Permanent Status Act, the definition 
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of an ‘establishment’ as defined in the Shops Act 
had alone been borrowed and not the other provi- 
sions of the Shops Act. In such a situation, once an 
‘establishment’ falls within the definition of ‘es- 
tablishment’ under clause (c) of Sub-sec.(3) o 
Sec.2 of the Permanent Status Act, it goes without 
saying that the provisions of the said Act are 
applicable, in construing the conferment of per- 
manent status to any workman, who fulfils the 
criterial an laid down under Sub-sec.(1) of Sec.3 
thereof. in the sense of completion of continuous 
service for a period of 480 days in a period of 24 
calendar months, notwithstanding anything con- 
tained in any other law for the time being in force, 
unless and until the Government, invoking its 
power under Sec.9 of the Permanent Status Act] - 
exempts conditionally or unconditionally any 
employer or class of employers or any industrial 
establishment or class of industrial establishments 
from the provisions thereof. Therefore, the provi- 
sions of clause (C) of Sub-sec.(1) of Sec.4 of the 
Shops Act exempting establishments in the Cen- 
tral and State Governments is of no consequence. 
In the light of the aforesaid provisions, it cannot 
be said that the first respondent-Appellate Au- 
thority has no jurisdiction to entertain the claim 
petition. 
14. At this juncture, very useful itis to refer to the 
relevant observations made by the Apex Court in 
D.P.Maheswariv. Delhi Administration and others, 
(1983)2 L.LJ. 425, couched in the following terms: 
“There was a time when it was thought prudent 
and wise policy to decide preliminary issues 
first. But the time appears to have arrived for 
. a reversal of that police. We think it is better 
that tribunals, particularly those entrusted with 
the task of adjudicating labour disputes where 
delay may lead to miser and jeopardise indus- 
trial poses, should decide all issues in dispute 
at the same time without trying some of them 
as preliminary issues. Nor should High Courts 
in the exercise of their jurisdiction under Art.226 
of the Constitution stop proceedings before a 
Tribunal so that a preliminary issue may be 
decided by them. Neither the jurisdiction of 
the High Court under Art.226 of the Constitu- 
tion; nor the jurisdiction of this Court under 
Art.136 may be allowed to be exploited by 
those who can ill-afford to wait to the detri- 
ment of those who can ill afford to wait by 
dragging the latter from court to court for 
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adjudication of peripheral issues, avoiding 
decision on issues more vital to them. Art.226 
and Art.136 are not meant to be used to break 
the resistance of workmen in this fashion tri- 
bunals and courts who are requested to decide 
preliminary questions must therefore ask them- 
selves whether such threshold part adjudica- 
tion is really necessary and whether it will not 
lead to other woeful consequences. After all 
tribunals like Industrial Tribunals are consti- 
tuted to decide expenditiously special kinds of 
disputes and their jurisdiction to so decide is 
not to be stifled by all manner of preliminary 
objections and journeying up and down. It is 
also worthwhile remembering that the nature 
ofthe jurisdiction under Art.226 is supervisory 
and not appellate while that under Art.136 is 
primarily supervisory but the court may exer- 
cise all necessary appellate powers to do sub- 
stantial justice. In the exerciseof such jurisdic- 
tion, neither the High Court nor this Court is 
required to be too astute to interfere with the 
exercise of jurisdiction by special tribunals at 
interlocatory stages and on preliminary issues.” 
15. For the reasons as above, the writ petition is 
dismissed. Consequently, W.M.P. is also dismissed. 
There shall, however, be no order as to costs, in the 
circumstances of the case. 


B.S. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Bakthavatsalam and Raju, JJ. 


W.P.No.9890 of 1993 19th November, 1993. 

Sanjay Arya ...Petitioner 

v. 

The Director of Technical Education and others 
... Respondents. 


Education - Admission to Engineering college - 
Backward class candidate from outside State - Sat- 
isfying eligibility criteria for Backward class - Admit- 
. ted against management quota in self-financing 
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College - Admission if irregular. 

Held: There is no controversy or dispute over the 
fact that the petitioner was admitted by the fourth 
respondent college as against a seat available under 
the management quota. It is not a case where the 
petitioner applied and obtained admission as against 
the Government quota ofseats onselection by the 
State Government and allotted to the fourth res- 
pondentcollege. No doubt that any outside candi- 
date who is a non-resident in the State and native 
resident of some other State cannot straightaway 
come and stake his claim in this state as a member 
ofthe SC/MBC/BC merely because he was treated 
or considered to beso in his native state as against 
the quota of seats reserved for such SC/MBC/BC 
in the various professional colleges. If that had 
been the claim of the petitioner there would have 
beer no difficulty to discountenance such a claim. 
But the moot question is whether his sclection and 
admission as against the management quota of 
seats in a self-financing college is in accordance 
with law with reference to the eligibility qualifica- 
tion prescribed. [Para. 8] 
It must be made clear that the case on hand is one 
relating to the period prior to the applicability of 
the decision in Unnikrishnan v. State of Andhra 
Pradesh, (1993)1 S.C.C. 645. Prior to this decision 
admission to management quota of seats available 
in self-financing colleges were made without any 
common entrance examination or selection on 
the basis of any reserved quota for SC/MBC/BCin 
the State. The only criteria for securing admission 
during that period was that the candidate con- 
cerned must possess the minimum cligibility marks 
as prescribed in the qualifying cxamination. It 
cannot also be disputed by the respondents that 
there was more than once cligibility criteria of 
marks prescribed for candidates belonging to OC/ 
SC/MBC/BC and that if a candidate who ‘was 
admitted as against aseat available under manage- 
ment quota in self-financing college, and thesaid 
candidate happens to bea candidate belonging to 
Backward Class or Most Backward Class, only the 
minimum cligibility marks prescribed for such 
category should be taken into consideration for 
finding out the eligibility or otherwise of the can- 
didate concerned for his admission. /Para. 8] 
Thus, the principle sought to be pressed into 
service by the respondents that being an outsider 
and a native of a State other than the State of 
Tamil Nadu, the petitioner cannot claim to be 
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considered as a candidate belonging to the Back- 
ward Class and that he had to be considered only 
as a candidate belonging to the open class, does 
not merit acceptance in the circumstances of the 
case. [Para. 9] 
Having regard to the above, there is no infirmity in 
the admission accorded to the petitioner in the 
fourth respondent college as against a seat avail- 
able in management quota ina self-financing col- 
lege for a period prior to the applicability of 
Unnikrishnan’s case, (1993)1 S.C.C. 645. [Para. 
11] 
Cases referred to: 
Marrichandra v. Dean, S.G.S. Medical College, 
(1990)3 S.C.C. 130. [Para. 7] 
Unnikrishnan v. State of Andhra Pradesh, (1993)1 
S.C.C. 645. [Para. 8] 7 
Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
mandamus forbcaring the respondents herein their 
men or agents, from in any way forbearing the 
petitioner herein from writing the 4 year B.E., 
Degree course University Examinations. 
G. Rajagopalan, for Petitioner. : 
P.Shanmugham, Special Government Pleader, for 
Respondent No.1. - 
Subbiah for M/s.Row and Reddy, for Respondent 
Nos.2 and 3. 
Raghavan, for Respondent No.4. € 
The Order of the Court was delivered by - 
Bakthavatsalam, J.: The above writ petition has 
been filed for a writ of mandamus forbearing the 
respondents from restraining the petitioner from 
writing the four year B.E. Degree Course Univer- 
sity examinations under the following circum- 
stances: 
The petitioner claims to belong to Barber Com- 
munity recognised as Backward Community in 
Rajasthan State and he passed the plus two exami- 
nation conducted by the Board of Secondary 
Edcuation, Rajasthan, in theyear 1992 in which he 
claims to‘have obtained the following marks in the 
subjects indicated below: 

English : 49/100 

Maths : 76/100: 

Physics : 63/100 

Chemistry : 60/100 ' 
Itis also claimed by the petitioner that he obtained 
distinction in the Mathematics subject. + 
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The petitioner appears to have approached the 
fourth respondent/self-financing college at 
Thanjavur in Tamil Nadu, seeking for admission 
to B.E. degree course as against the seats available 
‘under the management quota in the said institu- 


‘tion. On being satisfied, as it is ‘claimed by the 


petitioner, of the fact that the petitioner satisfied 
the guidelines issued ‘for such admissions, the 
fourth respondent admitted the petitioner in the 
first year of the B.E. degree courseas againsta seat 
available under the management quota in the said 
institution. The petitioner was also said to have 
paid the necessary fees and joined the college and 
underwent instruction in the first year of the course. 
As was obliged, the fourth respondent appears to 
have sent a list of candidates who had been admit- 
ted ‘to the course in question for the purpose of 
writing the first year examinations during 1992-93 
by a communication dated 17.4.1993 to the third 
respondent/Controller of Examinations, of the 
second respondent/University. While so, just be- 
fore the commencement of the Examinations, the 
Principal was said to have received a communica- 
tion from the first respondent that the admission 
of the petitioner was not approved, since he had 
not obtained the minimum required 70 per cent 
marks prescribed by the Government as the eligi- 
bility marks for theadmission ofany student to the 
B.E. degree course in the State in professional 
colleges, both aided or self-financing, or Govern- 
ment institutions. In spite of the College Authori- 
ties pursuing the matter before the higher au- 
thorities. it is claimed that the second respondent 
rejected the admission of the petitioner by send- 
ing a communication dated 24.4.1993. It is at that 
Stage, the petitioner has come before this Court 
with a request for the relief as.referred to supra. 

2. At the time of filing the writ petition, the 
petitioner also filed W.M.P.No:15219 of 1993 
seeking for an injunction restraining the respon- 
dents from preventing the petitioner from writing 
the University Examinations for the fourth year 
B.E. degree course including the first year'exami- 
nations which was stated to be held on 27.5.1993 


-or on any other date, pending disposal of the writ 


petition. A learned single Judge of this Court, 
after hearing the petitioner, on being satisfied ofa 
prima facie case in favour of the petitioner, issued 
a direction on 27.5.1993, directing the respon- 
dents to permit the petitioner to appear for 
the examinations as prayed for, with a further 
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reservation that the authorities need not value the 
papers written by the petitioner until further orders. 
Notice was ordered to the respondents and they 
haveentered appearance and filed counter-affida- 
vits also. © 0 

3: The petitioner-has raised several grounds in the 
affidavit on'the right of the respondents to enforce 
the prescribed minimum eligibility of 70 per cent 
marks in the subjects, but, in our view, since the 
learned counsel, before adverting to such conten- 
tions, has referred to another issue, which we feel 
would suffice to sustain the claim of the peti- 
tioner, we are not going into the tenability or 
otherwise of the other grounds raisedi in theaffida- 
vit. 

4, One of the grounds raised in the affidavit and 
urged at the time of hearing of the writ petition by 
learned counsel for the petitioner is that in any 
event, inasmuch as the petitioner belonged to the 
Most Backward Class viz., Barber community, which 
is recognised as Most Backward throughout India, 
and having regard to the fact that the very students 
have been prescribed only 65 per cent minimum 
marks in the qualifying examination for admission 
into the B.E. degree courses, the admission to the 
fourth respondent/College of the petitioner, who 
has obtained 66 per cent marks in the aggregate, 
could not be said to be bad in law and, therefore, 
the action taken by the respondents to interfere 
with the admission given to the petitioner is op- 
posed to law. 

5. The first respondent herein has filed a counter- 
affidavit. It is claimed thercin that when the self 
financed college in question sought the approval 
of the admissions including that of the petitioner, 
it was noticed during the scrutiny of all original 
certificates such as transfer certificate, mark sheet, 
community certificate, etc. that the marks ob- 
tained by the petitioner are less than the minimum 
aggregate of 70 percent marks required for admis- 
sion, that the other State candidates are treated as 
open class candidates for first year B.E. admission 
even though they belong to SC/ST of the respec- 
live States and that, therefore, by treating the 
petitioner as belonging to the open class category 
hailing from other States, he should have secured 
a minimum of 60 per cent in Mathematics, 60 per 
centin Physics and 60 per centin Chemistryand an 
aggregate total of 140/200. It is further contended 
that since the petitioner fell short of the said 
marks, the Principal of the College was informed 
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as early as on 15.3.1993 with a copy marked to the 


` Registrar, Bharathidasan University, for remov- 


ing the petitioner from the rolls of the College 
and, inspite of the same, the college did not heed 
to the advice and directions of the first respon- 
dent. We desist from adverting to the other con- 
tentions raised in the counter affidavit pertaining 
to the other grounds, except noticing the further 
fact that the Government of Tamil Nadu have 
approved the admission procedure for the year 
1988-89 including the educational qualification 
suchas markrules/improvements/attempts in the 
plus two examinations by the Government Order, 
G.O.Ms.No.815, Education Department, dated 
12.5.1988, and that the other state candidates have 
to be treated’ only as O.C. candidates for first year 
B.E., admission, even though they might belong to 
SC/ST/MBC/BC of the respective States. Reli- 
ance has also been placed upon paragraphs 5A(1) 
of the Instructions to candidates for B. E., Admis- 
sion 1991-92. ` 

6. Respondents 2 and 3 have also filed a counter- 
affidavit. We avoid reference to the contentions 
raised in the said counter-affidavit in reply to the 
other averments, except the one taken up for 
consideration and argued at the time ofhearing at 
the first instance. With reference to the protection 
claimed by the petitioner based on his knowledge, 
itis contendcd in paragraph 10 that no such claim 
that the petitioner belonged to the Barbar Com- 
munity of Rajasthan, a backward community was 
made to the University so far, except in the affida- 
vit, and that his claim, ifany which was not rejected 
on that ground, has to be stated before the con- 
cerned authorities and the petitioner must estab- 
lish his community, subject to the notification 
issued by the first respondent as to recognition of 
his community as Backward in the State of Tamil 
Nadu. 

7. Learned counsel appearing on either side reit- 
erated the stand taken in the pleadings as above 
with reference to the cligibility or otherwise of the 
petitioner for admission on the basis of the com- 
munity of the petitioner, which is claimed as Bar- 
ber, said to be a backward community in Rajast- 
han State and Most Backward Community in this 
State, and also the Marks obtained by the peti- 
tioner as referred to above. The fourth respon- 
dent/College with whom the certificate produced 
by the petitioner was available produced the 
Community Certificate given by the pctitioner. 
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Learned counsel for respondents 2 and 3 drewour 
attention to the decision of the Supreme Court in 
Marvichandra v. Dean, S.G.S. Medical College, 
(1990)3 S.C.C. 130, in support of their claim that 
the fact that the student concerned was a member 
of the class or community entitled for reservation 
in a particular State, is no ground to claim sucha 
benefit in a different state which is not his native 
State. 

8. We have carefully considered the submissions 
of learned counsel appearing on either side. As 
noticed earlier, learned counsel for the fourth 
respondent/college has made available, the com- 
munity certificate issued in the local language 
with the English translated and duly attested cer- 
tified copy issued by the Tahsildar, Jodhpur, Ra- 
jasthan State that the petitioner belongs to the 
community of Barber, recognised as Backward 
Caste in Rajasthan State. The problem that is 
posed for decision in this case required to be 
adjudicated not on any abstract principles as 
contended by the respondents, but with reference 
to the peculiar facts and circumstances of the case. 
As already noticed, there is no controversy, or 
dispute over the fact that the petitioner was admit- 
ted by the fourth respondent/college as against a 
seat available under the management quota, It is 
not a case where the petitioner has applied and 
obtained admission as against the Government 
quota of seats on selection by the State Govern- 
ment,and allotment to the fourth respondent/ 
college. No doubt, any outside candidate who is a 
non-resident in the State and native resident of 
some other state in the country, cannot straighta- 
way come and seek his claim in this State as a 
member of the SC/MBC/BC, merely because he 
was treated or considered to be so in his native 
state, as against the quota of secats reserved for 
such SC/MBC/BC in the various professional 
colleges. Ifthat had been the claim and contention 
of the petitioner, there would have been no diffi- 
culty for us to discountenance such a claim. But 
the moot question is whether his selection and 
admission as against the management quota of 
seats in a self-financing college is in accordance 
with law with reference to the eligibility qualifica- 
tion prescribed. It must also be made clear that the 
case on hang is one relating to the period prior to 
the applicability of the decision in Unnikrishnan v. 
State of Andhra Pradesh, (1993) 1 S.C.C. 645. Prior 
to this decision, admissions to management quola 
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of sects available in self-financing colleges were 
made without any common entrance examination 
or selection on the basis of any reserved quota for 
SC/MBC/BC in the State. The only criteria for 
securing admission during that period was that the 
candidate concerned must possess the minimum 
Cligibility marks as prescribed to be secured in the 
qualifying examination. It cannot also be disputed 
by the respondents that there was more than one 
eligibility criteria of marks prescribed for candi- 
dates belonging to OC/SC/MBC/BC and that ifa 
candidate who was admitted as against a seat 
available under management quota in a self-fi- 
nancing college, and the said candidate happens 
to be a candidate belonging to backward class or 
most backward class, only the minimum eligibility 
marks prescribed for such category of persons 
should be taken into consdieration for finding out 
the cligibility.or otherwise of the candidate con- 


. cerned for his admission. At the expense of repe- 


tition, we make it clear that the view we are taking 
in this case, we, would not take, if the candidate 
concermed or aclaimant seeks his claim to any seat 
available at the diposal of the Government either 
in its colleges or aided or self-financing colleges. 


_As pointed out earlier, different considerations 


would arise in such cases and our decision in this 
case is confined to the peculiar facts and circum- 
stances of this case viz., that it related to the 
admission of a candidate to a seat available under 
the management quota ina self-financing college 
fora period prior to the applicability of Unnikrish- 
nan’s case, (1993)1 S.C.C. 645, rendered by the 
Supreme Court. 

9. Having regard to the community certificate, 
which the petitioner has made available even at 
the time of submitting his records to the fourth 
respondent/college, that the petitioner belonged 
to Barber community which was said to be consid- 
ered asa backward community in Rajasthan State, 
and is still considered to be a most backward class 
in this State, the marks already possessed by him 
satisfy the minimum required eligibility criteria 
prescribed in the qualifying examination and, 
therefore, his selection cannot be said to be bad in 
law. The principle sought to be pressed into serv- 
ice by the respondents that, being an outsider and 
a native of a State other than the State of Tamil 
Nadu, the petitioner cannot claim to be consid- 
ered as a candidate belonging to the Backward 
class and that he had to be considered only as a 
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candidate belonging to open class, does not merit 
our acceptance in the circumstances pointed out 
supra. 

10. The decision of the Supreme Court relied 
upon by learned counsel for respondents Zand 3 
has no relevance to the case on hand. That was a 
case wherein the petitioner before the court was 
born in Tenali in the State of Andhra Pradesh. He 
claimed to belong to Gouda community also known 
as ‘Goudi’ which is recognised as ‘scheduled tribe’ 
in the, Constitution (Scheduled Tribes) Order, 
1950, as amended upto date. The father’ of the 
petitioner therein had obtained a scheduled tribe 
certificate from the Tahsildar and on that basis got 
an employment in S.T. quota in a Government of 
India undertaking and was placed in. Bombay in 
Maharashtra State. The petitioner’was living in 
Bombay since the age of nine years and after 
passing the 12th standard examination of the 
Maharashtra State Board of Secondary and Higher 
Secondary Examination, Bombay Divisional Board, 
he applied for admission to the respondent medi- 
cal colleges seeking benefit of reservation in fa- 
vour of S.Ts. He was denied admission based on a 
circular dated 22.2.1985 issued by the Govern- 
ment of India, Ministry of Home Affairs, which 
stated that aSC/ST person who has migrated from 
the State of origin to some other State for the 
purpose of seeking education, employment, etc., 
will be deemed to be a SC/ST of the State of his 
origin and will be entitled to derive benefits from 
the State of origin‘and not from the State to which 
he has migrated. It was under such circumstances 
and in view of the circular orders, that the Su- 
preme Court held that whenever a member of a 
scheduled caste or scheduled tribe, belonging toa 
particular area ofa country, goes to other areas, he 
does not require the necessary protection and, 
therefore, the petitioner in that case was not en- 
titled to be admitted to the medical college in 
Maharashtra State on the basis of the Scheduled 
Tribe Certificate, as claimed by him. The decision 
of the Supreme Courtis to be distinguished for the 
simple reason that it concerned an admission as 
against a seat reserved for a SC/ST available with 
the College run by the State and not as against a 
seat of the type we are concerned in the present 
case to which the rule of reservation for SC/ST/ 
MBC/BC never applied during the academic year 
in question. The very purpose and object of treat- 
inga candidate belonging toa reserved category or 
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class as one beionging to O.C. outside the State of 
his origin is to ensure that he does not have the 
benefit of reservation in the migrated state who 
need the protection of reservation in that State. 
This principle also would not stand violated in 
case of the nature in respect of a seat which does 
not belong to any reserved or protected group or 
category. The decision of the Supreme Court does 
-not stand in the way of the petitioner in having his 
admission to a seat available in management quota 
inaself-financing college which is not governed by 
any rule of reservation or protection. The conten- 
tions to the contrary on behalfof the respondents, 
therefore, are devoid of merit. 

11. Having regard to the above, we are of he view 
that there is no infirmity in the admission ac- 


-corded to the petitioner in the fourth respondent/ 


College as against a set available in management 
quota in a self-financing college for a period prior 
to the applicability of Unnikrishnan’s case, (1993)1 
S.C.C. 645. Consequently the writ petition shall 
stand allowed and a writ of mandamus shall issue 
as prayed for. No costs. 


V.K. 


Petition allowed. 


[Full Bench] 

IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 

[Special Original Jurisdiction] 


Present: Srinivasan, Bakthavatsalam and 
Janarthanam, JJ. 


W.P.Nos.1059, 1148 and 1294 of 1982 and 4287 of 
1984 21st April, 1994. 
M.Ranka Petitioner 


Vv. - 
State of Tamil Nadu represented by the Secretary 


to the Government, Department of Law 


... Respondent. 


(A) Constitution of India (1950), Art.345 - Expres- 
sion ‘official purpose of the State’ - If includes 
Judicial proceedings or purposes of courts - State 
Legislature’s power to adopt a language for official 
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purposes of State if can be vested.in the President - 
Tamil Nadu Official Language Act, 1956, if falls 
under Entries 2 and 13 of Schedule IV. 

(B) Interpretation of Statutes - Harmonious con- 

„struction. ; 

The expression used in Art.345 of the Constitu- 
tion of India is ‘official purposes of the State’. It is 
elementary that the State comprises of three. or- 
gans, the executive, the Legislature and the Judi- 
ciary. Unless the context otherwise indicates ‘offi- 
cial purposes of the State’ would mean and include 
the purposes of all the three organs of the State. 
The courts and judicial proceedings cannot be 
excluded therefrom. It is only because of that, the 
Constitution took care to expressly exclude the 
Supreme Court and the High Courts from the 
ambit of Arts.345 to 347. There is no merit in 
saying that the language of the High Court shall be 
the language of the subordinate courts as they are 
under the control of the High Court. Art.235 
enumerates the matters with respect to which the 
High Court has control over the courts subordi- 
nate to it. That provision does not override the 
provisions of Art.345. A perusal of Art.235 shows 
that it pertains to the administrative control of the 
subordinate courts. If the said article is construed 

„inthe manner in which the petitioners wanted it to 
be construed, it would run counter to the provi- 
sions of Art.345. It has been repeatedly held that 
if if isa matter of construction of the Constitution 
by the Parliament, the court will have to find out 
the expressed intention from the words of the 
Constitution or the Act, as the case may be and if 
two constructions are possible, the court must 
adopt that which will ensure smooth and harmo- 
nious working of the Constitution and eschew the 
other which would lead to absurdity or give rise to 
practical inconvenience or make well-established 
provisions of existing law nugatory. If the inter- 
pretation put forward by the petitioners is ac- 
cepted, Art.345 will become a dead letter insofar 
as subordinate courts are concerned. It is only by 
a legislation under Art.345, the State Legislature 
can adopt a language as the language for the 
official purposes of the State. That Legislative 
power can certainly be vested in the President 
under Art.357(2) and that has been done in this 
case by the Tamil Nadu State Legislature (Delega- 
tion of Powers) Act, 1976 passed by the Parlia- 
ment. Under that Act, the power of the State 
Legislature to make laws has been, conferred on 
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the President. That power included the power to 
make a law under Art.345. There is also no sub- 
stance in the contention that the impugned Legis- 
. lation will not fall under Entries 2 and 13 of List III 
` of the Seventh Schedule. [Paras. 20 & 21] 
There is no question of the impugned legislation 
being a colourable one. The court has no hesita- 
tion to hold that the impugned provisions do not 
suffer from want of legislative competerices either 
on the part of the State Legislature or on the part 
of the President of India. “ [Para. 23] 
(C) Tamil Nadu State Legislature (Delegation of 
Powers) Act (Central Act XLI of 1976), Sec.3(2) = If 
mandatory - President enacting Tamil Nadu Offi- 
cial Language (Amendment) Act (XLI of 1976) 
without consulting a coñimittee as provided in Pro- 
- viso to Sec.3(2) - Amendment Act if void. 
The provision in Sec.3(2) of the Central Act XLI 
of 1976 is not mandatory. The President is given a 
discretion to decide the same and whenever he 
‘considers 'it practicable, he has to consult the 
committee. The failure to consult a committee 
would only be an irregularity and not an illegality. 
The Amendment Act was placed before the Par- 
liament and got its approval. That cured whatever 
irregularity was there in passing the enactment. 
ie? T [Para. 25] 
(D) Constitution of India (1950), Arts.14 and 19 - 
Tamil Nadu Official Language (Amendment) Act 
{XLI of 1976) - If discriminatory and violative of 
Art.14 or 19. ' i 
Hostile discrimination can be said to arise only 
when a legislation discriminates one person or 
class of persons against others similarly situated 
and denies to the former the-privileges that are 
enjoyed by the latter. A lawyer who is not ac- 
quainted with the language of the court in which 
hewants to practicecannot claim to be in thesame 
Class as the lawyer who is well-versed in that lan- 
guage. The court is unable to discern any violation 
of Art.14 or 19 of the Constitution in the im- 
pugned Act. [Paras. 30 & 33] 
(E) Tamil Nadu Official Languages (Amendment) 
Act (XLI of 1976), Sec.4-B - Constitution of India 
(1950), Art.357(2) - Amendment Act enacted on 
12.11.1976 when emergency was in force - Sec.4-B 
not brought into force - State Government not noti- 
fying date on which it would come into force - 
Emergency ceased - Notification bringing Sec.4-B 
into force in 1982 when proclamation of emergency 
was not in force - Sec.4-B, if inoperative. 


I] Ranka v. State of Tamil Nadu (Srinivasan, J.) (F.B.) 


By the notification in ‘G.O.Ms:No.191, dated 
13.11.1976, pertaining to subordinate criminal 
courts, Sec.4-B of the Tamil Nadu Official Lan- 
guage (Amendment) Act-had come into force 
partly. The section-cannot therefore be consid- 
ered to be a dead letter after 30.6.1977 or even in 
1982. Under Clause (2) of Art.357 of the'Consti- 
tution, the'expression used is ‘any law made’. The 
Amendment Act is certainly a law made by the 
President when the proclamation:under Art.356 


was in force. Such law shall continue in force until - 


altered, or repealed or amended by.a competent 
legislature. Sec’4-B(2) of the said Act énables the 
Government to notify’the date’on:- which Sec.4- 
_B(1)shall conte into force. That power is available 
to the State Government until the provisions of 
Sec.4-B(2) are altered, amended or repealed bya 
competent legislature. Hence, there is no diffi- 
culty in holding that Sec.4-B ‘is operative and 
ronseventy. the notification i is valid. 
‘[Paras. 35, 36 & 39] 
Casa rebated to: ' or 
G.K.Dudani vy. S.D. Sharma. Lk 1986 S.C. 1455. 
[Para.1] "H 
Ramayee y: Muniyandi Konar, (1 HE) M Tal. 442. 
[Para. 18] 
Baradakanta Mishra v. High CourtofOrissa, ALR. 
1976S.C.1899: 1976S.C.R. (Supp.) 561. [Para. 20} 
Chief Justice of Andhra Pradesh v. L.V.A.Dikshitulu, 
ALR, 1979 S.C. 193: 1978 Lab.I.C. 1672: (1979)2 
‘S:C.G. 34: 1979 Serv.L.J. 332. [Para. 20] ` 
Prabhadhak Samiti v. Zila ae Nirikshak, 
A.LR:'1977 All. 164. [Para. 20)" 
Calcutta Gas Company (Proprietary)' Limited v. 
State of West Bengal, ALR. 1962 S.C. 1044: (1962)2 
' S.C:A. 147: (1963)1 S.C.J. 106. [Para.21]}) * 
Jaora: Sugar Mills v. State of Madhya Pradesh, 
A.LR. 1966 S.C. 416: (1966)1 S.C.A. 187: (1966) 1 
S.C.R. 523. [Para.22] ' 
K.C.Gajapati ‘Narayana Dev v. State of Orissa, 
ALR. 1953°S.C. 375: 1954 S.C.A. 1: 1953 S.CJ. 
592: 1954 S.C.R.-1. [Para: 22] - 
RS Joshi v. Ajit Mills, A:-I'R. 1977 S.C. 2279: (1977)4 
S:C.C. 98: 40 S.T.C. 497; [Para. 22] "' 
A.K-Roy v: Union of India, 1982 M.L-J.(Crl.) 524: 
A.LR. 1982 S.C: 710: 1982:Crl. LJ. 340: (1982)1 
S.C.C. 271: 1982 S.C.C. (Eri 152: (1982)2 $.C.J. 
68. [Para. 23] 
Saiyedbhai Kadarbhai v. Saiyed Intajam Hussen, 
ALR, 1981 Gif. 154:'22 Guj.L.R. 596. [Para. 26] 
Ramakrishna Dalmia v. Justice-Tendolkar, A.LR. 
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1958 S.C. 538. [Para. 30] : 
Paradip Port Trust v. Their Workmen, A.I.R. 1977 
S.C.:36: 33 Fac.L.R. 243: 1976 Lab.I.C. 1770: 


(1976) 1 S.C.W.R. 189: (1976)2 Lab.LJ. 409: (1977)1 
“Lab.L.N. 5: (1977)2 S.C.C. 339: (1977)1 S.CR. 


537. [Para. 31] 

Sunil K R.Sahastrabudhey v. Director, LI. T, Kanpur, 
ALR. 1982 All. 398. [Para. 32] 
Lingappa Pochanna v. State of Maharashtra, A.LR. 
1985 S.C. 389: (1985)1 S.C.C. 479: (1985)2S.C.R. 
224. [Para. 33] 

Manickchand v. Sale Mohamed, A.I.R. 1969 S.C. 
751. [Para. 37] 


“The State of Orissa v. Chandrasekhar Singh Bho, 


AIR. 1970 S.C. 398: 1970 Ker.LJ. 120: (1970)1 
S.C.J. 375: (197018. CA. 334: (1970)1 S.C.R. 593. 
[Para. 38] l 

Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the respective'affidavits filed there- 
with, the High Court will be pleased to issue writs 
of (i) declaration, declaring Sec.4-B of the Tamil 
Nadu Official Language Act (XXXIX of 1956) 
and the ‘order’ G.O.Ms.No.9, Law Department, 
dated 18th/19th January, 1982 passed in pursu- 
ance ofthe impugned Sec.4-B of the Act 39 of 1956 


` by-the respondent as invalid, unconstitutional, 


null and void and non est insofar as the petitioner 
concerned (in W.P.No.1059 of 1982); (ii) certi- 
orari calling for the records on the file of the ist 
respondent, Law Department, Secretariat, Fort 
St.Géorge, Madras pertaining to G.O.Ms.No.9, 
Law Department, 18th January, 1982 (Thai’5, 
Thunmathi, Thiruvalluvar Aandu 2013) No.11(2) 
LW/141(t)/82 issued by the Ist respondent and 
quash the same insofar as the petitioner is con- 
cerned (in W.P.No.1148 of 1982); (iii) declaration, 
declaring that'Sec.4-B of Tamil Nadu Official 
Language Act (Tamil Nadu Act XXXIX of 1956) 
and G:0.Ms.No.9, Law Department, Government 
of Tamil Nadu, dated 18.1.1982, issued pursuant 
thereto, are void as being repugnant to Art.235 of 
the Constitution of India, besides being opposed 
to State Policy regarding administration of justice 
in so for affects the petitioner (in W.P.No.1294 of 
1982); and (iv) mandamus (a) directing the Ist 


' respondent to secure a mandate in exercise of the 


powers under Arts.256 and 257 of the Constitu- 


: tion of India or otherwise requiring all the States 


and in particular Tamil Nadu, the 2nd respondent 
herein to retain or reintroduce English is the 


284 


language of the courts, tribunals and other au- 
thorities subordinate to the High Court for use in 
the judicial proceedings so as not to violate the 
petitioner’s fundamental rights guaranteed by 
Arts.19(1)(a), 19(1)(d), 19(1)(e) and 19(1)(g) or 
so as not to impede the exercise of power of 
transfer of High Court under Art.222 or other- 
wise. (b) awarding costs of this petition (in 
W.P.No.4287 of 1984) respectively. 
Ranka, Petitioner (party-in-person) in W.P.No.1059 
of 1982. KV.Padmanabha Rao, for Petitioner in 
W.P.No.1148 of 1982 and W.P.No.4287 of 1984. 
S.Ettikkan, for Petitioner in W.P.No.1294 of 1982. 
K Subramaniam, Advocate General assisted by 
P.Rajamanickam, Government Advocate, for 
Respondent in W.P No.1059 of 1982. 
V.Raghupathy, Additional Government Pleader, 
for Respondent No.1 in W.P.No.1148 of 1982 and 
for Respondent No.2 in W.P.No.4287 of 1984. 
RSanthanam, Additional Central Government 
Standing Counsel, for Respondent No.2 in 
W.P.No.1148 of 1982 and for Respondent No.1 in 
W.P.No.4287 of 1984. 
The Full Bench Judgment of the court was deliv- 
ered by 
Srinivasan, J.: Preliminary: ‘It is time we lifted the 
Language curtain which has descended crise-cross 
across India so that the Indian can understand 
another Indian. St.Paul said in his First Epistle to 
the Corinthians (XIV.11), “Therefore if I know 
not the meaning of the voice, I shall be unto him 
that speaketh a barbarian, and he that speaketh 
. Shall be acommon tongue, whatever it be. We may 
take pride in our mother tongue. We may in the 
locality, town or region from where we come. But 
let us above all prides take pride in being Indians.” 
So said Madon,J. in G.K Dudani v. S.D.Sharma, 
A.I.R. 1986 S.C. 1455. But, the patriotic wisdom 
enshrined in the above observation docs not help 
us in this case in deciding the validity of a legisla- 
tive enactment and a Governmental notification 
issucd thereunder. We have to bear in mind that 
courts cannot substitute their social and economic 
beliefs for the judgment of the legislative bodies. 
We have to decide this case by constitutional 
measurement free of emotion and predilection. 
2. In W.P.No.1059 of 1982, the petitioner is an 
advocate practicing in this Court. He prays for 
issue of a writ of declaration declaring Sec.4-B of 
the Tamil Nadu Official Language Act (XXXIX 
of 1956) and the order - G.O.Ms.No.9, Law 
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Department, dated 18th/19th January, 1982 as in- 
valid, unconstitutional, null and void and non est 
insofar as the petitioner is concerned. The only 
respondent in the petition is the State of Tamil 
Nadu represented by the Secretary to the Govern- 
ment, Department of Law. In W.P.No.1148 of 
1982 filed by another advocate, the only prayer is 
to issue a writ of certiorari calling for the records 
on the file of the Secretary to the Law Depart- 
ment, Government of Tamil Nadu, Madras, per- 
taining to G.O.Ms.No.9, Law, dated 18th January, 
1982 and quash the same insofar as he is con- 
cerned. The second respondent is the Union of 
India represented by th Secretary to the Ministry 
of Law, Justice and Company Affairs. In 
W.P.No.1294 of: 1982, filed by a member of the 


, Coimbatore Bar, the prayer is the same as in 


W.P.No.1059 of 1982. The only respondent is the 
Government of Tamil Nadu. The petitioner in 
W.P.No.1148 of 1982 has filed W.P.No.4287 of 
1984 praying for issue of a writ of mandamus 
directing the Union of India to secure a mandate 
in exercise of the powers under Arts.256 and 257 
of the Constitution of India or otherwise requir- 
ing all the States and in particular Tamil Nadu, the 
second respondent to retain or reintroduce Eng- 
lish as the language of the Courts, Tribunals and 
other authorities subordinate to High Court for 
use in the judicial proceedings so as not to violate 
the petitioner's fundamental rights guaranteed by 
Arts.19(1)(a), 19(1)(d), 19(1)(e) and 19(1)(g) of 
the Constitution of India or so as not to impede 
the exercise of power of transfer of High Court 
Judges under Art.222 of the Constitution or oth- 
erwise. . 
3. These writ petitions except W.P.No.4287 of 
1984 were heard .by a Division Bench at some 
length and orders were reserved. The Division 
Bench passed the following order on 30.3.1984: 
“Since an important question relating to the 
introduction of Tamil as the Official language- 
of the Civil and Criminal Courts ‘in Tamil 
Nadu is involved in these writ petitions, we 
consider it desirable that these petitions are 
heard bya Full Bench. We therefore direct the 
office to place the papers before the Honour- 
able the Chief Justice for orders regarding 
posting of the matter before a Full Bench.” 
But the Full Bench was constituted only in No- 
vember, 1993 and the matters were posted before 
us. The matter could not be heard continuously. 
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The counsel for the respondents concluded their 
arguments on 11.1.1994 and the matter was ad- 
journed to 1.2.1994 for the reply of the petitioner 
in W.P.No.1059 of 1982 at his request. But for 
some reason or other, the matter could not be 
heard. Ultimately, the petitioner filed a memo on 
15.4.1994 stating that he does not insist upon any 
further hearing in the case and the Bench may 
consider the material on record and pronounce 
judgment. 

4. II. History: The Constitution envisages Hindi as 
th common national language. But it could not 
strightaway replace Engiish for reasons too well 
known which do not require to'be set out here. 
Suffice it to note that the controversy about lan- 
guage threatened the unity of the country and the 
constituent ‘assembly adopted half-heartedly a 
compromise formula known as “Munshi-Ayyan- 
gar Formula” resulting in the introduction of Part 
XVIlLin the constitution containing special provi- 
sions relating to language. ' 
5. Chapter I of Part XVII of the Constitution 
relates to language of the Union (Arts.343 and 
344), while Chapter II deals with Regional Lan- 
guages (Arts.345 to 347). Chapter III deals with 
the language of the Supreme Court and the High 
Courts (Arts.348 and 349). Chapter IV provides 
certain special directives (Arts.350, 350-A, 350-B 
and 351). Under Art.343, a period of fifteen years 
from the commencement of the Constitution is 
fixed for continuation of English language for all 
official purposes of the Union for which it was 
being used immediately before such commence- 
ment. Clause (3) of the Article enables the Parlia- 
ment to make a law providing for the use of 
English Language even after the said period of 
fifteen years for such purposes as may be specified 
in the law. In pursuance of the said provision, the 
Parliament passed the Official Language Act, 1963 
(Act 19 of 1963), by which the continuance of 
English language for official purposes of the Union 
and for use in Parliament beyond the period of 
fifteen years from the commencement of the 
Constitution was authorised. We are not, in these 
cases, concerned with the provisions in the said 
Act. ‘ 

6. Even in 1956, the State of Tamil Nadu passed 
the Madras Official Language Act, 1956 (XXXIX 
of 1956), which received the assent of the Gover- 
nor on the 19th January, 1957, to provide for the 
adoption of Tamil as the language to be used for 
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the Official purposes of the State of Madras. The 
preamble refers to the Constitution of India as 
enabling the Legislature ofa State by law to adopt 
any one or more of the languages in use in the 
State as the language to be used for all or any of the 
Official purposes of the State. Obviously, the ref- 
erence is to Art.345 of the Constitution, though 
the number is not mentioned in the preamble. 
Sec.2 of the Act provides-that the Official lan- 
guage of the State of Madras shall be Tamil. Not- 
withstanding that, Sec.3 provides that English 
language shall continues to be used for all the 
official purposes of the State for which it was being 
used before the commencement of that Act until 
the State Government, by notification under Sec.4, 
otherwise direct in respect of any official purpose 
specified in such notification. Sec.4 enables the 
Government to issue notifications from time to 
time and direct that Tamil shall be used in respect 
ofsuch official purpose as may be specified in the 
notification. Under Sec.5, the language to be used 
in Bills, Acts, Ordinances or orders, rules, regula- 
tions and bye-laws etc., shall be Tamil from such 
date as the Government may appoint. The Gov- 
emment was empowered to appoint different dates 
in respect of the different:items referred to in the 
section. Sec.6 enjoins the placing of all notifica- 
tions issued under Secs.4 and 5 as soonas possible 
on the table of both the Houses of the State 
legislature and shall be subject to such modifica- 
tions by way of amendment or repeal as the Legis- 
lative Assembly may make within fourteen days 
from which the House actually site either in the 
same Session or in more than one session. 

7. The State passed another legislation called the 
Madras State Legislature (Continuance of use of 
English. Language) Act, 1964 (Act 38 of 1964) 
providing for the continuance of the English 
Language for the transaction of business in the 
legislature of the State of Madras, notwithstand- 
ing the expiration of the period of fifteen years 
from the commencement of the Constitution of 
India. In exercise of the powers conferred under 
Sec.4 of Act XXXIX of 1956, the State Govern- 
ment issued a notification in G.O.Ms.No.5630 of 
1969, Public (Tamil Development-I), dated 13th 
November, 1969. The Notification referred also 
to Sec.137 of the Code of Civil Procedure. Under 
that Notification, Tamil language was officially 
adopted as the Court language in the subordinate 
courts and came into force on 14th January, 1970. 
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Under the express terms of the notification, Tamil. 
was to be used by the-subordinateé courts only for. 
recording evidence. 

8. The State came under President’ eRulewyvirie 


of a proclamation issued under Art.356(1) of.the - 


Constitution on 31.1.1976. Under that proclama- 


tion, the President of India assumed to himself all . 


functions of the Government of the State and all 


powers vested in or exercised by the Government, 


declared that the powers of the legislature of the 
Stateshall be exercisable by or under the authority 


of Parliament and made certain consequential . 
and incidental provisions which he considered - 


necessary and desirable for giving effect to the 
object of the proclamation. On the same day, he 
passed an order pursuant to sub-clause (i) of Clause 


(c) of the, proclamation, directing that all the: 


functions of the Government and all the powers 
vested in or exercisable by the Governor of the 
State under-the Constitution.or under any law in. 
force in the State which had been assumed by him 
by virtue of clause (a) of the proclamation, shall, 
subject to his superintendence, direction and control, 
by exercisable also by the Governor of the State. 
9. The Parliament passed an enactment called the 
Tamil Nadu State Legislature: (Delegation of 
Powers) Act, 1976 (hereinafter referred to as 
“Central Act 41 of 1976”), in March, 1976, confer- 
ring on the President, the power, of the State 
Legislature to make laws. Sec.3 of the Actis in the 
following terms: , 


“3, (1) The power of the Legislature of the: 


State of Tamil Nadu to make laws, which has 
been declared by the proclamation to be exer- 
cisable by or under the. authority of Parlia; 
ment, is hereby conferred on the President. 


(2) In the exercise of the said power, the Presi-- 


dent may, from time to time, whether Parlia- 
ment is or is not in session, enact, as a Presi- 


dent’s Act, a Bill containingsuch Per as 


he considers necessary: s A 
Provided that before enacting any stich: Act, 


the President shall whenever he considers it - 
practicable to do so, consult a committee . 
constituted for the purpose, consisting of forty . 


‚members of the House -of the-People nomi- 
nated by the Speaker and twenty members of 
the Council of State nominated by the Chair- 
man. 

(3) Every Act enacted by the President under 
Sub-sec.(2) shall as soon as may be after enact- 
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ment, be laid before each House of Parlia- 
ment., ; Le 
(4) Either House of Parliament may, by resolu- 
tion; passed within thirty days fromthedateon . 
which the Act has been laid-before it under 
Sub-sec.(3) which period may be comprised in 
one session or in two.sessions, direct any 
modifications to be made in the Act and if the 
modifications are agreed to by the other House 
of Parliament during the session succeeding . 
such modifications-shall be given effect to by 
the President by enacting an amending Act: 
under Sub-sec.(2) provided that nothing in - 
this sub-section shall. affect the validity of the ~ 
Act or ofany action taken thereunder before it 
is so amended.” 

That Act received the Assent of the President on 

22.3.1976. ' ; ' A RT 

10. By virtue of the power conferred by the afore- 


. Said Act, the President enacted Tamil Nadu Offi- . 


cial Language (Amendment) Act, 1976 (41 of 
1976) (hereinafter referréd to as ‘the Act’), amend- 
ing the provisions of the Tamil, Nadu’ Official - 


. Language Act, 1956. The Amendment Act pro- 


vides for the insertion of Secs.4-A and 4-B in the. 
Act of 1956. The two sections read as follows: 

“4-A. Declaration of Tamil as the language’of 
Courts for recording evidence in all proceedings: 
Notwithstanding anything contained in Secs.2, 
3 and 4 ofthis Act or in the Code of Civil 
‘Procedure, 1908 (Central.Act V of 1908) orin . 
the Code of Criminal Procedure, 1973 (Cen- 
tral Act 2 0f 1974), eee language ; 
ofall-, -. 

(i) Civil and Criminal Courts subordinate to 
„the High Court; :¢ ae 

(ii) Tribunals; and. oo 

(iii) Rent Courts and Revenue Courts, 

for the purpose of! ne iunge in all 
proceedings’ .  :!. s : 
Provided that the Presiding Officer ofany such 
court or tribunal may, in recording evidence in 
Tamil, employ English words and phrases, 
wherever he feels, necessary, to bing ol out the . 
‘exact purport and meaning; 

Provided further that the High Court may, by 
general or special-order, permit- . ; 
(i) any class of Presiding Officers of Civil and 
Criminal Courts, or Tribunals, or: 
(ii) any Presiding Officer of any such court or 
Tribunals to record evidence-:in English in 
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such circumstances and for such period as may 
be special in such order; 
provided also that the Board of Revenue may, 
_ general or special order, permit- ,, 
(i) any class of Presiding Officers of Rent courts 
or Revenue Courts, or 
(ii) any Presiding Officer of any such court, to 
record evidence in English in such circum- 
stances and for such period as may bespecified 
in such order. a 
Explanation: In this section andin Sec.4-B, 
“Rent Court” or “Revenue Court” shall mean 
any Court presided over by an Officer of the 
“Revenue Departments” 
4-B. Declaration of Tamil as the language of 
courts for writing judgments, decrees and orders: 
(1) Notwithstanding anything contained in 
Secs.2, 3and 4 of this Act of in the Code of Civil 
Procedure, 1908 (Central Act V of 1908) or in 
the Code of Criminal Procedure, 1973 (Cen- 
tral Act 20f 1974) and subject to the provisions 
of Sub-sec.(2), Tamil shall be the language of 
all- 
(i) Civil Courts subordinate to the High Court; 
(ii) Criminal Courts subordinate to the High 
Court, 
(iii) Tribunals; and 
(iv) Rent Courts and Revenue Courts _ 
for the purpose of writing judgments, decrees, 
and orders; 
Provided that the Presiding Officer ofany such 
court or Tribunal may, in writing judgments, 
decrees and orders in Tamil, employ English 
words and phrases wherever he fecls neces- 
sary, to bring out the exact purport and mean- 
ing. 
Provided that the High Court may, by general 
or special, order, permit- 
(i) any class of Presiding Officers of Civil or 
Criminal Courts, or tribunals, or 
(ii) any Presiding Officer of any such Court or 
Tribunals, 
to write judgments, decrees and orders in English 
in such circumstances and for such period as 
may be specified in such order. ; 
(2) The provisions of Sub-sec.(1) shall come 
into force on such date as the State Govern- 
ment may, by notification, appoint and differ- 
cnt dates may be appointed in respect of- 
(i) Civil Courts subordinate to the High Court; 
(ii) Criminal Courts subordinate to the High 
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Court; 

(iii) Tribunals; and 

(iv) Rent Courts and Revenue Courts.” 
The said Act came into force on 12.11.1976. Act- 
ing under Sec.4-B, the State Government made an 
order G.O.Ms.No.191, Law, dated 13th Novem- 
ber, 1976 making Tamil the language in which 


_ Judgments, decrees and orders are to be written by 


the subordinate criminal courts. : 
11. The proclamation under Art.356 of the Con- , 
stitution relating to the State expired on 30.6.1977. 
But, before the said date, when the proclamation 
was in force, the Parliament passed the Constitu- 
tion (Forty-second amendment) Act, 1976. By 
Sec.51 of. the said Amendment Act, Art.357(2) of 
the Constitution was amended and it came into 
force on 3.1.1977. Before the said amendment, 
Clause (2) in Art.357 was in the following terms: 
“Any law made in exercise of the power of the 
legislature of the State by Parliament or the 
President or other authority referred to in sub- 
Clause (a) of clause (1) which Parliamentor the 
President.or such other authority would not, 
but for the issue of proclamation under Art.356, 
have been competent to make shall, to the 
extent of the incompetency, cease to have ef- 
fect on the expiration of a period of one year 
after the proclamation has ceased to operate 
except as respects things done or omitted to be 
done before the expiration of the said period, 
unless the provisions which shall so cease to 
have effect arc sooner repealed or re-enacted 
with or without modification by Act of the 
appropriate Legislature.” 
That clause was substituted by the DAOME clause 
by the amendment: 
“Any law madc in exercise of the power of the 
Legislature of the State by Parliament or the 
Presidentor other authority referred to in sub- 
Clause (a) ofclause (1) which Parliament or the 
President or such other authority would not, 
but for the issue of a proclamation under Art.356, 
have been competent to make shall, after the 
proclamation has ceased to operate, continue 
in force until altered or repcaled or amended 
by a competent Legislature or other author- 
ity.” 
It has to be noted that the amendment of the 
Constitution came into force when the proclama- 
tion of emergency was in operation, with the rc- 
sult, the Act passed by the President viz., the Tamil 
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Nadu Official Language (Amendment) Act, 1976, 
would continue in force inspite of the expiration 
of the proclamation until altered or repealed or 
amended by a competent Legislature or other 
authority. Itis brought to our notice by the learned 
Advocate General that the said Act was placed 
before the Council of States on 20.6.1977 and 
before the House of the people on 22.6.1977 and 


thus it had received the approval of both the ' 


Houses of the Parliament. 

12. Under Sec.4-B (2) of the Tamil Nadu Official 
Language Act, the State Government is empow- 
ered .to notify the date or dates from which the 
provisions of Sub-sec.(1) of that Section shall 


come into force. In exercise of the said powers, the- 


State Government issued a notification in 
G.O.Ms.No.9, Law, dated 18th January, 1982 
appointing the Ist day of Fehruary, 1982 as the 
date on which the provisions of Sub-sec.(1) of 
Sec.4-B of the Tamil Nadu Official Language Act 
‘shall come into force in respect of (1) civil courts 
subordinate to the High court; (ii) tribunals and 
(iii) rent courts and revenue courts. The same was 
placed before the State Legislative Assembly on 
22.3.1982 and before the State Legislative Council 
on 23.3.1982. 
13. III. Contentions: The petitioner in W.P.No.1059 
of 1982 has raised the following contentions: - 
1. The President was not competent to enact 
the amendment Act of 1976, as he had not 
consulted a Committee as provided in the proviso 
to Sec.3(2) of the Central Act 41 of 1976. 
2. The provisions in Arts.345 to 347 of the 
Constitution do not permit the use of any 
regional language in courts. The expression 
“official purpose of the State” found in the 
Article would not include Judicial proceedings 
or purpose of courts. 
3. The subordinate courts are under the con- 
trol of the High Court under Art.235 of the 
Constitution and in view of the provisions 
contained in Art.348 of the Constitution, the 
State Legislature has no power to determine 
the language to be used in such ‘courts. 
4, Entries 2 and 13 in List HI of the Seventh 
Schedule of the Constitution on which reli- 
ance is placed by the State will not cover the 
language of the courts. 
5. Under Art.356, the President can be vested 
only with such powers of the State Legislature 
as would fall within the entries in List II in the 
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Seventh Schedule and none other. 
6. The Presidential enactment is violative of 
Arts.14 and 19(1)(a) and (g) of the Constitu- 
tion and therefore, void. it also offends ae) 
and Art.315 of the Constitution. 
14. The petitioner in W.P.Nos.1148 of 1982 and 
' 4287 of 1984 put forward the following conten- 
tions: ' 
1. The power to prescribe an official language 
for a State is vested exclusively on the State 
Legislature and it could not have been validly 
exercised by the President of India as evident 
from the proclamation issued by him read with 
the relevant provisions of the Constitution. It 
‘is submitted that the power under Art.345 of 
the Constitution conferred on the State Legis- 
lature to adopt by law any one or more of the 
languages in use in‘the State as the language or 
Janguages to be used for all or any of the 
Official purposes of the State will’ not -fall 
within the expression “power to make laws” 
found in Art.357 and, therefore, the President 
is conferred only with a limited power and not 
all the powers of the Legislature. 
2. Even assuming that the President could 
have validly passed the Amendment Act, Sec.4- 
B of the Tamil Nadu Official Language Act 
was not in force on the date of the impugned 
notification ie. 19.1.1982 as it had already 
lapsed and it was not savcd by the forty-second 
Amendment of the Constitution. 
3. The expression “official purpose’ found in 
Art.345 of the Constitution would not include 
“judicial proceedings. before the subordinate 
courts”. 
4. The impugned notification is unconstitu- 
tional in as much as it cuts into the powers of 
superintendence and control of the High Court 
over the subordinate courts and violates the 
fundamental rights of the petitioner guaran- 
teed by Arts, 19(1)(), (c) and (g) of the Consti- 
tution. 
5. As it is now finally established, that Judges 
can be transferred from one High Court to 
another from time to time in variable num- 
bers, that power of transfer cannot be whittled 
down or affected in any manner by making the 
regional or local language as the language of 
the courts at any level. 
The counsel for the petitioner in W.P.No.1294 of 
1992 has adopted the above arguments. 


II] Ranka v. State of Tamil Nadu (Srinivasan, J.) (F.B.) 


15. IV. Discussion: The above contentions can be 
- conveniently classified under four broad heads as 
below and considered: 
A. Legislative competence: That will cover 
contentions 2 to 5 of the petitioner in 
W.P.No.1059 of 1982 and contentions 1 and 3 
of the petitioner in W.P.Nos.1148 of 1982 and 
4287 of 1984, 
B. Failure to adopt the prescribed procedure: 
Non-consultation with the Commitice under 
Sec.3(2) of the Central Act 41 of 1976. That 
will cover contention No.1 of the petitioner in 
W.P.No.1059 0f.1982. 
C. Violation of Arts.13, 14, 19(1), 222. and 315 of 
the Constitution of India: That will cover con- 
tention 6 in W.P.No.1059 of 1982 and conten- 
tions 4 and 5 in the other writ petitions. 
D.Sec.4-B of the Tamil Nadu Official Language 
Act: Whether inoperative that will cover con- 
tention 2 in W.P.Nos.1148 of 1982 and 4287 of 
1984. 
16. Before proceeding to discuss the merits of the 
contentions. It is necessary to refer to the provi- 
sions in the Code of Civil Procedure and the Code 
of Criminal Procedure, which have been in exis- 
tence even prior to the advent of the Constitution 
of India. Sec.137(1) of the Code of Civil Procedure 
provided that the language, which on the com- 
mencement of the Code was the language of any 
court subordinate to a High Court, shall continue 
to be the language of such subordinate court until 
the local Government other wise directs. Under 
Clause (2), the local Government was empowercd 
to declare what shall be the language of any such 
court and in what character applications to and 
proceedings in such Courts shall be written. Under 
clause (3), where the Code requires or allows 
anything other than the recording of evidence to 
be done in writing in any such court, such writing 
may be in English, but ifany party,or his pleader is 
unacquainted with English a translation into the 
language of the court shall, at his request, be 
supplied to him. The word ‘local’ appearing in 
Clauses (1) and (2) was substituted by the word 
“State” in 1950 after the passing of the Constitu- 
tion. Sec.138 of the Code of Civil Procedure 
empowered the local Government to issue a noti- 
fication in the local Official Gazette directing with 
respect to any Judge specified therein or falling 
under a description set forth therein, to take down 
evidence in the English language and in the man- 
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ncr prescribed in cases in which an appcal was 
allowed. The words ‘local Government’were sub- 
stituted by the words ‘High-Court’ by Act 14 of 
1914. The words ‘Local Official Gazette’ were 
substituted by the words ‘Official Gazette’ in 1937. 
17. In the Criminal Procedure Cade of 1898, 
Secs.218(2),221(6), 265(1), 356, 357, 367 and 372 
contained provisions relating to the language of 
courtand the.use of English with respect to matter 


Specified therein. It is not necessary for the pur- 


pose of this case of refer to them in detail. Sec.558 
of that Code enabled the State Government to 
determine what shall be deemed to be the lan- 
guage of each court within the territorics admini- 
stered by such Government, other than a High 
Court of Part A State or Part B State for the 
purpose of the Code. In the Criminal Procedure 
Code of 1973 (Act 2 of 1974), Sec.265 provides 
that cvery record of the substance of the evidence 
in a casc tricd summarily and judgment therein 
shall be written in language of the court. Sec.272 
empowered the State Government to determine, 
for the purposes of the Code, the language ofeach 
court within the State other than the High Court. 
Sec.277 relates to the language of record of evi- 
dence. Sec.354 provides that except as otherwise 
expressly provided by the court, every judgment 
referred to in Sec.353 shall be written in the lan- 
guage of the court. We have already referred to the 
notification made in G.O.Ms.No.191, dated 13th 
November, 1976 with reference to subordinate 
criminal courts, as a result of which -Tamil has 


‘become the language for the purpose of writing 


judgments, decrees and orders by those courts. We 
have also referred to the notification under Sec.4 
of Act 39 of 1956, whereby Tamil was to be used by 
the subordinate courts for recording evidence. 
Strictly speaking, Sec.4-A of the Amendment Act 


.was in effect on incorporation of the notification 


of 1969 as part and parcel of the Act-of 1956. 
Secs.4-A and 4-B contain anon obstante clause by 
which they.are given overriding effect as against 
the provisions in Secs.2 to 4 of the said as well as 
the Code of Civil Procedure and the Code of 
Criminal Procedure. 

18. It will also be convenient here t to refer to the 
judgment of a single Judge of this Court in Ramayee 
v.. Muniyandi Konar, (1978)2 M.LJ. 442. The learned 
Judge held that a judgment written by a District 
Munsif in Tamil was no judgment at all and it was 
a mere waste paper inasmuch as Sec.4-B was not 


~ 


290 


notified by the State Government with reference 
to civil courts. The learned Judge said: 
“Till today no notification has been issued by 
the State Government making Tamil the 
medium of expression in judgment, decrees 
and ordersin oursubordinate civil.courts. This 
means that even now they must not be express- 
ing themselves in any language'other than 
english. Forallwe know, this situation may not 
last long. But, for the desired change to occur, 
it is the State Government who should be the 
prime mover. We, Judges, cannot usurp the 
exclusive initiative either anticipatorily or even 
experimentally. Hence, until the day the State 
Government Acts, Iam afraid the subordinate 
civil judiciary in Tamil Nadu will have to go on 
composing their judgments in language winch 
is, recognizably, English.” . ° 
That judgment was probably the cause of action 
for the issue of the impugned notification by the 
Government in 1982. 
19. A. Legislative Competence: It is'vehemently 
contended that the proviso to Art.345 of the 
Constitution does not enable the State Legisla- 
ture to make a regional language, the language of 
courts. It is argued that the expression’“official 
purposes” used in the proviso excludes courts and 
judicial proceedings. According to learned coun- 
sel “official purposes” can only mean administra- 
tive and legislative purposes but not judicial pro- 
ceedings. Supports sought to be derived from the 
provisions of Act XXXIX of 1956 itself. It is 
contended that if the expression “official 
purposes” includes courts and judicial proceed- 
ings, there is no necessity at all to introduce Secs.4- 
A and 4-B by amending the Act. It is further 
argued that Part XVII is a special provision in the 
Constitution relating to Official Language. Chap- 
ter III thereof relates to Courts. Though Art.348 
refers.only to'the Supreme Court and the High 
Courts expressly, it would include the subordinate 
courts as they are all under the control of the High 
Court. Under Clause (2) of Art.348, the expres- 
sion “official purposes of the State” is used in 
juxta-position to the expression “proceedings in 
High Court” that, according to learned counsel, 
shows that “official purposes of the State do not by 
themselves include proceedings in court and, 
therefore, there was a necessity to mention ex- 
pressly the proceedings in the High’ Court in the 
Article. If“official purposes of the State” included 
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proceedings in courts, there would have been no 
necessity at all to mention separately “procecd- 
ings jn the High Court” Our attention is drawn-to 


`Art.120 of the Constitution, which provides that 


notwithstanding anything in Part XVII, but, sub- 
ject to the provisions of Art.348, business in Par- 
liament shall be transacted in Hindi or in English. 
It is contended that the supremacy of Art.348 is 
clearly recognised by the Constitution and “pro- 
ceedings in courts” will stand ona different pedes- 
tal from other “official purposes of the State”. A 
similar provision is found in Art.210, which re- 
lates to the language to be used in the State 
Legislatures. There again, it is made subject to 
Art.348. 

20. We do not find any substance in any of the 
above contentions. The expression used in Art.345 
is “official purposes of the State”. Itis elementary 
that the State comprises of three organs, the ex- 
ecutive, the Legislature and the judiciary. Unless 
the context otherwise indicates, “official purposes 
ofall the three organs of the State. The courts and 
judicial proceedings cannot be ‘excluded there- 
from. It is only because of that, the Constitution 
took care to expressly exclude the Supreme Couit 
and the High Courts from the ambit of Arts:343 to 
347. There is no merit in saying that the language 
of the High Court shall be the language ofthe 
subordinate courts as they are under the control of 
the’ High Court. Art.235:enumerates the matters 
with respect to which the High Court has control 
over the courts subordinate to it. ‘That provision 
does not override the provisions of Art.345. A 
perusal of Art.235 shows that it pertains to the 
administrative control of the subordinate courts. 
If the said article is construed in the manner in 
which the petitioners wanted it to be construéd,'it 
would run counter to the provisions of Art.345. It 
has béen repeatedly held ‘that if'it is a matter of 
construction of the Constitution by the Parlia- 
ment, the court will have to find out the expressed 
intention from the words of the Constitution or 
the Act, as:the case may be, and if two construc- 
tions are possible, the court must adopt that which 
will ensure smooth and harmonies working of the 
Constitution and eschew the other which would 
lead to absurdity or give rise to practical inconven- 
ience or make well established provisions of exist- 
ing law nugatory. If the interpretation put forward 
by the petitioners is accepted; Art.345 will becom 
a dead-letter'in so far as subordinate courts are 
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concerned. we cannot accept such an interpreta- 
tion. The meaning of the word “control” used in 
Art.235 of the Constitution’ and the nature and 
scope thereof have been explained in Baradakanta 
Mishra v. High Court of Orissa, ALR. 1976 S.C. 
1899; 1976.S.C.R. (Supp.) 561. Referring to the 
earlier decisions of the court, it is held that the 
word ‘contro?’ includes disciplinary control and it 
is vested in the High Court to effectuate the pur- 
pose ofsecuring independence of the subordinate 
judiciary. It is stated that the High Court is made 
the sole custodian ‘of:control over the judiciary, 
which is not merely the power to arrange the day- 
to-day working of the court, but’ includes some- 
thing in addition to the mere superintendence of 
the court and’ over conduct and discipline of the 
Judges. The same viewis-reiterated in ChiefJustice 
of Andhra Pradesh v. L.V_A. Dikshitulu, AJR. 1979 
S.C. 193: 1978 Lab.I.C. 1672: (1979)2 S.C.C. 34: 
1979 Serv. L-J. 332, that will not cover the language 
to be used in the courts. Language is not a matter 
as between the High Court and the subordinate 
jcourts, but it is a matter relating to a litigant who 
approaches the subordinate court. That is why a 
separate provision’ is made ‘in Art.345 of the 
Constitution which: is in consonance with the 
previous legislative history. As-seen from the 
provisions of the Code of Civil Procedure and 
Code of Criminal Procedure, the determination 
of the language of court was left with the local 
Government previously and affer the passing of 
the Constitution with the State Government. It is 
worthwhile referring to the following passage in 
the judgment of Division Bench of the Allahabad 
High Court in Prabhadhak Samiti v. Zila Vidyalaya 

Nirikshak, A.I.R. 1977 All. 164: 
“6. It cannot be doubted:that the proceedings 
of the courts'functioning for the benefit of the 
' mhabitants of any place must on principle be 
conducted in a language understood by them. 
It docs not appear to be sufficiently realised 
that the employment of an indigenous ‘lan- 
guage is essential'for maintaining the demo- 
‘cratic Character of the courts. ‘They can be 
‘linked with.the pcople only by using their 
languagc it isa necessary democratic feature of 
the courts and oncofthe foundations ofsocial- 
` ist justice. Even Communist thinkers hke Lenin 
attached great importance to the democratic 
form of the functioning of the courts. Lenin 

w= Said that: 
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Courts will be able to ensure, through demo- 
cratic form conforming to the principles of the 
Soviet system, that aspirations for discipline 
and self-discipline do not remain vain aspira- 
tions... .. ..(V.LLenin “Collected Works” Vol.27, 
page 218 Mahatma Gandhi down right re- 
jected the slavish adoption of a foreign lan- 
guage. 
He said: 
“I must not be understood to decry English or 
its noble literature. The columns of the Har- 
ijan are sufficient evidence of my love of Eng- 
lish. But the nobility of its literature cannot 
avail the Indian nation any more than the 
temporate climate or the scenery of England 
can avail her. India has to flourish in her own 
climate and scenery and her own literature, 
even thoughall the three may be inferior to the 
‘English climate, scenery an literature. We and 
our children must build on our own heritage. If 
we borrow another, we improverish our own. 
We'can never grow on foreign victuals. Life 
and Thoughts of Mahatma Gandhi” edited by 
Krishna Kripalani, page 154.) 
In the same judgment, the Bench accepted the 
argument that “official purposes of the State” 
would include judicial functions of the State and 
Said that dispensation of justice is one of the 
fundamental acts of the State. ; 
21. Another argument advanced by the petition- 
ers is that Entries 2 and 13 of the Concurrent List 
in the Seventh Schedule wili not cover the im- 


= 


pugned Legislation. According to the petitioners, 


the two cntrics relate only to the procedure and 


not to the language to be uscd in courts. It is also 


also contended that the impugned provisions contain 
a non obstante clause that they will have effect 
notwithstanding anything contained in the two 
Codes and, therefore, the State cannot rely upon 
those two Entries. It is argued that the legislation 


‘is a colourable onc and it is totally void. Another 


limb of the argument is that under Art.357(2) of 
the Constitution, the President can be vested only 
with the ordinary Icgislative powers of the Legis- 
lature and not with any Constitutional powcr. The 
argument is that under Art.345 of the Constitu- 
tion, the State Legislature has a Consututional 
power to adopt any one or morc of the languages 
in use in the State or Hindi as the language or 
languages to be used for all or any of the official 
purposes of the State. That power ts entirely dif- 


292 


ferent from the ordinary legislative power which is 
conferred on the Legislature over the matter set 
out in Lists II and III of the Seventh Schedule. 
There is absolutely no merit in these arguments. 
Art.345 also contemplates only the making of a 
law by the Legislature in order to adopt anyone or 
more of the’ languages. In our opinion, learned 
counsel, wants to make a distinction between 
tweedleddum and tweedledce. It is only by a legis- 
lation under Art.345, the State Legislature can 
adopt a language as the language for thc official 
purposes of the State. That legislative power can 
certainly be vested in the President under Art.357(2) 
and that has been done in this case by the Tamil 
Nadu State Legislature (Delegation of Powers) 
Act, 1976 passed by the Parliament. Under that 
Act, the power of the State Legislature to make 
laws has been conferred on the President. That 
power included the power to make a law under 
Art.345. There is also no substance in the conten- 
tion that the impugned legislation will not fall 
under Entries 2 and 13 of List HI of the Seventh 
Schedule. We have already stated enough to show 
that the language of the courts was undoubtedly a 
matter dealt with by the Codes of Civil Procedure 
and Criminal Procedure. There is no question of 
the impugned legislation being a colourable one. 
Even in the matter of construing the Entrics in the 
Lists given in Seventh Schedule of the Constitu- 
tion, it has been held in Calcutta Gas Company 
(Proprietary) Limited v. State of West Bengal, A.LR. 
1962 S.C. 1044: (1962)2S.C.A. 147: (1963)1 S.C.J. 
106, that every attempt should be made to harmo- 
nise the apparently conflicting entries not only of 
different lists but also of thesamce listand to reject 
that construction which will rob one of the entries 
of its entire content and makc it nugatory. 

22. InJaora Sugar Mills v. State of Madhya Pradesh, 
A.LR. 1966 S.C. 416: (1966)] S.C_A. 187: (1966) 1 
S.C.R. 823, the court referred with approval to the 
observation made by Mukherjea, J. in KC.Gajapati 
Narayana Dev v. State of Orissa, A.LR. 1953 S.C. 
375: 1954 S.C.A. 1: 1953 S.C.J. 592: 1954 S.C.R 1, 
that the idea conveyed by the expression colour- 
able legislation is that although apparently a 
Legislature in passing a Statute purported to act 
within the limits ofits powers, yct in substance and 
in reality it transgressed these powers, the trans- 
gression being veiled by what appears, on proper 
examination, to be a mere pretence or disguise. 
The court said that where a challenge 1s made on 
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that ground, what has to be proved to the satisfac- 
tion of the court is that though the Act ostensibly 
is within the legislative competence of the Legis- 
lature in question, in substance and in reality it 
covers a field which is outside its legislative com- 
petence. The same proposition is reiterated in 
RS Joshi v. Ajit Mills, AIR. 1977 S.C. 2279: (1977)4 
S.C.C. 98: 40 S.T.C. 497. 

23. It has been held in A.K. Roy v. Union of India, 
1982 M.L.J.(Crl.) 524: ALR: 1982 S.C. 710: 1982 
Cri. L.J. 340: (1982)1 S.C.C. 271: 1982 S.C.C. (Crl.) 
152: (1982)2 S.C_J. 68, that Ordinances issued by 
the President and the Governors and the laws 
made by the President or his delegate under 
Art.357(1) partake fully of legislative character 
and are made in the exercise of legislative power, 
within the contemplation of the Constitution. 
Hence, the validity of the said law has to be de- 
cided as any other legislative enactment. If the 
State Legislature was competent to pass an enact- 
ment, that power having been vested in the Presi- 
dent under Art.357 of the Constitution, he was 
also competent to pass the same. We have n 
hesitation to hold that the impugned provisions 
do not suffer from want of legislative competence 
either on the part of the State Legislature or o 
the part of the President of India. 

24. B. Failure to adopt the prescribed procedure: It 
is argued that the Amendment Act is void as the 
President failed to consult a Committce as re- 
quired by Sec.3(2) of the Central Act 41 of 1976. 
While the Parliament conferred by that Act the 
power of the Legislature of the State of Tamil 
Nadu, it provided that before enacting any Act, 
the President shall whenever he considers it prac- 
ticable to do so, consult a Committce constituted 
for the purpose consisting of forty members of the 
House of the People nominatcd by the Speaker 
and twenty members of the Council of States 
nominated by the Chairman. This contention is 
raised only in W.P.No.1059 of 1982. But, the Union 
of India is not made a party thereto. However, the 
Union of India is a party to the other two writ 
petitions and represented by counsel. It is not in 
dispute that a Committce was not constituted. 
The question is whether the non-Constitution of 
a Committee and the absence of consultation by 
the President with such a Committee would in- 
validate the Amendment Act. 

25. The provision in Sec.3(2) of the Central Act 41 
of 1976 is not mandatory. The President is givena 
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discretion to decide the same and whenever he 
considers it practicable, he has to consult the 
Committee. The failure to consult a Committee 
would be an irregularity and not an illegality. But 
the more important aspect which defeats the argu- 
ment is that the Amendment Act was placed be- 
fore the Parliament and got its approval. It was 
tabled on 20.6.1977 before the Rajya Sabha and on 
22.6.1977 before the Lok Sabha. That cured what- 
ever irregularity was there in passing the enact- 
ment. 
26. That is the view expressed by the Gujarat High 
Court in Saiyedbhai Kadarbhai v. Saiyed Intajam 
Hussen, A.I.R. 1981 Guj. 154: 22 Guj.L.R. 596, the 
President passed Gujarat Rural Debtors’ Relief 
Act (35 of 1976 when the State was under Presi- 
dent’s Rule without consulting the consultative 
committee as provided in the proviso to Sec.3(2) 
of the Gujarat State Legislature (Delegation of 
Powers) Act, 1976. The court held that the failure 
to consult a Committee will not vitiate the enact- 
ment. The Bench said: 
“We do not think omission on the part of the 
President to consult the Consultative Com- 
mittee as required by Sec.3 was an illegality 
which rendered the impugned law void ab ini- 
tio. The requirement of consulting the Consul- 
tative Committee was nothing more than the 
requirement to be in touch with the demo- 
cratic opinion obtaining in the State because 
in a democratic society no law which does not 
express the will of the people can be enacted. 
When the State is under President's Rule, it is 
reflected by the Members of the Consultative 
Committee. However, it is also reflected by the 
Parliament. Therefore, if the President fails to 
consult the Consultative Committee and en- 
acts a law which is ultimately placed before the 
Parliament, then the requirement of enacting 
a lawin consonance with publicwill is satisfied. 
Sub-sec.(3) of Sec.3 of the Gujarat State Leg- 
islature (Delegation of Powers) Act, 1976, 
required that “Every Act enacted by the Presi- 
dent under Sub-sec.(3) shall, as soon as may be 
after enactment, be laid before each House of 
Parliament.” i 
27. With respect, we agree. In this case also the 
Amendment act was laid before both the Houses 
ofParliamentand theargument and the argument 
of the petitioner is rejected. 
28.C. Violation of Arts.13, 14, 19(1), 222and315 of 
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the Constitution of India: The bone of contention 
is that the petitioners are practising advocates and 
they do not know Tamil. There are several other 
advocates practising in Tamil Nadu without know- 
ing Tamiland they will be deprived of their funda- 
mental right to carry on their profession as advo- 
cates if Tamil is made the language of courts. The 
impugned enactment and the notification are 
making a hostile ‘discrimination between Tamil 
knowing advocates and other advocates. Under 
the provisions of the Advocates Act, all advocates 
are equal and they have a right to practise any- 
where in India and appear before any court. In one 
way the impugned law treats unequals as equals by 
not providing for any exemption or special provi- 
sion for the advocates who do not know Tamil. 
There is no merit in any of these arguments. 
29. As pointed out by the learned Advocate-Gen- 
eral, “advocacy is not a vocation for private gain 
but is an institution created by the State of public 
good”, (See Anand’s Professional Ethics of the 
Bar, p.15). The Act is passed with the object of 
benefiting the litigants in Tamil Nadu. Most of 
them are agricultural peasants and they do not 
know English. In 47 C.W.N. 117 (J.S.), it is said: 
“Those who are concerned with the admini- 
stration of justice in India have often felt dis- 
turbed by the unreality of much of the recorded 
evidence on which cases are decided. The court 
language of this country is English, but the 
proportion of litigants and witnesses who know 
the language at all is infinitesimal. Even among 
lawyers many can be found whose knowledge 
of English is of less than striking. The Judge 
again is often an Englishman who, inspite of 
his prizes for proficiency in the vernacular, 
possesses no more than a smattering of the 
language in which the case is unravelled before 
him. Even when the Judge is an Indian, be 
suffers from the converse difficulty of render- 
ing into faithful English the vigorous and often 
picturesque idiom of the native speech, par- 
ticularly when it is of the colloquial variety. 
The result of these many-sided deficiencies in 
the instruments of transmission inevitably is 
that the matter transmitted into pages of the 
record suffers considerable mutilation in the 
process and what is recorded is far removed 
from what is actually said.” 
30. It is only to remove the above defect, the 
impugned enactment was passed. The interest of 
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the litigants who knock the doors of the courts 
seeking justice is far more important than that of, 
the lawyer. The Advocate-General submits that as 
a fact the advocates who do not know Tamil have 
found no difficulty in carrying on their profession: 
and many of them have lucrative practice. That is. 
however beside the point. Hostile discrimination 
can be said to arise only when a legislation dis- 
criminates one person or class of-persons against 
others similarly situated and denies to the former 
the privileges that are enjoyed.by the latter. A 
lawyer who is not acquainted with ‘the language-of 
the court in which he wants to practise cannot, 
Claim to be in the same class as the lawyer who is 
well versed in that language. In Ramakrishna Dalmia 
v. Justice Tendolkar, A.I.R. 1958 S.C. 538, it was 
held that it must be presumed that the Legislature 
understands and correctly appreciates the need of 
its own people, that its laws are directed to prob- 
lems made manifest by experience and that its! 
discriminations are based on adequate grounds. 
31. In Paradip Port Trust v. Their Workmen, A.I.R. 
1977 S.C. 36: 33 Fac.L.R. 243: 1976 Lab.I.C.,1770: 
(1976)1 S.C.W.R. 189: (1976)2 Lab.LJ. 409: (1977) 1 
Lab.L.N. 5: (1977)2 S.C.C. 339: (1977)1 S.C.R. 
537, the Supreme Court held that Industrial Dis- 
putes Act being a Special Act will prevail over the 
provisions of the Advocates Act which is a Gen- 
eral Act. The court also pointed out that the 
matter should be viewed from the point of view of 
employer and workmen and not from that of legal 
practitioners. We accept the contention ‘of, the 
Advocate-General that the impugned .Act is a 
special one and it will prevail over the. general 
enactment, the Advocates Act. The matter has to 
be viewed as between the rival parties and-not the 
advocates, 

32. In Sunil KAR. Sahastrabudhey y. Director, LET., 
Kanpur, ALR. 1982 All. 398, it is held that there is 
nothing in the Constitution laying down that any 
one has a fundamental right to be taught in any 
particular language where he is admitted and that 
no student getting education in an institution run 
under a Central Act can force the institution to 
impart education to, him in Hindi in. rea 
script. 

33. In Lingappa Pochanna vy. State of Maharashtra; 
ALR. 1985 S.C. 389: (1985)1 S.C.C. 479: (1985)2 
S.C.R. 224, the question was whether Sec.9-A of 
Maharashtra Restoration of Lands to Scheduled 
Tribes Act (14 of 1975) which prevented a pleader. 
from appearing on behalf of any party in any 
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proceeding under the Act’before the Collector, : 


the Commissioner-or the Revenue Tribunal was 
unconstitutional. Answering the question inithe 
negative, the Court said that Sec.30 of the Advo- 
cates Act not-having: been notified, an advocate 
enrolled under the Advocates Act had noabsolute | 
right to practise before all Courts and. Tribunals. 
Weare unable to discern any violation of Art.140 
Art.19 of the Constitution in the impugned act] 
34. We do not find any substance in the argumen 
that the Amendment Act is violative of Arts.13 
and 315 of the Constitution. Nor does it affect the 
power of. transfer of High Court Judges.under 
Art.222-of the Constitution. The High:Court can 
never-be brought, within the,ambit of the State 
legislation. The contention of the petitioners in, 
this.regard is stated,only to be rejected.us ' 
35.D. Sec.4-B ofthe Tamil Nadu Official Language 
Act - Whether inoperative ?: The contention is that 
the proclamation of emergency came to an end on’ 
30.6.1977., Though the Amendment Act was en- 
acted on 12.11.1976, Sec.4-B did not come into 
force. It was left to the State Government to notify 
the date on which it will comeinto force. The State 
Government did not do anything to give life to the 
section by issuing a notification. before the expiry 
of the emergency: The notification was issued in 
1982 only when the proclamation was not in force. 
At that time, the President had.no power to pass 
an enactment for the State. Hence, the notifica- 
tion is ineffective and.inoperative. It cannot bring 
into; force ai provision which became dead for all 
purposes on 30.6.1977. Atone stage, an argument 
was sought to be advanced that the 42nd Amend- 
ment to the Constitution was not applicable as the 
Act was passed before the amendment and as per 
old Art.357(2), the Amendment Act ceased. to 
have effect on the expiry of.one year, after the 
cesser of the proclamation., In other words, the 
contention was that the. Amendment.Act. ceased 
to have effect from 30.6.1978. Later counsel, real- 
ised the futility,of this argument and pressed into 
service the other contention referred to above. 
36. Though the argument is-attractive, it has.no 
merit. We have already referred to the notification 
in G.O.Ms.No.191, Law, dated 13th November, 
1976 pertaining to subordinate criminaljcourts. 
By that. notification the section had come, into 
force partly. The section ,cannot, therefore, be 
considered to be a dead letter after 30.6.1977. or 
even in 1982. woh a 2S 
37. Reliance is placed on the judgmenti in a Manick- 
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chand v. Sale Mohamed, A.I.R. 1969 S.C. 751, 
wherein the words “common cement of this Act”, 
found in Sec.2(3) of the Usurious Loans Act, 
1923, Mysore Act 9 of 1923) had to be interpreted. 
The court said: . 

_ “ “Commencement” is defined in Sec.3(13) of 
the General Clauses Act as follows: 
“Commencement”, used with reference to an 
act or Regulation, shall mean the day on which 
the Act or Regulation comes into force.” 
“Obviously, an act can only commence in a 
particular area on the date on which that act 
comes into force in that area. The mere fact 
that it was in operation in other areas will not 
result in the act having commenced in the area 
where it had not yet been. applied. In this 
connection, notice may be taken of the lan- 
guage of Sub-sec.(3) of Sec.5 of the General 
Clauses Act where it is laid down that “unless 
the: contrary is expressed, a Central Act or 
Regulation shall be construed as coming into 


operation immediately on the expiration of. 


the day proceeding its commencement.” This. 
sub-section clearly indicates that there is a 
distinction between an Act coming into opera- 
tion, and the commencement of the act. The 
date of coming into operation is not necessar- 
ily the date of commencement. In interpreting 
Sec.2(3)(b) and (c) of the Act, we are con- 
cerned with the expression “commencement 
of the Act” and not with “coming into opera- 
tion of the Act”. In view of the definition of 
“commencement’given in Sec.3(13) of the 
' General Clauses act which applies to this ex- 
pression as used in the Act, it has to be held 
that the commencement of the Act for the 
purposes of the present suit must be held to be 


the date on which the Act come into force in. 


Bangalore Civi] and Military station--” 

38. Our attention was also drawn. to The State of 
Orissa v. Chandsekhar Singh Bho, A.LR. 1970 S.C. 
398: (1970)1 S.CJ. 375: (1970)1 S.CA. 334: (1970)1 
S.C.R. 593: 1970 S.C.D. 15: 1970 Ker.L.J. 120, 
while considering the provisions of the Orissa 
Land Reforms Act (16 of 1960); the court found 
onthe facts that the provisions of Chapter IV were 
not extended by a notification under Sec.1(3) of 
the Act and said that it could not be considered to 
be a ‘law in force’. The Court said, 


“A law cannot be said to be in force unless it 1s: 


brought into operation by legislative enact- 
ment, or by the exercise of authority by a 
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delegate empowered to bring itinto operation. 
. Thetheory ofa statuate being “in operation in 
a Constitutional sense” though it is not in fact 
in operation has, in our judgment, no validity.” 
39. Neither of the rulings will help the petitioners 
herein as the court had to interpret in those cases 
the words in ordinary statutes. But in this case we 
are concerned with the provision in Art.357(2) of 
the Constitution. We have already extracted the 
provision before and after the amendment. Under 
that clause, the expression used is “any law made”. 
The Amendment Actis certainly a law made by the 
President when the proclamation under Art.356 
was in force. Such law shall continue in force until 
altered or repealed or amended, by a competent 
Legislature. Sec.4-B(2) of the said law (Act) en- 
ables the Government to notify the date on which 
Sec.4-B(1) shall come into force. That power is 
available to the State Government until the provi- 
sions of Sec.4-B are altered, amended or repealed | - 
by a competent Legislature. Hence, there is no 
difficulty in holding that Sec.4-B is operative and 
consequently the impugned notification is valid. 
40. V. Conclusion: In the result, all the writ peti- 
tions. are dismissed. There will be no order as 
costs. 


BS. Petitions dismissed. 


INTHE HIGH COURT OF JUDICATURE AT 
MADRAS. : 
[Special Original Jurisdiction] ; 


Present: Somasundaram, J. 


W.P.Nos.5851 of 1984, 10493 of 1987, 1191 of 
1988 and 1580 to 1582 of 1991 . 28th April, 1994. 
S.Ravi ... Petitioner 
\ 
Commissioncr, Municipal Corporation of 
Madras and others ... Respondents. 


Constitution of India (1950), Art.226 - Tamil Nadu 
Town and Country Planning Act (1971), Sec.79 - 
Government exempting violations of Act made by 
builder and granting building permission - Residents 
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of locality represented by Association - If ‘aggrieved 
Persons’ - Ifcan invoke extraordinary jurisdiction of 
High Court - Residents not heard before passing 
order - Orders whether violative of principles of 
natural justice. 

The plots on ejther side of Manohar Avenue, 
Egmore, Madras, which is a 20 feet wide blind 
Street have been formed undera layoutsanctioned 
by the Corporation of Madras. As pera condition 
of the layout, only one detached dwelling house 
for occupation by a single family shall be permis- 
sible in a site. Each of the owners put up buildings 
in conformity with that condition: The owner of 
plot No.11-C secured a building permit to con- 
struct about 20,000 sq.ft. ona two ground plot. As 
construction was not commenced, the Madras 
Corporation cancelled the permit. After getting 
an order of stay, the owner commenced construc- 
tion. Some of the members of the Residents’ 
Association filed a suit in the City Civil Court to 
direct the Commissioner to injunct the owner 
from proceeding with the construction. After some 
prolonged litigation, the Government exempted 
the violations of the Town Planning Act made by 
the owner and allowed him to construct the build- 
ing without hearing the Association. Some of the 
residents and also Residents’ Association filed 
writs to quash ‘the order. 

Held: The petitioners who are ‘aggrieved’ can 
invoke the extraordinary jurisdiction under Art.226 
ofthe Constitution. It is difficult to appreciate the 
contention that some manifest injustice should be 
shown by the petitioners before invoking the ex- 
traordinary jurisdiction of this Court. It is enough 
if the petitioners are able to show that they have 
got enough interest in the matter. It cannot be said 
that the petitioners herein are strangers or busy- 
body or meddlesome interlopers. Their grievance 
is justified and it cannot be said that they have no 
locus standi to invoke the extraordinary jurisdic- 
tion’of this Court. It is a settled position of law 
that, even if exercise of power is:purely adminis- 
trative in nature, if itadversely affects any person, 
the principle of natural justice must be observed 
and the person concerned must be heard. Viola- 
tion of the principles of natural justice makes the 
exercise of power ulrra vires and void. It is equally 
well-settled that if there is a power to decide to the 
prejudice of a person, the nature of such statutory 
duty itself implies an obligation on the part of the 
Statutory authority exercising the power to hear 
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the affected person before taking a decision. The 
Apex Court has repeatedly held that where there 
is nothing in the statute which prohibits giving of 
an opportunity to the affected person to be heard, 
the audi alteram partem rule could be imported. 
The impugned order is set aside on the sole ground 
that it is violative of the principles of natural 
justice. [Paras. 6,9 & 17] 
Cases referred to: 

P.Dwaraknath Reddy v. New India Maritime Agen- 
cies Pvt. Ltd., 1990 T.L.N.J. 431. [Para. 4] 

S.C. & W.S. Welfare Association v. State of Karna- 
taka, (1991)2 S.C.C. 604. [Para. 7] 

Bangalore Medical Trust v. B.S.Muddappa, A.L.R. 
1991 S.C. 1902. [Para. 8] 

Mrs. Nalini Chidambaram v. State of Tamil Nadu, 
(1990)1 M.L.J. 222. [Para. 9] 

J.M. Desai v. Roshan Kumar, A.I.R. 1976 S.C. 578. 
[Para. 9] . 
Gambai v. NJie, 1961 A.C.C. 617. [Para. 9] 
Maurice v. London County Council, (1964)2 Q.B. 
362. [Para. 9] l 

R. Thames Magistrates’ Court, (1957)5 L.G.R. 129, 
[Para. 9] 

R. v. Paddington Valuation Officer, Ex Parte Peachey 
Property Corporation Linuited, (1966)1 Q.B. 380. 
[Para. 9] 

Arsenal Football Club v. Ende, (1977)2W.L.R. 974. 
[Para. 9] 

The King v. Hendon Rural District Council, (1933)2 
KB. 696: [Para. 9] 

Attorney General of the Gambia v. Pierre Sam N Jie 
196] A.C. 617 at 634. [Para. 9] 

In re Reed, Bowan and Company, (1937) 19 Q.B.D. 
174, [Para.9] 

H.R. and F. Mills v. N.T.G. and Sons, ALR. 1971 
S.C. 246: 1970 S.C.D. 364: (1970)2 S.CJ. 473: 
(1970)3 S.C.R. 846. [Para. 9] 

Krishnamurthy v. The District Revenue Officer, Vellore 
North Arcot District, 1989 T.L.N.J. 200. [Para. 9] 
Dr.P.G. Viswanathan v. Government of Tamil Nadu, 
1984 W.L.R. 257: A.I.R. 1986 Mad. 146. [Paras. 9, 
12, 14] 

RL. and E Kendra Dehradun v. State of Uttar Pradesh, 
AIR. 1985 S.C. 652: (1985)2 S.C.C. 431. [Para. 9} 
Hajee Moosa Sulaiman Sait v. State of Tamil Nadu, 
(1991)1 M.L.J. 493. [Para. 9] 

Kailasam. N. v. Secretary to Govt. of Tamil Nadu, 
Home (Cinema), (1981)2 M.L.J. 210: 94 L.W. 578. 
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Petitions under Art.226 of the Constitution of 
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India, praying that in the circumstances stated 
therein and in the respective affidavits filed there- 
with, the High Court will be pleased to issue writs 


of (i) mandamus directing the first respondent to- 


exercise the powers conferred on the first respon- 
dent under Secs.256 and 256-A of the Madras City 
Municipal (Corporation) Act, 1919 by stopping 
the illegal construction on Plot No.11-C, Ma- 
nohar Avenue, Egmore, Madras-8 and initiate 
proceedings for removing the illegal construction 
now being put up by the third respondent on the 
said plot (in W.P.No.5851 of 1984), etc. 
R.Vedantham Srinivasan for M/ 
s.S.A. Balasubramaniam and M.S.Sundaravarman, 
for Petitioners in W.P.No.5851 of 1984.: 

Vijay Narayan, for Petitioner in W.P. Nos. 10493 of 
1987 and 1580 to 1582 of 1991. 
S.Elamurugan, for Petitioner in W.P.No.1191 of 
1988. 
Mrs.Kalaiselvi, Government Advocate, for Re- 
spondent No.1 in W.P.Nos.10493 of 1987 and 
1580 to 1582 of 1991. 
A.Chellakumar, for Respondent No.2 in 
W.P.Nos.5851 of 1984, 10493 of 1987 and 1580 to 
1582 of 1991 and for eepo ae No.1 in 
W.P.No.1191 of 1988. 7 
A.Illango, for Respondent No.1 in W.P.No.5851 
of 1984 and for Respondent No.3 in W.P.Nos. 10493 
of 1987 and 1580 to 1582 of 1991 and for Respon- 
dent No.2 in W.P.No.1191 of 1988. 
A.L.Somayajifor M/s.Aiyar and Dolia, for Respon- 
dent No.3 in W.P.Nos.5851 of 1984 and 1191 of 
1988 and for Respondent No.4 in W.P.Nos.10493 
of 1987 and 1580 to 1582 of 1991. 
The Court made the following 
ORDER: The petitioner in W.P.No.10493 of 1987 
and: W.P.No.1191 is an association whose mem- 
bers are the owners of houses in Manohar Avenue, 
Egmore, Madras. W.P.No.10493 of 1987 is filed 
for the issue of writ of certiorari to quash 
G.O.Ms.No.1119, Housing and Urban Develop- 
ment Department, dated 30.7.1987. W.P.No.1191 
of 1988 is filed by the petitioner-association for 
the issue of writ of certiorari to quash the order of 
the Madras Metropolitan Development Author- 
ity, Madras in its proceedings Permit No.B/4005/ 
319 A & B/87, dated 6.10.1987. Since the respon- 
dents in W.P.No.10493 of 1987 and W.P.No.1191 
of 1988:took an objection that W.P.Nos.10493 of 
1987 and 1191 of 1988 filed by the association are 
not maintainable, the residents of Manohar Ave- 
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nue Egmore, Madras-8 who are the members of 
the association petitioner in W.P.Nos.10493 of 
1987 and 1191 of 1988 have filed W.P.Nos.1580 to 
1582 of 1991. In W.P.No.1580 of 1991 the peti- 
tioners have prayed for the issue of a writ of 
certiorari to quash the order of the Corporation of 
Madras in Proceedings No.C.P.P. (G) W.D.IV. 
494, dated 27.10.1987 granting building permit in 
favour of the 4th respondent in W.P.No.10493 of 
1987. The prayer in W.P.No.1581 of 1991 is to 
issue a writ of certiorari to quash the order of the 
Government in G.O.Ms.No.1119, Housing and 
Urban Development Department, dated 30.7.1987. 
W.P.No.1582 of 1991 is filed to quash the order of 
the Madras Metropolitan Development Author- 
ity (hereinafter referred to as the M.M.D.A.) in its 
proceedings No.P.P.B.4005/319 A&B/87 dated 
6.101987. W.P.No.5851 of 1984 is filed by one 
Ravi Rajan; a resident of Manohar Avenue, Egmore, 
Madras for the issue of a writ of mandamus for 
directing the Commissioner, Corporation of Madras 
to exercise the powers conferred under Secs.256 
and 256-A of the Madras City Municipal (Corpo- 
ration) Act, 1919 by stopping the illegal construc- 
tion in Plot No.11-C, Manohar Avenue, Egmore, 
Madras-8 and to initiate proceedings for remov- 
ing the illégal constructions put up on the said 
plot. Inasmuch as the parties to these writ peti- 
tions and the points raised are’one and the same, 
these writ petitions are disposed of by this com- 
mon order. For the sake of convenience, the par- 
ties are referred to as per the nomenclature given 
in W.P.No.10493 of 1987. 

2. The facts leading to the filing of t the above writ 
petitions as disclosed by in. the affidavit filed in 
support of W.P.No.10493 of 1987 are as follows: 
The plots on either side of Manohar Avenue, 
Egmore, Madras, which is a 20 ft. wide blind street, 
have been formed under a layout LA 97/67 sanc- 
tioned by the third respondent. As per condition 
No.4 of the lay out, only one detached dwelling 
House for occupation by'a single family shall be 
permissible in a site and no building shall be 
designed for being let out as separate tenaments 
for more than one family. In accofdance with the 
terms of the lay out, each of the owners have 
constructed one residential building on their re- 
spective plots. The 4th respondent are the owners 


‘ of Plot No.11-C. The lay out conditions contem- 


plated that there will be only 12 families residing 
in 12 plots provided and accordingly the drainage, 
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water facilities have been provided for.the said lay 
out. On 29.6.1981, the 4th-respondent-owners of 
Plot No.11-C secured a building permit-which 
enabled the owners, ‘to construct. about 20,000 
sq.ft. on 2 ground plot. There was no construction: 
pursuant to the building permit, dated 29.6.1981 
until 20.3.1982 on which date the authorities of 
the, Corporation of Madras inspected the prem- 
ises. Finding that there has-been no commence-; 
ment of construction, the 3rd respondent issued a 
notice to the 4th respondent cancelling the build- 
ing permit which had.Japsed and. required them 
not to proceed with the construction under the, 
lapsed permit. The 4th respondent, aggrieved by 
the said notice issued by the'3rd respondent filed 
W.P.No.3390 of 1982 before this court and:in: 
W.M.P.No.5164 of 1982 obtained an order staying 
the proceedings, by the Commissioner on 26.4:1982. 
Taking advantage of the stay order, the.4th re-. 
spondent, commenced construction subsequent: 
to 26.4.1982. In those circumstances, some of the 
members of the petitioner-association filed a suit 
O.S.No.3035 of 1982 on the file of the City Civil 
Court, Madras for requiring the Commissioner to, 
take action and-to injunct the owners. from pro- 
ceeding with the construction.;Subsequently the, 
residents of; the area filed W:P:No.8725 of 1982 
before this Court and in W.M.P.No.13061 of 1982 
obtained an interim injunction restraining the 4th 
respondent from proceeding with. the construc-. 
tion. The said writ petition was subsequently dis-. 
missed as infructuous. Thereafter, the 4th respon- 
dent, withdrew their W.P.No.3390 of 1982 Stating. 
that they were filing.an appeal before the Govern- 
ment against the order of the Commissioner can-, 
celling the building:permit and directing the 4th 
respondent not.to proceed with the construction 
under the lapsed. permit. The appeal. preferred by 
the:4th respondent against the order. of the Com,, 
missioner, before the first respondent was dis- 
missed on:25.1.1983. Thereafter, the 4th responi 
dent, filed W.P.No.3392 of 1984.before this Court 
against the-order dated 25.1.1983 passed by. the, 
first respondent and obtained an order of injunc- 
tion preventing the Commissioner, Corporation, 
of Madras,.from interferring with the construc- 
tion. Taking advantage.of the order of injunction, 
the 4th respondent, continued the construction, 
On 85.1984 this Court vacated the injuction granted, ‘ 
in W.P.No.3392 of'1984. Thereafter; the 4th re- 
spondent applied for revalidation of. the building, 
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permitand planning permitto the Corporation of 
Madras, which was forwarded to. the M.M.D.A. 
the 2nd respondent herein on 23.5.1984. On in- 
spection it was found that the construction made 
up to the first floor roof level was in deviation and 
therefore, it could not be considered for renewing 
the planning permission and hence the said appli- 
cation was treated as an application for fresh 
planning permission and it was rejected by the 
M.M.D.A. on the ground of violations with refer- 
ence to Rule 19(b) of the Development Control 
Rules relating to special buildings. Thereafter, the. 
4th respondent, preferred an appeal before the 
Government: under Sec.79 of the Tamil Nadu. 
Town and Country Planning Act, 1971 (hereinaf- 
ter referred to as the Act) praying for the grant of 
planning permission with regard to the said con- 
struction. The Government, after getting remarks 
from the M.M.D.A, the second respondent herein, 
allowed the appealiand passed the order in’ 
G.O.Ms.No.1119, Housing and Urban Develop- 
ment Department, dated 30.7.1987. The- said 
Government Order has exempted the. violations 
made ‘by the 4th respondent, to:the extent of 
violations pointed out by the M.M.D.A. The ex- 
emption was granted by the Government in exer- 
cise of the power under Sec.113 of the Act. The 
said G.O.Ms.No. 1119, Housing and Urban Devel- 
opment Department, dated 30.7.1987 is challenged 
iri W.P.No.10493 of 1987 and in W.P.No.1581 of 
1990, On the basis of G:O.Ms.No.1119, dated 
30.7.1987, the second respondent issued the plan-- 
ning permit to the 4th respondent in its proceed- 
ings No.P.P.B. 4005/319 A & B/87, dated 6.10.1987 
and the said planning permit, is challenged:in 
W.P.No.1582 -of 1991. Similarly pursuant to 
G.O.Ms.No.1119, Housing and Urbar Develop-. 
ment Department, dated 30.7.1987, the 3rd re- 
spondent issued. building permit tothe 4th ,re-; 
spondent on 27.10.1987. in its proceedings 
No.C.P.P:(G) W:D.IV. 494 and the said proceed- 
ings of the 3rd respondent is. eee in 
W.P.No:1580 of 1991. 
3. Mr. Vedantham Srinivasan and Mr. Vijaynarayan, 
learned counsel for the petitioners raised the fol- 
lowing contentions in these writ petitions. 

.(1) The impugned G.O.Ms.No.1119, Housing 

and Urban Development, dated 30.7.1987 has 

- been passed in total violation ofthe principles 

of natural justice., The ‘members of the 

. petitioner-association have made repeated 
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representations to the first respondent request- 

' ing the Government to furnish the grounds of 
appeal filed by the 4th respondent, against the. 
order of the second respondent refusing plan“ 
ming permit:and-also to implead the members 
ofthe petitioner-association as respondents in. 
the appeal and hear them before.granting any 

. permission. to the .4th respondent. The first 
respondent have not given an-opportunity to 
-the members of the petitioner-association to” 
put forth their objections against the grant:of 
„any permission,to the 4th respondent and they 
_have not heard-the members.of the petitioner- 
association before.. passing. the ' impugned. 
Government. Order.: Hence- the impugned» 

, Government Order has been.issued in total 
ı violation of the principles:of natural justice 
,. and'it:is liable to be. quashed.. There were 
u’ humber of legal proceedingsin the form ofwrit 
_ ‘petitions before this Court and civil suit before: 

.: the City Civil Court between the 4th respon- 
, dent on the'one hand and the members of the: 
petitioner-association on the-other, with.re-. 

. gard to putting up a construction in Plot No:11-, 
C, Manohar Avenue,'Egmore, Madras. In view 
of the fact that the members of the petitioner- 

. association were parties in the earlier court 
... proceedings and in view,.of the repeated. re-; 
quests made by the members of the petitioner-. 

_ association to the first respondent to-implead: 

, them as, parties in the appeal filed by the 4th 
- respondent under Sec.79 of the Actand to hear. 

ı them before deciding the:appeal, the impugned, 

+ Government Order passed by the first respon- 
dent without’ giving an opportunity tothe. 
petitioner-association to put forth their objec- 

: tions:and without hearing the petitioner-asso- 

. ciation. is violative of the principles.of natural 
z „justice. and-therefore the impugned Govern-) 
+. ment Order is liable to.be quashed... 
(2) The exemption granted by the firstrespon-» 

, (dent, in the instant case,is beyond its compez. 
s, tence under Sec:113 of the Act. The exemption: 
contemplated underSec.113 could be granted 
only for class of land or buildings:Sec.113 does’ 
„not provide for condoning of violations :in 
. buildings. The power under Sec.113 could. be 
„exercised only for promoting the objects ofthe: 
Act toalliviate undue hardship‘caused to indi-: 
viduals by.the regid application of rules in 
special cases and not for approving the viola- 


299 


tions of the Development Control Rules. Inas- 
much as the.impugned Government Order 
. condoned contains the wholesale violations, it 
is beyond the competence of the first respon- 
-. dent and the impugned Government Order is 
a mala fide order. Further the counter-affida- 
asrvit filed by: the first respondent also does not 
disclose any undue‘ hardship justifying the 
..exemption contemplated under Sec.113 of the 
- Act. The:Government by granting exemption 
. has only: compounded the offences, because, 
under Secs.56 and 57 of the Act, penalties are 
. v attached to violations. The impugned Govern- 
:. ment’Order does not advance the objects of 
_‘the Act:but only nullifies the’ earlier order of 
+ the Government dismissing the appen nied D 
, the 4th respondent. ` teow 
- (3) The impugned: Government Orderis i inva- 
lid, because, there is an abuse of exercise of 
.. discretionary power conferred under Sec.113' 
. of the Act.:The Government having already 
i dismissed .the appeal filed-by the 4th respon- 
« dent on24.1;1983 onthe ground there is viola- 
u tion of the provisions of the Act, it is not at all 
‘i ee in‘ granting the exemption in the ab- 
- sence: of a.change of circumstances after the 
” pes of the appeal warranting the grant of: 
. ‘exemption. In the presentcase; there isnosuch 
change of circumstances, warranting the grant 
n of exemption after the dismissal of'the appeal 
" filed.by the 4th respondent on 24:1.1983. Fur- 
i ther at no stage a planning permit was sanc- 
` tioned“by' the authorities to enable-the ‘4th 
u respondent to putup the construction'in site 
» Noi11-C of Manohar Avenue. At every, stage, 
-. the'4th respondent proceeded with the: con- 
-+ struction taking advantage of thestay orders of 
. ‘court which in fact did. not' enable the’ 4th 
~ respondent't6 put'up construction.without a 
DA “valid building'permit.. At no. stage the 4th 
respondent had valid ‘permit in conformity: 
‚withthe provisions of the Act or. Rules for 
proceeding with. the construction.. Therefore, 
+. there is no bona fide on the part of the, 4th 
..Fesporidents.* + c. vs 
. (4}The exemption is ati by the impupied 
i: ‘order on totally extraneous considerations-which 
v ican.be gathered mom the en circum- 
„stances: : > 
(a) the eiempi order piedi on 
‘the:basis that:the. building has alrèady'been 
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completed; 
(b) it ignores the fact that the construction 
already made was in violation of the Develop- 
-ment Control Rules; 
(c) the recommendations of the second res- 
pondent, were given a go-by: ‘and 
(d) no reasons is given in the impugned oner 
for granting exemption. y 
(5) The exemption granted under the tioned 
Government Order is against public policy; 
public interest and against the provisions of 
the Act. 
(6) The impugned Government Order grant- 
ing exemption is invalid, because, no reasons 
- are given in the impugned Government Order 
: for granting exemption. The reasons given in 
the counter affidavit filed by the first respon- 
dent, for granting empuron: are not proper 
reasons. 
4. Per contra, Mr. AL Semanal, learned counsel 
for the 4th respondent submitted in the first place 
that the very purpose of exemption contemplated 
in Sec.113 of the Act is to exempt any building 
from any of the provisions of the Act, Rules and 
Regulations made thereunder and it cannot, be 
said that exemption can be granted under Sec. 113 
of the Act only when the provisions of the Act, 
Rules and regulations are complied with and if 
such construction is put, the very purpose for 
which Sec.113 was inserted will be defeated. The 
learned counsel for the 4th respondent referring 
to the recommendations of the M.M.D.A. submit- 
ted that such recommendations of the M.M.D.A. 
are only recommendatory in nature and are not 
binding on the Government while granting ex- 
emption under Sec.113 of the Act. Referring to 
the submissions of the learned ccunsel for -the 
petitioner, that the impugned Government Order 
is violative of the principles of natural justice, 
Mr.A.L.Somayaji, learned counsel for the 4th 
respondent submitted that when an appeal is filed 
by the owner of the premises under Sec.79 against 
an order refusing planning permission and when 
an application is made by the owner of the prem- 
ises under Sec.113 seeking exemption there is no 
need-to:hear the third parties like the petitioners, 
because, it is a matter between the Government 
and theapplicant. Therefore, the impugned order 
is not vitiated on thè ground of violation of the 
principles of natural justice. The learned counsel 
for the 4th respondent also submitted that the 
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impugnged Government Order cannot be chal- 
lenged on the ground that it does not contain the 
reasons. The contention of the learned counsel for 
the 4th respondent is that the order granting ex- 
emption under Sec.113 of the Act need not con- 
tain reasons and in support of the above conten- 
tion, the learned counsel relied on the decision in 
P. Dwaraknath Reddy v. New India Maritime Agen- 
cies Pvt. Ltd., 1990 T.L.N.J. 431. The further con- 
tention of the learned counsel for the 4th respon- 
dent is that the exemption granted in this case, 
under the impugned Government Order is not 
against public policy and the provisions of the Act 
and the Rules and the first respondent has prop- 
erly exercised its power under Sec.113 of the Act 
granting the exemption in respect of the building 
in question by the impugned Government Order. 
The learned counsel also submitted that the con- 
struction of basement, ground and three floors in 
Plot No.11-C, Manohar Avenue, Egmore, will not 
in anyway affect the public interest or public pol- 
icy. The.learned counsel for the 4th respondent 
again contended that the petitioners have not 
placed any material 10 prove mala fide alleged 
against the first respondent in passing the im- 
pugned Government Order. 

5..In ‘the light of the rival contentions of the 
learned counsel for the parties, the first question 
we have to examine is whether the Government 
Order Ms.No.1119, Housing and Urban Develop- 
ment Department, dated 30.7.1987 passed by the 
Government without giving an opportunity to the 
petitioner-association to put forth its objections 
and without hearing the members of the peti- 
tioner-association is invalid.on the ground that it 
is violative of the principles of natural justice. The 
contention of the learned counsel for the peti- 
tioner in this regard is that, throughout the members 
of the petitioner-association who are neighbours 
and residents of Manohar Avenue, Egmore were 
objecting to the 4th respondent putting up a 
multistoreyed ‘building in Plot No.11-C, on the 
ground that as per condition No.4 of the lay out, 
only one detached dwelling house for occupation 
by a single family is permitted in a site, that there 
were number of court proceedings either by way of 
writ petitions or by way of civil suits between the 
members of the petitioner-association on the one 
hand and the 4th respondent on the other with 
regard to construction of a multistoried building 
in Plot No.11-C belonging to the 4th respondent; 
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that inasmuch as the members of the petitioner- 
association and the 4th respondent were impleaded 
as parties in all the court proceedings, the mem- 
bers of the petitioner-association are interested 
parties and affected persons in the appeal filed by 
the 4th respondent under Sec.79 of the Act before 
the first respondent, also seeking exemption under 
Sec.113 and therefore, the impugned Govern- 
ment Order No.1119, Housing and Urban Devel- 
opment Department, dated 30.7.1987 passed by 
the first respondent granting exemption and al- 
lowing the appeal filed under Sec.79 without hearing 
the petitioner-association in spite of the repeated 
requests to the first respondent to furnish them 
with the copies of the grounds of appeal and to 
hear them, is violative of the principles of natural 
justice and therefore, it is invalid and liable to be 
quashed. There is substance in the above conten- 
tion of the learned counsel for the petitioners. 
6. Let us first examine the back drop of law on the 
subject before going into the factual details of this 
case. It is a settled position of law that even if 
exercise of power is purely administrative nature, 
if it adversely affects any person the principles of 
natural justice must be observed and the person. 
concerned must be heard. Violation of the prin- 
ciples of natural justice makes the exercise of 
power ultra vires and void. It is equally well settled, 
that if there is a power to decide to the prejustice 
ofa person, the nature of such statutory duty itself 
implies an obligation on the part of the statutory 
authority exercising. the power, to hear the af- 
fected person before taking a decision. The Apex 
Court has repeatedly held that where there is 
nothing in the statute which prohibits giving of an 
opportunity to.the affected person to be heard, the. 
audi alteram partem rule could be imported. 
7. In S.C. & W.S. Welfare Association v. State of 
Karnataka, (1991)2 S.C.C. 604, the Apex Court 
has held as follows: i 
“It is one of fundamental rules, of our. 
constitutional set-up that every citizen is pro- 
tected against exercise ofarbitrary authority by 
the State or its officers. If there is power to 
decide and determine to the prejudice of a 
person, duty to act judicially is implicit in the 
exercise of such power and the rule of natural 
justice operates in areas not covered by any law 
validly made. What particular rule of natural 
justice should apply to a given case must de- 
pend to an extent on the facts and circum- 
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stances of that case, the framework of the law 
under which the enquiry is held and that body 
of persons-appointed for that purpose. It is, 
only where there is nothing in the statute to 
actually prohibit the giving of an opportunity 
to be heard, but on the other hand, the nature 
of thestatutory duty imposed itself necessarily 
implied an obligation to hear before deciding, 
that the audi alteram partem rule could be 
+ imported.” 

Next we have to examine is, “who is a person 
aggrieved” or a “party affected;” who is entitled to 
pre-decisional opportunity of being heard by a 
Statutory authority before such authority takes a 
decision?. In S.C. & W.S. Welfare Association v. 
State of Karnataka, (1991)2 S.C.C. 604, the Su- 
preme Court has held that where the action of the 
Government affects a class of persons and if that 
group of persons is represented by an association, 
they have a right to be heard in the matter before 
the decision or action is taken by the Government. 
8. In Bangalore Medical Trust v. B.S.Muddappa, 
ALR. 1991 S.C. 1902, the Apex Court while hold- 
ing that the writ petition filed by the inhabitants of 
a locality whose park was converted into a nursing 

home is maintainable observed as follows: 
“The restricted meaning of aggrieved person 
and narrow outlook of specific injury has yielded 
in favour of broad and wide construction in 
. wake of public interest litigation. Even in pri- 
vate challenge to executive or administrative ` 
..action having extensive fall out the dividing 
line between personal injury or loss and injury 
of a public nature is fast vanishing. Law has 
veered round from genuine grievance against 
order affecting prejudicially to sufficient inter- 
„estin the matter. The rise in exercise of power 
by. the executive and compararive decline in 
. proper and effective administrative guidance 
is forcing citizens to espouse challenges with 
public interest flavour. It is too late in the day, 
therefore, to claim that petition filed:by in- 
habitants of a locality whose park was con- 
verted into a nursing-home had no. cause to 
invoke equity jurisdiction of the High Court. 
In fact public spirited citizens having faith in 
. rule of law are rendering great social and legal 
service by espousing cause.of public nature. 
They cannot be ignored or overlooked on tech- 
nical or conservative yardstick of the rule of 
locus standi or absence of personal loss or 
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‘injury. Present day development of this branch 
of jurisprudence is towards freer movement 
both in nature of litigation and approach of the 
’ courts. Residents of locality seeking protec- 
*: tion and maintenance of environment of their 
locality cannot be-said‘to be Busy bodies or 
‘ interlopers. Even otherwise physical or per- 
sonal or economic injury may give rise to civil 
or criminal action but violation of.rule of law 
either by ignoring or affronting individual or 
action of the’executive in disregard of the 
. provisions. of law raises substantial issue:of 
accountability of those entrusted with respon: 
sibility of the administration. It furnishes'enough 
cause of action either for individual or com- 
munity in general to approach by way of writ 
“'petitionand the authorities cannot'be permit- 
“ted to.seek shelter ‘under cover of technicali- 
ties of locus standi nor ‘they can be heard to 
plead for restraint in exercise of discretion aS 
grave issues of public concern haa Such 
considerations”. 

9. In'Mrs. Nalini Chidambaram | v. State of Tamil 
Nadu, .(1990)1 M.£.:J. 222, the’question arose 
whether the neighbours of the premises in. which 
certain constructions were proposed to be'put up 
by the 4th respondent in thaticase, can be consid- 
ered as aggrieved person, Bakthavatsalam,.J. while 
holding that the petitioners in.that case,who are 
neighboursare aggrieved_persons held as ‘follows: 
. “12, An important point, thatarises.for con- 
 .Sideration in these cases, in my view; is whether 
ʻ on the facts and circumstances’of-the cases:the 
<‘ petitioners in all these cases can‘be said to be 
1 :“aggrived persons”at all, to come before this 
Court:and. invoke the extraordinary jurisdic- 
tion under Art.226 of the Constitution of'In- 
dia. As I have already narrated in the facts, the 
- premises in which the proposed construction 
o is to bedone adjoins the houses of the petition- 
ers‘herein.. The Supreme Court.had an occa- 
' sion.to consider the /ocus standi of a person to 
invoke certiorari. jurisdiction ‘in the icase in 
' LM Desai v. Roshan Kumar A.I.R:: 1976 S.C. 
578, in which the opreme Court observed as 

1: follows (at P.581): 96 tie, ye 
“In order to have the focus standi to j invoke 
+: certiorari jurisdiction, the petitioner should be 
.an: “aggrieved person” denotes an-elastic and, 
“ tO-an extent,elusive concept.'Its scope ‘and 
u meaning depends on ‘diverse, variable factor 
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suchas the content and'intent of the statute of 
which contravention is alleged, the specific 
. circumstances of case, the nature and-extent of 
the petitioner’s interest, and the, nature and’ 
extent of the preinaice: or injury suffered” by 
him... 
In the said case, the-Supreme-Court further ob- 
served as follows: «© $ ce i i! nm 
“It does not include‘a mere’ busy body who is. 
' interfering in things which do not‘cohcern him 
“but it includes any person who has a genuine 
grievance because something has been doneor 
may be done which affects-him...”"" 
In thesaid case the Supreme Court has considered 
the case of Attorney General of the Gambai v. N’Jie, 
196] A.C.€. 617 and Mourice v. London County 
Council, (1964)2 Q.B..362..In Mourice v..London 
County Council; (1964)2 Q:B. 362*the case was’ 
concerned with régard-to the consent to'building 
over 100 feet. An Objection was taken by the’ 
owrier. The question raised, in that case was whether’ 
the owner of the premises within 100 feet could be 
said to be a person: aggrieved, and that whéther ' 
grievances impinging on town planning consid- | 
erations including loss of visual amenity: may be : 
considered, by tribunal of appeal under-the Lon-'! 
don Building Acty.1930:'-The ‘facts of:that case’, 
seems to be thatthe owner of premises'‘in Londom 
Situated within 100: ryards of a proposed block: of' ; 
flats more. than’ 100 ‘ft. high; appéaled: under 
Sec:52(2)(a) of the London Building Act, 1930;as! ! 
a person who deemed herself aggrieved, against'a - 
consent granted’ to themselves" by ‘the London’ 
County Council under Sec,51 of the Act of 1930as : 
amended by Sec.5 of the London Couiity Council: 
(General Powers) Act{:1954.-The appeal.preferred 
by the owner was allowed Holding that “the owner 
was entitled to have the tribunal consider loss-of 
amenities, including visual amenity, 'in so far as it 
affected her interest in her property:”. In that case: 
while considering the scope of Secs.51 and 52(a) 
of London Act, 1930 Lord'Denning discussed the 
meaning of the word ‘aggrieved person’ and:ob- 
served as: follows” (at 3771" fi eat as 
1 It is quite clear that the ‘person musi-be 
aggrieved in-respect'of his interest ina building 
- ‘or land within 100 yards. Butthere is no limi- 
‘tation whatever as to the kind of grievance. I 
ie can sée no reason‘whatever for: excluding | 1033 
of amenities:” .. att n 
It willbe useful to refer to another passage of Lord 
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Denningat this stage. In the Book “The Discipline 
of Law” Lord Denning has written as HONS (at 
P.115) 
“Person’ Aggrieved” : 

In many statutes it is enacted that, in-case of non- 
compliance, a ‘person aggrieved’ may complain to 
the courts or toa tribunal. During the 19th century 
those words where construed very restrictively. It 
was said that a man was not a ‘person aggrieved’ 
unless he himself has suffered particular loss in 
that he had been injuriously affected in his money 
or property right. He was not ‘aggrieved’ simply 
because he has a grievance. That was'‘laid down 
1880 bya distinguished Judge, Lord Justice James, 
in the Sudebotham Case, (1880)14 Ch.D.458 at 
465. But a case came'before Lord Justice Parker 
and myselfin 1957 when we departed from that old 
test. It is a case which'is only reported in the Local 
Government reports - R. Thames Magistrates’ Coun, 
(1957) 5 L.G.R. 129, Itwas about a pitchi in astreet 
market in Bermondsey. The Magistrates had 
awarded the'’pitch‘to a seller of jelliedeels. But a 
newspaper seller thought that he ought to have 
had the pitch. He has no légal right to the pitch. 
Butwe held that’he had a /ocus standi and quashed 
the order of the Magistrates. This'was followed a 
few years later by the case of a rate payer who said 
that the valuation list ‘of -the whole area'had not 
been properly ‘prepared. He was not able to show 


' that his own property was rated wrongly. His Only 


complaint was that the whole list. was wrong. In 


' this‘case, R: v. Paddinggon Valuation Officer; Ex 


parte Peachey Aropeny, a Se cones (ro 


“QB. 380, saidi- * 


‘ 
1 
+ 


, 
[i 


u “The question is whether‘the’ Peachey Paes 
erty Corporation are “persons aggrieved so as 
to be entitled to ask’ for certiorari'or manda- 

” mus. Mr.Blain contended that ‘they are not 
' persons’ ‘aggrieved because, evén ‘if they suc- 
céedéd in increasing all the gross values of 

- other pedpleé in the Paddington area, it would 
not make a’ pénny worth of difference to them... 
‘But I do not think grievances are to be meas- 


_ -ured-in pounds, Shillings and Pence: If a rate 


* payer or other person finds his name included 
‘in valuation list which is invalid, he is’entitled 
‘to come to the court and apply to_have it 
: quashed. He is not to be put off by the- pleas 
“that he has suffered no ‘damage, any more that 
the voters’were in Ashby v. White. ‘The court 


'  .would not listen, of course, to a mere busybody 
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‘ who was interfering in things which did not 
‘ ‘concern him. But it will listen to anyone whose 
iriterests are affected: by what has been done... 
So' here it will listen: to any rate payer who 
` complains that the-list is invalid.” +’ 
This was afterwards approved by the House of 
Lords in Arsenal Football Club v. Ende,’ (1977)2 
W.L.R. 974. In the King v. Hendon Rural District 
Council, (1933)2 K.B..696, it has been‘held that “a 
certiorari will lie to bring up a‘decision of a local 
authority to permit development pending the final 
approval'by the Minister of Health of'a: town- 
planning: scheme.” In the instant case, the peti- 
tionef’s contentions is ‘that on account of the 
unauthorised construction in the plot adjoining 
‘their residences, there is great threat to sanitation 
in the‘area. The other contention of the petition- 
ers iš that since.there will'be only one-passage for 
ingress and egress, the mandatory. fire escape 
‘provisions have been dispensed with. The other 
complaint of the petitioners is that various regula- 
ions under the Town and Country Planning Act 
have been brought about to ensure proper sanita- 
tion in the area, prevent fire hazards, allow free 
ingress and egress of.air’and light for the neigh- 
bours ensure easementary-right and the popula- 
‘tion which the area.can bear as well as the vehicu- 
lar traffic which the area,can accommodate. The 
furthericontention of the petitioners is that when 
these things are.not.considered.by M.M-D.A. it 
open to them to challenge the same by wayofa writ 
of certiorari. This being the contention: of the 
‘petitioners, that the impugned Government order 
is‘an abuse of:power and they are aggrieved per- 
sons}to challenge the Government Order, it can- 
not be said that.their contention ‘is untenable. A 
passage in: “Ani Introduction to Administrative 
Law”: by Peter Cane at p. 613 can ups Weny Te- 
ferred to: ; 
“neighbours have sufficient interest to chal- 
27 lenge planning decisions in respect of neigh- 
‘> pouring lands.:. Neighbours challenging Plan- 
: -ning decisions would be Held to have sufficient 
nı interest, unless other facts of the case provided 
“ werystrong ground. fordènying he existence of 
& such an interest...” ng. 7 
A Passagein Ada asai eT awit W R. Wade 
oe Edition P.583) is referred to: 
‘ 4) Every citizen has standing to.invite theo court 
> to prévent some abuse of power, and in doing 
. so, he may claim to be régarded not as a med- 


u n 


{ ool, 1 


304 


diesome busybody, but as a public benefactor. 
Parker, I.J. thus stated the law as to certiorari... 
anybody can apply for it, a member of the 
public who has been inconvenienced, or a 
particular party or person who has a particular 
grievance of his own. If the application is made 
by what for convenience one may call a Stranger, 
the remedy is purely discretionary. Where, 
however, it is made by a person who has a 
particular grievance of his own, whether-as a 
party or otherwise, then the remedy lies ex 
debito justitiae... at p.585... The broad principle 
which almost eliminates the requirement of 
standing for these remedies shows how far the 

: law has gone in the direction of admitting an 
element ofactio popularis on grounds of public 
interest just as ithas done with mandamus and 
with the relator action. By such means, there- 
fore, a remedy may be found for the citizen, 
who is genuinely aggrieved, but who has no 
grievance in the eye of the law. He may, for 
example, object strongly:to a building for which 
his neighbour has been granted planning per- 
mission although legally this is no concern of 
his. If he can show that the permission is void, 
for example because the principles of natural 
justice have been violated, he may have it 
quashed by certiorari.even though he could not 
have obtained a declaratory judgment because 
of his lack of persona! legal right...” 

at p.621 it has been stated thus. 3 

' “Thus in a planning case, it should be pos- 
sible tò hold that a neighbour is a ‘person 
aggrieved’ even though he may be denied a 
remedy because of the implication of the plan- 
ning legislation that a neighbour has no stand- 
ing to challenge a grant of planning permis- 
sion. By disentangling the two questions the 
court could avoid laying down a restrictive 
general rule. 
As already observed in the case of other reme- 
dies, the current tendency is to relax require- 
ments as to standing and this is in accordance 

- with an enlightened system of public law... In 
several cases, the Courts have already favoured 
a generous interpretation of ‘person aggrieved’ 
and it is now less likely that these words will be 
made an obstacle to any person who may rea- 
sonably consider himself aggrieved. Judicial 
statements suggest that they are likely to cover 
any:person who has a genuined grievance of 
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whatever kind and that is tantamount to any 
person who reasonably wishes to bring pro- 
ceedings. 23 
A passage in “De Smith’s Judicial Review of 
Administrative Action (IV edition - J.M.Evans - 
atp.413with regard to the term ‘aggrieved person’ 
runs as follows: 

«...In other contexts a person aggrieved has been 
understood to mean one “who has a genuine 
grievance because an order has been made 
which prejudically affects his interests. Hence 
a householder anticipating a serious loss of 
amenity as a result of administrative decision 
to permit the building of a high block of flats 
nearby was entitled to appeal against the deci- 
sion as person aggrieved--- 

In Attorney General of The Gambia v. Pierre Sam 
N.Jie, 1961 A.C. 617 at 634, it has been as follows: 
“Lord Esher, N.R. pointed out that in Ex 
+ _ parte Official Receiver, In re. Reed, Bowen & 
Co., (1937)19 O.B.D. 174, the words “person 
aggrieved” are of wide import and should not 
be subjected to a restrictive interpretation. 
They do not include, of course, a mere busy- 
body who is interfering in things which do not 
concern him; but they do includea person who 
has a genuine grievance because an order has 
been made which prejudicially affects his inter- 
ests.” ‘ 
When considering this question, taking note o 
the law enunciated by the Supreme Courtand also 
by the English cases mentioned above, Iam of the 
view that the petitioners who are “aggrieved” can 
invoke the extraordinary jurisdiction under Art.226 
of the Constitution. I am not able to appreciate 
the contention that some manifest injustice should 
be shown by the petitioners before invoking the 
extraordinary jurisdiction of this Court. I think it 
is enough if the petitioners are able to show that 
they have got enough interest in the matter. It 
cannot be said that the petitioners herein are 
strangers or busybody or meddlesome inter-loper 
persons. Their grievance is justified and it cannot 
be said that they have no/ocus standi to invoke the 
extraordinary jurisdiction of this Court. The deci- 
sions mentioned above in J.M.Desai v. Roshan 
Kumar, A.I.R. 1976 S.C. 578 and,in N.R. & F. Mills 
v. N.T.G. and Sons, A.I.R. 1971 S.C. 246: (1970)2 
S.CJ. 473: (1970)3 S.C.R. 846: 1970 S,C.D. 364, 
relate to a competitor in a business. ; There are 
provisions in those acts in the above mentioned 
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cases, to raise objections. The: judgment of the 
Full Bench of this Court in Krishnamurthy v. The 
District Revenue Officer, Vellore North Arcot Dis- 
trict, 1989 T.N.L.J. 200, considered the question 
which arose out of locating a rice mill. The ques- 
tion of ‘aggrieved person’ was not raised and 
considered by S.Natarajan, J. (as he then was) in 
Dr.P.G.Viswanathan v. Government of Tamil Nadu, 
1984 W.L.R. 257. As such these cases cannot apply 
to the facts of the present case. : 
13. In these days when there is mushroom growth 
of flats in urban areds, in my view, the courts 
should have to step in and see that the authorities 
concerned follow the Town Planning Act and 
Development Control Rules properly. Nowadays, 
planning as a Government function has assumed 
importance. We are able tosee the lungs of the city 
get fouled up by relentless building activities to 
subserve various Vested interests. Sometimes the 
Building Rules evolved by the planners are delib- 
erately flouted, great structures are built even 
without getting the permission and ultimately they 
get regularised. In R.L. and E:Kendra, Dehradun v. 
State of Uttar Pradesh, AIR. 1985 S.C. 652: (1985)2 
S.C.C. 431, the Supreme Court had an occasion to 
deal with imbalance to ecology and hazard to 
healthy environment due to working of limestone 
quarries. In the said decision, the Supreme Court 
upheld the right of the people to live in healthy 
environment and observed as follows: at p.656. 
“This would undoubtedly cause hardship to 
them, but it'is a price that has to be paid for 
protecting and safeguarding the right of the 
people to live in healthy environment with 
minimal disturbance of ecological’ balance 
without avoidable hazard to them and to their 
cattle, homes and agricultural land and undue 
affection of air, water and environment-— 
I think this principle has to be applied when 
this Court considers about the right of the 
pétitioners to question the planning permis- 
sión given to a neighbour to construct high rise 
' buildings. Take for instance, the area in which 
the petitioners residences are located. When 
housés Were built by the petitioners herein'for 
the residential purpose, certainly they should 
have submitted a plan to the Corporation and 
got them approved. There must be a planning 
for that area at that time according to which 
the Corporation would have granted the per- 
mission. By that time, the petitioners had the 
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satisfaction of their residences in a locality to 
get air, light and proper sanitation. Suppose, if 
the very same area is going to be crowded bya 
bunch of flats, then what will happen? Thevery 
same infrastructure which remained when the 
houses of the petitioners were built continue, 
that is, the sewerage connection, water supply 
etc. the petitioners would naturally suffer from 
pollution of noise and air and traffic conges- 
tion and there will be diminution of the light 
and air if high rise buildings are built in that 
area. Considering all these aspects, one cannot 
say that the petitioners are not ‘aggrieved 
persons’. In my view, certainly the petitioners 
have got a right to have their say before the 
authority concerned if they granted the per- 
‘mission wrongly. Considering the modern trend, 
in my view the courts also must give a wider 
meaning to the term ‘aggrieved person’. It is 
not an answer to say that the petitioners are 
‘ not inconvenienced by the construction of high 
rise buildings adjoining their residences be- 
longing to them. For the reasons stated above, 
Thold that the petitioners herein are ‘aggrieved 
persons’.” 
The above view of the learned Single Judge was 
confirmed by a Division Bench of this Court in 
Hajee Moosa Sulaiman Sait v. State of Tamil Nadu, 
(1991)1 M.L.J. 493 to which I am a party, in the 
following terms: 
“6. Mr.K.Doraiswami, raised a question with 
- «reference to the Jocus standi of the appellants 
to maintain the writ petitions on the ground 
that they are not persons aggrieved. There is a 
profuse discussion in the common order of the 
learned single Judge over this aspect and we 
«approve every one of the reasonings expressed 
'by the learned single Judge for holding that the 
appellants are persons aggrieved, so as to 
‘maintain the writ petitions.” 
10. In the light of the principles laid down by the 
Apex Court and this Court in the decisions re- 
ferred to above, let us examine whether the peti- 
tioners can be considered as “persons affected”, 
“persons ‘aggrieved “ by the impugned Govern- 
ment Order and whether they are entitled to pre- 
decisional opportunity of being heard by the 
Government before passing the impugned Gov- 
ernment Order. It isseen from the affidavit filed in 
support of W.P.No.10493 of 1987, that the plots 
on either side of Manohar Avenue, Egmore, Madras- 
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8. which is a 20 feet wide blind street have been 
formed under a lay out L.A.97/67 sanctioned by 
the third respondent and as per condition No.4 of 
the lay out only one residential unit for use of one 
family could be built on the plots by the respective 
owners in accordance with the terms of the lay out, 
and each of the owners have constructed only one 
residential building in their respective plots. The 
4th respondent, the owner of Plot No.11-C, on 
29.6.1981 secured a building permit from the 
Corporation of Madras to construct 20,000 sq.ft. 
on a two ground plot. Admittedly, there are number 
of legal proceedings initiated either by the 4th 
respondent or by the members of the petitioner- 
association with regard to the putting up of a 
multistoried building in Plot No.11-C by the 4th 
respondent. In all the said legal proceedings, the 
members of the petitioner-association and the 4th 
respondent were parties. As already pointed out, 
the 4th respondent filed W.P.No.3390 of 1982, 
W.P.Nos.2823 of 1984 and 3932 of 1982 before 
this Court and in all the writ petitions, the mem- 
bers of the petitioner association got themselves 
impleaded as party respondent. Similarly, the 
members of the petitioner-association filed the 
civil suit O.S.No.3035 of 1982 on the file of the 
City Civil Court, Madras against the 4th respon- 
dent for a permanent injunction restraining the 
4th respondent from putting up any construction 
in the site in question. The members of the peti- 
tioner-association also filed W.P.No.8725 of 1982 
against the 4th respondent and obtained an in- 
terim injunction restraining in the site in ques- 
tion, As already pointed out that in all the legal 
proceedings referred above, and in the present 
writ petitions the petitioners were objecting to the 
4th respondent putting up a multistoried building 
measuring 20,000 sq.ft. on Plot No.11-C on the 
following grounds: 
(a) Manohar Avenue is a 20 feet wide blind 
street. Only buildings permitted as per the 
regulations could be allowed to be constructed 
in the said blind street. The construction of 
flats as proposed to be built by the 4th respon- 
dent is not permissible as per existing regula- 
tions prevailing on date. 
(b) The proposed construction violates the 
right of the Members of the petitioner-asso- 
ciation to live in healthy environment guaran- 
teed under Art.21 of the Constitution of India. 
The construction of 20,000 sq.ft. on the plot of 
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2 grounds in a 20 feet blind street, and further 
construction on the rear portion would make 
the residential area in Manohar Avenue con- 
gested, unhealthy and noisy, thereby affecting 
the health and happiness of the residents who 
would be deprived of fresh air.and light which 
would have otherwise been available to them, 
if the constructions are alone permitted. 
(c) The layout of the area is only suited for the 
occupation and use of 10 or 12 families. The 
construction of the flats would bring in 8 fami- 
lies immediately and another 8 families by the 
further construction in the rear plot. This would 
completely mar the residential character of the 
area. It is not know what use the construction 
would be put to as it is only a commercial 
construction. The residents apprehend. that 
they may be used for non-residential purposes . 
for storing obnoxious materials which may 
cause health hazards to the residents of this 
area. 
(d) The building which the 4th respondent is 
proposing to put up, in Plot No.11-C, is five 
storied building, construction of which is pro- 
hibited under the Building Rules. The build- 
ing has been so built, without, any open space 
in the sides. In case of fire accidents, it will be 
very difficult to bring the fire fighting vehicle 
(The snorkel), and the building would be as a 
source of great danger to the occupants as well 
as neighbouring residents of Manohar avenue. 
(e) The 20 feet blind street is already congested 
with the existing traffic. The construction of 
huge commercial complex and possible fur- 
ther construction would introduce atleast 
another 20 cars and it will not be possible to 
use the narrow 20 street. There will be perma- 
nent traffic problem, which can never be solved. 
There will be permanent. drainage and water 
problems to all the residents of the area, which 
cannot be remedied by public authorities at a 
latter date. In the best interest of public wel- 
fare, it is justand necessary that the 4threspon- 
dent is not permitted to put up commercial 
complex in Plot No.11-C, Manohar Avenue. 
The above factual materials available on record go 
to show that the members of the petitioner-asso- 
ciation are very much interested in objecting to 
the 4th respondent putting up a multistoried build- 
ing in the site in question. On 19.5.1984 the 4th _ 
respondent applied for extension of planning permit 


IT] Ravi v. Commissioner (Somasundaram, J.) 


to the 3rd respondent. The said application was 
forwarded to the second respondent on 23.5.1984. 
On 14.10.1984, the second respondent rejected 
the 4th respondent's application for planning permit 
on the ground of violations with reference to Rule 
19(b) of the Development Control Rules relating 
to the subject building on 22.10.1984. The 4th 
respondent preferred an appeal under Sec.79 of 
the Act before the first respondent against thesaid 
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In the said appeal the 4th respondent also re- 
quested the first respondent to relax the rule and 
sanction the planning permit. Immediately there- 
after the members of the petitioner-association 
addressed a letter dated 28.12.1984 to the first 
respondent and enquired whether any appeal had 
been preferred by the 4th respondent and if so to 
implead the members of the association also as 
parties in the said appeal. The letter dated 28.12.1984 
reads thus: 


order of the second respondent dated 14.10.1984. 


“MANOHAR AVENUE HOUSE OWNERS’ AND RESIDENTS’ ASSOCIATION, 
No.11, MANOHAR AVENUE, EGMORE, MADRAS - 600 008. 


Date: 28.12.1984 


To 

The Secretary to Government, 

Housing & Urban Development Department, 

Fort St.George, Madras-600 009, E 
Sir, Ta 

Sub: Proposed unauthorised construction of about 20,000 sq.ft. on Plot No.11-C, Manohar Avenue, 


Egmore, Madras-8 - Application of Mr.P.Thakurdas for extension of planning permit - File 
No.M.M.D.A. /B/6165/84. 


We understand that Mr.P.Thakurdas is.approaching you for extension of planning permit. Sri 
_, P.Thakurdas have been attempting to put up commercial flats of the extent of 20,000 sq.ft. on 
Manohar Avenue which is a 20 ft., wide blind street in Egmore, Madras. The above matter has been 
thesubject of W.P.Nos.3390 of 1982, 8720 of 1982, 2823 of 1984, 3932 of 1984 and thesame is pending 
in the court. The above matter is also subject of other proceedings. As the construction of 20,000 
sq.ft. ison a2 ground plot and further construction possible on the remaining a has been Labjected 
to by all the residents of Manohar Avenue. woe bai 
Ov gnas aT 
In the circumstances, we request you to kindly inform us whether Mr.P. Thakurdas has preferred any 
appeal against the order of the Madras Metropolitan Development Authority in Proceedings 
Lr.No.B/6165/84, dated 14.10.1984. If any appeal has been filed we request you to kindly implead us 
as parties and give us an opportunity to make our representations before final orders are passed in 
the appeal. 
, We request you to kindly acknowledge this letter. 
‘Thanking you, 


at hOUnize22L-Tonoisg off) te 2odinom fT 
| wborg oR od lo Ineutogq s nO .26CL.OF ES hyisb 
o bosb inslaan ban | emtousigg Yi od Flu yaison te 
JHE YOH IAIIMHISVOD OF ZINILTIOG $ yri) FOWS faithfully, 
JOGJA pet IST MON BIG ENOL BRE 
s010 tenh garrig 9101F ‘Manohar Avenue House Ovmnersiand Resi, 
. cG0t OBS boteb tonal od) no ZERE LLE Borb 19010 me bai P HILAARD 
wtf YMUAUNIUUGO asrini yibolumbe govo sori oziu e: ot got blucile 244 
HS i tion sent Al, reminders on, 18.2.1985 and ,8.5.1985; to. the first, 
respondent. on, 26. af he paian? a “assoc ation. n Jequested the, first. respondent to, furnish the, 
members with copies i eappeal grounds and also the report ofthe M.M.D.A. ifany, addressed to the 


dents’ Association.” 


The members of 23] 


w) 
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first respondent. The letter dated 26.9.1985 reads thus: 


“MANOHAR AVENUE HOUSE OWNERS AND RESIDENTS’ ASSOCIATION, 
No.11, Manohar Avenue, Egmore, Madras-600 008. 


Dated: 26.9.1985. 


The Secretary to Government, 
Housing Department, 

Fort St.George, 

Madras-600 009. 


Sir, 


Sub: Proposed unauthorised construction of about 20000 sq. ft. on Plot No.11-C Manohar Avenue, 
Egmore, Madras-8 - Application of Mr.P.Thakurdas for extension of planning permit - File 
No.M.M.D.A./8/6165/84. 

In the above matter we had addressed you number of letters. 

We reliably understand that Mr.P. Thakurdas has preferred appeal to you against the decision of the 
M.M.D.A. rejecting his application for extension of the planning permit. As all other residents of 
Manohar Avenue would be affected adversely if the planning permit is extended, we request you to 
furnish us the following: 

1. Appeal grounds filed by P.Thakurdas. 

2. Report-of M.M.D.A. if any to the Government. 

As all of us are vitally interested in the matter, we request you to kindly implead Manohar Avenue 
House Owners’ and Residents’ Association and the residents individually as respondents in the 
above appeal and hear us before any final orders are passed in the appeal. 

We desire to once again draw your attention that Manohar Avenue is only a20 wide blind street and 
any permission enabling the construction of flats would completely ruin the residential character of 
the locality and be a health hazard to all of-us. In his anxiety to complete the commercial complex, 
he (builder) had brought in political 1 préssure at the earlier Stages. Hence, we desire to come on 
record to place the correct facts and‘Our objections. 

Kindly acknowledge this letter. “ 

Thanking you, 


à Yours faithfully, 
A : ' Sd/ -xxxxx 


(KRAMAGOPALY 


The members of the petitioner-association made a similar request to the first respondent by the letter 
dated 23.10.1985. On a perusal of the file produced by the learned Government Advocate at the time 
of hearing of the writ petitions, I find, the letter dated 8.2.1985 sent by the petitioner-association which 
was received by the Secretary to Government, Housing and Urban Development on 22.2.1985. By the 
said letter, the petitioner-association requested the first respondent to implead the petitioner-associa- 
tion as party and to hear its representatives before passing final orders on the appeal filed by the 4th ` 
respondent. I find an order dated 22.2.1985 on the letter dated 28.2.1985 to the following effect: 

We should hear the Association also. However, admittedly, no opportunity was given to the members 
of the petitioner-association to state their objections nor they were heard before the impugned 
Government Order was passed by the first respondent. The impugned Government Order reads thus: 


HJ Ravi v. Commissioner (Somasundaram, J.) 309 
“HOUSING AND URBAN DEVELOPMENT DEPARTMENT 

G.Q.Ms.No.1119 Dated 30.7.1987 

Read: 


1. From Thiru P.Thakurdas and Brothers Ictter dated 20.10.1984. 

2. From the Member Secretary, M.M.D.A. Letter No.D1/12849/84, dated 18.10.1985. 

3. From the Manohar Avenue House Owners and Residents Association letter dated 26.9.1985. 
4. Government Letter No.50617/UNI(2)/84-5, dated 21.11.1985. 

5. From Thiru Thakurdas and Brothers further representation dated 1.12.1985. 

6. From the Member Secretary M.M.D.A. letter No.d1/12849/84 dated 29.12.1986. 


ORDER: 


The Government, after careful consideration of the appeal and the further representation received 
from Thiru P.Thakurdas and Brothers in the reference first and fifth read above and the remarks 
offered by the Member Secretary, Madras Metropolitan Development Authority in the matter in his 
letter second and sixth read above, have decided to allow the appeal and to exempt the construction 
made by the Thiru P.Thakurdas and Brothers at R.S.No.479-I Part Manohar Avenue, Plot No.11- 
CEgmore from the provisions of Rules 19(b) 1(i), C(i), 19(b) I(i), C(ii), 19(b) I(ii) of Development 
Control Rules and I.S.]. requirement relating to front set back, side set back on both sides, abutting 
road width, height of the basement and slope.of ramp respectively to the extent of violation as per 
the plans refused by Member Secretary, Madras Metropolitan Development Authority. They 
accordingly issue the following notification, so as to enable the Member Secretary, Madras 
Metropolitan Development Authority to issue planning permission for the construction in the said 
plot. 


NOTIFICATION 


In exercise of the powers conferred by Sec.113 of the Tamil Nadu Town and Country Planning Act, 
1971, (Tamil Nadu Act 35 of 1972) The Governor of Tamil Nadu hereby exempts the building 
constructed by Thiru P.Thakurdas and Brothers at R.S.No.479/I part, Plot No.11-C, Manohar 
Avenue, Egmore from the provisions of Rules 19(b)I (i), C(i), 19(b)I(i), Ci), 19(b)I(ii) of 


. Development Control Rules and I.S.I. requirement relating to front set back, side set back on both 


sides, abutting road width, height of the basement and slope of ramp respectively to the extent of 
violations as per the plans refused by Member Secretary, Madras Metropolitan Development 
Authority”. 


11. The materials referred above clearly go to 
show that the members of the petitioner-associa- 
tion have locus standi to raise objections as they 
are interested in objecting the 4th respondent 


putting up a multistoreyed construction in Plot . 


No.11-C and that they are persons affected by the 
impugned Government Order. Further the peti- 
tioner-association made several representations 
to the first respondent requesting the first respon- 
dent to implead the petitioner-association as a 
party in the appeal and hear their representations. 
Again, on the letter dated 18.2.1985 the concerned 
officer who received the said letter from the peti- 


tioner-association passed an order on 22.2.1985 
stating that the petitioner-association also should 
be heard. Therefore, on the peculiar facts and 
circumstances of the case, as stated above, I am 
clearly of the view that the members of the peti- 
tioner-association are persons affected and that 
they are entitled to put forth their objections and 
also they are entitled to be heard by the first 
respondent before the first respondent took a 
decision in the appeal filed by the 4th respondent 
against the order of the second respondent dated 
14.10.1984. 
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12. A perusal of the impugned Government Order 
shows that the letters dated 26.9.1985 and 23.10.1985 
sent by the petitioner-association are mentioned 
as item No.3 out of the six items shown as ‘Read’ 
in the preamble portion of the impugned Govern- 
ment Order. However, a careful examination of 
the impugned Government Order shows that what 
were considered by the Government before pass- 
ing the impugned Government Order were only 
the appeal petition filed by the 4th respondent, 
the further representations submitted by the 4th 
respondentand the remarks ofthe M.M.D.A. The 
impugned Government Order does not mention 
that representations of the petitioner-association 
dated 26.9.1985 and 23.10.1985 were in any man- 
ner considered and taken into action by the 1st 
respondent while passing the impugned order. 

13. Mr.A.L.Somayaji, the learned Senior Counsel 
for the 4th respondent submitted that as against 
the order of the second respondent dated 14.10.1984, 
the 4th respondent preferred an appeal before the 
first respondent under Sec.79 of the Act and in the 
said appeal, the 4th respondent also requested the 
Government to relax the rules affecting devia- 
tions if any and sanction the plan, and that the first 
respondent by the impugned Government Order 
decided to allow the appeal and to exempt the 
construction made by the 4th respondent from the 
provisions of certain development rules. The learned 
counsel further submitted that the first respon- 
dent granted exemption in exercise of the power 
under Sec.113 of the Act and in suchacase, it is not 
necessary for the Government to hear any third 
party, like the petitioner-association because the 
said section does not contemplate hearing objec- 
tions from third parties. In support of his conten- 
tion the learned counsel relied on the following 
decisions in Kailasam, N. v. Secretary to Govt. of 
Tamil Nadu, Home (Cinema), (1981)2 M.L.J. 210: 
94 L.W. 578, Dr.P.G.Viswanathan v. Government 
of Tamil Nadu, 1984 W.L.R. 257: A.1.R. 1986 Mad. 
146. 1am unable to accept the above contention of 
the learned counsel for the 4th respondent. On the 
facts and circumstances pointed out earlier, I have 
found that the members of the petitioner-associa- 
tion are affected parties in the sense that if the 
impugned Government Order is given effect to, it 
will adversely affect the interest of the members of 
the petitioner-association and therefore, they are 
entitled to be heard by the first respondent before 
the first respondent passed any order on the 
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appeal filed by the 4th respondent under Sec.79 of.’ 
the Act. 

14. In Kailasam, N. v. Secretary to Government of 
Tamil Nadu, Home (Cinema), (1981)2M.L.J. 210: 
94 L.W. 578, relied on by the learned tounsel for 
the 4th respondent the question whether the 
appellant in that case was an aggrieved party, 
though raised, was not considered by the Division 
Bench. Again that case deal with locating semi- 
permanent cinema theatre and the objections were 
raised bya competitor in business, which is not the 
position in the present case. Similarly, in 
Dr.P.G.Viswanathan yv. Government of Tamil Nadu, 
1984 W.L.R. 257: A.I.R. 1986 Mad. 146, also the 
question of ‘affected party’ or ‘aggrieved person’ 
was not raised and considered by the learned 
Judge who decided the above case. Therefore, the 
above decisions relied on by the learned counsel 
for the 4th respondent can have no application to 
the facts of the present case. 

15. A similar question came up for consideration 
before Ratnam, J. (as he then was) in K.P. Nararaja 
Mudaliar v. The State óf Tamil Nadu and others, 


+ W.P.No.12896 of 1984 dated 23.9.1985. The peti- 


tioner in that case was the resident of D.No.33, 
Kanakkar Street, Salem. In February 1975, re- 
spondents3and 4 therein, purchased the property 
situated Opposite to the house of the petitioner. 
Thereafter, they applied to the Salem, Municipal- 
ity for permission to construct a godown which 
was granted. In 1983, respondents 3 and 4 started 
construction of the Godown, but in a manner 
contravening the building rules. Respondents 3 
and 4 attempted to open a new door way into 
Kanakar Strect Lane, which obliged the petitioner 
to institute on 28.11.1983 a suit in O.S.No.1641 of 
1983 on the file of the District Munsif, Salem. In 
1.A.No.2196 of 1983 the petitioner also obtained 
an interim injunction against respondents 3 and 4 
restraining them from putting up any doorway. 
Subsequently the Municipality issued a notice to 
respondents 3 and 4 calling upon them to con- 
Struct the building in conformity with the ap- 
proved plan. Pursuant to the notice so issued, the 
Municipality passed an order under Sec.205 of the 
District Municipalities Act directing respondents 
3 and 4 demolish the unauthorised construction. 
In the meantime, respondents 3 and 4 in that case, 
filed an appeal under Rule 19(1) of the Tamil 
Nadu District Municipalities Building Rules, which 
was ultimately dismissed. Thereafter, further appeal 
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was preferred by respondents 3 and 4 before the - 


Government under Rule 19(a), (b) of the Tamil 
Nadu District Municipalities Building Rules. The 
petitioner approached the Government on 
13.8.1984 and 17.8.1984 with a request that he 
should be impleaded ás a party in the appeal. Since 
that request of the petitioner was not acceded to 
by the Government, the petitioner sent an appli- 
cation to implead himself by registered post on 
21.8.1984 which was received by the Government 
on 22.8.1984. Subsequently on 21.11.1984, the 
Government passed the order challenged in the 
writ petition granting ‘exemption in favour of re- 
spondents 3 and 4, after considering the applica- 
tion for exemption made by respondents 3 and 4 
on 27.6.1984. The learned Judge, who heard that 
writ petition while countenancing the plea of the 
petitioner in that case, that the refusal of opportu- 
nity to the petitioner, to put forth his objection 
prior to ‘the grant of exemption in favour of re- 
spondents 3 and 4 would vitiate the impugned 
order of the Government granting exemption, 
held as follows: 

“On the facts of this case, it appears to me 
that the petitioner should have been granted 
an opportunity to set out and put forth his 
objections to the grant of exemption prayed 
for by respondents 3 and 4. Even in the course 
of the prior proceedings in W.P.No.1435 of 
1984, it has been found that the petitioner has 
cause for complaint, in the sense, that the 
offending construction’ at the instance of re- 
spondents 3 and 4 will cause obstruction to the 
free flow of light and air to the premises of the 
petitioner. A perusal of the impugned G.O. 
does not disclose that the representations made 
by the petitioner were in any manner consid- 
ered or taken into account. There is no refer- 
ence to the representation of the petitioner 
against the grant of exemption. Earlier, it has 
been seen how the attempt of the petitioner to 
get himself impleaded as a party to the appeal 
preferred by respondents 3 and 4 was not 
conceded. In other words, the petitioner who 
had a legitimate grievance against the offend- 
ingconstruction put up by respondents 3 and 4 
had not been afforded an opportunity for put- 
ting forth his objections properly. An injunc- 
tion had been granted which has the effect of 
recognising prima facie the rights of the peti- 
tioner in the matter of light and air, as found by 
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this Court earlier. I am unable to accept the 
argument of the learned Additional Govern- 
ment Pleader that the representation sent in 
by the petitioner had also been taken note of 
prior to the passing of the impugned order. All 
that is seen from the endorsement found on 
page 48 of the file produced before the Court 
is that the facts of the case will be considered 
‘on receipt of the report from the Director of 
Town and Country Planning before issuing the 
final order. Actually they have not been so 
‘considered at the time of the passing of the 
- ‘order. As pointed out earlier, the impugned 
G.O. does not make any reference whatsoever 
to the representation made by the petitioner. 
In those circumstances, it cannot be taken that 
the petitioner’s objections were considered 
and only.thereafter the impugned G.O. grant- 
ing exemption to respondents 3 and 4 under 
‘ the Tamil Nadu District Municipalities Build- 
ing Rules, 1972, was passed. Inasmuch as this 
Court in W.P.No.1465 of 1984 had already 
concluded that the petitioner is personally 
aggrieved by the causing of obstruction to the 
free flow of light and air owing to the offending 
construction being put up by the respondents 
3 and 4, in the interests of justice and equity, 
the petitioner should be given an opportunity 
toset out his objections to the grant of exemp- 
tion prior to the passing of the order to that 
effect. In the light of the circumstances of the 
case and in view of the prior proceedings in 
W.P.No.1465 of 1984 the impugned order 
granting exemption to respondents 3 and 4 
without affording the petitioner an opportu- 
nity to put forth his objections thereto cannot 

be justified.” 
Consequently, the learned Judge set aside the 
order of exemption passed by the Government 
and remanded the matter to the Government with 
a direction to consider the application for exemp- 
tion under Rule 19(i) (b) afresh after affording a 
reasonable opportunity to the petitioner in that 
case, to put forth his objections in person and also 
after taking into account the representation made 
against the grant of exemption by the petitioner. 
16. The ratio of the above decision is directly 
applicable to the facts of the present case. As 
already pointed out, the specific case of the peti- 
tioner-association is that the proposed multisto- 
ried construction in Plot No.11-C of Manohar 
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Avenue violates the right of the members of the 
petitioner-association to live in a healthy environ- 
ment guaranteed under Art.21 of the Constitution 
of India, that the construction of 20,000 sq.ft. on 
the plot of 2 grounds in a 20 feet wide blind street 
and further the construction on the rear portion 
would make residential area where the members 
of the petitioner-association are living, unhealthy 
and noisy affecting the health and happiness of the 
residents who would be deprived of fresh air and 
light which would have otherwise veen available 
to them if the constructions as per the building 
regulations are permitted. In view of thesaid stand 
of the members of the petitioner association in all 
the prior court proceedings to which the 4th res- 
pondent is also a party, it has to be held that the 
members of the petitioner-association are parties 
affected by the impugned Government Order. 

Further the petitioner association has made re- 
peated requests to the first respondent to im- 
pleaded it as a party in the appeal filed by the 4th 
respondent and to give an opportunity to it to put 
forth its objections and also to hear the members 
of the petitioner-association before passing any 
order on the appeal filed by the 4th respondent 
under Sec.79 of Act. In these circumstances, I am 
clearly of the view that G.O.Ms.No.1119, Housing 
and Urban Development, dated 30.7.1987 chal- 
lenged in W.P.Nos.10493 of 1987 and 1581 of 1991 
granting exemption to the 4th respondent, with- 
out affording an opportunity to the members of 
the petitioner-association to put forth their objec- 
tions and without hearing them is clearly violative 
of the principles of natural justice and therefore, 
the impugned Government Order is liable to be 
quashed. 

17. Accordingly, W.P.No.10493 of 1987 and 
W.P.No.1581 of 1991 are allowed and the im- 
pugned G.O.Ms.No.1119, Housing and Urban 
Development, dated 30.7.1987 is quashed and the 
matter is remitted to the first respondent for fresh 
disposal. The first respondent is directed to con- 
Sider the appeal filed by the 4th respondent against 
the order of the second respondent dated 14.10.1984 
and the request of the 4th respondent for exemp- 
tion under Sec.113 of the Act afresh and pass 
appropriate orders on merits and according to law 
after affording a reasonable opportunity to the 
petitioner-association to put forth its objections 
and hearing the representations of the petitioner- 
association in person also after taking into consid- 
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eration the ear of the petitioner-associa- 
tion. k 

18. As I am setting aside the impugned order on 
thesole ground that it is violative of the principles 
of naturai justice, it is not necessary to deal with 
the other contentions raised by the learned coun- 
sel on either side and they are left open. 

19. W.P.No.1191 of 1988, and W.P.No.1952 of 
1991. Admittedly the order challenged in these 
writ petitions was passed by the second respon- 
dent (M.M.D.A.) pursuant to the G.O.Ms.No.1119, 
Housing and Urban Development, dated 30.7.1987, 
as a consequential order, W.P.No.1580 of 1991. 
Similarly the order challenged in this writ petition 
was passed by the third respondent (Corporation 
of Madras) pursuant to the G.O.Ms.No.1119, 
Housing and Urban Development, dated 30,7.1987 
as a consequential order. Inasmuch as I have quashed 
G.O.Ms.No.1119, Housing and Urban Develop- 
ment, dated 30.7.1987 and allowed W.P.No.10493 
of 1987 and W.P.No.1581 of 1991, the consequen- 
tial orders challenged in W.P.No.1191 of 1988, 
W.P.No.1582 of 1991 and W.P.1580 of 1991 are 
also liable to be quashed. Accordingly I allow 
W.P.No.1191 of 1988, W.P.No.1582 of 1991 and 
W.P.No.1580 of 1991 and set aside the order chal- 
lenged in those writ petitions. 

20. W.P.No.5851 of 1984. In view of the orders 
passed in W.P.Nos.10493, of 1987, 1191 of 1988 
and in 1580 to 1582 of 1991, no order is necessary 
in W.P.No.5851 of 1984. Accordingly W.P.No.5851 
of 1984 is dismissed. There will be no order as to 
costs. 


B.S. ---- Petition Nos.10493 of 1987, 1191 of 1988 
and 1580to 1582 of 1991 allowed/Petition No.5851 
of 1984 dismissed. _ 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


App.Nos.647 and 648 of 1983 and 176 of 1984 and 
C.M.P.Nos.13481 to 13483 of 1993° 
22nd December, 1993. 


Sri-la-Sri Shanmuga Desiga Gnanasambanda 
Pandarasannadhi Avargal and hereditary trustce 
of Rajan Kattalai attached to Thiyagarajaswami 
PERAR at Tiruvarur ...Appellant 


The State of Madras represented by the Collector 
of Thanjavur and others _..Respondents. 


(A) Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959 as amended by Act 
XVI of 1965), Sec.75-A - Validity - Powers of Legis- 
lature - To change basis on which decision is given by 
Court of Law and thus change the law - Extént'of - 
Individual decision inter partes, if can be set aside by 
Legislature - Supreme Court setting aside 
G.O.No.3069 (Revenue), dated 4.8.1956 extending 
Notification No.638 dated 25.5.1937 - Section in- 
troduced with object of extending that notification, 
validity. 

On the ratio laid down in the decisions in  N.Saxena 


v. The State of Madhya Pradesh, A. LR. 1976 S.C.’ 


2250, Cauvery Water Disputes Tribunal, A.I.R. 1992 
S.C. 522, Madhan Mohan Pathak. Union of India, 

ALR. 1978 S.C. 803 and P. Sambanurthy v. State of 
Andhra Pradesh, A.I.R. 1987 S.C. 663;’the enact- 
ment of Sec.75-A of the’ Tamil Nadu Hindu Reli- 
gious and Charitable Endowments (Amendment) 
Act, 1965 cannotstand the test ofjudicial scrutiny. 

In the present case, by introducing Sec.75-A, the 
Legislature has simply directed the Commissioner 
of Hindu Religious and Charitable Endowments 
and Executive Officer of Sri Thyagarajaswami 
Temple to disobey or disregard the decision ofthe 
highest court of the land in $.D.G.Pandara San- 
nadhi v: ‘State of Madras, (1965)2 M.L_J. 167. The 
obvious purpose of Sec.75-A in extending im- 
pugned notification is to nullify the effect of this 
decision of the Supreme Court. [Para. 26] 
No doubt the Legislatures under the Constitution 
have, within the prescribed limits, power to make 
laws prospectively as well as retrospectively. By 
exércise of those powers a Legislature can remove 
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the basis of the decision rendered bythe compe- 
tent court thereby rendering the decision ineffec- 
tive. But no Legislature in the country has power 
to set aside an individual decision inter partes and 
affect their rights and liabilities alone. In the words 
of this their Lordships of the Supreme Court in 
Cauvery Water Disputes Tribunals case, such an act 
on the part of the Legislature amounts to exercis- 
ing the judicial powers of the State and to func- 
tioning as an appellate court or tribunal. Since 
notification in, G.O.No.3069, dated 4.8.1956 is 
simply declared to be valid under Sec.75- A, in this 
section’ makes a direct inroad into the judicial 
powers of the State and so it has necessarily to be 
struck downso far as the notification is concerned. 
[Para. 26] 
(B) Civil Procedure Code (V of 1908), O.22, Rules 
3, 4 ahd 10 - Plaintiff. Adheena kartha in suit dying 
during trial - Successor trustee permitted to come on 
record in place of, ‘former adheena kartha - Succes- 
sor trustee however not filing application to amend 
cause title accordingly - Appeal against order in Suit 
- If not maintainable. 
From the scheme of the Code of Civil Procedure, 
it is found that O.22 deals with death, marriage 
and insolvency of parties: The procedure to be 
followed in case of death of one of several plain- 
tiffs or of sole plaintiff is stated in Rule 3 of O.22. 
The relevant part of this rule reads that where one 
of two or more plaintiffs dies or sole plaintiff dies 
and the right to sue survives, the court, on an 
application made in that behalf, shall cause the 
legal representative of the deceased plaintiff to be 
made a party and shall proceed with the suit. As 
per sub-rule (2) of Rule 3, where within the time 
limited by law, no such application is made, the 
suit shall abate so far as the deceased plaintiff is 
concerned. And this 0.22, nowhere states that 
besides taking steps to come on record as the legal 
representation of the deceased plaintiff, the said 
legal representative is ‘enjoined to do ‘anything 
else. So, the failure on the part of the appellant to 
get the plaint amended and to carry out the amend- 
ment in the original plaint consequentin the order 
passed in J.A.No.128 of 1972 in O.S.No.15 of 1968 
cannot be fatal to the appeal as claimed by the 
respondents. [Para. 30] 
Further, succession of one trustee by another is 
only a case of devolution of interest as contem- 
plated under O.22, Rule 10, C.P.C. Abatement of 
suit comes in under O.22, Rule3(2) or 0.22, Rule 
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4(3) only on the failure to bring on record the legal 
representative of the concerned plaintiffor defen- 
dant as the case may be. But these provisions do 
not apply in the case ofdeath ofa trustee. There is 
no provision in the Civil Procedure Code with 
regard to new trustee being brought on record. In 
the absence of any provision analogous to O. 22, 
Rule 3(2), the court is not inclined to accept the 
contention of learned counsel for the respondents 
that either theappeals had abated on the omission 
to enter the name of ‘Shanmuga Desika’ on record 
after the demise of the previous Adheena Karta or 
the appeals were not properly instituted on behalf 
of Rajan Kattalai. This is only a case of proper 
description of the appellant and not one of addi- 
tion of new party. [Para. 35] 
(C) Practice and Procedure - New party impleaded 
in suit as legal representative or otherwise - Proce- 
dure to be followed consequent on. 

Inall cases where a new party is impleaded ina suit 
as a legal representative or otherwise, the original 
plaint must be suitable amended by the office of 
the court and attested in red ink by the Presiding 
Officer. A reference to the number of the petition 
and the date of the order must be made in red ink 
as usually done. The plaintiff must file a true copy 
of the plaint carrying out the amendment along 
with’a memo referring to the particulars of the 
order of the court. [Para. 30] 
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Appeals and C.M.Ps. against the decree of the 
Court of the Subordinate Judge, Nagapattinam 
dated 17.5.1980 in Original Suit Nos.11 of 1968, 15 
of 1968 and 12 of 1968, respectively, etc. 
B.Kumar, for Appellant in Appeal Nos.647 and 
648 of 1983 and for Petitioner in C.M.P.Nos.13481 
to 13483 of 1993. 

P.Peppin Fernando for N.S.Nandakumar, for 
Appellant in Appeal No.176 of 1984. 
V.Dhanapathi, Additional Government Pleader, 
for Respondent No.1. 

M.N.Padmanabhan, for G.Germiah, for Respon- 
dent No.3 in all the Appeals and in C.M.Ps. 

The Judgment of the Court was delivered by 
Thangamani, J.: Sri Thiyagarajaswami Temple of 
Tiruvarur is a very ancient one in Southern India. 
In the temple Pooja or worship has to be done 
almost throughout the day. There are daily serv- 
ices, the extraordinary services prescribed for a 
particular week and a particular month and the 
celébration of the annual festivals. The daily serv- 
ices are 6 in number spread over the day from 
morning to midnight. There are forms and rituals 
to be observed with regard to the several services 
of the day, the weekly, the monthly and extraordi- 
nary services and celebration of festivals. The 
peculiar features of the temple is that apart from 
an allowance called ‘the Mohini allowance,’ there 
is no other property which can now be said to be 
devoted for its general purpose. There are, how- 
ever, anumpber of specificendowments or Katalais 
relating to the various services in the temple, its 
festivals and for conducting several charities in 
glorification of the pagoda of Sri Thiyagarajaswami. 
The main object of the several Kattalis seems to be 
to keep the services and the festivals going and to 
have everything tidy and orderly within the pre- 
cincts of the temple and to enable the various 
duties within the temple to be performed regu- 
larly and punctually. Each Kattalai has its own 
Trustee and separate properties are endowed in 
connection with each Kattalai. There are thirteen 
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ofsuch Kattalais. The most important of them are 
four viz., Ulthurai Kattalai, Abhisheka Kattalai, 


Annadhana Kattalai and Rajan Kattalai. It is not 


known when and by whom properties have been 
endowed for these Kattalais. It is claimed that the 
endowments were made by the Native Rulers who 
reigned Thanjavur before the advent of British 
Rule. The management of each of these Kattalais 
is vested in a certain Trustee or Trustees heredi- 
tarily. The trusteeship of Rajan Kattalai vests in 
the Head of the Dharmapuram Mutt who is the 
appellant in A.S.Nos.647 and 648 of 1993 herein. 
The trusteeship of the Abhisheka, Kattalai and 
Annadhana Kattalai is vested in the Head of the 
Velukurichi Muttin Tirunelveli District, the pres- 
ent appellant in A.S.No.176 of 1984 before us. 
With regard to the services connected with Rajan 
Kattalai, the Head of Dharmapuram Mutt gener- 
ally functions through a deputy known as, Kattalai 
Thambiran. . . 

2. Though technically speaking the temple has no 
income of its own and has to depend for all its 
services on the proper performance of the trusts 
connected with the Kattalais, still for all practical 
purposes the Ulthurai Kattalai represents the temple 
proper-its object being the internal management 
of the temple. Mohini allowance is the only source 
of income for this Kattalai. The other Kattalais 
contribute their share of services or things in the 
various, stages of the daily worship and in the 
various festivals of the temple. The extent of their 
liability is determined by usage and is ascertained 
from the dhittam prepared by each Kattalai, in 
connection with thé daily worship and festivals. 
Admittedly the several Kattalais came into exis- 
tence at different times and have been managed 
separately for a long time, probably for centuries. 


Certain copper plate grants by which some of the 


lands of the Rajan Kattalai, were endowed are 
available. The trustees of some Kattalais have 
added to be originally endowed lands by further 
purchases, out of the savings from their income. 

3. It was not possible to trace thé history of the 
temple beyond the year 1800. Itwas probably then 
under the control of thé Raja of Thanjavur. From 
1800 to 1847 the temple seems to have been under 
the control of the Government, the properties 
having been managed by the Government itself. In 
the year 1817 Kattalai administration was taken 
over by the British Government along with ad- 
ministration of all temples. In 1847, when the 
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Government withdrew themselves from the maù- 
agement ọf religious institutions of the Hindus, 

the institution, including the several Kattalais, 
seems to have been handed over to the Katta- 
laidars or managers of the respective Kattalais, 
muchilikas or agreements having been taken from 
every one of them describing the terms under 
which they were to hold the trust properties and 
utilise the income from those properties. During 
the time of the Government Management the 
officers of the Government seem to have superin- 
tended the affairs of-all the then katalais. The 
accounts of the different Kattalais were submitted 
to the Collector every year and in each of these 
accounts the Panchayatdars who were evidently 
then appointéd by the Government signed in token 
oftheir exercise of Supervision over the affairs of 
the Kattalais. After the withdrawal of the Govern- 
ment, the Kattalaidars in pursuance of terms of 
the muchilikas executed by them, managed these 
kattalais for the common benefit of the main 
temple of Sri Thiyagarajaswami. 

4. Ordinarily speaking a Kattalai is a special or 
specificendowment for certain specifi icservices or 
religious charity to be performed. The property 
endowed for the performance of the Kattalai vests 
in the deity itself. The position of a Kattalai trus- 
tee therefore would be nothing more than that of 
a manager of a Hindu religious endowment. But 
Kattalais which are attached to Sri Thiyagara- 
jaswami temple at Tiruvaur are, however, ofa 
slightly different variety. In the words of 
Muthuswamy Aiyer, J. in Vythilinga Pandara San- 
nadhi v. Somasundara Mudaliar, ILL.R. 17 Mad. 
199, relating to this very temple, it is a distinct 
endowment under a separate trustee to which 
specificitems of expenditure are assigned as legiti- 
mate charges to be paid therefrom. The eminent 
Judge was of the view that the Kattalais merely 
formed a classification of the sources of income 
rather than separate endowments designed for 
specific services. 

5. Whatever may be the origin and nature of these 
Kattalais, there can be no doubt that all the Katta- 
lais are integrally connected with the worship in 
the templeand a co-ordination of the duties by the 
various trustee would be absolutely necessary for 
the mainténance of proper worship in the temple. 
In course of time however emphasis appears to 
have been laid on the individuality of the Katta- 
lais. This led to unseemly fights between trustees 
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of the various Kattalais. There was gross misman- 
agement Of the affairs of the temple and some 
scheme for the co-ordination of thevarious Katta- 
lais and for some control over the various Katta- 
his insofar as it may ensure the harmonious, working 
of the Kattalais, wherever they have to co-operate, 
was felt necessary. As early as 1910 asuit was filed 
under Sec.92 of the Civil Procedure Code for 
settlement ofascheme to manage the affairs of the 
temple in the Sub Court at Thanjavur. A scheme 
was settled and there was an appéal to this Court 


from that decree in Gnanasambanda v. Vaithil- 


inga Mudaliar, 18 L.W. 247. There the Division 
Bench pointed out that the history of the temple 
from 1870 to 1882 that the Kattalais were inde- 
pendent institutions and that the trustee of one 
such Kattalai was not subordinate to aiiother namely, 
the ulthurai trustee. In that view the scheme of the 
lower court was modified in such a manner as 
would have the effect of maintaining the individu- 
ality of the several Kattalais, without interfering 
with the essential character of the independent 
trusts while at the same time securing a machinery 
for the proper management of the temples. 

6. Inthe meantime the Madras Legislature passed 
the Madras Hindu Religious Endowments Act, 
1927, with a view to provide for the properadmini- 
stration and governance of certain Hindu reli- 
gious endowments. The ‘Act provided for the 
supervision of the Hindu Religious Endowments 
through a statutory body known as the Madras 
Hindu Religious Endowments Board. Provisions 
were made for the control of religious endow- 


ments as well as specific endowments, in relation. 


to temples. It divided the temples into “excepted 
and non-excepted temples”. It also provided for 
the framing of a scheme for the management of 
the temples. 

7. This Act was amended by Madras Act IX of 1937 
by introducing a new Chapter IV-A. That pro- 
vided that notwithstanding that a temple or spe- 
cific endowment attached to a temple was fov- 
erned bya scheme previously framed by the Board 
or settled by a Court the Board if it'were satisfied 
that the temple or endowment was being misman- 
aged and that in the interests of theadministration 
of the temple or endowment, it was necessary to 
take proceedings under this chapter, might “no- 
tify” the temple orendowmént. And on the publi- 
cation of such notification the administration of 
the temple or endowment would go under the 


The Madras Law Journal Reports 


[1994 


control of the Board notwithstanding the scheme 
which might have been framed already. On taking 
management of a notified temple or endowment 
the Board was authorised to appoint an Executive 
Officer would virtually displace the trustee and 
would function, under the control of the Endow- 
ment Board. The result of the notification in 
substance would be that the previously existing 
scheme would be suspended and the management 
would vest in the Board. Shortly after the passing 
of Act IX of 1937 proceedings were initiated by the 
Hindu Religious Endowments Board for the pur- 
pose of notifying Sri Thyagarajaswami Temple of 
Thiruvarur and the Kattalais attached there to. 
The trustees of the various Kattalais opposed this 
step: but their objections proved fruitless. By 
Notification No.638, dated 25th May, 1937, the 
Government declared that Sri Thyagarajaswami 
Temple at Thiruvarur and the specific endow- 
ments attached thereto would be subject to the 
provisions of Chapter VI-A of the Act. An-Execu- 
tive Officer was appointed by the Board on 12th 
July, 1937, for the temple as well as for the specific 
endowments attached thereto. On 30th J july, 1937, 
the Board defined the powers of the Executive 
Officer and directed him to take charge and be in 
possession of the properties of the temple and the 
various Kattalais attached thereto and subject to 
the provisions made in its order, the Executive 
Officer was authorised to exercise all powers and 
perform all duties ofa trustee of a non-execepted 
temple. This left the trustees of the various Katta- 
lais with very little powers. Beyond a right to, be 
consulted and to offer suggestions for modifica- 
tion ofbudgets and to receive honours and perqui- 
sites no other powers were given to them. 

8. The Pandarasannadhi of Dharmapuram Mutt 
the appellant.in A.S.Nos.647 and 648 of 1983 
herein instituted C.S.No.20 of 1938 on the file of 
this Court for a declaration that the notification 
by the Government of the Rajan Kattalai as coming 
under thè provisions of Chapter VI-A of the Act 
and the consequent order of the Board appointing 
the Executive Officer and defining his powers 
were illegal, for setting aside those orders and for 
restraining the Executive Officer from taking 
possession of the Kattalai properties. The suit did 
not however proceed to trial as the parties thereto 
entered into a compromise. Briefly stated, as a 
result of the compromise. Briefly stated as a 
result of the compromise, the notification was 
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maintained but the possession of the Kattalai 
properties was restored to the Kattalai Trustee 
who was to manage, the same by a staff under his 
control he was to keep accounts, etc. There was 
provision therein for the auditing of the accounts 
and the preparation of the budget was entrusted to 
the Kattalaidar. Leases of trust lands were to be by 
public auction and the Kattalaidar was respon- 
sible for the collection of the income. The income 
realised should be remitted to the Executive Offi- 
cer. The expenses in connection with the staff 
employed by the Kattalaidar were to paid by the 
Executive Officer who alone was entitled to have 
the services performed in the temple. There was 
provision for the maintenance of accounts by the 
trustee as well as by the Executive Officer. 
9. After the advent of the Constitution of India on 
26th January, 1950 the Hindu Religious Endow- 
ments Act of 1927 was repealed and in its place 
Act XIX of 1951 was substituted. The chapter 
relating to notification of temples: and endow- 
ments was numbered as Chapter VI. Sec.64 of this 
Act provided for the notification of the temple or 
areligious institution of the temple or a religious 
institution and Sub-sec.(4) laid down that every 
notification published under this section shall 
remain in force for a period of five years from the 
date ofits publication; but the Government mayat 
any time on an application made to them cancel 
the notification. The Notification No.638, dated 
25th May, 1937, as modified by the compromise 
decree subsisted till 30th September, 1951, the 
date of coming into force of Act XIX of 1951. On 
the date the notification would by reason of 
Sec.103(c) in its original form ensure for a period 
of five years from 30th September, 1951, that is till 
30th September, 1956. By that time the amend- 
ment introduced by Act IX of 1956 had come into 
force. By virtue of that amendment the Govern- 
ment have a right to renew the notification and 
this is what they did in regard to Sri Thyagara- 
jaswami temple and the endowment attached there 
to. By G.O.No.3069, (Revenue), dated 4th Au- 
gust, 1956, the Government issued the following 
order: 
“In exercise of the powers conferred by Sub- 
sec.(4)(a) Sec.64 of the Madras Hindu Reli- 
gious and Charitable Endowment Act, 1951, 
(Madras Act XIX of 1951) the Governor of 
Madras hereby directs that Notification No.638, 
dated 25th May, 1937, relating to Sri Thyagara- 
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jaswami temple, Tiruvarur, Nagapattinam 
Taluk, Thanjavur District published at page 
305 of Part I-A of the Fort St. George Gazette, 
dated 1st June, 1937, be continued for a period 
of five years from the 30th September, 1956.” 
10. The validity of this G.O.No.3039, (Revenue), 
dated 4th August, 1956 was challenged in 
W.P.No.295 of 1958 S.D.G.Pandara Sannadhi v. 
State of Madras, (1962)2 M.L.J. 67. It was argued 
on behalf of the present appellants in that case 
that the trusteeship of Rajan Kattalai being he- 
reditary in the Head of Dharamapuram Mutt, is a 
right of property under Art.19(1)(f) ofthe Consti- 
tution, and since Sec.64 of the Act empowers the 
Government to take away that right of propertyin 
an arbitrary and capricious,manner, that provi- 
sion is constitutionally invalid. The second ground 
which was urged by the appellant was that the 
notification was issued without giving an opportu- 
nity to the appellant to show cause why the earlier 
notification should not be extended, and that made 
the-notification invalid. The Division Bench re- 
jected the first contention. In regard to thesecond 
contention it held that the proceedings authorised 
to.be taken under Sec.64(4) are in the nature of 
quasi judicial proceedings and so before making 
an order, the appellant should have been given an 
opportunity to be heard, for that was the require- 
ment of natural justice. However, since the Divi- 
sion Bench though that the impugned order could 
last only till 30th September, 1961 a short period 
after the delivery of the judgment on 11th August, 
1961, it,would serve no purpose to issue a writ 
quashing the said order on the-ground that the 
principles of natural justice, had not been com- 
plied with before passing it. Accordingly it, dis- 
missed the writ petition. «u 
11. The Division Bench while holding that the 
renewal of the 1937 notification was donc without 


` any regard to principles of natural justice, it ex- 


pressed: “The Government will then have to 
consider whether the notification now subsisting 
should be renewed or not. We have no reason to 
think that the Government will after this judg- 
ment proceed to direct a renewal of the notifica- 
tion without being satisfied as to its necessity or 
without giving facilities to the petitioner to show 
cause why it should not be renewed.,However, the 
Commissioner, H.R. and C.E. issued directions to 
the Executive Officer of Sri Thiyagarajaswami _ 
Devasthanam in his R.C.No.12718/58/14, dated 
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29.9.1981 that the notification already issued shall 
bedeemed to bein force even after the said period 
of five years by virtue of Sec.118(2)(a) of Madras 
H. R. & C. E. Act 22 of 1959 and therefore the 
Executive Officer appointed in consequence of 
the above notification shall continue to admini- 
Ster the institution and their propertics as they 
have been doing so far. 

12. In the meanwhile, Dharmapuram Mutt pre- 
ferred an appeal to the Supreme ‘Court in 
S.D.G.Pandara Sannadhi v. State of Madras, (1965)2 
M.L.J. 167, against the dismissal of W.P.No.295 of 
1958. The Supreme Court pointed out that in 
assuming that the impugned order would come to 
an end on 30th September, 1961, the High Court 
appears to have ignored the fact that before it 
delivered its judgment, a new Act come into op- 
eration on 1st January, 1960. Sec.72(7) of this act 
provides that any notification published under 
Sub-sec.(1) or Sub-sec.(3) of Sec.64 of Act XIX of 
1951 before the commencement of this Act shall 
be as valid as if such notification had been pub- 
lished under this Act. This provision has again 
been subsequently amended by Act XL of 1961, 
and the amended provision is retrospectively 
brought into operation from 1st January, 1960. 
And as a result of the subsequent Act which had 
already come into force on the datewhen the High: 
Court delivered its judgment, it is obvious that the 
impugned notification would not automatically 
come to an end on 30th September, 1961. And the 
said notification would continué in operation 
without the appellant getting an’ opportunity to 
show cause why it should not continue’to be in 
operation. The main reason which weighed with 
the High Court in notissuing awrit in favour of the 
appellant that the impugned. notification would 
remain in operation for a very short period after it 
delivered its judgment, is found to be erroneous: 
Held that the High Court should have granted the 
prayer made by the appellant for the issue of an 
appropriate writ cancelling the impugned notifi- 
cation. Though the impugned notification has’ 
been issued in 1956 for five years, its life gets 
statutorily extended, and the only way in which the’ 
appellant would be able to show cause why thesdid 
notification should not be extended in respect of 
his Kattalai is to quash the said notification. Ulti- 
mately, the Supreme Court quashed the impugned 
notification G:0.No.3069, (Revenue), dated 4th 
August, 1956. 
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13.After the Supreme Court quashed the notifica- 
tion aforesaid on 10.2.1965, Madras Ordinance 1 
of 1965 was promulgated by the Governor of 
Madras on 16.7.1965. Subsequently Act XVI of 
1965 was passed on the lines of the above ordi- 
nance. Thereunder, Sec.75 of H.R. & C.E. Act was 
amended by introducing Secs.75(A), 75(B) and 
75(C) of the Act. The relevant parts’ of’ these 
provisions run as under: T 
“75-A. Notwithstanding any judgment, decree 
or order of any court and notwithstanding 
anything contained in the Madras Hindu Reli- 
gious Endowments Act, 1926 (Madras Act II 
of 1927 or in the Madras Hindu Religious and 
Charitable Endowments Act, 1951 (Madras 
Act XIX of 1961) or in this Act, but subject to 
the provisions of Sec.75-C all notifications 
issued under Chapter VI-A of the Madras 
Hindu Religious Endowments Act, 1926, 
(Madras Act, II of 1927) and in force immedi- 
ately before:the 30th September 1956 and which 
have not been subsequently cancelled by thé 
Government, shall continue, and shall be deemed 
always to have continued, in force up to and 
inclusive of the 16th July, 1965 and fora period 
of one year thereafter and accordingly all acts, 
proceedings or things done or taken under the 
said Acts or this Act by the Government or by 
any officer of the Government or by any other 
authority in pursuance of thesaid notifications 
shall, for all purposes, be deemed to be, and to 
have always been, done or taken in accordance 
with law. 

75-B. (1) Where after the expiry of a period of 
six months from the 16th July, 1965, the 
Commissioner is Satisfied that in the interests 
of the administration of any religious institu- 

` tion governed by any of the notification re- 
ferred to in Sec.75-A. It is necessary to con- 
tinue the notification (hereinafter in this sec- 
tion referred to as the said notification) be- 

‘yond the date ofthe expiry ofthe period of one’ 
year from the 16th July, 1965, he may by notice, 
published in the prescribed manner, call upon 

- the trustee and all other persons having inter- 
est to show cause why the said notification 
should not be so continued. 

(2) Such notice shall state the reasons for the 
action proposed, and specify a reasonabk time, 
not being less than one month from the date of 
the issue of such notice, for showing such 
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cause. 
(3) The trustee or any person having interest 
may thereupon prefer any objection he may 
wish to make against the action proposed. 
(4) Such objection shall be in writing and shall 
reach the Commissioner before the expiry of 
the time specified in the notice aforesaid, for 
within such further time as may be granted by 
the Commissioner. 

(5) Where on such objection has been received 
within the time so specified or granted the 
Government may, on receipt of a report from 
the Commissioner to that effect, ........ by noti- 
fication declare that the said notification shall 
continue in force beyond the date of the expiry 
of the period of one year from the 16th July, 
1965. 

(6) Where any such objections have been re- 
ceived within the time so specified or granted 
the Commissioner shall hold an enquiry into 
the objections in the manner prescribed and 
decide whether or not the said notification 
should be continued as aforesaid. 

(7) If the Commissioner decides that the said 
notification should be continued as aforesaid, 
he shall make a report to the effect to the 
Government, who may thereupon by notifica- 
tion, declare that the said notification shall 
continue in force beyond.the date of the expiry 
of the period of one year from the 16th July, 
1965. 

75-C (1) Any trustee or any person having an 
interest, who is aggrieved by the continunance 
ofa notification under Sec.75-A or under Sec.75- 
B may, 

(i) in the case of the continuance of the notifi- 
cation under Sec.75-A within sixty days from 
the 16th July, 1965: and 

(ii) in the case of the continuance the notifica- 
tion under Sec.75-B within sixty days from the 
date of the declaration under Sub-sec.(5) or 
Sub-sec.(7) of the said Sec.75-B; 
institute a suit in the court for the cancellation 
ofsuch notification and the Government shall 
cancel. the notification if the court so directs: 
Provided that the court shall have no power to 
suspend the operation of the notification 
pending the disposal of the suit. 

(2) Any party aggrieved by a decree of the court 
under Sub-sec.(1) may, within ninety days from 
the date of the decree, appeal to the High 
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(3) Notwithstanding anything contained in 
Sec.75-A or Sec.75-B if the Government, after 
taking into consideration such matter relating 
to the management and administration of the 
religious institution as may be prescribed are 
satisfied that it is no longer necessary to con- 
tinue a notification continued in force under 
Sec.75-A or under Sec.75-B they may cancel 
the notification.” 
14. In view of the enactment of Sec.75-A, 
G.O.Ms.No.3069, dated 4.8.1956 whose validity 
was negatived by the Supreme Court was given a 
fresh lease of life for one year from 16.7.1965. This 
is turn extended the life of G.O.Ms.No.638, dated 
25.5.1937 till that date. Besides, in exercise of the 
powers conferred by Sub-sec.(7) of Sec.75-B of 
Madras Act 22 of 1959 the Government issued 
G.O.No.2347, (Revenue), dated 13.7.1966 direct- 
ing the continuance of notification No.638 dated 
25.5.1937 beyond 15th July, 1966. The Commis- 
sioner of Hindu Religious and Charitable Endow- 
ments also issued notification No.7120/66 dated 
17.5.1966 for the continuance of the earlier noti- 
fication and called upon the trustees of all the 
Kattalais to show cause VI-A of Act II of 1927 and 
which continues to bein force till 17.6.1966 should 
not be further continued. 
15. Thereafter under Sec.75-C of the Act three 
suits came to be filed. While the Adheenakarthar 
of Dharmapuram Mutt has instituted O.S.No.11 
of 1968 and O.S.No.15 of 1968 on the file of 
Subordinate Judge of Nagapattinam O.S.No.12 of 
1968 of the same court is by the Adheenakarthar 
of Valakurichi Mutt. In O.S.No.11 of 1968 plaintiff 
seeks cancellation of G.O.No.3069, dated 4.8.1956. 
Whereas the prayer in O.S.Nos.12 and 15 of 1968 
is for cancellation of G.O.No.2347 (Revenue), 
dated 13.7.1966 declaring that notification No.638, 
dated 25.5.1937 relating to Sri Thiyagarajaswami 
Devasthanam and the Kattalais attached thereto 
at Thiruvarur shall continue to be in force beyond 
15th July, 1956. Evidently after the institution of 
O.S.No.15 of 1968, the earlicr action O.S.No.11 of 
1968 has become infructuous. 
16. The two plaintiffs alleged in their respective 
plaints that the continuance of G.O.No.3069, 
(Revenue), dated 4.8.1956 till 15.7.1966 by enact- 
ing Sec.75-A is invalid both under Art.14 and 
Art.19 of the Constitution. It is not valid also for 
the reason thatit has been issued without givingan 
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opportunity to the plaintiffs to state their objec- 
tions. Since the said notification has been de- 
clared invalid by the Supreme Court, neither the 
first defendant nor the second defendant Com- 
missioner of Hindu Religious and Charitable 
Endowments has any right to continue the same. 
The show cause notice of the second defendant 
dated 17.5.1966 purported to have been issued 
under Sec.75-B of the Act is defective for the 
reason that it did not indicate that the second 
defendant was satisfied as to the necessity for the 
continuance of the earlier notification beyond 
15.7.1966. As a result of the prolonging of the 
impugned G.O. the Executive Officer continues 
to have control over Rajan Kattalai and its prop- 
erties inspite of the decision of the Supreme Court 
in $.D.G.Pandara Sannadhi v. State of Madras, 
(1965)2 M.L.J. 167. This in effect is an encroach- 
menton the rights of the plaintiffas the hereditary 
trustee of the Kattalai. The Executive Officer of 
the temple had acted prejudicial to the welfare of 
the Kattalai all along by granting permanent leases 
of the properties of the Trust and diverting the 
funds of the Trust to other Kattalais. The various 
services of the Kattalai were not carried out by the 
Executive Officer in the proper manner. Though 
all the rights of the plaintiffs as the hereditary 
trustees of the Kattalais were restored: in view of 
the judgment of the Supreme Court, the fruits of 
the decree have been taken away by the enactment 
of the impugned provisions. The welfare of the 
temple would be best served by the Commissioner 
initiating proceedings for the settlement of a scheme 
with sufficient provisions to bring about .co-op- 
eration and co-ordination among the various 
Kattalais in case it is found wanting. The provi- 
sions of Sec.75-A enabling the continuance of the 
notification not merely for a period of five years 
from 30.9.1956 but also up to the date of thé 
publication of the Act,'and Ordinance namely 
16.7.1965 and for a period of one year thereafter 
reverse the verdict of the Supreme Court in an 
arbitrary manner. The notification and extcnsion 
thereof even without any time limit amounts in 
effect to lake over of the administration by the first 
defendant through the second aefendant Com- 
missioner of Hindu Religious and Charitable 
Endowments. i 

17. The defendants resisted the suits by pleadingin 
the written statement that the temple has no in- 
come of its own and has to depend for all. its 
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services on the proper performance of the trust 


` connected with the Kattalais. The court’s scheme 


was not conducive to the proper administration of 
the Kattalais or the supervision thereof. The major 
Kattalais attached to the temple were misman- 
aged. There was no cooperation among the trus- 
tees of Ulthurai Kattalai the trustees of the pres- 
ent plaintiff Kattalai did not keep the various 
services attached to them. The entire income of 
Kattalais was not brought into account. For these 
reasons steps were taken to notify the temple and 
various kattalais attached thereto as early on 
25.5.1937 in G.O.No.638. After the judgment of 
the Supreme Court in S.D.G.Pandara Sannadhi v. 
State of Madras, (1965)2 M.L.J. 167, invalidating 
the notification dated 4.8.1956 the Government 
felt doubt as to the validity of all the actions taken 
in pursuance of the said notification not only in 
respect of Sri Thiyagarajaswami Temple, Thiruvarur 
but also in respect of certain other temples cov- 
ered by the said notification. So in the interests of 
proper administration of all the religious institu- 
tions in question the Government of Madras 
promulgated Ordinance No.1 of 1965 as Legisla- 
ture of the State was not then in session. The said 
Amendment Act and consequential notification 
became imperative in order-to-secure a co-ordi- 
nating agency for the proper and efficient func- 
tioning of the several ae and the Devast- 
hanam as a whole, 

18. After trial, learned Subordinate jude while 
holding that G.O:No.3069 dated 4.8.1956 has 
become invalid in View of the decision of the 
Supreme Court in $.D.G.Pandara Sannadhi v. 
State of Madras, (1965)2 M.LJ. 167, however, 
found that in view of Amendment Act 16 of 1965 
it continued to be in force. Even though it is clear 
that in order to take away the effect of the judg- 
ment of the Apex Court, Ordinance 1 of 1965 and 
Amendment Act 16 of 1965 had been passed, their 
validity could be decided only by the High Court 
and Supreme Court. He further held that the 
Executive Officer appointed under the notifica- 
tion acted.to the detriment of the interests of the 
kattalais. There is forcein the claim of the present 
appellants that the Executive Officer was not act- 
ing in the best interests of the kattalais. However, 
he felt that there'was necessity for’central agency 
for the co-ordination of the functions of various 
kattalais and for rendering proper and efficient 
service to Lord Thiyagaraja. The due and regular 
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performance of the services and festivals required 
the centralised and co-ordinating Executive Au- 
thority. The Executive Officer appointed under 
the notification was able to regulate the mainte- 
nance of the services in the temple by the various 
kattalais and to administer the temple smoothly 
all these years. There was evidence establishing 
that for a long time there were misunderstanding 
between the various kattalais trustees as a result of 
which the services to the temple suffered. In that 
view of the matter he dismissed all the three suits 
with one set cost of defendants 1 and 2. The said 
judgment and decree are challenged in these appeals. 
19. On the various contentions made by both sides 
these questions arise for our consideration: 
1. Whether Sec.75-A of the Act is valid insofar 
as th. Notification in G.O.No.3069, dated 
4.8.1956 is concerned? 
2. Whether the Notification in G.O.No.2347, 
dated 13.7.1966 passed under Sec.75-B of the 
Act is valid? 
3. If the Notifications are valid, are they liable 
to be cancelled in view of the merits of the 
case? 
4. Whether the appeals A.S.Nos.647 and 648 
of 1983 are maintainable in view of the death of 
the person who originally filed the suit in the 
trial court? Whether the application for amend- 
ment of cause title can be ordered? 
20. Thiru B.Kumar, learned counsel for the appel- 
lants submits that the avowed object of the im- 
pugned notification under Secs.76-A and 76-B of 
the Act is to get over the effect of the judgment of 
the Supreme Court in S.D.G. Pandara Sannadht v. 
State of Madras, (1965)2 M.L-J. 167. There is no 
method by which the decision of the Supreme 
Court could have been avoided. Sec.75-A directly 
interferes with the abovesaid judgment of the 
Apex Court. The ordinance and Act cannot have 
overriding effect on the review power of courts. 
There can be no valid notification which provides 
for continuation of an order quashed by the high- 
est court of the land. So Sec.75-A which enables 
the continuance of an earlier notification held 
invalid by the court is void. Sec.75-B seeks to 
continue the notification which was non est or no 
longer existed. Ordinance 1 of 1965 and Act 16 of 
1965 are colourable legislations to override the 
effect of the judgment of the Supreme Court. 
Besides, contrary to the provisions of the scheme 
decree and inspite of objections by the trustee of 
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the Rajan Kattalai, funds of that Kattalai have 
been diverted for various other purposes not 
connected with the duties of Rajan kattalai and 
that the appointment of the Executive Officer to 
manage the properties of Rajan Kattalaias per the 
notification will wreck the trust beyond recogni- 
tion. The impugned notifications will destroy the 
independence of the Kattalai and the remedy is 
worse than the disease itself. The theory oflearned 
Subordinate Judge that renovation and other work 
of the temple require the administration of all the 
kattalais under one authority has no basis. The 
renovation work requires primarily contribution 
from various kattalais and where it is given no 
further general control is necessary. 
21. Sec.75-A extracted above enables the continu- 
ance of all prior notifications including G.O.No.3069 
(Revenue), dated 4.8.1956 fora period of one year 
from 16th July, 1965. However the Supreme Court 
has quashed ‘the said notification on 10.2.1965 in 
its decision reported in S.D.G.Pandara Sannadhi 
v. State of Madras, (1965)2 M.L.J. 167. Thereafter, 
on 16.7.1965 Madras Ordinance 1 of 1965 was 
promulgated. The explanatory statement for the 
introduction of this Ordinance assumes impor- 
tance of this case. The statement runs as under: 
“In Sri Sri-la-Sri Subramania Desika Gnana- 
sambanda Pandarasannadhi v. State of Ma- 
dras, Civil Appeal No.560 of 1964, the Supreme 
Court has held as invalid the Government 
Notification, dated 4th August, 1956, issued 
under Sec.64(4) of the Madras Hindu Reli- 
gious and Charitable Endowments Act, 1951 
(Madras Act XIX of 1951) continuing for a 
period of five years from 30th September, 1956 
the notification No.638 dated 25th May, 1937 
declaring that the Sri Thiagarajaswami Temple, 
Tiruvarur and the specific endowments at- 
tached thereto shall be subject to the provi- 
sions of Chapter VI-A of the Madras Hindu 
Religious Endowments Act, 1926 (Madras Act 
Tlof1927). The grounds on which the Supreme 
Court struck down the notification was the 
failure to comply with the principles ofnatural 
justice before issuing the notification. As a 
result of the above judgment of the Supreme 
Court the notification dated the 4th August, 
1956 has become unenforceable and as such 
the Thiagarajaswami Temple, will not be sub- 
ject to the provisions of Chapter VI-A q*~— 
Madras Hindu Religious and oy 
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Endowments Act, 1959 (Madras Act 22 of 
1959). The judgment has given room for doubts 
as to the validity of all actions taken in pursu- 
ance of the notification not only in respect of 
the temple aforesaid but also in respect of 
certain other temples covered by the said noti- 
fication. The Government have carefully ex- 
amined the judgment of the Supreme Court 
and consider that in the interests of the ad- 
ministration of the religious institutions in 
question, the above state of affairs cannot be 
allowed to continue. Accordingly, the Govern- 
ment propose to validate all such notifications 
and also all acts and proceedings etc. Taken in 
pursuance of the said notification. It is pro- 
posed to continue the said notifications for a 
period up to the date of publication of the 
ordinance and fora period of one year thereaf- 
ter. The ordinance provides for the further 
continuance of the notifications, after issuing 
show cause notice to the trustees and other 
persons having interest. The Ordinance also 
confers a right of suit to the parties aggrieved 
by the continuance of a notification. The draft 
ordinance seeks to achieve the above objects”. 
From this itis evident that the purpose of passing 
this Ordinance is only to get over the effect of the 
courts decision which invalidated G.O.No.3069, 
dated 4.8.1956. 
22. Learned counsel for the appellants argues that 
Government has no power to issue an Ordinance 
to take away the effect of the judgment of the 
Supreme Court. Ifit chooses to do so, it is violative 
of the basic structure of the Constitution. In the 
case of a Validating Act, besides the legislature 
possessing competence over the subject-matter by 
validation legislature must remove the defect which 
the courts had found in the previous law. But in 
this case there was no endeavour to remedy the 
defect in the impugned notification as pointed out 
by the Supreme CourtinS.D.G.Pandara Sannadhi 
v. State of Madras, (1965)2 M.L.J. 167. In support 
of his contention he cited the decision in LN. Saxena 
v. The State of Madhya Pradesh, A.I.R. 1976 S.C. 
2250. There the State Government raised the age 
of compulsory retirement for Government ser- 
vants to 58 years by a memorandum. While fram- 
ing the rules under the proviso to Art.309 of the 
Constitution, the clause empowering the Govern- 
ment to retire a Government servant on the at- 
tainment of the age of 55 years was not incorpo- 
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rated therein. The appellant, a District and Ses- 
sions Judge was retired from service after he 
completed 55 years and before he completed 58 
years. He successfully challenged the said order of 
compulsory retirement in the Supreme Court. 
Thereafter, an Ordinance was promulgated which 
later on became an Act of the Madhya Pradesh 
Legislature. The said Act validated the retirement 
of certain Government servants including the 
appellant, despite the judgment of the Apex Court. 
The appellant again filed a writ petition in the 
High Court which was dismissed. An appeal to the 
Supreme Court was also dismissed holding that 
the impugned Act cured the defects from which 
the Memorandum and the orders of retirement 
made thereunder were suffering. The Supreme 
Court has observed as under: 
“The distinction between a “Legislative” act 
and a “judicial” act is well known, though in 
some specific instances the line which sepa- 
rates one category from the other may not be 
easily discernible. Adjudication of the rights of 
the parties according to law enacted by the 
legislature is a judicial function. In the per- 
formance of this function, the court interprets 
and gives effect to the intent and mandate of 
the legislature as embodied in the statute. On 
the other hand, it is for legislature to lay down 
the law, prescribing norms of conduct which 
will govern parties and transactions and to 
require the court to give effect to that law. 
While, in view of this distinction between leg- 
islative and judicial functions, the legislature 
cannot by a bare declaration without more, 
directly over-rule reverse or override a judicial 
decision; it may, at any time in exercise of the 
plenary powers conferred on it by Arts.245 and 
246 of the Constitution render a judicial deci- 
sion ineffective by enacting a valid law on a 
topic within its legislative field fundamentally 
altering or changing with retrospective, cura- 
tive or neutralising effect the conditions on 
which such decision is based. As pointed out by 
Ray, C.J. in Indira Nehru Gandhi v. Raj Narain, 
(1976)2 S.C.R. 347, the rendering ineffective 
of judgments or orders of competent courts- 
and tribunals by changing their basis by legis- 
lative enactment is a well-known pattern of all 
validating Acts. Such validating legislation which 
removes the causes for ineffectivesness or 
invalidity of actions or proceedings is not an 
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encroachment on judicial power”. 

As stated earlier the impugned G.O. was held 
invalid for the reason that it was issued without 
giving an opportunity to the appellant to show 
cause why the earlier notification should not be 
extended. Evidently there has been no endeavour 
in the present enactment to rectify this defect 
before validating the notification for one year. 
Instead the only purpose of Sec.75-A appears to 
be to keep the earlier notification alive with all its 
infirmities pointed out by the courts. 

23. In the matter of: Cauvery Water Disputes Tribu- 
nal, A.I.R. 1992 S.C. 522, the next decision cited by 
learned counsel for the appellants, the Karnataka 
Cauvery Basin Irrigation Protection. Ordinance, 
1991 was held unconstitutional for the reason that 
the Ordinance directly nullified the decision of 
the Tribunal dated 25th June, 1991. While doing 
so, the Supreme Court pointed out that the legis- 
lature can change the basis on which a decision is 
given by the Court and thus change the law in. 
general, which will affect a class of persons and 
events at large. It cannot, however, set aside an 
individual decision inter-parties and affect their 
rights and liabilities alone. Such an act on the part 
of the legislature amounts to exercising the judi- 
cial power of the State and to functioning as an 
appellate court or tribunal. 

24. In Madhan Mohan Pathak v. Union of India, 
(1978)2 S.C.C. 50: 1978 Lab.I.C. 612: (1978)1 
Lab. LJ. 406: (1978)1 Lab.L.N. 516: (1978)3 S.C.R. 
334: ALR. 1978 S.C. 803, a settlement was arrived 
at between the Life Insurance Corporation of 
India and its employees relating to the terms and 
conditions of service of Class III and Class IV 
employees including bonus payable to them. The 
Payment of Bonus (Amendment) Act, 1976 con- 
siderably curtailed the rights of the employees to 
bonus in industrial establishments. But by reason 
of Sec.52 of the Payment of Bonus Act, the L.I.C. 
was outside the purview of its operation. The 
Central Government decided that the employees 
of establishments which were not covered by the 
Bonus Act would not be eligible for payment of 
bonus. Thereupon L.I.C. was advised by the Min- 
istry of Finance, Government of India, that no 
further payment of bonus should be made to its 
employees without getting the same cleared by the 
Government. The Corporation accordingly issue 
instructions not to pay bonus to its employees 
until further instructions. Thereupon, the Em- 
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ployees Association moved the High Court for 
issue ofa writ directing the Life Insurance Corpo- 
ration to act in accordance with the terms of an 
earlier settlement. A single Judge of the High 
Courtallowed the writ petition. While the Letters 
Patent Appeal was pending Parliament passed the 
Life Insurance Corporation (Modification of 
Settlement) Act, 1976. So there was no necessity 
for proceeding with the Letters Patent Appeal. 
And the Division Bench made no order therein. 
Then two of the Employees’ Associations filed 
writ petitions in the Supreme Court challenging 
the constitutional validity of the Payment of Bonus 
Amendment Act, 1976. Held that it would be 
unfair to adopt the legislative procedure to undo 
a settlement which had become the basis of the 
decision of a High Court. Even if legislation can 
remove the basis of a decision it has to do it by an 
alteration of general rights of a class but not by 
simply excluding two specificsettlements between 
the Corporation and its employees from the pur- 
view of Sec.18 of the Industrial Disputes Act. 
Since the object of the impugned Act was in effect 
to take away the force of the judgment of the High 
Court, it would be invalid for trenching upon the 
judicial power. Even if an impugned legislation. 
seeks to take away the basis of the judgment 
without mentioning it, yet where the rights of the 
citizens against the State are concerned the court 
should adopt an interpretation which upholds 
those rights. Therefore, the rights which had passed 
into those embodied in a judgment and become 
the basis of a mandamus from the High Court, 
could not be taken away in an indirect fashion. 
25. Let another decision relied on by learned 
counsel for the appellants is P.Sambamurthy v. 
State of Andhra Pradesh, A.ILR. 1987 S.C. 663. 
There the Apex Court held that it is a basic prin- 
ciple of the rule of law that the exercise of power 
by the executive or any Other authority must not 
only beconditioned by the Constitution, but must 
also be in accordance with law and the power of 
judicial review is conferred by the Constitution’ 
with a view to ensuring that the lawis observed and 
there is compliance with the requirement of law 
on the part of the executive and other authorities. 
It is through the power of judicial review con- 
ferred on an independent institutional authority 
such as the High Court that the rule of law is 
maintained and every organ of the State is ”— 
within the limits of the law. Now if the AER 
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the power ofjudicial review can beset at naught by 
the State Government by overriding the decision 
given against it, it would-sound the death knell of 
the rule of law. The rule of law would cease to have 
any meaning, because then it would be open to the 
State Government to defy the law and yet to get 
away with it. 

26, On the ratio laid down in the decisions referred 
to above, the enactment of Sec.75-A cannot stand 
the test of Judicial scrutiny. In the present case, by 
introducing Sec.75-A the Legislature has simply 
directed the Commissioner of Hindu Religious 
and Charitable Endowments and Executive Offi- 
cer of Sri Thiyagarajaswami Temple to disobey or 
disregard the decision of the highest court of the 
land in S.D.G.Pandara Sannadhi v. Stare of Ma- 
dras, (1965)2 M.L.J. 167. The obvious purpose of 
Sec.75-A extending the impugned notification is 
to nullify the effect of this decision of the Supreme 
Court. The object in the explanatory note Ex.B-33 
makes no secret of the said fact and in fact the 
written statements filed on behalf of the Depart- 
ment and the Government aver that the courts 
scheme was not conducive to the proper admini- 
stration of the Kattalais or the supervision thereof. 
Thesteps were taken to notify. The temple and the 
various Kattalais attached thereto. After the judg- 
ment of the Supreme Court in (1965)2M.L.J. 167, 
the Government felt that the existing state of 
affairs cannot be allowed to continue and so in the 
interest of proper administration of all the reli- 
gious institutions including that of Sri Thiyagara- 
jaswami temple it was imperative to continue the 
earlier notifications beyond 15.7.1966. No doubt 
the Legislatures under the Constitution have, within 
the prescribed limits, power to make laws pro- 
spectively as well as retrospectively. By exercise of 
those powers a legislature can remove the basis of 
the decision rendered by a competent court thereby 
rendering the decision ineffective. But no Legisla- 
ture in the country has power to set aside an 
individual decision inter-parties and affect their 
rights and liabilities alone. In the words of their 
Lordships of the Supreme Court in Cauvery Water 
Disputes Tribunal case, A.LR. 1992 S.C. 522, such 
an act on the part of the Legislature amounts to 
exercising the Judicial power of the State and to 
functioning as an appellate Court or Tribunal. 
Since notification in G.O.No.3069, dated 4.8.1956 
is simply declared to be valid under Sec.75-A this 
section makes a direct inroad into the judicial 
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powers of the State, and so it has necessarily to be 
struck down so far as the notification is concerned. 
27.Sec.75-B of the Act enables the Commissioner 
to continue any notification which was validated 
by virtue of Sec.75-A beyond 16th July, 1966 after 
calling upon the trustee concerned to show caus 
why it should not be so continued. Notification 
No.638, dated 25.5.1937 isstatutorily extended till 
16.7.1965 and for a period ofone year later in view 
of Sec.75-A of the Act read with G.O.No.3069 
(Revenue), dated 13.7.1956. Notification No.2347 
(Revenue), dated 13.7.1966 was issued declaring 
that the Notification No.638 would continue be- 
yond 15.7.1966. We have already seen that there 
could be no valid extension of the notification 
under Sec.75-A. Learned counsel for the appel- 
lants next contends that where a notification is 
quashed its existence ceases. There can be no 
order continuing that which does not exist. In 
other words, there can be no law which seeks to 
extend the provisions ofa rule which is non-est. By 
the time G.O.No.2347 (Revenue), dated 13.7.1966 
was published, Notification No.638, dated 25.5.1937, 
was no longer in existence by virtue of the decision 
of the Supreme Court. So there is substance in the 
claim of learned counsel for the appellants that 
the G.O.No.2347 passed under Sec.75-B of the 
Act is not valid. 

28. Thiru M.N.Padmanabhan, learned counsel for 
the respondents submitted that Sri Thiyagara- 
jaswami Temple has no property ofits own. For its 
daily pooja expenses it depends on the various 
kattalais attached to it. The bickerings and quar- 
rels among the trustee or Kattalaidars even in 
smal] matters made the temple to suffer for its 
requirements. This is sufficient to show that even 
for daily pooja co-ordination among various kat- 
talaidars is necessary. And so the trial court was 
justified in dismissing the suit for the reason that 
there is imperative necessity for the centralagency 
for co-ordination of the functions of the various 
kattalais. The kattalais cannot serve the purpose 
without the temple. The properties of the temple 
are distributed among the kattalais which are under 
separate trustees and the maintenance of the temple, 
its services and festivals depend upon the kattalais 
being administered in proper co-ordination. The 
Executive Officer appointed under the notifica- 
tion has been able to regulate the maintenance of 
the services in the temple by the various kattaiais 
and to administer the temple smoothly all these 
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years. And a Central agency under the control of 
H.R. and C.E. Board is essential to maintain the 
services of various kattalais. Evidently this cannot 
bea ground for validating the impugned notifica- 
tions. In fact, learned Subordinate Judge himself 
has found that the Executive Officer was not act- 
ing in the best interests of the kattalai. The De- 
partment can always regulate the services of the 
temple by ensuring that the various kattalaidars 
make their contributions properly. And in view of 
our decision that the notifications are not valid, it 
is not necessary to go into the merits of the case. 
29.O.S.No.11 of 1968 as well as O.S.No.15 of 1968 
were instituted by Sri-la-Sri Kailai Subramania 
Desika Gnanasambanda Pandara Sannadhi, sole 
and hereditary trustee of Rajan Kattalai attached 
to Thiyagarajaswami Devasthanam at Tiruvarur, 
residing at Dharmapuram Mutt, Mayuram Taluk 
and Munsif. During the pendency of the suits, on 
10.11.1971 the said Subramania Desika Gnana- 
sambanda Pandara Sannadhi Avergal attained 
Paripoornam. Then Sri-la-Sri Shanmuga Desika 
Gnanasambands Pandara Sannadhi was installed 
as the Adheenakarthar and Pandara Sannadhi of 
Dharmapuram Mutt. By virtue of his office he 
became the hereditary trustee of Rajan Kattalai 
also. In ILA.No.128 of 1972 in O.S.No.15 of 1968 
the said Shanmuga Desika Gnanasambanda Pan- 
dara Sannadhi got him substituted as the plaintiff 
in the place of Sri Subramania Desika in his capac- 
ity as the sole and hereditary trustee of Rajan 
Kattalai. This order of substitution was passed by 
learned Subordinate Judge in an application by 
Shanmuga Desika under O.22, Rule 10 and Sec.151, 
C.P.C. However, there was neither an application 
for the consequential amendment of the plaint for 
the substitution was carried out in the original 
plaint in O.S.No.15 of 1968. It does not appear 
that there was any application for substitution of 
the new incumbent of the office in O.S.No.11 of 
1968. When the judgment and decrees were passed 
on 17.5,1980 in the two suits O.S.Nos.11 and 15 of 
1968 the name of Subramania Desika alone was 
on record. The present appeals A.S.Nos.647 and 
648 of 1983 on the file of this Court were also 
instituted only in the name of Sri Subramania 
Desika though the vakalath in favour of the appel- 
lant’s counsel was signed by Shanmugha Desika 
Sri.M.N.Padmanabhan learned Senior Counsel 
for the respondents argued that the appeals hav- 
ing been filed in the name of a dead person, they 
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are not valid. In support of his contention he 
places reliance on Khetramohan v. Moni Behara, 
ALR. 1962 Ori. 128: I.L.R. 1961 Cut. 684. There 
one of the plaintiffs was reported to be dead 
during the pendency of the suit in the Court of the 
District Munsif. His daughter applied for being 
subtituted in place of her father and for amending 
the plaint accordingly. This was allowed. But due 
to some negligence in the Munsif’s office this 
order was not implemented and the plaint was not 
corrected. The parties also omitted to remind the 
court about the matter, with the result that when 
the judgment was pronounced in favour of the 
plaintiffs and when the decree was drawn up the 
name of the father continued to be shown as one 
of the plaintiffs in the decree. In the decree of the 
lower appellate court also, the same error contin- 
ued. But during the pendency of the second appeal 
the defendants appellants discovered the mistake 
and they applied to the High Court to allow the 
substitution of the name of the daughter in place 
of the father, in case the court did not hold the 
decree of the lower appellate court a nullity. The 
Division Bench of the Orissa High Court held that 
once petition for substitution by the legal repre- 
sentative was allowed she was entitled to assume 
that the court would implement its own order in 
due course. As the daughter was not madea party 
either in the lower appellate court, or in the High 
Court, the appeal must abate so far as her interest 
in the suit property was concerned. As her inter- 
ests were joint with those of the other plaintiffs 
and not severable, the consequence must neces- 
sarily be the abatement of the entire appeal as a 
whole. Otherwise there will be a canflict between 
the decision of two courts in respect of the same 
property which must be avoided. The ruling in that 
case is only against the respondents and not in 
their favour. 

30. As we have already stated, in LA.No.128 of 
1972 in O.S.No.15 of 1968 the trial court had 
permitted the present Pandara Sannadhi to come 
on record in the place of the former Adheenakarthar 
who attained Paripporanam on 10.11.1971. It is 
true that there is no subsequent application by the 
plaintiffseeking permission of the court to amend 
the cause title of the plaint consequent to the 
order in J.A.No.128 of 1972. Thiru 
M.N.Padmanabhan, learned senior counsel for 
the respondents pleaded that it was incumbe: 

the part of the plaintiffs to come forward wit 
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application for the consequentiala amendmentand 
to carry out thesame in the original plaint. On his 
failure to doso, itis as if that the decree of the trial 
court had been passed against a dead person and 
the presént appeals have also been instituted by a 
person who was not in existence at that timeand as 
a result of the same these appeals are non-est. But 
he is unable to point out any provision either in 
the Code of Civil Procedure ‘of’ Civil Rules of 
Practice or the Appellate Side Rules of the High 
Court for such a proposition. From the scheme of 
Code of Civil Procedure we find that 0.22 deals 
with death, marriage and insolvency of parties. 
Thè procedure to be followed in case of death of 
one ofseveral plaintiffs or of sole plaintiffis stated 
in Rule 3 of 0.22. The relevant part of this rule 
reads that where one of two or more plaintiffs dies 
ora sole plaintiff dies and the right to sue survives 
the court on an application made in that behalf 
shall cduse the legal representative of the dé- 
ceased plaintiff to be made a party and shall pro- 
ceed with the suit. As per Sub-rule (2) of Rule 3, 
where’ within the time limited by law no such 
applicationi is made thesuitshall abateso far as the 


deceased plaintiff is concerned. And this 0.22 


nowhere states that besides taking steps to come 
on record as the legal representative of the de- 
ceased plaintiff, the said legal representative’ is 
enjoined to do anything else. It was represented 
during arguments by learned counsel for the re- 
spondents that all the subordinate courts insists 
filing an application for consequential amend- 
ment of plaint whenever a legal representative of 
either plaintiff or defendant is ordered to be 
impleaded. However, we do not think that sucha 
procedure is warranted either by the Code of Civil 
Procedure or the Civil Rules of Practice. So the 
failure on the part ofthe appellant to get the plaint 
amended and to carry out the amendment in the 
original plaint consequent to the order passed in 
1.A.No.128 of 1972 in’O.S.No.15 of 1968 cannot 
be fatal to the appeal as claimed by the respon- 
dents. In all cases where a new party is impleaded 
in a suit as a legal representative or otherwise, the 
original plaint must be suitably amended by the 
office of the court and attested in red ink by the 
Presiding Officer. A reference to the number of 
the petition and the date of order must be made in 
red ink as usually done. The plaintiff must file a 
true copy of the plaint carrying out the amend- 
ment along with a memo referring to the particu- 
lars of the order ofthe court, ` 
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31. It is also significant to note that I.A.No.128 of 
1972 is not an application under O.22, Rule 3. 

Instead, it is one under O.22, Rule 10, C.P.C. for 
the substitution of the new Pandara Sannadhi and 
Hereditary Trustee in the place of the deceased 
Pandara Sannadhi and Hereditary Trustee. The 
new trustee has to come on record notas the legal 
representative of the deceascd plaintiff but for the 
reason that there has been a devolution of interest 
during the pendency of the suit on account of the 
passing away of the previous trustee. In Thiruma- 
lai v. Arunachella, A.I.R. 1926 Mad. 540, a single 
Judge of this Court has held that the trustees are 
not legal representatives within the meaning of 
the expression in Sec.2(ii), C.P.C. of their prede- 
cessors-in-office. Where some of the trustees die 
or retire during the pendency of a suit and new 
persons are elected to fill their place: it is a case of 
devolution of interest during the pendency of a 
suit and the elected persons can be added as par- 
ties under O.22, Rule 10, C.P.C notwithstanding 
the question of limitation. 

32. A Division Bench of this Court has held in 
Viswanathaswami Devasthanam v. Kocdalinga, 

A.I.R. 1928 Mad. 246, that the mere fact of the 
appointment of new trustees by the temple com- 
mittee even though the new trustees did not take 
over charge of the office of trusteeship does not 
render anullity the decree and judgment passed by 
the court of competent jurisdiction against the 
Devasthanam. The mere resignation by a trustee 
being accepted does not tend the whole proceed- 
ing to the same position as in the case of the death 

of a party. There is no provision in the Civil 

Procedure Code, with regard to new trustees being 

brought on record. In the absence of any such 
provision the dismissal or resignation ofone trus- 
tee and the appointment of another can only be 
regarded in the light of what is called in Rule 10, 
0.22, Civil Procedure Code, a devolution ofinter- 
est. If, pending the proceeding there is a devolu- 
tion interest, that is the right or interest by virtue 
of which the proceedings was originally instituted 
comes to be transferred to or to be vested in some 
third party, the Civil Procedure Code allows such 
anew person to comein and impliead himseifor to 
be brought on the record, otherwise. It was argued 
on behalf of the appellants in that case that the 
idol no doubt is a juristic person but there must be 
other persons who must sue or be sued in respect 
of the rights vested in the idol and ifa trustee sues 
asa person entitled todo soon behalf ofan idol he 
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ceases to be a person competent to represent the 
idol the moment he ceased to bea trustee either by 
death or resignation. The Division Bench found 
that there was no doubt some force in the argu- 
ment so advanced. However, it pointed out that it 
has often been held that the judgments in respect 
oftemples and idols obtained by or against de facto 
trustees thereof are binding if otherwise unassail- 
able in the same manner and the same extent as if 
they had been obtained by or against trustee de 
jure. If the true theory is that it is only persons who 
as the trustees or otherwise competent to enforce 
the rights of temples or idols thatshould as parties 
to the suit sue or be sued, then as the suit or appeal 
in this case has been properly instituted, there 
must be some provision of law which makes such 
a proceeding incompetent before it can be argued 
that a judgment or decree passed therein is a 
nullity. There is a provision in the Code of Civil 
Procedure to the effect that on the death ofa party 
a legal representative should be brought on the 
record within a particular time limited and in 
default the proceeding abates subject of course to 
other remedical measures. There is no such provi- 
sion with regard to trustees. In the absence of any 


such provision it seems to them that the dismissal . 


or resignation ofone trustee and the appointment 
ofanother can only be regarded in light of what is 
called in the Code of Civil Procedure in Rule 10, 
O.22, “devolution of any interest.” It is significant 
that the legislature in that rule uses the words “any 
interest” and a right to maintain a suit must cer- 
tainly be regarded as an interest within the mean- 
ing of that rule. If therefore, pending the proceed- 
ing there is a devolution of interest, that is, the 
right or interest by virtue of which the proceeding 
was originally instituted comes to be transferred 
to or to be vested insome third party, the Code of 
Civil Procedure allows such a new person to come 
in and implead himself or to be brought on the 
record otherwise. But the whole policy of the 
Code is that if the proceeding originally instituted 
is proper and right any decision obtained therein 
is binding on all persons on whom the interest or 
right may devolve pending the disposal of the 
proceeding. If that is the true theory of the Civil 
Procedure Code then it seems to them that there 
is really no difficulty at all in that case. It was no 
doubt open to the new trustees if an when 
appointed to apply to the court to be brought on 
the record and make themselves parties to the 
appeal. That they did not do, and there being no 
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specific or positive provision by which the appeal 
or proceeding can be said to have abated on the 
resignation or dismissal even of a person holding 
the representative character, it is difficult to agree 
with the contention put forward on behalf of the 
appellants, and hold that on the mere resignation 
by a trustee being accepted the whole proceeding 
tends to the same position as in the case of the 
death ofa party. If the legislature had intended any 
such result surely it would have provided for it. 
33. In Sri Pushpagiri Mutt v. Ramalinga Sastri, 
(1979)1 M.L.J. 54, an Executive Officer was ap- 
pointed for the plaintiff.Mutt by the Commis- 
sioner of Hindu Religious and Charitable Endow- 
ments Andhra Pradesh, in pursuance of a scheme 
framed therefor. The plaintiff-Mutt filed the suit 
for a declaration and possession regarding some 
house in Park Town, Madras. The plaintiff Mutt, 
was described in the pleading as the Executive 
Officer of Sri Pushpagiri Mutt, Cuddappah, Cuddap- 
pah District. While the suit was part-heard it was 
dismissed for default. The application for restora- 
tion was also dismissed. Thereupon, the Mutt filed 
a civil miscellaneous appeal with the same cause 
title. During the pendency of C.M.A. an applica- 
tion was filed for permission to amend the cause 
title by substituting a new one in the name of the 
Peedathipathy of the Mutt represented by its 
Manager. That petition was dismissed by the trial 
court and the revision preferred to this Court 
against that order was also dismissed for default. 
Thereafter, the trial court dismissed the C.M.A. 
on the reasoning that the Executive Officer of the 
Mutt was not competent to maintain the appeal in 
view of the order of dismissal passed in the C.M.P. 
Thereafter, there was a revision to this Court and 
Nainar Sundaram, J. (as he then was) has held: 
“Any change in the representation of the plain- 
tiff-Mutt due to change of circumstances or 
subsequent events can be taken note of, and 
the plaintiff-Mutt must be allowed to bring in 
the proper representative on record in the lis. 
Proper representation of the party is a ques- 
tion of description of the party, and not one of 
addition of new parties. Neither the descrip- 
tion of the plaintiff-Mutt in the appeal Memo- 
randum in C.M.A.No.65 of 1972, which 
has merely carried over and adopted the 
description in the suit, nor the description that 
was sought to he introduced in the applicati 
C.M.P.No.1013, is a proper one; and it 
not bring to the forefront the patent fact 
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is really “Sri Pushpagiri Mutt, Cuddappah” 
whois the plaintiffin thesuitand the appellant 
in the appeal. Viewed in the above light, and 
taking into consideration the features of the 
case, as disclosed above there was no warrant 
in law for the court below, to dismiss the ap- 
peal.” 
34. In Gopala Krishnayya v. Lakshmana Rao, 49 
M.L.J. 590 (F.B.), the sole respondent was alive 
_ when the lower appellate court passed its decree 
but he was dead within the second appeal was filed 
in the High Court. In an application to direct the 
amendment of cause title in the second appeal by 
substituting the name of the legal representative 
in the place of the deceased respondent the Full 
Bench has held that if an appeal is presented 
against a person who was dead at the date of 
presentation, the court, may under Sec.153, Civil 
Procedure Code, permit the cause title to be 
amended or may return the appeal memorandum 
for amendment and representation. But the court 
will, if the appeal is out of time against the legal 
representative, have to excuse the delay in presen- 
tation before it can proceed to hear the appeal. 
Although the appeal may be incompetent owing 
to the wrong person being named as respondent, 
the court which deals with it is acting ina proceed- 
ing in a suit and as such has full power under 
Sec.153 to direct an amendment of the appeal 
memorandum. The court has power to amend the 
cause title but that it is a matter for its discretion 
whether it should excuse the delay in presenta- 
tion. 
35. Though the ratio laid down in the last two 
decisions cited by learned counsel may not be of 
much assistance in the present proceedings, the 
principle enunciated in the Viswanathaswami 
Devasthanam v. Koodalinga, A.I.R. 1928 Mad. 246, 
governs the controversy herein. As pointed out in 
that case succession of one trustee by another is 
only a case of devolution of interest as contem- 
plated under O.22, Rule 10, C.P.C. Abatement of 
suit comes in under O.22, Rule 3(2) or 0.22, Rule 
4(3) only on the failure to bring on record the legal 
representative of the concerned plaintiffor defen- 
dant as the ease may be. But these provisions do 
not apply in the case of death ofa trustee. There is 
no provision in the Civil Procedure Code with 
regard to new trustee being brought on record. In 
the absence of any provision analogous to O.22, 
Rule3(2) weare not inclined to accept the conten- 
tion of learned counsel for the respondents that 
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either the appeals had abated on the omission to 
enter the name of “Shanmugha Desika” on record 
after the demise of the previous Adheenakarathar 
or the appeals were not properly instituted on 
behalf of Rajan Kattalai. this is only a case of 
proper description of the appellant and notoneo 
addition of new party. And we are of the view tha 
C.M.P.Nos.13481 and 13483 of 1993 toamend the 
cause title and to substitute the present hereditary 
trustee in the place of the deceased Adhennakarthar 
have to be allowed. 

36. C.M.P. No.13482 of 1993 by the appellant in 
A.S.No.648 of 1983 is to admit the special audit 
report of the H.R. & C. E. Department relating to 
Fasli years 1393 to 1397 as additional documents 
in that appeal. Since we have found that there is no 
necessity to go into the merits of the case, this 
petition has to be dismissed as unnecessary. 

37. In the result, the appeals are allowed and the 
judgment and decrees of the trial court are set 
aside and the suits are decreed as prayed for. 
Parties are directed to bear their respective costs 
throughout. C.M.P.Nos.13481 and 13483 of 1993 
are allowed and C.M.P.No.13482 of 1993 is dis- 
missed. No cost. 


B.S. ---- Appeals allowed/C.M.P.Nos.13481 and 
13483 of 1993 allowed/C.M.P.No.13482 of 1993 
dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Swamidurai, J. 


C.R.P.No.2968 of 1992 16th July, 1993. 


P.Ramaswamy ... Petitioner 
v. 

M&.P.M.Agencics represented by its Managing 
Partner, P.Mugundaraj ... Respondent. 


Partnership Act (IX of 1932), Secs.42(C) and 48 - 
Civil Procedure Code (V of 1908), O.6, Rule 13 - 
Partnership consisting of two partners only - Manag- 
ing Partner dying during pendency of suit filed by him 


1 Ramaswamy v. M/s.P.M.Agencies (Swamidurai, J) 


representing partnership - Petition by a person for 
amendment of plaint by deleting the name of de- 
ceased partner and substituting her name in the 
cause title - Ordered - Sustainability. 

The plaintiff, a registered partnership firm filed a 
suit, represented by its Managing Partner ‘M’. ‘M’ 
died on 11.2.1987. One ‘V’ filed I.A.No.482 of 
1988 in the lower court for amendment of the 
plaintiff by deleting the name of ‘M’ and substitut- 
ing her namein theshort and long cause title in the 
suit - ‘V’ averred that she was entitled to carry on 
and continue the partnership business in view of 
the recital in the partnership deed. It was resisted 
on the ground that on the death of M’ the partner- 
ship firm became defunct and that the firm could 
not proceed with thesuit. The lower court allowed 
the application. In revision, 

Held: Inview of the decision of the Division Bench 
in J.Prasanna Chandrasekaran v. M/s.Mohan Steel 
Corporation by its Partner, Kailash Chand Gagoria, 

1987 T.N.L.J. 74, the order of the lower court 
cannot be assailed. [Para, 2] 

Cases referred to: 

Mt.Sughra v. Babu, A.I.R. 1952 All. 506. [Para. 1] 

J.Prasanna Chandrasekaran v. M/s.Mohan Steel 
Corporation by its Partner, Kailash Chand Gagoria, 

1987 T.N.L.J. 74. [Para. 2] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the District Munsif, Ootacamund the Nilgris, dated 
6.8.1992 and made in J.A.No.482 of 1988 in 
O.S.N0.326 of 1985. 

Miss Bhuvaneswari for M.S.Subramaniam, for 
Petitioner. 

Prabhakar, for Respondent. 

The Court made the following 

ORDER: The defendant/respondent in ILA.No.482 
of 1988 in O.S.No.326 of 1985 on the file of the 
learned District MUnsif, Ootacamund, is the 
petitioner. The respondent herein is the plaintiff. 
The plaintiffis the M/s.P.M.Agencies represented 
by its Managing partner Mr.P.Mugundaraj. The 
plaintiff is admittedly a registered partnership 
firm and the suit was filed by the partnership 
represented by its Managing Partner P.Mugundaraj. 
The suit is for permanent injunction restraining 
the defendant from interfering with the peaceful 
possession and enjoyment of the suit property or 
in any day creating any interest over the suit prop- 
erty by way of lease etc. P.Mugundaraj died on 
11.2.1987 and on his death, Smt. Vanaja Sunda- 
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rarajan filed I.A.No.482 of 1988 in the lower court 
for amendment of the plaint by deleting the name 
of P.Mugundaraj and substituting her name in the 
short and long cause titles in thesuit. According to 
Smt. Vanaja Sundararajan she is entitled to carry 
on and continue the partnership business in view 
of the recital in the partnership deed. Her applica-. 
tion was resisted by the defendant on the grounds. 
that on the death of P.Mugundaraj the partner- 
ship firm became defunct and that the firm cannot 
proceed with thesuit. It is admitted by both parties 
that there were only two partners to the firm. The 
other objection raised by the defendant is that 
0.6, Rule 17 will not apply and that any amend- 
ment if allowed, will totally change the verifica- 
tion of pleadings. The third objection is that the 
petition foramendment is not maintainableas the 
petitioner is shown as Messrs.P.M. Agencies by its 
Managing Partner P.Mugundaraj who is dead. 
The lower court, on a careful consideration of the 
rival contentions of the parties has allowed the 
application. Aggrieved with this order, the defen- 
dant/respondent has filed this civil revision peti- 
tion. In this civil revision petition 
Mr.M.S.Subramanian, learned counsel for the 
petitioner contended that by way ofamendmentof 
the plaint Mrs.Vanaja Sundararajan seeks to 
implead herself as a partner representing the firm 
which became defunct on the death ofone partner 
P.Mugundaraj. According to the learned counsel 
for the petitioner, the partnership is not in exis- 
tenceand that cannot be continued by substituting 
Mrs. Vanaja Sundararajan. The partnership deed 
in this case was not filed before the lower courtand 
in the civil revision petition also this Court cannot 
take any additional evidence by receiving the 
abovesaid partnership deed. Therefore we have 
no other material to find out the relevant clauses 
in the partnership deed for appreciating the rival 
contentions of the parties. In support of his con- 
tention Mr.M.S.Subramanian, the learned coun- 
sel for the petitioner relied upon the judgment 
reported in Mt.Sughra v. Babu, A.J.R. 1952 All. 
506, the Division Bench of the Allahabad High 
Court has held as follows: 
(a) Partnership Act 1932, Sec.42(c): Subject to 
contract between the partners partner 
ship consisting of only to partners. When it is 
said that a partnership will not be dissolved 
by the death of one party, what is meant is 
that the partnership will continue between 
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Surviving partners even after the death of a 
partner. It follows that in order that the excep- 
tion to the general rule may apply the original 
partnership must consist of more than two 
partners. In the case of a partnership consist- 
ing of only tow partners, no partnership re- 
mains on the death of one of them and, 
therefore,it is a contradiction in terms to say 
that there can be a contract between two part- 
ners to the effect that on the death of one of 
them the partnership will not be dissolved but 
will continue. Nor is the position affected by 
bringing in the heirs of a deceased partner on 
the scene. One partner cannot by his own 
contract, impose a partnership upon his heirs 
or legal representatives. Partnership is not a 
matter of status, it is a matter of contract. No 
heir can be said to become. a partner with 
another person without his own consent, ex- 
press or implied case law discussed..4.I.R. (33) 
1946 All. 259 Dissent. Anno Partnership Act, 
8.42 N.3. 
(b) Partnership Act (1932), Sec.48: Creation of 
new partnership after the death of old partner 
rights and liabilities of new partners. 
Where after the death of the old partner his 
major heirs along with the other partner con- 
tinued the old partnership business with the 
old partnership assets with the same rights and 
liabilities as before with this difference merely 
that in place of the old partner his heirs were 
substituted, the major heirs become the part- 
ners and the minor heirs became entitled to 
‘the benefits of the partnership. An agreement 
between the parties must be implied that rights 
and liabilities of the new partners will be taken 
to be as if the partner’s death had created no 
dissolution in the partnership or in other words 
that they were liable on the accounts being 
taken from the. commencement of the old 
partnership or from the date of the last ac- 
counting, as the case my be. 
A distinction must, however, be drawn be- 
tween the liabilities of the heirs for the period 
before the old partner’s death and those accru- 
ing after his death. The liability of the major 
heirs, for the assets of the old firm in the hands 
of the old partner could not be personal and 
must be restricted to the assets of the old 
partner in their hands. The liability of the 
minor heirs can only be to the extent of their 
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shares in the partnership assets and can be 
neither personal nor extended to the assets of 
the old partner in their hands unless the assets 
of the old partner could be identified as the 
assets of the firm; A.J.R. 1924 Mad. 708 and 25 
Mad 26, Rel. on. 
2. Mr.M.S.Subramanian, the learned counsel for 
the petitioner submitted that the legal heirs of the 
Mugundaraj have to be impleaded if at all neces- 
sary since Mrs. Vanaja Sundararajan cannot rep- 
resent the legal heirs of the deceased partner 
P.Mugundaraj. According to him, the respondent 
in the civil revision petition is not willing to bring 
on record the legal heirs of late Mugundaraj, the 
deceased partner which this Court shall not coun- 
tenance such attitude on the part of the respon- 
dent herein. Mr.M.S.Subramanian brought to my 
notice a decision of this Court reported in J: Prasanna 
Chandrasekaran v. M/s.Mohan Steel Corporation 
by its Partner, Kailash Chand Gagoria and three 
others, 1987 T.N.L.J. 74, in support of his conten- 
tion thata petition for amendment of cause title to 
substitute the names of other partners is not 
maintainable. The Division Bench of our High 
Court has observed as follows: 
“T.P.No.45 of 1984 was filed by three different 
creditors under Sec.108 of the Presidency Towns 
Insolvency Act, praying for an order for ad- 
ministration of the estate of the one deceased 
Ramalingam. The first petitioner is a partner- 
ship firm, the second petitioner is a private 
limited company and the third petitioner is 
again a partner ship firm. The respondent is 
Stated to be the grandson of the late Ramal- 
ingam in respect of whose estate the order of 
administration is prayed for. The first peti- 
tioner partnership is described as M/s.Mohan 
Steel Corporation by its partner Kailash Chand 
Gagoria, No.4, Ellaya Mudali Street, Madras- 
600 081. In the first paragraph of the petition 
itselfitis stated that Mohan Steel Corporation 
is a registered partnership concern and the 
firm is carrying on as dealers in old iron and 
steel scrap. It is further stated that Kailash 
Chand Gagoria was a partner and the other 
partners of the firm are, (1) Baburam Gagoria, 
(2) Memochand Gagoria and (3) Subash Chand 
Gagoria, all sons of N.Gagoria. when the matter 
was pending a Kailash Chand Gagoria the 
partner who was shown as representing the 
partnership who is also the son of N.Gagoria, 
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died. On the assumption that the other part- 
ners whose names had already been disclosed 
in the petition, should be brought in as repre- 
senting the first petitioner partnership firm, 
Application No.240 of 1986 was filed for per- 
mitting to amend the cause title by substituting 
to amend the cause title by substituting the 
names of the three other partners, referred to 
above, as representing Mohan Steel Corpora- 
tion, in the place of Kailash Chand Gagoria. A 
counter-affidavit was filed by the respondent- 
appellant herein contending that the applica- 
tion was not maintainable under Sec.99 of the 
Presidency Towns- Insolvency Act. This con- 
tention was overruled by the learned Judge 
and the application was ordered. It is against 
this Order of the learned single Judge, the 
present appeal has been filed. 0.30, Rule 1, 
Ref. (Omitted). 

kek kkk kk 

It was next contended by the learned counsel 
for the petitioner that when a partner dies the 
partnership itself will get dissolved. Unless 
there is a provision to the contrary in the 
agreement between the partners and in this 
case since there is no evidence of any agree- 
ment between the partners that the partner- 
ship will continue in spite of the death of a 
partner, the other partners could not be per- 
mitted to bring themselves on record and in 
any case the first petitioner becomes a dis- 
solved partnership firm and could not pursue 
this petition. We are unable to agree with the 
connection of the learned counsel. We have 
already referred'to Rule 4 of 0.30 of the Code 
of Civil Procedure. There is no dispute and 
there could be no dispute that the provision of 
0.30 do apply to the proceedings initiated 
under the provisions of the Presidency Towns 
Insolvency Act and Rule 4 provides thaton the 
death of a partner it shall not be necessary to 
join the legal representative of the deceased as 
a party to the suit. The ratio of this provision 
itself shows that the fact that the death brings 
in a dissolution of the partnership itself will 
notaffect the already instituted proceedings in 
all the name of the firm. It will be only consid- 
ered asa partnership firm if at all dissolved and 
represented by the erstwhile partners. The debt 
is not wiped out and the liability of the debtor 
does not get extinguished by death of a partner 
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and dissolution of the firm as such. In the 
circumstances, on this ground also we could 
not say that the petition is not maintainable. 
For the foregoing reasons, the appeal fails and 
it is accordingly dismissed.” 
I am bound to follow the view taken by the Divi- 
sion Bench of this High Court. 
In view of the above decision, I am of the view that 
the order of the lower court cannot be assailed. It 
is open to the petitioner herein to file an applica- 
tion for bringing on record the legal representa- 
tives of late P.Mugundaraj as parties in the suit or 
it is open to the legal heirs of the late P.Mugundaraj 
to file such an application for bringing them on 
record in this suit. If such an application is filed 
either by the petitioner herein or by the'legal 
representatives of the deceased partner, the trial 
court after hearing the objections of the parties, 
pass suitable orders accordingly. I do not find any 
irregularity or illegality in the order of the lower 
courtand accordingly, the civil revision petition is 
dismissed without cost. 
B.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.A.Swami, C.J. and Somasundaram, J. 


W.A.Nos.2090 to 2092 of 1987 respectively 
21st December, 1993. 


Silver Cloud Tea Factory by its Partner AJ.Coelho, 
Gudalur, Nilgiris and another ...Appellants 
v. 
Union of India represented by the Secretary to the 
Ministry of Commerce, Government of India, New 
Delhi and another ... Respondents. 


(A) Tea Act (XXIX of 1953), Sec.30(3)- If suffers 
from vice of excessive delegation or arbitrariness 
and therefore unconstitutional 

On a careful examination of the various provi- 
sions of the Act and the object of the legislation as 
set out in the preamble, the court is satisfied that 


the guidelines for the exercise of power o 
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Sec.30(3) of the Tea Act are contained in the 
preamble to the Act and the other provisions of 
the Act. It is impossible for the Parliament to 
envisage all the situations and passa legislation so 
as to comprehend every situation. Therefore clauses 
(a), (b) and (c) of sub-clause (3) of Sec.30 ex- 
pressly give the general power to the Government 
and to pass an order prohibiting the disposal of tea 
or tea waste. What is delegated under clauses (a), 
(b) and (c) of Sub-sec.(3) of Sec.30 to the Govern- 
ment is only the power to work out the details as 
to the circumstances under which and the condi- 
tions on the fulfilment of which the power under 
clauses (a) and (b) can be exercised by the Govern- 
ment. In other words, clauses (a), (b) and (c) of 
Sub-sec.(3) of Sec.30 confers upon the Central 
Government, the powers to comprehend the situ- 
ation exercise the powers depending upon the 
circumstances and conditions. Such delegation of 
power to the Government under Sec.30(3) of the 
Act will not amount to delegation of essential 
legislative function as contended by the learned 
counsel for the appellants. Again, the exercise of 
power by the Government under Sec.30(3) is subject 
to judicial review and all orders passed by the 
Government, whether general or special under 
Sub-sec.(3) of Sec.30 can be scrutinised to find out 
whether the power has been exercised by the the 
Government properly the possibility of abuse of 
power cannot invalidate Sec.30(3). 

[Paras. 16 & 17] 
Further, it must be pointed out that the power has 
been entrusted to the highest authority namely, 
the Central Government and that itself would 
constitute a safeguard. The Central Government 
which is empowered to exercise the power under 
Sec.30(3) is expected to act reasonably. Even in 
cases when the power conferred under Sec.30(3) is 
improperly exercised, itis that individual action or 
order which is liable to be struck down and not the 
provision which confers the power. Thus even on 
the view taken in the decisions of the Supreme 
Court relied on by the learned counsel for the 
appellants that the legislative power of framing 
policy and guidelines cannot be delegated, Sec.30(3) 
of the Act must be held to be valid having regard 
to the object and purpose sought to beachieved by 
that provision. Further, there is enough guidance 
found in the relevant provisions of the Act and the 


very scheme of the Act. In view of the above legal 


and factual position, it has to be held that Sec.30(3) 
of the Act does not suffer from, the vices of exces- 
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sive delegation of legislative power or arbitrari- 

ness and therefore, it is not liable to be struck 

down. [Para. 21] 

(B) Tea Act (XXIX of 1953), Sec.30(3) and (5) - 

Tea (Marketing Control) Order (1984), clause 17 - 

Clause if ultra vires powers given under Sec.30 (3) 

and (5) - Provision, if has to be struck down. 

The Control Order has been made by the Central 

Government in exercise of the powers conferred 
by Sub-sec.(3) and Sub-sec.(5) of Sec.30 of the Tea 
Act. Chapter IV of the Act in which Sec.30 occurs 
deals with the control by the Central Government. 

By the Chapter heading itself, the Parliament had 
made their intention clear that under this chapter 
and sections therein, they intend to delegate powers 
concerning production, distribution and fixation 
of price of tea to the Central Government for the 
purpose of achieving the object of the legislature. 

Sub-sec.(5) of Sec.30 gives the Central Govern- 

ment the power to issue any order for and on the 
subject appearing in Sub-secs.(1) and (3). Sub- 

sec.(5) is, therefore, linked with Sub-sec.(3). Matters 

which could not be covered under Sub-sec.(3) 

would be covered by Sub-sec.(5). Thus the Legis- 

lature, itself equipped the Central Government 

with ample powers so that for the control and 

regulation of production, transport, distribution 

of tea, the Central Government can exercise the 
power under Sub-secs.(3) and (5) without any 
hindrance and for proper implementation of the 

provisions of the Act. In view of the express and 

specific powers conferred under Sub-secs.(3) and 

(5) of Sec.30 of the Act referred to above, the 

appellants cannot contend that the provisions of 
the Control Order, particularly, clause 17 of the 

said order areultra vires the powers of the Govern- 
ment under Sec.30(3). Therefore, the court has no 

hesitation in holding that the provisions of the 
Control Order are not liable to be struck down on 
the ground that they are in excess of the powers 
delegated to the Government under Secs.30(3) 
and 30(5) of the Act. [Paras. 22 & 24] 
(C) Tea Marketing Control Order (1984), clause 17 
- Restriction imposed requiring tea producers to sell 
75% of their produce through public auctions, if an 
unreasonable restriction violative of Art.19 of Con- 
stitution - Provisions if infringe Arts.301 and 302 of 
the Constitution. 

Restriction imposed by clause 17 of the Control 
Order is only a reasonable restriction in the inter- 
ests of the general public and that it is not, viola- 

tive of Art.19(1)(g) of the Constitution for the 
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following reasons (a) the Control Order envisages 
that the manufacturers are under obligation to 
offer for sale at public auction 75% of their pro- 
duce and hence the manufacturers have the op- 
tion of selling 25% of their Tea produced by 
private sale. Again the above restriction applies 
only in respect of the tea sold in the form of loose 
tea and it will not apply to the tea sold in other 
forms. (b) Tea marketed through consumer packs 
will notcome within the purview of obligatory sale 
auction prescribed in clause 17 of the Control 
Order and therefore, the manufacturer of the Tea 
is free to sell any quantity of tea manufactured by 
him through consumer packs (c) similarly (i) tea 
exposted pursuant to contracts registered under 
clause 4 of the Tea (Regulation of Export Licens- 
ing) Order 1984; (ii) instant tea, (iii) tea bags, (iv) 
aromatic tea, and (v) green tea also will not come 
within the purview of obligatory sale through auction 
as they are excluded while computing the total 
production for the purpose of clause 17 of the 
Control Order; (d) there is a provision to relax the 
condition of compulsory sale of 75% of the pro- 
duce of the tea manufacturers in appropriate cases 
made in clause’ 17 of the Control Order. This 
power of relaxation has been left to the statutory 
authority, the Tea Board on the ground that there 
could be some tea gardens where remoteness or 
inaccessibility may involve hardship in sending 
the tea to auction centres or because of unfore- 
seen circumstances like strike landslides, disrup- 
tion in transport or non-availability of warehous- 
ing facilities, labour problems etc. Therefore, the 
restrictions contained in clause 17 of the Control 
Order requiring the tea manufacturers to sell 75% 
of their produce through auction cannot be con- 
sidered as arbitrary and unreasonable. Having 
regard to the purpose and object of the legislation, 
itmist be held that the restrictions imposed by the 
Control Order are reasonable within the meaning 
of Art.19(6) of the Constitution. Again it must be 
remembered that pursuit of any lawful trade or 
business may be subject to such conditions and 
restrictions as may be considered essential by the 
legislature in the interest of general public. The 
restrictions imposed in clause 17 are in the inter- 
est of the producers of tea as they can get the bet 
competitive price in the auction sale. The provi- 
sions of the Control Order including clause 17 
have been framed in public interest. The Contiul 
Order does not impose any unreasonable restric- 
tion and therefore it does not offend Art.19(1)(g) 
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ofthe Constitution. The contention of the learned 
Senior Counsel for the appellant that the provi- 
sions of Control Order infringe Arts.301 and 302 
of the Constitution also cannot be countenanced. 
No doubt, the object of Art.301 is to ensure eco- 
nomic unity of the country unobstructed by inter- 
nal barriers. This, however, does not mean that the 
regulations such as those contained in the Control 
Order are violative of the freedom contained in 
Art.301. It is an accepted principle of law that 
regulations which facilitate the free movement of 
trade and commerce cannot be challenged viola- 
tive of Arts.301 and 302 of the Constitution. The 
Control Order seeks to maintain regular flow of 
tea through the auction Centres, which is a com- 
petitive channel for both producers/manufactur- 
ers and buyers with the object of assuring fair and 
remunerative returns to the manufacturers of tea 
and fair prices to the consumers. The Control 
Order cannot be treated as a restriction on the 
flow of trade and commerce and it can be consid- 
ered only asa legitimate regulation for ensuring a 
better trading environment without infringement 
on the freedom declared in Arts.301 and 302 of the 
Constitution. No doubt, clause 17 of the Control 
Order restricts the freedom of tea manufacturers 
to sell their produce as and where he sells. How- 
ever, it must be remembered that the Control 
Order was issued with the objective of better 
monitoring of the distribution of tea in the domes- 
tic market, improvement in the conduct of public 
auctions in India and with the further objective of 
reducing the scope of malpractices in the interest 
of producers of tea as they can get competitive 
price in the auction sale and arresting the decline 
in Offerings to the auction centres. In these circum- 
stances, it is not at all possible to conceive how the 
restriction imposed by clause 17 can be said to be 
arbitrary or of an excessive nature beyond what is 
required in the interests of the general public. It 
must be pointed out that such a provision like 
clause 17 compelling the manufacturer of tea to 
sell 75% of their produce through action is neces- 
sary for preventing the decline in offerings to the 
auction centres and the object of the Control 
Order being defeated. In substance, the Control 
Order only regulates the buying and selling of 
75% of tea in loose form through auction centres 
in the interests of the general public. As already 
pointed out, having regard to the purpose and 


object of the Control Order, it has to be j 
that the restriction imposed by clause 17 
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reasonable restriction within the meaning of clause 
(6) of Art.19 of the Constitution of India. In the 
circumstances, the court has no hesitation in hold- 
ing that the provisions of Control Order, particu- 
larly, clause 17 are not violative of Art.19(1)(g) of 
the Constitution of India and that they cannot be 
said to be arbitrary or of excessive nature. 
[Paras. 25, 26, 30 and 31] 
Cases referred to: 
A.N.Parasuraman v. State of Tamil Nadu, (1989) 4 
S.C.C. 683. [Para. 16] 
Ramesh Birch v. Union of India, (1989)1 S.C.C. 
(Supp.) 430. [Para. 16] 
D.K. Trivedi and Sons v. State of Gujarat, A.LR. 
1986 S.C. 1323: (1986)1 S.C.J. 475: 1986 S.C.C. 
(Supp.) 20. [Para. 17] 
Globe Theatres Limited v. The State of Madras, 
(1954)2 M.L.J. 110. [Para. 18} 
Indian Express Newspapers v. Union of India, (1985) 1 
S.C.C. 641. [Para. 19] 
Delhi Municipality v. B.C.S. and W.Mills, A.LR. 
1968 S.C. 1232: (1968)2 S.C.A. 142. [Para. 20] 
Peerless General Finance and Investment Company 
Limited v. Reserve Bank of India, (1992)2 S.C.C. 
343. [Para. 48] 
Sreenivasa General Traders v. State of Andhra 
Pradesh, ALR. 1983 S.C. 1246: (1983)4 S.C.C. 
353. [Para. 28] 
Arunachala Nadar’s case, A.I.R. 1959 S.C. 300. 
[Para. 28] 
Appeals under clause 15 of the Letters Patent 
against the Order of Mohan, J., dated 2.8.1987 and 
made in the exercise of the Special Original Juris- 
diction of the High Court in Writ Petition Nos.1443 
of 1986, 1444 of 1986 and 1442 of 1986 respec- 
tively-petitions presented to this Court under 
Art.226 of the Constitution of India to issuea writ 
of (1) certiorari, calling for the records relating to 
S.O.No.313 E., dated 19.4.1984 on the file of the 
first respondent culminating in the issue of Tea 
Marketing Control Order, 1984 and quash the 
Order dated 19.4.1984 made thereunder (in 
W.P.No.1443 of 1986) etc. 
T.S. Krishnamurthy Iyer assisted by G.Subramaniam 
and R.Subramianiam, for Appellants. 
P.Narasimhan, Senior Central Government Stand- 
ing Counsel, for Respondent No.1. 
S.Srinivasan, for Respondent No.2. 
The Judgment of the Court was delivered by 
Somasundaram, J.: In all these writ appeals, the 
appellants are one and the same. These writ ap- 
peals have been filed against the common order 
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dated 2.8.1987 dismissing W.P.Nos.1442 to 1444 
of 1986, W.P.No.1444 of 1986 has been filed by the 
1st appellant for a deciaration that Sec.30(3) of 
the Tea Act, 1953 (hereinafter referred to as the 
Act) is null and void. In W.P.No.1443 of 1986 the 
prayer is one for certiorari to quash $S.O.No.313-E, 
dated 19.4.1984 on the file of the first respondent, 
Cuiminating in the issue of Tea Marketing Control 
Order, 1984 (hereinafter referred to as the Con- 
trol Order). W.P.No.1442 of 1986 has been filed 
by the 1st appellant for the issue of a writ of 
certiorari to quash the order dated 6.12.1985 of the 
Tea Board, the second respondent herein in refer- 
ence No.14(4) ML/84/12/ Law/3295. 
2. The case of the 1st appellant as disclosed in the 
affidavit filed in support of the above mentioned 
writ appeals is as follows: The 1st appellant is a 
partnership firm established in 1950 registered 
under the Indian Partnership Act. The firm owns 
a tea factory wherein tea is manufactured from 
green tea leaves and thereafter it is marketed the 
partners of the firm are major shareholders in 
Silver Cloud Estate Private Limited, owning 200 
acres of tea plantation, known as Silver Cloud Tea 
Estate and 50 per cent interest in another 210 
acres known as Barwood Estate. Both these tea 
estate have no factory of their own and they supply 
their produce, green tea leaves to the appellant 
factory under a permanent arrangement. The Ist 
appellant factory buys about 20% of their annual 
total green tea leaves from small growers in and 
around Gudalur. The normal channels for the 
marketing of the tea are: 

(a) through public auctions in India and in 

London in the form of loose tea,1.e. tea packed 

in plywood cases; 

(b) sales in the domestic market ex-factory or 

through retail depots or through depots in the 

same loose tea form; 

(c) by direct exports to consuming countries 

abroad and marketing in foreign contracts of 

sale or other direct means; 

(d) through consumer packages establishing 

brand names, etc. 
The 1st appellant’s firm from the inception has 
been marketing tea in loose form ex-factory in the 
domestic market. The main principle in market- 
ing that the appellant has adopted has been to 
serve the ultimate consumer with good fresh tea at 
a reasonably stable and regulated price. In line 
with this policy, the 1st appellant’s strategy has 
been to organise and widen the distribution net- 
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work in keeping with the expanding production 
designed to reach the ultimate consumer as quickly 
and directly as possible with a particular steady, 
consistent and standard quality of tea ata reason- 
able prices containing the price fluctuations within 
a reasonable parameter in order to produce a 
lasting adherence of the clientele to the appel- 
lant’s tea. The 1st appellant has customers allover 
India. A majority of these customers buy from the 
1st appellant at weekly intervals and some in 
biweekly intervals. By an order dated 19.4.1984 
issued under Sec.30(3) and (5) of the Act and 
published in the Government of India Gazette 
Extraordinary, titled “the Tea (Marketing Con- 


trol) Order, 1984. The Central Government has. 


sought to regulate the marketing of tea in the 
domestic market. This Control Order prescribes 
that the manufacturers of tea should register them- 
selves under the said order and has to furnish to 
the registering authority monthly returns in Form 
C prescribed therein. Under clause 17 of this 
Control Order it is stipulated that every manufac- 
turer of tea in the States of Assam, West Bengal, 
Tamil Nadu and Kerala has to sell in public auc- 
tion not less than 70 per cent, or such other 
percentage as may be specified from time to time 
by the Tea Board of the tea manufactured by him. 
Such public auctions are to be conducted only by 
the licensed auctioners as prescribed therein. Clause 
17 stipulates relaxation of the provisions of this 
Order under certain conditions. By virtue of this 
clause of the order the registering authority, viz. 
the second respondentis vested with discretion to 
relax all or any of the provisions of the Control 
Order if it is satisfied that any hardship will result 
to any manufacturer in complying with the order. 
By a subsequent order dated 22.3.1985 of the 
second respondent, the percentage of compulsory 
offering for auction sale has been increased from 
70 per cent to 75 per cent as and from 2.3.1985. In 
view of the abovesaid provisions, the 1st appellant 
has been placed under compulsion to sell 70% 
(presently 75%) of its produce at the public auc- 
tion. The effect of this order on the 1st appellant’s 
right to carry on a trade is tellingly disastrous. 
What is left after this compulsory sale is 25 per 
cent. This margin of 25 per cent available for 
privatesales under the Control Order is no solace, 
because the meagre quantity will not and cannot 
satisfyall the retailers of the appellant, who are 93 
in number. The Control Order came into force 
within 90 days from 19.4.1984. As per clause 17 the 
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1stappellant applied to the Registering Authority 
to grant relaxation for which an application dated 
11.7.1984 was filed. The Ist appellant had raised 
various grounds for relaxation. By a non-speaking 
order dated 21/22.8.1984 the Registering author- 
ity rejected the 1st appellant’s prayer for exemp- 
tion. As a result the Ist appellant filed 
W.P.Nos.10110 of 1984 and 1493 of 1985. In the 
former writ petition, the 1st appellant prayed for 
a declaration that the Control Order dated 19.4.1984 
is ultra vires of the Act. In the latter writ petition, 
the Ist appellant sought to quash the order dated 
21/22.8.1984 passed by the Tea Board/2nd respon- 
dent declining to grantexemption. Both thesewrit 
petitions came to be disposed of by a common 
order dated 23.9.1985. The order of the second 
respondent dated 21/22.8.1984 was quashed, di- 
recting the reconsideration of the same and in 
view of this it was held that it was unnecessary to 
consider the merits of the W.P.No.10110 of 1984 
and was dismissed as withdrawn. Subsequent to 
this on 11.7.1984 a petition was filed for exemp- 
tion. An enquiry took place. The second respon- 
dent passed an order dated 6.12.1985 rejecting the 
1st appellant’s prayer for exemption. It is under 
these circumstances, the three writ petitions have 
come to be preferred. 
3. In W.P.No.1444 of 1986, the 1st appellant chal- 
lenged Sec.30(3) of the Act on the grounds stated 
in paras.15 and 16 of the affidavits filed in support 
of the writ petition in the following terms: 
“The matters provided in Sec.30 relate to dis- 
tribution of product of a controlled industry, 
In legislating upon the subject, Parliament has 
delegated power to make subordinate legisla- 
tion to the Government. There has been exces- 
sive delegation in this respect. The legislative 
subject is distribution of the produce of con- 
trolled commodity. In the matter of distribu- 
tion of such commodity Sec.30(1) and (2) re- 
late to fixation of price. Sub-sec.(3) of Sec.30 
relates to prohibition of disposal of the prod- 
uctand direction to dispose of the product and 
direction to dispose of product in a particular 
manner respectively. There is absolute prohi- 
bition and also an absolute direction contem- 
plated therein. But such absolute prohibition 
and direction will come into play in certain 
circumstances under certain conditions. The 
language of Sec.30(3) is clear in this behalf. 


Certain circumstances and conditions co*———— 


templated therein are left undefined to 
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legislated upon. This is an essential legislative 
function which cannot be delegated. In this 
submission Sec.30 of the Tea Act 29 of 1953 
and in particular Sec.30(3), (a) (b) and (c) 
suffers from excessive delegation and are there- 
fore void. Even otherwise Sec 30 suffers from 
the vice of arbitrariness. Sec.30(3) contem- 
plates the prohibition of the disposal of the 
product of a controlled industry. It also con- 
templates the direction to dispose of such 
product to a person or a class of persons. Such 
prohibition and the direction could however 
come into operation only under certain circum- 
stances and under certain conditions. The 
prohibition is contemplated to be absolute 
under certain circumstances. Similarly, the 
direction to dispose of the produce in a par- 
ticular manner is also absolute under certain 
circumstances. But the law as regards what are 
the circumstances is left indefinite and vague 
and is liable to be used in an arbitrary manner. 
It is significant that the prohibition and direc- 
tion contemplated therein. In the absence of 
categorisation of those circumstances Sec.30 
of the Act in this respect is liable to be struck 
down as vague and arbitrary.” 
4. In W.P.No.1443 of 1986, the 1st appellant chal- 
lenged thevalidity of the Control Order, 1984 and 
contended that the said Control Order is invalid 
for the following reasons: 
(a) Clause 17 of the Control Order provides 
that every registered manufacturer in the States 
of Assam, West Bengal, Tamil Nadu and Ker- 
ala shall sell not less than 70% or such higher 
percentage as may be specified from time to 
time by the Board, of tea manufactured by him 
in a year through public tea auctions in India, 
held under the Control Order or suspices of 
organisers of tea auction licensed to do so 
under the provisions of order. The proviso to 
clause 17 enables the registering, authority/ 
second respondent to relax any of the provi- 
sions of the order. The provision in clause 17 
that every registered manufacturer shall sell 
70% of his produce at the public auction con- 
tains a prohibition that no manufacturer shall 
sell 70% (now 75%) of his produce otherwise 
thanat the public auction. The balance of 25% 
does not take away the effect of the prohibition 
contained under clause 17. The right of a 
manufacturer to deal with his goods in a man- 
ner conducive to public interest outside the 


public auction has been hit at and the manu- 
facturer’s right so to do is deprived of. This 
provision in clause 17 is in excess of the power 
delegated to the Government under Sec.30(3) 
of the Act. 

(b) Under Sec.30(3)(a) of the Act, the direc- 
tion has to be issued in such circumstances and 
under such conditions as may be prescribed in 
the order. The order is silent above such circum- 
stances and also the conditions under which 
such prohibition should operate. What is 
contemplated under Sec.30(3)(a) is asituation 
which is abnormal and transient in nature and 
not perpetual. What is sought to be done under 
the Control Order is not for a temporary pe- 
riod but perpetual in time. 

(c) Clause 17 results in rousing the sale of tea 
through public auction where as clause(b) of 
Sub-sec.(3) of Sec.30 contemplated sale to such 
persons or class of persons. In that absence of 
specification ofa person or class of persons the 
provision in clause 17 has been made ultra vires 
the power of the Government 1st respondent 
delegated under Sec.30(3). An auction pur- 
chaser cannot be said to be in consonance of 
Sec.30(3) as it is not express specification of 
person or a class of persons. 

(d) the order also suffers from the vice of 
arbitrariness. The order has not fixed any price 
for the sale of tea contemplated therein and 
has left the price to vagaries of the market 
conditions. There is no control over the fluc- 
tuation of the prices. 

(e) the order is silent about the channel of 
distribution after the stage of public auction 
and has prescribed no contro] over marketing 
of tea once the auction is over. There is arbi- 
trary exercise of power and undue preference 
shown to auctioneers. 

(f) the impugned order also suffers from the 
vice of excessive delegation and want of guide 
lines. 

(g) inits pith and substance the Tea Marketing 
Control Order imposes an unreasonable 
restriction on a Tea Manufacturer to the effect 
that he should sell a certain percentage of his 
produce through one mode of sale. Allegedly 
purporting to provide relief for any hardship 
that may ensue by reason thereof, the power of 
granting relaxation is vested with an executive 
authority viz., the Tea Board with no guide- 
lines. The matter is left to the caprice of the 
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executive with no control by way of appeal or 
otherwise. 
(h) the Control Order infringes Arts.301 and 
302 of the Constitution of India. The manufac- 
turers of Tea in a selected territorial area of 
India are discriminated against in the matter of 
sales of their produce. Once the sale at the 
publicauction is effected, the produce is left to 
all kinds of transactions in the subsequent 
stages susceptible to all malpractices without 
territorial limitations. The genuine producer 
by reason of such limitation is disabled from 
marketing the produce out side the limited 
area whereas the same produce after such auction 
sale could be marketed freely throughout the 
country without any limitation or control. 
5. In W.P.No.1442 of 1986, the 1st appellant chal- 
lenged the oruer of the second respondent dated 
6.12.1985 rejecting the appellant’s petition for 
relaxation under Clause 17 of the Control Order 
on the ground the said order of the second respon- 
dentis not basedona proper andj just appreciation 
of the appellant’s contentions in support of its 
plea for relaxation under clause 17 of the Control 
Order. l 
6. The first respondent filed a common counter- 
affidavit in the writ petitions contending as fol- 
lows: 
(i) 98% of tea is grown in compact areas in the 
major producing States of Assam, West Ben- 
gal, Tamil Nadu and Kerala and to a small 
extent of 1.5% of the total production in scat- 
tered areas in the States of Karnataka, Tripura, 
Himachal Pradesh, U.P., Sikkim and Bihar. 
The auction centres in Calcutta and Siliguri 
Guwahati, Cochin, Coimbatore and Coonoor 
have adequate facilities to handle arrivals of 
over 75% of Tea produced in these states. 
Auctions of Tea are held under the auspices of 
respective Tea Traders Association. Facilities 
-of sampling, testing, grading, valuation and 
cataloguing of Tea are available at these auc- 
tion centres. Again the required professional 
expertise is readily available forsuch activities, 
there being infrastructural facilities. The auc- 
tion system was established in 1834 in London 
and the first auction centre in India was estab- 
lished in 1861 at Calcutta. Thereafter they 
spread to the other centres in course of time. 
Thus, it is a well established system which has 
stood the test of time for long. If less quantity 
of tea flows through auctions, there is a danger 
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of hoarding and unbridled speculative price 
rise, not only at wholesale but also at retail 
level. Tea is an essential commodity being the 
cheapest beverage drunk by an estimated 50% 
of Indians. Therefore the tendency to bypass 
the auction system is considered an unhealthy 
development. 

(ii) The Tea Marketing Control Order was 
issued with the Overall object of monitoring 
the availability of tea at fair and competitive 
prices in open transactions with facilities of 
grading, sampling, cataloguing etc. with the 
bulk of tea flowing through public auctions, 
there could be better correlation between 
auction prices and retail prices. 

(iii) Tea auctions are established forums of 
disposal of tea in most Tea producing coun- 
tries, Even before the Tea Marketing Control 
Order was issued, the bulk of the Tea produced 
in Tamil Nadu was sold through public auc- 
tion. 

(iv) The Control Order has been issued with a 
view to establish fair prices for tea both for the 
producers and the consumers by bringing the 
widest possible competition in operation. Clause 
17 of the order itself provides for exemption. 
Those exemptions are based on consideration 
of remoteness, inaccessibility to auction centres, 
inadequacy of infrastructure to make possible 
disposal of tea, through auctions, for direct 
exports, for direct sales in consumer packs etc. 
(v) The Control Order, 1984 has been issued in 
exercise of the powers under Secs.30(3) (a) 
and (v) and 30(5) of the Act. Sec.30(3) clearly 
empower Government to regulate by licenses, 


_ permits or otherwise the’ production, storage, 


transport in distribution of tea regulate the 
manner of its disposal and call for returns. 
The order is applicable only to Registered 
Manufacturers of tea in the State of Assam, 
West Bengal, Tamil Nadu and Kerala where 
tea is grown in compact and large areas and 
where there are adequate infrastructural 
facilities for despatching tea to auction centres 
which exist in all these four States. Such facili- 


' ties are not sufficicntly well developed in the 


other tea producing states and moreover, the 
tea estates are scattered and dispersed and do 
not possess adequate facilities for despatching 
tea to auction centres. No unreasonable re- 
striction on trade have been imposed by th 

order nor can it in any way be said that the i 
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of the manufacturers to deal with his goods in 
amanner conducive to his interests outside the 
auction has been hit if he adheres to an envi- 
ronment of free competition and fair business 
dealings. Right to sell tea directly in consumer 
packs is fully retained. The order also provides 
for exemptions for direct sales in consumer 
packs in which prices are marked (as approved 
by the Board) direct sale of instant tea, tea 
bags, aromatic tea and green tea. Direct ex- 
ports are separately regulated under the Tea 
(Regulation of Export Licensing) Order, 1984. 
This ensures that contracted price is compa- 
rable with auction prices Exemption to con- 
sumer packs, instant tea, tea bags etc. have 
been given because they are associated with a 
brand name which can be related to a particu- 
lar quality by the consumer, requires market- 
ing efforts, and offers assurances of uniform 
quality linked to price. Such teas are not de- 
pendent only on the value of tea but also the 
type of packing, promotional efforts, goodwill, 
brand, standardisation and assurances of qual- 
ity because of which the consumer is interested 
in such forms of tea. In the case of loose teas, 
prices are dependent purely on the quality of 
tea and thus competition in auction sales tend 
to provide better prices. Chances of admixture 
are also minimised when tea is sold in con- 
sumer packs or in auction after proper grad- 
ing. The sale of loose tea outside auctions 
especially in the case of bought leaf factories 
(as in the case of the appellant) has resulted in 
a large number of complaints regarding adul- 
teration and therefore requires strict regula- 
tion. The disposal of 75% of production through 
public auctions has been able to ensure open 
compétition, minimisation of malpractices and 
better to the consumers. The organisers of 
auctions brokers in tea auctions are regulated 
under the said order. Moreover, auctions are 
conducted in an open manner in the presence 
of manufacturers/sellers and buyers or their 
agents which reduces the scope of manipula- 
tion. It would, therefore, be seen thatclause 17 
has been framed in public interest. Sec.30 of 
the Tea Act vests in the Central Government 
the “power to control priceand distribution of 
tea and tea waste”. The power to control prices 
and distribution as can be seen from a reading 
of the section are independent of each other 
meaning thereby that the power to control dis- 
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tribution of tea or tea waste, does not auto- 
matically and necessarily require the Central 
Government to control prices. 

(vi) The objectives were primarily to monitor 
availability of tea and channelise majority of 
bulk teas upto a particular point in the channel 
of distribution (namely auctions), to ensure 
orderly marketing of tea at fair prices with 
assurance of quality, payments, standardisa- 
tion, prevention and minimisation of malprac- 
tices, curbing of speculative tendencies and to 
have a close correlation between wholdsale 
prices and retail prices through open competi- 
tion and not price fixation. The appellant’s 
business to manufacture and dispose of tea is 
not adversely affected by enforcing the provi- 
sions of the Control Order since it can con- 
tinue with the manufacture of tea and its dis- 
posal in accordance with the provisions of the 
order. The appellant can sell in consumer packs 
‘to enable them to get consumer loyalty. If they 
do not sell in consumer ‘packs it is -highly un- 
likely that they would be sole to get consumer 
loyalty because the chances of other tea being 
sold off as appellant’s tea at the retail level 
cannot be ruled out in the case of loose tea. 
This is also because such quality of tea as is 
being sold by the appellant, is easily and widely 
available in this area. Moreover, the Control 
Order does not completely prohibit disposal] 
oftea to the extent of 25% outside the auction 
system through ex-garden sales and private 
sales to meet business emergencies. The Con- 
tro] Order only seeks to channelise quantities 
of tea upto the auction point and not up to 
retail point. This is because,competition after 
auction assures competitive prices on account 
ofthe large number of buyers and sellers at the 
retail level. 

(vii) Auctions were held in full competitive 
conditions because of better interaction of 
demand and supply. Conversely, private sales 
suffer from absence of competitiveness, expert 
facility of grading, cataloguing, and valuation, 
absence of knowledge regarding availability of 
tea in the market, all of which lead to specula- 
live tendencies and price flucutuations. The 
Control Order only aims at regulating the 
disposal of tea upto a certain point in the 
marketing of tea, .e. auctions and nol upto the 
retail level. 

(vui) No injury or damage is likely to be caused,to 
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the appellant because of the operation of the 
Control Order since experience has shown 
that more and more tea is being self through 
auctions and the auction system is a well estab- 
lished method of disposal in most of the tea 
producing countries. Moreover, the Control 
Order has been framed in the public interest 
for common good and individual interest can- 
not be allowed to prevail over public interest. 
7. The second respondent filed a common counter- 
affidavit in the writ petitions raising contentions 
similar to these raised in the common counter- 
affidavit filed by the first respondent. The second 
respondent, further contended that hardships 
pleaded by the appellant in their application claim- 
ing exemption were duly considered by the second 
respondent in its order dated 6.12.1985 and the 
claim for exemption made by the appellant was 
rightly rejected and that thereis no infirmity in the 
order of the second respondent, dated 6.12.1985. 
8. The learned single Judge, who heard the writ 
petitions, after considering the rival contentions 
ofall the parties took the view that Sec.30(3) of the 
Act does not suffer from the vice of excessive 
delegation or arbitrariness therefore, said section 
is not liable to be quashed as null and void. The 
learned single Judgealso held that clause 17 of the 
Control Order is not arbitrary in nature and does 
not suffer from the vice of excessive delegation 
and that the said clause 17 is valid. The learned 
single Judge further found that the second respon- 
dent properly considered the Istappellant’s claim 
for exemption under clause 17 of the Control 
Order and rightly rejected the petition for exemp- 
tion by the order dated 6.12.1985. Consequently, 
the learned single Judge by a common order dated 
28.1987 dismissed all the writ petitions mentioned 
above. As already stated, these writ appeals are 
directed against the common order of the learned 
single Judge dismissing the writ petitions. 
9. Mr.T.S.Krishnamurthi Iyer, learned Senior 
counsel for the appellants while reiterating the 
contentions raised in the writ petitions submitted 
before us, in the first place that Sec.30(3) of the 
Act is invalid and is liable to bestruck down on the 
following rounds: 
(a) Sec-sec.30(3) of the Act suffers from the 
vice of arbitrariness. Sec.30(3)(a) of the Act 
prohibits the disposal of the tea or tea waste 
except in such circumstances and under such 
conditions as may be specified in the Order. As 
to what are the cirumstances and conditions 
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are not stated in the Act which means that 
legislative functions has been given to the 
Government. Likewise clause (b) of Sec.30(3) 
directs sale of tea or tea waste. The require- 
ment is to sell the whole or part of the tea held 
instock. Here again, the circumstances are not 
specified in clause (b). As ‘the provision with 
regard to what are the circumstances is left 
undefined and vague, itis liable to be used inan 
arbitrary manner. In the absence ofcategorisa- 
tion of these circumstances, Sec.30(3) of the 
Act is liable to be struck down as vague and 
arbitrary. 
(b) Clauses (a), (b) and (c) of Sub-sec.(3) of 
Sec.30 of the Act also suffer from the vice of 
excessive delegation, because the circumstances 
and conditions contemplated in those provi- 
sions are left undefined to be legislated upon 
and such legislative function cannot be dele- 
gated. Therefore, Sec.30(3) of the Act is inva- 
lid. 
10. Secondly learned counsel for the appellant 
challenged the validity of the Control Order, 
contending that the provisions of the Control 
Order are invalid for the following reasons: 
(a) The provisions of the Control Order espe- 
cially clause 17 are arbitrary in nature. 
(b) The Control Order serves no purpose, it 
does not achieve any object and it does not 
operate for the benefit of any person. 
(c) The provision in clause 17 of the Control 
Order is in excess of the power delegated to the 
Government under Sec.30(3) of the Act. 
(d) By reason of clause 17, the 1st appellantis 
not permitted to adopt a particular mode of 
sale of their produce. the appellants are de- 
prived of their right to sell their producein the 
open market and they are compelled to sell 
75% of the tea manufactured by them through 
auction. The restriction imposed by clause 17 
is neither reasonable nor is in the interest of 
general public and that therefore, clause 17 of 
the Control Order is violative of Art.19(1)(g) 
of the Constitution and the provisions con- 
tained in Part 13 of the Constitution. 
11. Thirdly, the learned counsel for the appellants 
challenging the order passed by the second re- 
spondent dated 6.12.1985 on merits, submitted 
thal very many valid points have been raised in the 
petition filed by the 1st appellant claiming exemp- 
tidn under clause 17 of the Control Order and that 
they have not been properly considered by the 
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second respondent. The second respondent has 
merely stated that he would endeavour to find out 
whether they are special and unforeseen circum- 
stances which will result in hardship to the appel- 
lants in selling 75% of their produce though auc- 
tions and ultimately held that there is no such 
undue hardship. As the case of the appellants for 
exemption was not properly considered by the 
second respondent, the second respondent dated 
6.12.1985 is invalid and liable to be quashed. 

12. Per contra, Mr.P.Narasimhan, learned Senior 
counsel for the first respondent submitted that 
Tea had been under control right from the year 
1933, that the Act which came into force on 1st 
April, 1984 is a comprehensive legislation. The 
learned counsel for the first respondent further 
contended that, assuming for a moment that 
Sec.30(3) is capable of abuse, it does not make the 
section itself invalid. The lcarned counsel also 
contended that, 

(a) the history of the legislation relating to tea, 
(b) the scheme of the entire Act, 

(c) the object of the legislation, 

(d) the object sought to be achieved and 

(e) the manner in which the object is sought to be 
achieved will have to be taken into consideration 
and if all these aspects are taken into considera- 
tion it cannot be said that Sec.30(3) of the Act 
suffers from the vices of excessive delegation or 
arbitrariness. 

The further contention of the learned counsel for 
the first respondent is that Sec.30(3) does nothing 
more than prescribing the manner in which the 
Government can exercise the power of control 
with regard to the production, storage and distri-- 
bution of tea, so as to subserve the object behind 
the Act. With regard to the provisions of the 
Control Order, the learned counsel for the first 
respondent submitted that, clause 17 of the Con- 
trol Order does not suffer from the vice of exces- 
sive delegation. The learned counsel also submit- 
ted that the restrictions imposed by clause 17 of 
the Control Order are only reasonable restric- 
tions in the interest of general public and there- 
fore, clause 17 is not liable to be struck down on 
the ground thdt it is violative of Art.19(1)(g) and 
the provisions contained in Part 13 of the Consti- 
tution. i 

13. Mr.S.Srinivasan, learned counsel appearing 
for the second respondent, in support of the order 
of the second respondent dated 6.12.1985 submit- 
ted that every plea of the 1st appellant in support 
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of his claim for exemption has been considered in 
detail in the impugned order dated 6.12.1985 and 
that therefore, the order dated 6.12.1985 is not 
liable to be quashed. 
14, In the light of the rival contentions of the 
counsel for the appellants and respondents, the 
following points arise for consideration in these 
writ appeals. 
(1) Whether Sec.30(3) of the Act is unconsti- 
tutional and invalid on the ground that it suf- 
fers from the vices of excessive delegation and 
. arbitrariness? 
(2) Whether the provisions of the Control 
Order are liable to be struck down on the 
ground that they are in excess of the powers 
delegated to the Government under Secs.30(3) 
and 30(5) of the Act? and 
(3) Whether the provisions of the Control 
Order, particularly clause 17, directing the tea 
manufacturers to sell 75% of their produce 
only through auction, imposed an unreason- 
able restriction; whether they are violative of 
Arts.19(1)(g), 301 and 302 of the Constitu- 
tion? Whether they can be said to be arbitrary 
or of excessive nature and on that ground 
whether the Control Order is liable to be 
quashed? 
(4) Whether the order of the second respon- 
dent 6.12.1985 rejecting the 1st appellant's 
petition for relaxation under clause 17 of the 
Control Order is invalid and liable to be quashed? 
15. Point No.(1) Tea industry isa controller indus- 
try and it comes under Entry 52 of List I of the 
Seventh Schedule of the Constitution . It also 
comes under Entry 33 of List IH of the Seventh 
Schedule. The Act has been passed by virtue of 
Entry 52 in the First List read with Entry 33 in the 
Third List in Schedule seven of the Constitution. 
Itis clear from the preamble to the Act that itis an 
Act to provide for the control by the Union of the 
tea industry including the control in pursuance of 
the Interational agreement now in force of the 
cultivation of tea in and of the Export of tea from 
India and for that purpose to ‘estabilsh a Tea 
Board and levy a duty of excise on Tea produced in 
India. Chapter Ilof the Act deals with the Consti- 
tution ofthe Tea Board. Chapter II deals with the 
Control over the Tea Board. Chapter III deals 
with the Control over the extension of tea cultiva- 
tion. Chapter II-A deals with the management 
and control of tea undertakings. Chapter IV pro- 
vides for the control over the export of tea and tea 
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seeds, Chapter V deals with the finance, accounts 
and audit. Chapter VIdeals with the control by the- 
Central Government. Sec.30 occurs in Chapter VL 
and it deals with the power to control price and 
distribution of tea or tea waste. Sub-secs.(1) and 
(2) ofSec.30 relate to fixation of price. Sub-sec.(3) 
deals with the prohibition of disposal of Tea or 
Tea waste and direction to dispose of them in a 
particular manner. Sec.30(3) reads thus: 
“(3) the Central Government may, by general 
or special order: 
(a) Prohibit the disposal of tea or tea waste 
except in such circumstances and under such 
conditions as may be specified in the order: 
(b) direct any person growing, manufacturing 
or holding in stock tea or tea waste to sell the 
whole or a part of such tea or tea waste so 
grown or manufactured during any specified 
period, or to sell the whole or a part of the tea 
or tea waste so held in stock, to such person or 
class of persons and in such circumstances as 
may be specified in the order: 
(c) regulate by licences, permits or otherwise 
the production, storage, transport or distribu- 
tion of tea or tea waste.” 
16. The contention of Ms.T.S.Krishnamurthy Iyer, 
learned Senior Counsel for the appellants is that 
Sec.30(3) prohibits disposal of the product and 
directs the disposal of the same in a particular 
manner, that the prohibition and direction con- 
templated in Sec.30(3) of the Act is absolute that 
such absolute prohibition and direction contem- 
plated in Sec.30(3) will come into play in certain 
circumstances and certain conditions, that the 
circumstances and conditions contemplated in 
Sec.30(3) are left undefined to be legislated upon, 
that such essential legislative function cannot be 
delegated and that therefore, Sec.30(3) of the Act 
is unconstitutional as it suffers from the vice of 
excessive delegation. In other words, it is con- 
tended by the learned counsel that the expressions 
‘insuch circumstances and under such conditions’ 
occurring in Sec.30(3)(a) show that there is exces- 
sive delegation of legislative power itself to the 
executive because, the circumstances and condi- 
tions contemplated in Sec.30(3)(a) are left to the 
discretion of the executive. The learned counsel 
also contended that, since the power given to the 
Government under Sec.30(3) is completely unfet- 
tered and unchannelised power without any guide- 
lines the said section is unconstitutional as it 
suffers from the vice of excessive delegation and 
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arbitrariness. In support of the contention that 
the legislative power of framing policy cannot be 
delegated, the learned counsel for the appellant 
relied on the decisions in A.N.Parasuraman v. 
State of Tamil Nadu, (1989)4 S.C.C. 683 and Ramesh 
Birch and others v. Union of India and others, 
(1989)] S.C.C. (Supp.) 430. We are unable to 
accept the above contentions of the learned coun- 
sel for the appellants. Tea Industry had been under 
the control of the Central Government from 1933. 
Originally Central Act 25 of 1993, called Indian 
Tea Control Act was enacted, That was a tempo- 
rary enactment and it lapsed by efflux of time. 
Thereafter, a permanent enactment, Central Act 
7 of 1938 was passed. The object of Central Act 7 
of 1938 was the control of the export of tea and the 
control of the extension of the cultivation of tea. 
Then came the Tea Board Act, 1949 and the object 
of the Tea Board Act, 1949 was the development 
of the Tea Industry under the Central Govern- 
ment’s Control. Since the object of the 1938 Act 
and 1949 Act were inter-related it was proposed 
that there should be a single Act containing the 
provisions of 1938 Act and 1949 Act with a view to 
achieve the said object, the Tea Act, 1953 (29 of 
1953) came to be passed on 28.5.1953. From the 
statement of objects and reasons, it is clear that 
what were contained in the two legislation, namely, 
Indian Tea Control Act, 1938 and the Central Tea 
Board Act, 1949 came to be covered by a compre- 
hensive legislation. Sec.2 of the Act declares the 
Tea ‘industry as a controlled industry and it reads 
thus: 
“2. Declaration as to expediency of control by the 
Union. Itis hereby declared that it is expedient 
in the public interest that the Union should 
take under its control the tea industry”. 
Sec.4 provides for the establishment and Consti- 
tution of the Tea Board. Sec.10 of the Act deals 
with the functions of the Tea Board. Sub-sec.(2)(f 
ofSec.10 refers to regulating the sale and export of 
tea. Sub-sec.(2)(j) of Sec.10 relates to improving 
the marketing of tea in India and elsewhere. As 
rightly pointed out by the learned single Judge, 
Sec.30(3) cannot be read in isolation. It has to be 
read along with the other provisions of Act. We 
have to see the objects of the legislation, as set out 
in the preamble and how those objects are sought 
to be achieved through the various other provi- 
sions of the Act, while deciding the question, 
whether Sec.30(3) ofthe Actsuffers from the vices 
of excessive delegation and arbitrariness. On a} 
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careful examination of the various provisions of 
the Act and the object of the legislation as set out 
in the preamble, we are satisfied that the guide- 
lines for the exercise of the power under Sec.30(3) 
are contained in the preamble to the Act and the 
other provisions of the Act. Further, it must be 
remembered that clause (1) of Sub-sec.(3) of Sec.30 
empowers the Government to pass an order pro- 
hibiting the disposal of.Tea or Tea waste, except 
under certain conditions and under certain circum- 
stances. Clause (b) of Sub-sec.(3) gives power to 
the Central Government to issue directions in the 
matter of sale and disposal of tea to any person or 
class of persons in such circumstances as may be 
specified. Sub-clause (c) gives power to the Cen- 
tral Government to make any order to regulate by 
licences permits or otherwise, the production, 
storgage, transport or distribution of Tea or Tea 
waste. It is impossible for the Parliament to envis- 
age all the situation and pass a legislation so as to 
comprehend every situation. therefore, clauses 
(a) and (b) and (c) of Sub-sec.(3) of Sec.30 ex- 
pressly give the general power to the Government 
to pass an order prohibiting the disposal of tea or 
tea waste. What is delegated under clauses (a), (b) 
and (c) of Sub-sec.(3) of Sec.30 to the Govern- 
ment is only the power to work-out the details as 
to the circumstances under which and the condi- 
tions on the fulfilment of which the power under 
clauses (a) and (b) can be exercised by the Govern- 
ment. In other words, clauses (1) (b) and (c) of 
Sub-sec.(3) of Sec.30 confers upon the Central 
Government, the powers to comprehend thesitu- 
ation and exercise the powers depending upon the 
cirumstances and conditions. Such delegation of 
power to the Government under Sec.30(3) of the 
Act, in our view, will notamount to delegation of 
essential legislative function as contended by the 
learned counsel for the appellants. 
17. Again, the exercise of power by the Govern- 
ment under Sec.30(3) is subject to judicial review 
and all orders passed by the Government, whether 
general or special under Sub-sec.(3) of Sec.30 can 
be scrutinised to. find out whether the power has 
been exercised, by the Government properly. The 
alidity or constitutionality of Sec.30(3) cannot be 
judged on the assumption that the executive will 
act in an arbitrary manner in the exercise of the 
ower conferred upon it by the said section. If the 
executive in exercise of the power conferred under 
Sec.30(3), acted in an arbitrary manner, its action 
would be bad in lawand liableto bestruck down by 
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the courts. However, the possibility of abuse of 
power cannot invalidate Sec.30(3). The above 
position is clear from the following observations 
of the Apex Court in D.K. Trivedi and Sons v. State 
of Gujarat, AIR. 1986 S.C. 1323: (1986)1 S.C. 
475: 1986 S.C.C. (Supp.) 20. 
“50. Where a statute confers discretionary 
powers upon the executive or an administra- 
tive authority, the validity or constitutionality 
of such power cannot be judged on the as- 
sumption that the executive or such authority 
will act in an arbitrary manner in the exercise 
of the discretion conferred upon it. If the ex- 
ecutive or the administrative authority acts in 
anarbitrary manner, its action would be bad in 
law and liable to be struck down-by the courts 
but the possibility of abuse of power or arbi- 
trary exercise of power cannot invalidate the 
Statute conferring the power or the power 
which has been conferred by it.” 
18. In Globe Theatres Limited v. The State of Madras, 
(1954)2 M.L.J.110,a Division Bench of this Court 
while holding that merely because, the section 
lends room for abuse, it does not mean the section 
is invalid and it is only the particular action that 
will have to be rendered invalid, rather than the 
section observed as follows: 
“The net result of these three decisions of the 
Supreme Court appears to me to be this. If the 
policy and object of the Act can be discovered 
within the four corners of that Act, including 
the preamble, and discretion is vested in the 
Government to make a selection in further- 
ance of the Act, then the provision conferring 
such power is not void as offending Art.14 of 
the Constitution. If such power is improperly 
exercised in any particular case, that is, not in 
furtherance of the policy and object of the Act, 
but arbitrarily, then the court, can strike down 
the exercise of such power on every such occa- 
sion. 
19. In Indian Express Newspapers v. Union of India, 
(1985)1 S.C.C. 641 at 689, the Supreme Court 
while dealing with the scope of subordinate legis- 
lation has hold as follows: 
“A piece of subordinate legislation does not 
- carry the same degree of immunity which is 
enjoyed by a statute passed by a competent 
legislature. Subordinate legislation may be 
, questioned on any of grounds on which ple- 
nary legislation is questioned. In addition it 
may also be questioned on the ground that it 
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does not conform to the statute under which it 
is made. It may further be questioned on the 
ground that it is contrary to some other stat- 
ute. That is because subordinate legislation 
must yield to plenary legislation. It may also be 
questioned on the ground that it is unreason- 
able, unreasonable not in the sense of not 
being reasonable, but in the sense that it is 
manifestly arbitrary. In England, the Judges 
would say, “Parliament never intended au- 
thority to make such rules, They are unreason- 
able and ultra vires.” The present position of 
law bearing on the above point is stated by 
Diplock, L.J. in Mimam’s Properties Ltd. v. 
Chertaye Urban District Council, thus: 
The various special grounds on which subordi- 
nate legislation has sometimes been said to be 
void... can, I think today be properly regarded 
as being particular applications of the general 
rule that subordinate legislation, to be valid, 
must be shown to be within the powers con- 
ferred by the statute. Thus, the kind of unrea- 
sonableness which invalidates a bye-law is not 
the antonym of ‘reasonableness’ in thesense in 
which that expression is used in the common 
law, but such manifest arbitrariness, injustice 
or partiality that a court would say: ‘Parlia- 
ment never intended to give authority to make 
such rules; they are unreasonable and uttra 
vires... if the courts can declare subordinate 
legislation to be invalid for ‘uncertainty’ as 
distinct from unenforceable... this must be 
because Parliament is to be presumed not to 
have intended to authorise the subordinate 
Legislative authority to make changes in the 
existing law which are uncertain.” 

20. In Delhi Municipality v. B.C.S. and W.Mills, 

ALR. 1968 S.C. 1232: (1968)2 S.C.A. 142, the 

Supreme Court has held as follows: 
“Where the legislative policy is enunciated 
with sufficient clearness or standard is laid 
down, the courts should not interfere. What 
guidance should be given and to what extend 
and whether guidance has been given in a 
particular case at all depends on a considera- 
tion of the provisions of the particular Act with 
which the court has to deal including its pre- 
ambte. Further it appears to us that the nature 
of the body to which delegation is made is also 
a factor to be taken into consideration in de- 
termining whether there is sufficient guidance 
in the matter of delegation.” 
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21. Further we must point out that the powers has 
been entrusted to the highest authority, namely, 
the Central Government and that itself would 
constitute a safeguard. The Central Government, 
which is empowered to exercise the power under 
Sec.30(3) is expected to act reasonably. Even in 
cases where the power conferred under Sec.30(3) 
is improperly exercised, itis that individual action 
or order which is liable to be struck down and not 
the provision which confers the power. Thus even 
on the view taken in the decisions of the Supreme 
Court relied on by the learned counsel for the 
appellants that the legislative power of framing 
policy and guidelines cannot be delegated, Sec.303) 
of the Act must be held to be valid having regard 
to the objectand purpose sought to beachieved by 
that provision. Further, there is enough guidance 
found in the relevant provisions of the Act and the 
very scheme of the Act. In view of the above legal 
and factual position, it has to be held that Sec.30(3) 
of the Act does notsuffer from the vices of execes- 
sive delegation of legislative power or arbitrari- 
ness and therefore, it is not liable to be struck 
down. Point No.1 is answered accordingly. 

22. Point No.2: The contention of the learned 
counsel for the appellant is that the provisions of 
the Control Order, particularly clause 17 are ultra 
vires the powers given under Sec.30 (3) and Sec.30 
(5) of the Act, that clause 17 of the Control Order 
is not contemplated under.Sec.30(3) of the Con- 
tro] Order and therefore, thesaid provisions of the 
Control Order are liable to be struck down. It is 
seen from the counter affidavit filed on behalf of 
the first respondent and the press note issued 
alongwith the Control Order, 1984 that the 
Control Order is introduced with the objective of 
obtaining more remunerative price for tea and 
better monitoring of the distribution of tea in the 
domestic market and improvementin the conduct 
of public auctions in India. The Control Order is 
also designed to reduce the scope for mal-prac- 
tices and arresting the decline in offerings to the 
auction centres, The Control Order has been made 
by the Central Government ‘in exercise of the 
powers conferred by Sub-sec.(3) and Sub-sec.(5)} 
of Sec.30 of the Act. Clause 3(1) of the Control 
Order provides that no manufacturer shall carry 
on the activities of manufacturing tea except under 
a valid registration obtained under the Control 
Order in respect of each factory owned or con- 
trolled by him. Clause 6 of the Control Order 
obliges the organisers of the Tea auction to obtain 
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a licence. Similarly, a Broker in tea auction has to 
takea licence under clause 7 of the Control Order. 
The important clause in the Control Order is 
clause 17 which deals with the sale of Tea through 
public auction. Clause 17 reads thus: 
“17. Every registered manufacturer in the States 
of Assam, West Bengal, Tamil Nadu and Ker- 
ala shall, on and from the date of commence- 
ment of this Order, sell not less than 70% or 
such higher percentage as may be specified 
from time to time by the Board, of tea manu- 
factured by him in a year through public tea 
auctions in India held under the control or 
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to do so under the provisions of this Order. 
Provided that the registering authority may, 
on an application if satisfied by a registered 
manufacturer, if satisfied that in enforcing 
compliance with any provisions of this order 
undue hardship would result to any manufac- 
turer, for resons be recorded in writing, relax 
any of the provisions of this Order: ' 
Provided further that a manufacturer owning 
more than one manufacturing unit shall sell 
not less than the specified percentage through 
public auctions instead of the specified per- 
centage of productions of each tea unit sepa- 
rately.” : 
Clause 19 of the Control Order deals with exemp- 
tion for other categories of tea which reads thus: 
- “19, Any tea marketed directly by the manufac- 
turer in the form of 
(a) consumer packs/approved by the Board; 
(b) instant tea; 
(c) tea bags; 
(d) aromatic tea; 
(e) green tea; and 
(f) tea exported: pursuant to contracts regis- 
tered under clause 4 of the Tea (Regulation of 
Export Licensing) Order, 1984 shall be ex- 
cluded while computing the total production 
for purposes of paragraph 17 of this order.” 
Now let us examine whether the provisions of the 
Control Order are in excess of the powers dele- 
gated to the Government under Sec.30(3) and 
Sec.30(5) of the Act?. Chapter VI of the Act, in 
which Sec.30 occurs deals with the control by the 


Central Government. By the Chapter heading: 


itelf, the Parliament had made their intention 
Clear that under this Chapter and sections, therein 
they intend to delegate powers concerning pro- 
duction, distribution and fixation of price of tea to 
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the Central Government for the purpose of achiev- 
ing the object of the legislature. Sec.30 deals with 
production, distribution, fixation of price and 
prohibition of disposal of tea and tea waste and 
powers dealing with these matters have been vested 
in and are intended to be exercised by the Central 
Government. 

23. Sec.30 contains 5 sub-sections. Sub-sec.(1) 
deals with the powers that have been vested by the 
legislature to be exercised by the Central Govern- 
ment in respect of fixation of maximum-minimum 
prices of tea which may be charged by growers of 
tea, manufacturers or dealors within the domestic 
market or for export and the maximum quantity 
which may be sold in one transaction to any per- 
son. Under Sub-sec.(2) of Sec.30 the legislature 
has vested in the Central Governmednt the pow- 
ers to fix prices for such tea differently in different 
localities or for different classes of dealers or 
manufacturers. Sub-sec.(3) of Sec.30 gives ample 
powers to the Central Government and it must be 
pointed out that it is under this sub-section the 
Centrai Government has issued several other 
Control Orders apart from the Control Order in 
question. The intention of the legislature to vest 
the Central Government with adequate powers 
with regard to the control on production distribu- 
tion and disposal of tea has been made clear in the 


-express words found in Sub-clauses (a), (b) and (c) 


of Sub-sec.(3) of Sec.30. Clause (a) of Sec.30(3) 
says that the Central Government may be general 
or Special Order prohibit the disposal of tea ex- 
cept in such circumstances and under such condi- 
tions as may be specified. Sub-clause (b) related to 
the directives in the matter of sale and disposal of 
tea to any person or clas of persons and in such 
circumstances as may be specified. Sub-clause (c) 
relates to the powers vested in the Central Gov- 
ernment to make any order for regulation by li- 
cences permits, or otherwise the production, stor- 
age, transport or distribution of tea or tea waste. 
As already pointed out Sub-clauses (a), (b) and (c) 
of Sec.30(3) entrust with the Central Govern- 
ment, the powers depending upon the circum- 
stances and conditions. 

24. Sub-sec.(5) of Sec.30 gives the Central Gov- 
ernment the power to issue any order for and on 
the subject appearing in Sub-secs.(1) and (3). Sub- 
sec.(5) is therefore, linked with Sub-sec.(3). Mat- 
ters which could not be covered under Sub-sec.(3) 
would be covered by Sub-sec.(5). Thus the le- 
gilsature itself equipped the Central Government 
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with the ample powers so that for the Control and 
regulation of production, transport, distribution 
of tea, the Central Government can exercise the 
power under Sub-secs.(3) and (5) without any 
hindrance and for proper implementation of the 
provisions of the Act. In view of the express and 
specific powers conferred under Sub-secs.(3) and 
(5) of Sec.30 of the Act referred to above, the 
appellants cannot contend that the provisions of 
the Control Order, particularly clause 17 of the 
said order are uita vires the powers of the Govern- 
ment under Sec.30(3). Therefore, we have no 
hesitation in holding that the provisions of the 
Control Order are not liable to be struck down on 
the ground that they are in excess of the powers 
delegated to the Government under Secs.30(3) 
and 30(5) ofthe Act. 
25. Point No.3: With regard to point No.3, the 
contention of the learned counsel for the appel- 
lants is that the restriction imposed by clause 17 of 
the Control Order requiring tea manufacturers to 
sell 75 % of their produce through public auctions 
is nota reasonable restriction, that it is violative of 
Ast.19(1) of the Constitution and therefore, it is 
liable to be struck down. The learned counsel 
further contended that the Control Order is preju- 
dicial to the consumers, and the fact that there is 
no monitoring at the time of auction or after 
auction shows that the Control Order is notin the 
interest of the consumers, but it will benefit only 
persons who buy tea in the auctions. The learned 
counsel aiso contended that the provisions of the 
Control Order are not regulatory in nature but are 
only restrictions that they are arbitrary and of 
excessive nature that they serve no purpose that 
the Control Order does not achieve any object and 
that the said 0.30 does not operate for the bencfit 
of any person. In support of this contention, the 
learned counsel for the appellant rclicd on the 
following observations of the Supreme Court in 
Peerless General Finance and Investment Company 
Limited v. Reserve Bank of India, (1992)2 S.C.C. 
343: 
“48. The question emerges whether paragraphs 
(6) and (12) areultra vires Arts.19(1)(g) and 14 
of the Constitution. Art.19(1)(g) provides 
fundamental rights to all citizens to carry on 
any occupation, trade or business. Clause (6) 
thereof empowers the State 10 make any law 
imposing, in the interest of the general public, 
reasonable restrictions on the exercise of the 
said rights. Wherever a statute is challenged as 
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violative of the fundamental rights, its real 
effect or operations on the fundamental rights 
is of primary importance. It is the duty of the 
court to be watchful to protect the constitutional 


_ Tights of a citizen as agaiunst any encroach- 


ment gradually or stealthily thereon. When a 
law has imposed restrictions on the fundamen- 
tal rights, what the court has to examine is the 
substance of the legislation without being 
beguiled by the mere appearance of the legis- 
lation. The legislature cannot disobey the 
constitutional mandate by employing an indi- 
rect method. The court must consider not merely 
the purpose of the law but also the means how 
it is sought to be secured or how it is to be 
administered. The object of the legistation is 
not conclusive as to the validity of the legisla- 
tion. This does not mean the constitutionality 
of the Jaw shall be determined with reference 
to the manner in which it has actually been 
administered or operated or probably been 
administered or operated by those who are 
charged with its implementation. The Court 
cannot question the wisdom, the necd or de- 
sirability of the regulauon. The State can regualte 
the exercise of the fundamental right to save 
the public from a substantive evil. The exis- 
tence of the evil as well as the means adopted 
to check it are the matters for the legislative 
judgment. But the court is entitled to consider 
whether thedcgrceand mode of the regulation 
is in excess of the requirement or is imposcd in 
an arbitrary manncr. The court has to sce 
whether the measure adopted 1s relevant or 
appropriate lo the power exercised by the 
authorily or whether ıt overstepped the hmits 
of social legislation. Smalicr inroads may icad 
to larger inroads and ultimately result in total 
prohibition by indirect method. If it directly 
transegresscs or substantially and inevitably 
affects the fundamental right, it becomes un- 
constitutional, but not where the impact is 
only remotely possible or incidental. The court 
mustlift the veil of the form and appearance to 
discover the truc character and the nature of 
the legislation, and every endeavour should be 
made to have the cfficacy of fundamental right 
maintained and the legislature ıs nol invested 
with unbounded power. The court has, there- 
fore, always tO guard against the gradual en- 
croachments and strike down a restriction as 
soon as it rcaches that magnitude of total 
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annihilation of the right. 

49. However, there is presumption of constitu- 
tionality of every statute and its validity is not 
to be determined by artificial standards. The 
court has to examine with some Strictness the 
substance of legislation to find what actually 
and really the legislature has done. The court 
would not be over persuaded by the mere 
presence of the legislation. In adjudging the 
reasonableness of the law, the court will neces- 
sarily ask the question whether the measure or 
scheme is just, fair reasonable and appropriate 
orisit unreasonable, unnecessary and arbitrarily 
interferes with the exercise of the right guaran- 
teed in Part II of the Constitution”. [Italics 
supplied by me; 

Applying the ratio of the above decision, we 
are of the view that restriction imposed by 
clause 17 of the Control Order is onlya reason- 
able restriction in the interest of the General 
Public and that it is not violative of Art.19(1)(g) 
of the Constitution for the following reasons: 
(a) The Control Order envisages that the 
manufacturers are under obligation to offer 
forsale at publicauction 75% of their produce 
and hence the manufacturers have the option 
ofselling 25% of Tea produced by private sale. 
Again the above restriction applies only in 
respect of the tea sold in the form of loose tea 
and it will not apply to the tea sold in other 
forms. 

(b) Tea marketed through consumer packs 
will not come within the purview of obligatory 
sale through auction prescribed in clause 17 of 
the Control Order therefore, the manufactur- 
ers of tea is free to sell any quantity of tea 
manufactured by him through consumer packs. 
(c) Similarly, (i) tea exported pursuant to 
contracts registcred under clause 4 of the Tea 
(Regulation of Export Licensing) Order 1984: 
(1i) Instant tea; 

(iii) Tea bags; 

(iv) Aromatic tea and 

(v) Green tea also will not come within‘ the 
purview of obligatory sale through auction as 
they are excluded while computing the total 
production for the purpose of clause 17 of the 
Control Order: 

(d) There is a provision, to relax the condition 
of compulsory sale of 75% of the produce of 
teca manufacturers in appropriate cascs, made 
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in clause 17 of the Control Order. This power 
of relaxation has been Icft to the statutory 
authority, the Tea Board, on the ground that 
there could be some tea gardens where re- 
moteness or inaccessibility may invoke hard- 
ship in sending the tea to auction centres or 
because of unforeseen circumstances like strike, 
landslides, disruption in transport or non- 
availability of warehousing facilities, labour 
problems, etc. ` 
26. Therefore, the restrictions contained in clause 
17 of the Control Order requiring the tea manu- 
facturers to sell 75% of their produce through 
auction cannot be considered as arbitrary and 
unreasonable. Having regard to the purpose and 
object of the legislation, it must be held that the 
restrictions imposed by the Control Order are 
reasonable within the meaning of Art.19(6) of the 
Constitution. Again, it must be remembered that 
pursuit of any lawful trade or business may be 
subject to such conditions and restrictions as may 
be considered essential by the legislature in the 
interest of general public. ‘The restrictions im- 
posed inclause 17 are the interest of the producers 
of Tea as they can get the best competitive price in 
the auction salce. In the case of auction sale, the 
sale and purchase of tea is being supervised under 
the control of auction committee with the guid- 
ance ofthe Tea Board and therefore, thesalcoftea 
through auction is advantageous to the producers. 
This is because the, competitive price usc of stan- 
dard weight qualitative test ofsample, ete... alimi- 
nate the possibility of the sceller being victimized 
by malpractices. The organisers of auctions and 
brokers in tca auctions are regulated under the 
said order. Morcover, auctions are conducted in 
an open manner in the presence of manufacturers 
sellers and buyers or their agents which reduce the 
scopc of manipulation. It would thercfore, bescen 
that the provisions of Control Order including 
clause 17 have been framed in public interest. The 
Control Order docs not impose any unreasonable 
restriction and therefore it docs not offend 
Art.19(1)(g) of the Constitution. 
27. In this context, it is also relevant to refer to the 
facts which warranted the issue of Control Order, 
stated in paragraphs 3, 4,5, 6 and7 of the counter- 
affidavit filed on behalf of the first respondent, 
which are as follows: 
“4, Tsubmit that the public auctions have been 
historically and traditionally accepted by tca 
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industry and trade as the most reasonable method 
for disposal of hulk tea from the point of view 
of both producers as well as consumers, since 
auctions allow price formation on the basis of 
open competition between a larger number of 
buyers and sellers. Auctions are held under the 
auspices of respective Tea Traders Associa- 
tions. Facilities for sampling, testing, grading 
valuation and cateloguing of tea are available 
at these auction centres and the requircd pro- 
fessional experties is readily available for such 
activities, because these auction centes have 
over a period of time acquired infrastructural 
facilities to cater and meet the requirements 
both of producers and the trade. There is an 
assurance of payments and reliability in deal- 
ings. The auction system is a long established 
method for disposal of tea the world over. The 
first auction centre was established in 1834 in 
London and the first auction Centre in India 
was established in the year 1861 at Calcutta. 
Other auction centres were subsequently set 
up at Cochin in 1947, Coonoor in 1963, Amritsar 
in 1964, Gauhati ın 1970, Siliguri in 1976 and 
Coimbatore in 1980. Tea is sold through auc- 
tions in other parts of the world also, such as 
Colombo, Mombassa, Chittagong Jakarata and 
Limbe. Viewed in this context, disposal of tea 
through public auctions in a well established 
method, and has also stood the long test of 
time. It is also pertinent that these auction 
centres have been established by the produc- 
ers, buyers and sellers of tca in different parts 
of the world and have been developed over a 
period of time through the active participation 
and efforts of the producers and traders. 

5. The disposal of bulk tea other than by way of 
public auctions. Suffers from certain draw- 
backs such as. lower realisation to producers, 
lack of uniformity and guarantee of quality to 
the buyers because of non-standardisation, 
speculative transactions, absence of a system 
of monitoring quality price and availability of 
tea and possibilities of malpractices such con- 
clusive transations, evasion of taxes, adultera- 
tion cheating of consumers etc. The circum- 
Stances in which private sale could perhaps be 
considered more advantageous to the producer 
would be the sale of very exclusive tea pro- 
duced in very small quantities which forms a 
very small percentages of produce ofa very few 


gardens and which arc meant only for exports. 
Forsuch teas certain forcign buyers catcring ta 
specilaist requirements arc willing to pay much 
higher price than in the auctions provided they 
are assured of getting the full quantity re- 
quired. Obtaining definite quantities could not 
be assured (since total production of exclusive 
tea is very small) if these were sold through 
auctions. Such exclusive teas arc also not avail- 
able round the year but only from the pluck- 
ings in particular months. Such consideration 
could not rasonably apply to even very good 
teas but only to very exclusive qualities. Such 
exclusive quality teas could conceivably fetch 
price higher than the auction prices. 
Notwithstanding the consideration mentioned 
supra, it is pertinent to note that world record 
prices of tea of Rs.1,460 per kg, was obtained in 
a Calcutta auction in mid 1985 for a consign- 
ment of 2nd flush Dargelling tea from Castle- 
ton Tea Estate, 

6. In India traditionally around 70% of the 
Bulk tea (uscd to pass through public auctions 
which had gradually come down to a consider- 
able extent before the order was issucd. It is 
important to remember that for an agro based 
commodity like tea, the production of which 
depends on agro climatic factors, fluctuation 
of price at the wholesale and retail levels may 
depend not only in actual or perceived short- 
fall in production but on speculation and 
hearding. The possibility of manipulating re- 
tail prices through boarding speculation and 
such like anti-social behaviour is considerably 
minimised when the overall availability of tea 
is known. 

There is a real danger that with less quantity 
flowing through auction, of hoarding and 
unbridled speculative price rise not onlyat the 
wholesale but also retail level. The high price 
at retail level can continue even after produc- 
tions is restored since the availability of tea 
cannot be properly assessed, Another advan- 
tage of the bulk of tea flowing through auc- 
tions was the even when there is short produc- 
uon, the extent of availability could be as- 
sessed properly thus minimising speculative 
price rise. Tea is an essential commodity being 
the cheapest beverage drunk by an estimated 
50% of Indians the tendency to by pass the 
auction system is considered an unhealthy 
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development. Complaints were received about 
adulteration, profiteraring, and other malprac- 
tices and Government had to intervene through 
a scries and Government had to intervence 
througha serics of measures onc of them being 
the Tea Marketing Control Order, 1984. 
7. I submit that the Tea Marketing Controi 
Order was issued with the overall objective of 
monitoring availability of tea, orderly market- 
ing of tea at far and competitive prices in open 
transactions with facilitics of grading, sam- 
pling, cataloguing ctc., at nominal and stan- 
dardiscd service charges, assurance of fair prices, 
quality and standardisation, prevention and 
minimisation of mal-practices, assurance of 
payments reliability in business dealings and 
curbing of speculative tendencies and minimi- 
sation of mal-practices relating to tax evasion 
and under-invoicing.Also‘with the bulk of tea 
flowing through publicauctions there could be 
better correlation between auction prices and 
retail prices.” 
28. In Sreenivasa General Traders v. State of Andhra 
Pradesh, ALR. 1983 S.C. 1246: (1983)4 S.C.C. 
353, the Constitutional validity of the provision 
contained in Sub-sec.(6) of Sec.7 of the Andhra 
Pradesh (Agricultural Produce and Livestock) 
Markets Act, which prohibits the purchase or sale 
ofagricultural produce, livestock and products of 
livestock in a notified market area outside market 
in that area, was challenged on the ground that the 
said provision is violative of Art.19(1)(g) of the 
Constitution. The Apex Court while holding that 
the restriction imposed by the Sub-sec. (6) of Sec.7 
ofthe A.P. (Agricultural) Produce and Livestock) 
Markets Act is a reasonable restriction, held as 
follows: 
“16. The contention (is) that the provision 
contained in Sub-sec.(6) of Sec.7 of the Act 
which prohibits the carrying on of any transac- 
tion of purchase or sale of agricultural pro- 
duce, livestock or products of livestock in a 
notified market area, outside the market in 
that area, infringes the right of a citizen to 
trade “as and where he wills” and therefore 
must be struck down as abnoxious to ArL19(1}(g) 
of the Constitution. Itis urged that the limita- 
tion which arbitrarily or excessiviey invades 
the right cannot be said to contain the quality 
of reasonableness and unless it strickes a bal- 
ance between the freedom guaranteed in 


Art.19(1)(g) and the social control permitted 
by clause (6) of Art.19, it must be held to be 
void. The contention is obviously, based on the 
following passage in Halsbury’s Laws of Eng- 
land, 3rd Edn. Vol.32 P. 15 para.9 which 
explains what {reedowm of business signifies: 
“Itis the general principle of the common law 
that a man is entitled to exercise any lawful 
tradc or calling as and where he wills; and the 
law has always regarded jealously any interfer- 
encewith trade, even at therisk ofinterference 
with freedom of contract, as is public policy to 
Oppose all restraints upon liberty ofindividual 
action which are injurics to the interests of the 
State”. 

17. The fundamental right of all citizens to 
practice any profession or to carry on any 
occupation or trade or business puarantecd 
under Art.19(1)(g) has its own limitations. 
The liberty ofan individual to do as he pleases 
is not absolute. It must yield to the common 
good. Absolute of unrestricted individual rights 
do not and cannot exist in any modern State. 
There is no protection of the rights themselves 
unless there is a measure of control and regu- 
lation of the rights of cach individ al in the 
interests of all. 

18. In order to determine the reasonableness 
ofa restriction imposed upon the right guaran- 
teed by Art.19(1)(g). The court must have 
regard to the nature and the conditions pre- 
vailing in that trade. It is obvious that these 
factors must differs from trade to trade and no 
hard and fast rules concerning all trades can be 
laid down. In other words, the pursuit of any 
lawful trade or business may be in the interests 


` of the general public. Sub-sec.(6) of Sec.7 


undoubtedly restricts the freedom of a citizen 
to trade “as and where he wills”, indeed it was 
enacted for the very purpose of controlling 
business in agricultural produce, livestock and 
products of livestock by the establishment of 
regulated markets in connection therewith. It 
is difficult to conceive how the restriction 
imposed by Sub-sec.(6) of Sec.7 which inter- 
dicts that no person shall purchase or sell any 
notified agricultural produce, livestock and 
products of livestock in a notified market area, 
outside the market in that area, can be said to 
be arbitrary or of an excessive nature beyond 
what is required in the interests of the commu- 
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nity. In Arunachala Nadar’s case, A.I.R. 1959 
S.C. 300, the court repelled the contention 
based on a similar provision that a person who 
is having a licence to trade in or about the place 
where the market is fixed, will be deprived of 
his livelihood unless he resorts to the market 
and therefore, it was an unreasonable restric- 
tion upon his right to do business. It was ob- 
served that such a provision was necessary for 
preventing the business in such agricultural 
produce being diverted to other places and the 
object of the scheme being defeated. 
19. It is obviously in the interests of the pro- 
ducers of agricultural produce that they can 
get the best competitive prices in an open 
market and that they have not to pay the mid- 
dleman. Sale‘or purchase of agricultural pro- 
duce in such a market under the supervision 
and control of the market committee is likely 
to be in ready cash and therefore, advantages 
to the producers and the use of standard weights 
must eliminate the possibility of his being vic- 
timized any mal-practices; supervision of the 
operations in the notified market area can be 
more conveniently done if business is carried 
on in a specified area or area intended for that 
purpose. That Act is an integrated one and it 
regulates the buying and selling of notified 
agricultural produce, livestock and products 
of livestock from a centralized place. The peti- 
loners being licensed traders under Sub-scc.(1) 
of Sec.7 are bound by Sub-sec.(5) thereof to 
comply with the provisions of the Act, the rules 
and the bye-laws framed thercunder. They are 
therefore, subject to the restriction contained 
in Sub-sec.(6) of Sec.7 of the Act. The non 
obstante clause in Sub-sec.(6) of Sec.7 pro- 
vides that no person shall purchase or scll any 
notified agricultural produce, livestock and 
products of livestock in a notified markctarea, 
outside the market ın that arca. Having regard 
to the purpose and object of the Icgislation it 
must be held that the retriction imposed by 
Sub-sec.(6).0f Sec.7 of the Act is a reasonable 
restriction within the meaning of clause (6) of 
Art.19on the fundamental rights ofa citizen to 
carry on trade or business under Art.19(1)(g).” 
The ratio of the above decision applies to the facts 
of the present case. 
29. Learned counsel for the appellant contended 
that the Control Order is silent about the channel 
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of distribution after the stage of public auction 
and has not prescribed-:any monitoring or control 
over marketing of tea once auction is over, that the 
buyers at the auction are mostly whole salers or 
blenders, that to put the produce in the hands of 
wholesalers and the blenders and to stop with that 
is not to achieve the object of ensuring fair price to 
the end consumer but would just have contra 
result and therefore, there is arbitrary exercise of 
power and undue preference shown to the auc- 
tioneers. There is no merit in the above conten- 
tion of the learned counsel for the appellant. As 
pointed out in the counter affidavit of the first 
respondent, the Control Order onlyseeks to chan- 
nelise quantities of tea up to the auction point and 
not up to the retail point and this is because, 
competition after auction assures competitive prices 
on account of the large number of buyers and 
sellers at the retail level. This is obvious from the 
fact that practically evey grocery shop sells tea. 
Further, we must point out that there are other 
Control Orders in force dealing with and taking 
care of the distribution and control marketing of 
tea namely. 

(a) The Tea (Distribution and Export) Con- 

trol Order, 1957. 

(b) The Tea Waste (Control) Order, 1959, and 

(c) Tea (Registration of Dealers and Declara- 

tion of Stocks) Order, 1984. 
Tea has been declared as an essential commodity 
by the Government of India under Notification 
dated 10.12.1978 under the Essential Commodi- 
ties Act, 1954. In the year 1957, in exercise of the 
powers conferred by Sub-secs.(3) and (5) of Sec.30 
of the Tea Act the Tea (Distributions and Export) 
Control Order, 1957, came to be issued. That 
order required inter alia the distributors and ex- 
porters of tea to obtain licence. The Tea Waste 
(Control) Order was issucd in the year 1959, again 
by the exercise of same powcrs conferred under 
Sec.30(3) and (5) of the Act. Here again, with 
regard to the manner of disposal of tca waste, 
except in the manner set out under clause (4) of 
said order and the system of licensing was also 
introduccd by it. On 7.1.1984 the Tea (Registra- 
tion of Dealers and Declaration of Stocks) Order, 
1984, came to be issucd. the preamble itself sets 
out purpose of the order thus: 

“Whereas the Central Government is of opin- 

ion that it is necessary and expedient so to do 

for maintaining supplices of tea an essential 
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commodity, and for securing its equitable dis- 
tribution: i 
Now, therefore, in exercise of the powers con- 
ferred by Sec.3 of the Essential Commodities 
Act, 1955 (10 of 1955), the Central Govern- 
ment hereby makes the following Order namely 
Tea (Registration of Dealers etc.) Order, 1984". 
Clause 3 of the order specifically averrides the 
State Order stating as follows: 
“Registration of dealers: Notwithstanding any- 
thing contained in any state order after the 
expiration of a period of 38 days from the 
coming into force of this Order, no person 
shall if the stocks of tea in his possession 
exceed 1,000 kilograms, carry on business as a 
dealer unless he is registered as such in accor- 
dance with the provisions of a state order.” 
As to what is meant by a “State Order” is defined 
under clause 2(c) as under: 
“State Order’ means any Order issued by any 
State Government or Union Territory Ad- 
ministration under the provisions of the Es- 
sential Commodities Act, 1955 (10 of 1955) in 
relation to tea and in force for time being”. 
In the State of Tamil Nadu, the Tamil Nadu Tea 
(Registration of Dealers and Declaration of Stocks) 
Order, 1984, came to be issued. Here again, it was 
in exercise of the powers conferred by Sec.3 of the 
Essential Commodities Act, 1955. In 1984 in exer- 
cise of the powers conferred under Sec.17 read 
with Sub-sec.(3) of Sec.30 of the Tea Act, the Tea 
(Regulation of Export Licensing Order), 1984 
came to be passed. The object of this Order is to 
see that no tea be exported unless covered by a 
licence, and requiring the registation of export 
contracts and submission of such contracts to the 
licencing authority. The said order which came 
into force on 22.2.1984 covers the field of export. 
Thereafter the Control Order in question viz., the 
Tea (Marketing Control) Order, 1984, came into 
force on 19.4.1984 seking to channelise the quan- 
tities of Tea upto auction point. 
30. The contention of the learned Senior Counsel 
for the appellant that the provisions of Control 
Order infringes Arts.301 and 302 of the Constitu- 
tion, also cannot be countenanced. No doubt, the 
object of Art.301 is to ensure economic unity of 
the country unobstructed by internal barriers. This 
however, does not mean, that the regulations such 
as those contained in the Control Order are viola- 
tive of the freedom contained in Art.301. It is an 
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accepted principle of law that regulations which 
facilitate the free movement of trade and com- 
merce cannot be challenged as violative of Arts.301 
and 302 of the Constitution. The Control Orde 
seeks to maintain regular flow of tea through 
auction centres, which is a competitive channel 
for both producers/manufacturers and buyers with| 
the object of assuring fair and remunerative re 
turns to the manufacturers of tea and fair prices t 
the consumers. The Control Order cannot b 
treated as a reStriction on the flow of trade and 
commerce and it can be considered only as a 
legitimate regulation for ensuring a better tradin 
environment without infringement on the free 
dom declared in Arts.301 and 302 of the Constitu- 
tion. 

31. No doubt clause 17 of the Control Orde 
restricts the freedom of the tea manufacturer to 
sell their produce as and where he wills. However, 
it must be remembered that the Control Order 
was issued with the objective of better mdnitering 
of the distribution of tea in the domestic market, 
improvement in the conduct of public auctions in 
India, and with the further objective of reducing 
the scope of malpractices in the interest of pro- 
ducers of tea, as they can get competitive price in 
the auction sale, and arresting the decline in offer- 
ings to the auction centres. In these circumstances, 
it is not at all possible to conceive how the restric- 
tion imposed by clause 17 can be said to be arbi- 
trary or of an excessive nature beyond what is 
required in the interest of the gencral public. It 
must be pointed out thal such a provision like 
clause 17 compelling the manufacturer of tea to 
sell 75% of their produce through auction is nec- 
essary for preventing the decline in offerings to 
the auction centres, and the object, of the Control 
Order being defeated. In substance the Control 
Order only regulates the buying and selling of 
75% of tea in the loose form through auction 
centres in the interest of general public. As al- 
ready pointed by us, having regard to the purpose 
and object of the Control Order, it has to be held 
that the restrictions imposed by clause 17 is a 
reasonable restriction within the meaning of clause 
(6) of Art.19 of the Constitution of India. In these 
circumstances, we have no hesitation in holding 
that the provisions of Control Order, particularly, 
clause 17 are not violative of Art.19(1)(g) of the 
Constitution of India and that they cannot be said 
to be arbitrary or of excessive nature. Point Number 














` 
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3 is answered accordingly. 
32. Point No.4: The attack of the learned Senior 
Counsel for the appellant on the order of the 
second respondent dated 6.12.1985 rejecting the 
appellant's application for relaxation under clause 
17 of the Control Order is that, there has been no 
proper consideration of the various grounds 
mentioned by the appellant in their application 
claiming exemption from the operation of the 
Control Order. The learned Senior Counsel 
further contended that the second respondent has 
failed to examine the legal objections raised by the 
appellant in respect of the first proviso to clause 
17 of the Control Order and therefore, the im- 
pugned order dated 6.12.1985 is invalid and it is 
liable to be quashed. The appellant factory in their 
application for granting exemption under the first 
proviso to clause 17 of the Control Order on the 
following grounds: 
(i) That the application of the Tea (Market- 
ing) Control Order would be fatal to their 
existing business. 
(ii) That the diversion of any part of their 
production for the auctions would hamper the 
bona fide interest of the appellant factory and 
their dealers. 
(ii) The dealers of the appellant factory would 
be deprived of their gainfulemploymentifthey 
cannot sell the loose tea of the appellant's 
factory, as the dealers are stated to be de- 
pended of their livelihood on the sale of the 
loose tea of the appellant factory. 


During the personal hearing of the matter by the 
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second respondent, the following grounds were 
also urged behalf of the appellants in support of 
their claim for exemption under the second pro- 
viso to clause 17: 
(a) That the sale is not guarantced in the 
auction centre. 
(b) Price is not assured in the auction. 
(c) Ifthe tea is notsold in the auction what will 
be the fate of the accumulated stock. 
(d) Identification of their tea would be lost. 
(e) There are intermediaries in the auction 
sales. 
On a consideration of the entire materials avail- 
able on record, the second respondent in para- 
graphs 2 and 3 of the order dated 6.12.1985 found 
that tea has been sold in auctions at far more 
remuncrative and higher prices than thc tea sold 
by the appellant privately to their dealers in the 
following terms: 
“The contention of the petitioner that the Tea 
manufactured by them ifsold through auctions 
will not fetch remunerative price according to 
their quality does not appear to be correct. It 
may be seen from the statement of sales of the 
petitioner that the petitioner sold tea to their 
dealers at the average rate of approximate 
price per kg. Rs.14.50, 15.50, 17.00, 19.00 in the 
month of January, February, March, June of 
1983 and Rs.14, Rs.14 and 14.50 in July, No- 
vember; 1982 whereas the average price per kg. 
for the corresponding month of 1983, 1984 in 
the auction Centres of South India were as 
follows: 


n a EEE EEE ESSE 


Month Average 
rate of 
price per 
Kg. sold Cochin 
to Dealers (83-84) 
by the 
Factory 
Jan. 83 14.50 17.55 27.90 
Feb. 83 15.50 19.38 29.06 
April 83 17.00 22.23 30.25 
June 83 19.00 25.75 23.45 
July 82 14.00 23.00 26.31 
19.00 
Nov. 82 14.50 27.70 28.15 


Coonoor Coimbatore 

(83-84) (83-84) 
15.81 22.75 17.17 31.94 
18.42 21.74 19.42 33.80 
18.98 24.06 19.88 35.45 
22.86 21.91 24.76 22.51 
18.56 22.64 22.47 27.09 
24.12 22.90 28.82 32.07 
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4. It may, therefore, clearly be seen that the tea 
has been sold in auctions far more remunera- 
tive and higher prices than the tea sold by the 
petitioner to their dealers in the correspond- 
ing months of theyears before and after prom- 
ulgation of the Tea (Marketing Control Or- 
der----” 
The second respondent also found that the appel- 
Jant’s contention that sending of tea manufac- 
tured by them and selling of tea through auction 
centres have caused or would cause any undue 
hardship to them is not sustainable and that the 
appellant factory have failed to satisfy the second 
respondent that the diversion of the 75% of their 
product through auction sales in terms of clause 
17 of the Control Order would in any way affect 
their manufacturing business or cause any un- 
hardship to them. The second respondent also 
found that the diversion of any part of their pro- 
duction for the obligatory salc through auctions 
would not hamper the bona fide intétest of the 1st 
appellant factory would not be deprived of their 
gainful employment if they can ot sell'the loose 
tea of the 1st appellant factory. Dealing with the 
defects and disadvantages in the auction system as 
pointed out by the appellants the second respon- 
dent held that the appellants 

(a) Did not send their tea for auction; 

(b) In auction centres valuation of the tea is 

made by the brokers according to its quality; 

(c) There is little chance ofaccumulation of tea 

brought for sale in the auction centres; 

(d) Identification of tea will arise only when it 

is sold by brand name, and 

(e) The organisers and brokers holding licence 

from the authority under the provisiohs of the 

Control Order will organise and help the buy- 

ers to purchase tea in bulk. 
33. The first proviso to clause 17 of the Control 
Order says that the registering authority may on 
the application submitted by a registered manu- 
facturer, if satisfied that in enforcing compliance 
with any provisions of the Control Order, undue 
hardship would result to the manufacturer, for 
reasons to be recorded in writting, relax any of the 
provisions of the Control Order. The appellants 
have not produced any acceptable material before 
the second respondent to establish that undue 
harship would result to the appellants in enforc- 
ing compliance with the provisions of clause 17 
regarding obligatory sale of 70% (now 75%) of 
their manufactured tea through auction. The 
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groundsstated in theapplication submitted by th 
appellants before the second respondent for the 
grant of exemption will not come within the pur- 
view of undue hardship as contemplated in the 
first proviso to clause 17 of the Control Order. We 
are unable to accept the contention of the learned 
Senior Counsel for the appellants that the second 
respondent had not given propérconsideration to 
the various aspects of the matter. On a careful 
consideration of the entire facts and circumstances 
of the case and the various submissions made on 
behalf of the appellants the second respondent by 
the order dated 6.12.1985 rightly held that the 1st 
appellant factory have failed to erstablish that any 
undue hardhsip would be caused to them on ac- 
countofthe obligation imposed by clause 17 of the 
Control Order. In these circumstances, we sce no 
infirmity in the order of the second respondent 
dated 6.12.1985, refusing to grant exemption to 
the appellant under the first proviso to clause 17 
of the Control Order and therefore the said order 
of the second respondent is not liable to be quashed. 
34. For all the reasons stated above, we cannot 
take exception to the conclusions arrived at by the 
learned single Judge. We see no infirmity in the 
common order of the learned single Judge under 
Appeal warranting interference in these writ appeals. 
Thereis no meritin these writ appeals and they are 
liable to be dismissed. Accordingly the writ ap- 
peals are dismissed. However, there will be no 
order as to costs. 
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IJ] Ramaneeswari v. The State of Tamil Nadu 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: AR. Lakshmanan, J. 


W.P.No.13368 of 1993 Ist December, 1993. 


K.Ramaneeswari and another ... Petitioners 
V. 

The State of Tamil Nadu represented by its Secre- 
tary to Government, Revenue Department, 
Madras and others ...Respondents. 


(A) Tamil Nadu Urban Land (Ceiling and Regula- 
tion) Act (XXIV of 1978), Sec.34 - Competent au- 
thority declaring excess land and holding that such 
excess will vest in Government - Land owner seeking 
revision of order - Petitioners, in the meantime tres- 
passing on such land and putting up superstrucnires 
- Government, if should hear petitioners before re- 
vising order of competent authority. 

The petitioners are mere trespassers. Under the 
Tamil Nadu Urban Land (Ceiling and Regula- 
tion) Act, even a statutory tenant need not be 
heard before an exemption or an order Sec.34 of 
the Act is passed. It is purely a matter between the 
landowner and the Government. In such circum- 
stances, no notice under the relevant sections or 
rules fs required to be served on the persons like 
the petitioners. Therefore, the petitioners’ griev- 
ance that they have not been heard and their rights 
have been affected is not correct and the petition- 
ers cannot be allowed to conténd the same. The 
impugned Government Order has been passed by 
the Government under Sec.34 of the Act and there 
is no public interest involved. It is purely a per- 
sonal or private interest and therefoie, the peti- 
tioners have no /ocus standi to question the same. 
If the Government is not satisfied with the order 
passed by the competent authority and if the 


Government chooses to revise the same, then it - 
shall give reasonable opportunity to the land- . 


owner. Only in this context, the word occurring in 
Sec.34 of the Act viz.,, person affected should be 
understood. Therefore, it is absolutely clear that 
Sec.34 of the Act does not refer to trespassers like 
the petitioners or third parties. /Paras. 20 & 21] 
(B) Tamil Nadu Urban Land (Ceiling and Regula- 
tion) Act (XXIV of 1978), Secs.33 and 34 - Person 
aggrieved of not filing appeal under Sec.33 - If can 
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invoke revisional power under Sec. 34. 
The powers under Secs.33 and 34 of the Act are 
similar in nature. The power under Sec.33 of the 
Act is exercised by the Special Commissioner, 
Land Reforms and the power under Sec.34 of the 
Actis exercised by the Government. Since the Act 
is confisactory in nature, provisions of Secs.33 and 
34 of the Act provide double safeguard to the 
landowner. If the landowner has failed to avail the 
opportunity under Sec.33 of the Act, he can resort 
to Sec.34 of the Act at any stage. There are in- 
stances where Sec.34 of the Act was invoked even 
after allotment. Ifthe Government invokes Sec.34 
ofthe Act and the original order of acquisition is 
set aside, the land reverts to the original position. 
Therefore, what happens in between will not give 
any cause of action’to the writ petitioners if the 
land is otherwise notattracted by any provisions of 
the Act. Therefore. wis not a question of commit- 
ting default in not filing the appeal under Sec.33 of 
the Act as contended by the learned counsel for 
the petitioners. Even ifthe landowner has deliber- 
ately not filed the appeal under Sec.33 of the Act, 
still, he can invoke Sec.34 of the Act since Sec.34 
is not a residuary power. It isan absolute power to 
Government to deal with the matter. 

[Paras. 26 & 27] 
(C) Constitution of India (1950), Art.226 - Tamil 
Nadu Urban Land (Ceiling and Regulation) Act 
(XXIV of 1978), Sec.34 - Order passed by Govern- 
ment under Sec.34 granting exemption - Trespassers 
on exempted land, if can question order in writ 
proceedings. 
It is seen from the impugned Government Order 
passed by the Government under Sec.34 of the Act 
that the Government has also satisfied that the 
reason for which the benefit is granted to the 3rd 
respondent was in public interest and that the 
order will serve the public interest. The Govern- 
mentis the proper authority to judge and grant the 
benefit and once benefit is granted to the person 
concerned, it will be deemed, on the facts of the 
particular case, that the State Government granted 
exemption having regard to the facts and circum- 
stances of that case. Applying the test laid down in 
W.A.No.1177 of 1992 dated 12.7.1993, it is not 
open to the petitioners to question the decision of > 
the Government in Writ proceedings. /Para. 44] 
Cases referred to: 
Mls.India Cable Company Limited v. The Govern- 
ment of Andhra Pradesh A.LR. 1987 A.P. 28. [Paras. 
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14, 19] 

Gannon Dunkerley and Company (Madras) Lim- 
ited (In liquidation) represented by the Official 
Liquidator, High Court, Madras v. The Government 
of Tamil Nadu, (1993)1 M.L.J. (N.R.C.) 39. 
[Paras. 17, 48] 

Nagindas Keshavlal Mehta v. The Competnet Au- 
thority and Deputy Collector, Rajkot, A.ILR. 1988 
Guj. 162. [Para. 26] 

S.Sarangapani Iyengar v. The Assistant Commis- 
sioner of Urban Land Tax, Alandur, 1989 T.N.L.J. 
371. [Para. 33] 

Benjamin Mohanty v State of Orissa, A.I.R. 1982 
Ori. 236. [Para. 42] 

Pratima Paul y. The Competent Authority, A.LR. 
1990 Cal. 185. [Para. 51] 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the affidavit filed therewith, the 
High Court will be pleased to issue a writ of 
certiorari, calling for the records of the 1st respon- 
derit in G.O.RtNo.70, Revenue Department, dated 
25.1.1993 and quash the same. 

’ G.Subramaniam, Senior Counsel for Venkatesan 
and R.Moulana Hussain Ali, for Petitioners. 
V.R.Rajasekaran, Government Advocate for Res- 
pondents Nos.1 and 2. 

R.Krishanmurthy, Senior Counsel for M/s. V. Ra- 
mesh and Vijaya Narayanan and R. Rajendra Nara- 
simhan, for Respondent No.3. 

The Court made the following 

ORDER: The writ petition is for the issue of a writ 
of certiorarified mandamus calling for the records 
of the 1st respondent in G.O.Rt.No.70, Revenue 
Department, dated 25.1.1993 and quash thesame. 
2. The impugned Government Order came to be 
passed the 1st respondent upon a petition dated 
14.8.1991 filed by the 3rd respondent under Sec.34 
of the Tamil Nadu Urban Land (Ceiling and 
Regulation) Act, 1978 (Tamil Nadu Act 24 of 
1978) (hereinafter referred to as the Act) seeking 
revision of the earlier proceedings of the compe- 
tent authority declaring the excess extent held by 
the 3rd respondent’s principal one K.P.Kumara 
Menon and holding that the excess extent shall 
vest in the Government of Tamil Nadu under the 
provisions of the Act. 

3. The application under Sec.34 of the Act was 
filed by the 3rd respondent on 14.8.1991. Suits 
were filed by the 3rd respondent as power of 
attorney agent of the owner K.P.Kumara Menon 
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and his mother Saraswathi Menon, against the 
petitioners herein and also fifteen other individu- 
als, who have occupied different plots of land and 
said to have constructed pucca superstructures. 
The broad defence of the petitioners and othersin 
the civil proceedings is that inasmuch as the prop- 
erty is vested in the Government under the provi- 
sions of the Act, the Government is the ownerand 
neither the 3rd respondent (power agent) nor his 
principals K.P.Kumara Menon and Saraswathi 
Menon have any manner of right thereto. 

4. According to the petitioners, they are the own- 
ers of the houses and premises bearing Corpora- 
tion Door Nos.11 and 14, Vandikaran Cross Street, 
Checkpost, Guindy, Madras-32 respectively, that 
the area in which the aforesaid property is situate 
was Originallyin Velacheri village and has become 
a Township from about 1963-64 and that all the 
properties in that village having been converted 
into building sites, no agricultural operation 
whatsoever was being carried on from about 1963+ 
64, The petitioners would submit that they came 
to know that the original owner Elliamma Eapen 
sold the property to Saraswathi K-P.S.Menon under 
a registered sale deed dated 10.9.1963 as a house 
site and Saraswathi K.P.S. Menon executed a 
General Power of Attorney in favour of one 
C.K.Somasundaram as late as 31.7.1989 empow- 
ering to take charge of the property, manage and 
sell the same as plots to third parties, Another 
Power of Attorney was executed by Saraswathi 
K.P.S.Menon in favour of the 3rd respondent on 
12.12.1990 and general power was given to the 3rd 
respondent to manage the property and negotiate 
for sale of the same. K.P.Kumara Menon also in 
his turn executed a Power of Attorney in regard to 
the property in question. The 3rd respondent in 
his turn entered into an agreement of sale with 
Viswanathan and M.S.Govindarajan on 12.12.1990 
agreeing to sell the property ın question. When 
the possession of the petitioners was sought to be 
interfered with, the petitioners filed O.S.Nos.8801 
to 8807, 8835 to 8842 9284 and 9285 of 1990 in the 
City Civil Court, Madras, for recovery of posses- 
sion of the plots. 

5. It is contended on behalf of the petitioners that 
in view of the fact that the properties in question 
are vacant lands and building sites and not agricul- 
tural land, the authorities under the Act took 
proceedings against Saraswathi K.P.S.Menon and 
K.P.Kumara Menon and declared the lands in 
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question as surplus. The lands have also subse- 
quently vested in the State Government under 
Sec.11 of the Act. After the land has thus become 
vested in the State Government, the owners and 
their Power of Attorney viz.,, the 3rd respondent, 
ceased to have any interest in the property which 
was declared as excess land and the occupation of 
the lands in question by the petitioners could be 
questioned, if at all, only by the Government, in 
which the property has vested. It is further con- 
tended that the land owners in order to get over 
such a situation and long after the period granted 
to the land owners to file any appeal before the 
Commissioner under Sec.33 of the Act, have filed 
a revision petition before the 1st respondent on 
14.8.1991 contending that the land in question is 
anagricultural land and nota vacant land and that 
the same does not fall within the purview of the 
Act. The petitioners were not made parties in the 
revision petition filed by the 3rd respondent and 
the Ist respondent also in its turn did not give any 
notice to the petitioners while dealing with the 
revision petition nor did they inspect the property 
and found out the State on ground before dealing 
with the revision petition. Based upon the wrong 
and untenable statement of the 3rd respondent 
and the report of the 2nd respondent, the 1st 
respondent has purported to have issued the 
impugned Government order dated 25.1.1993 
purporting to declare the land ın question as an 
agricultural land not falling within the purview of 
the Act. It is, therefore, contended that the ım- 
pugned Government Order is vitiated by patent 
errors apparent on the face of the records, illegal 
and also vitiated by non-observancc of the prin- 
ciples of natural justice, equity and good con- 
science and as such, the same is liable to be quashed 
and set aside by this Court. 

6. Two counter-affidavits have been filed by the 
contesting 3rd respondent, onc in the petition to 
vacate the interim stay in W.M.P.No.21582 of 
1993 and the other in the main writ petition. When 
the stay petition W.M.P.No.20561 of 1993 and the 
vacate stay petition W.M.P.No.21582 of 1993 came 
up for orders before this Court, both partics re- 
quested the court to take the main writ petition 
itself for final hearing so that the matter could be 
finally adjudicated upon between the parues. Hence, 
by consent of both parties, the main writ petiuon 
itself was taken up for hearing and was heard on 
various dates. 
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7. According to the 3rd respondent, from the 
beginning the land was uscd for agricultural pur- 
poses and depending upon the availability of water, 
cultivation was carricd on. The lands were de- 
clared by the Government as non-urban lands and 
proceedings were subsequently dropped. In all 
those cases, the lands were treated as agricultural 
lands even though the description of the property 
was shown as house site. On 4.2.1964, Saraswathi 
K.P.S.Menon settled half of the land on her son 
K.P.Kumara Menon, who has not been impleaded 
in the present writ petition. The land owners were 
non-residents of Madras and they were not in a 
position to look after the land and cultivate the 
same. So through their servants agricultural op- 
erations were carricd on. Under such circum- 
stances, the power of attorncy was executed on 
various dates. The allegation that none of the 
records cf the village accounts reflect cultivation 
in recent times is not correct. What ıs essential is 
cultivation during anyone of the five faslis preced- 
ing 3.8.1976. If the land is cultivated during any 
onc of these five faslis, i.e. between 1381 and 1386, 
then the land shall be construcd as agricultural 
land and the samc is outside the purvicw of the 
Act. 

8. In this connection, the 3rd respondent relied on 
the circular dated 22.8.1978 ın Ref.No.24412 of 
1978 issued by the Special Commissioner. The 
said circular clearly deals with agricultural land, 
cte. In G.O.Ms.No.2390, Revenue, dated 27.10.1979, 
it 1s stated that the land registercd as “Manai” in 
the villages in Madras City limits but is mainly and 
actually used to cultivate any crop including trees 
like mango, coconut, cte., shall be deemed to be 
non urban or non-vacant land. IL is stated that the 
said lands would not fall under the definition of 
‘Horticulture’. The revision petition filed by the 
land owner under Sec.34 of the Act is competent 
and the Government has ample power to revise an 
order passed by the competent authority either on 
its own motion or on application by parties exer- 
cising power under Sec.34 of the Act. The Govern- 
ment after calling for reports from the competent 
authority through the Special Commissioner and 
Commissioner of Land Reforms, passed an order 
treating the land as agricultural land and declared 
the whole procecdings and the various orders 
passed by thecompctentauthorily asnu/land void. 
The orders have been passed after thorough cx- 
amination of the records and the various reports 
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sent by the various officers. The Tahsildar has 
given an adangal extract and a certificate in the 
form of adangal extract certifying that the lands in 
question were under cultivation from the date of 
purchase by the land owner till 1975. Such docu- 
ment was issued by the Tahsildar after verifying 
the revenue records besides making local inspec- 
tion and enquiry. The Tahsildar, who is competent 
to issue the certificate, has issued the same, which 
cannot be questioned by the trespassers. 

9. It is mainly contended by the 3rd respondent 
that under the Act even a statutory tenant need 
not be heard before an exemption or an order 
Sec.34 of the Act is passed. It is purely a matter 
between the land owner and the Government. In 
such circumstances, no notice under the relevant 
sections or rules is required to be served on the 
persons like the petitioners. Therefore, the peti- 
tioners’ grievance that they have not been heard 
and their rights have been affected is not correct 
and they cannot be allowed to contend the same. 
The petitioners are not competent to speak about 
the character of the land as it existed during the 
commencement of the Act and thereafter. There 
is no question of fraud or mis-representation on 
the part of the 3rd respondent in passing the 
impugned Government order. 

10. The 3rd respondent would contend that Sec.34 
of the Act does not refer to trespassers like the 
petitioners or third parties. Neither the 1st re- 
spondent nor the other authorities are obliged to 
give any opportunity to the petitioners before 
orders are passed in accordance with the provi- 
sions of the Act. One of the trespassers viz, 
M.K.Manickam filed W.P.No.6120 of 1993 before 
this Court and obtained interim order. When the 
interim order came up for vacating, several con- 
tentions similar to the one put forth herein were 
canvassed before the learned Judge and this Court 
while vacating the interim order observed that the 
petitioners have no locus standi to question the 
order of the Government passed under Sec.34 of 
the Act. This Court has also held that the revision 
filed under Sec.34 of the Act is maintainable. The 
learned Judge has specifically observed that it is a 
matter purely between the Government and the 
land owner and that the petitioners have no /ocus 
standı to question the same. 

11. Lengthy arguments were advanced by 
Mr.G.Subramaniam, learned Senior Advocate 
on behalf of the petitionersand by 
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Mr.R.Krishnamurthi, learned Senior Counsel, on 
behalf of the contesting 3rd respondent. 
12. The following are the legal submissions made 
by Mr.G.Subramaniam, learned Senior Advocate 
for the petitioners: 
(i) The land has vested with the Government 
under Sec.11(3) of the Act and therefore, the 
petitioners cannot be thrown out of the prem- 
ises, more so, when the petitioners have con- 
structed superstructure and assessed to prop- 
erty tax and after obtaining electricity connec- 
tion. 
(ii) No notice to the writ petitioners in the 
revision filed under Sec.34 of the Act. 
(iii) Sec.33 of the Act gives a right of appeal to 
aggrieved persons and that Sec.34 of the Act, 
which deals with suo motu power of revision, 
cannot be invoked by the persons aggrieved. A 
persons who had committed a default under 
Sec.33 of the Actin not filing an appeal, cannot 
invoke Sec.34 of the Act. 
(iv) The definition contained in Sec.3(1) to 
hold Sec.3(0) ‘Urban land’ 3(p) ‘vacant land’ 
and the various explanations contained therein 
were relied on by the learned Senior Counsel 
for the petitioners. The word’ mainly occur- 
Ting in various explanations were also empha- 
sized to show that the character of the land was 
not agriculture. The description of the land in 
various documents was also referred to. 
(v) The petitioners are in possession even before 
the Act came into force. 
These are the principal submissions made by 
Mr.G.Subramaniam, learned Senior Counsel for 
the petitioners. 
13. Mr.R.Krishnamurthi, learned Senior Advo- 
cate, has met each and every one of the legal 
submissions made by Mr.G.Subramaniam and 
mainly contended that the revision petition under 
Sec.34 of the Act is a matter between the Govern- 
ment and the land owner and hence, the petition- 
ers will not be entitled to notice and they have no 
locus standi to question the impugned Govern- 
ment Order. In reply to the contention of 
Mr.G.Subramaniam, that the lands have vested 
with the Government under Sec.11(3) of the Act 
and therefore, the petitioners cannot be thrown 
out of the premises after the construction of the 
superstructure, etc. Mr.R.Krishnamurthi would 
submit that the vesting under Sec.11(3) of the Act - 
is by a notification in the Government Gazette, 
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which is preceded by a notification under Sec.11(1) 
of the Act. The publication under Sec.11(1) is an 
information to the general public. Sec.11(3) of the 
Act is followed by a notice under Sec.11(5) of the 
Act to vacate and hand over possession. Taking 
possession is only on paper and physical posses- 
sion will be with the owner in most of the cases. 
Mere vesting of the land with the Government will 
not give any right to the petitioners. The petition- 
ers are rank trespassers with no right over the 
land. 

14. Mr.R.Krishnamurthi would further submit that 
the revision under Sec.34 of the Act is a matter 
between the Governmentand the land owner and 
notices will not be served on the petitioners. In 
support of his contention, the learned Senior 
Counsel for the 3rd respondent placed strong 
reliance on a Division Bench judgment of the 
Andhra Pradesh High Court reported in M/s. India 
Cable Company Limited v. The Government of 
Andhra Pradesh A.I.R. 1987 A.P. 28, wherein it is 
held that the tenant of a premises has no right to 
be heard but has /ocus standi to question the 
Government Order. Therefore, the /ocus standi is 
only to question the propriety of the Government 
Order passed by the Government but no right, 
accrued to the petitioners while the impugned 
Government Order is being considered by the 
Government. In the revision under Sec.34 of the 
Act, the fact that the petitioners have encroached 
upon the land was clearly mentioned. In the sub- 
sequent representation made'in April, 1993, the 
suit, numbers were given in detail and in fact, a 
copy ofthe plaint and the list of various cases filed 
by the petitioners herein as well as by the 3rd 
respondent herein were given to the Government. 
Even though all these materials were available 
with the Government, the Government thought 
that the petitioners are not persons entitled to be 
heard before the impugned Government Order 
was passed. Therefore, the contention of 
Mr.G.Subramaniam learned Senior Advocate for 
the petitioners, that no notice was given to the 
petitioners, in my view, cannot be sustained. In my 
Opinion the petitioners have no /ocus standi to file 
the writ petition and that they are not entitled to 
be heard by the authorities exercising revisional 
jurisdiction. 

15. The ground on which the petitioners can chal- 
lenge the Government Order is on the ground of 
fraud and mis-representation. There is absolutely 
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nowhisper in the writ petition regarding any fraud 
or misrepresentation by the 3rd respondent to the 
Government except saying that the 3rd respon- 
dent is a Law Professor and is highly connected 
with the Government OfficialsAGovernment. Such 
an allegation, in my view, is not enough. 

16. The petitioners would submit that the above 
cited decision has no application atall to the facts 
on hand, and that a tenant in possession of an 
admitted urban land sought to question the valid- 
ity ofan order of the Government granting exemp- 
tion in favour of the owner who was holding excess 
land. The Andhra Pradesh High Court held in that 
case that the tenant, who claims right through its 
landlord, has no /ocus standi. That court has also 
taken the view that the tenant has no locus standi 
to Oppose the exemption application before the 
Government and therefore, the Government need 
not issue notice to him and hear him before grant- 
ing exemption at the request of the owner. The 
Bench, however, proceeds to observe that if any 
fraud or misrepresentation is brought out in se- 
curing the order, a person in possession is entitled 
to. question that order. This is the gist of the 
argument of Mr.G.Subramaniam about the judg- 
ment of the Andhra Pradesh High Court referred 
to supra. 

17. According to Mr.G.Subramaniam, the Andhra 
Pradesh case has to be distinguished since it is a 
case of exemption and that the present case is not 
a case of exemption but it is a revision under 
Sec.34 of Act and that the scope of Sec.34 of the 
Act is totally different from the scope of Sec.21, 
which provides for granting of exemption by the 
Government. In any event, the learned Senior 
Counsel would submit that the petitioners are 
entitled to file the writ petition in the public 
interest since the property in question is admit- 
tedly a property belonging to the Governmentand 
that a fraud is perpetrated to take away the prop- 
erty belonging to the Government for private 
benefit. The learned Senior Counsel would also 
submit that the very preamble of the Act is to 
prevent concentration of urban land in the hands 
ofa few persons and speculation and profiteering 
therein and with a view to bringing about an 
equitable distribution ofland in urban agglomera- 
tions to subserve the common good. The learned 
Senior Counsel also relied on a recent judgment 
of mine in the case of Gannon Dunkerley 
and Company (Madras) Limited (In liquidation) 
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represented by the Official Liquidator, High Court, 
Madras v. The Government of Tamil Nadu, (1993)1 
M.L.J. (N.R.C.) 39, wherein it has been held by me 
as follows: 
“The object of the Act is to imposea ceiling on 
vacant land and to regulate the construction of 
building thereon with a view to prevent the 
concentration of urban land ina few hands and 
to prevent speculation and profiteering in such 
lands apart from the object of achieving equi- 
table distribution of land to subserve common 
good... By giving the exemption sought for 
from holding the excess vacant land and for 
sale of the same, the dominent purpose of the 
legislature is not at all defeated.” 
18. Placing reliance on the above judgment of 
mine and considering the peculiar nature of the 
case, Mr.G.Subramaniam, learned Senior Coun- 
sel for the petitioners would contend that if the 
impugned Government Order is to be upheld, the 
dominant purpose of the legislature in introduc- 
ing the Act viz, the prevention ofconcentration of 
urban land in a few hands and equitable distribu- 
tion of excess urban land, is totally defected as the 
3rd respondent, power of attorney agent, would 
sell the lands by bringing out alay-outwith defined 
plots after having obtained an order that the lands 
are agricultural lands. According to the petition- 
ers they are admittedly occupiers of different 
portions of the property having put up valuable 
buildings at considerable cost and that under the 
relevant provisions of the Act, if the property vests 
in the Government, the petitioners are entitled to 
approach the Government, for allotment of the 
lands for consideration. Therefore, itis submitted 
that the petitioners have sufficient Jocus standi to 
maintairi the above writ petition and question the 
legality of the impugned Government Order. They 
have also relied on some decisions in support of 
their submissions that they have /ocus standi to file 
the writ petition. 
19. In the decision reported in M/s.India Cable 
Company Limited v. The Government of Andhra 
Pradesh, A.I.R. 1987 A.P. 28, it has been held that 
by virtue of the Government Order the right of the 
petitionerasa tenant is notaffected in any way and 
that it is the nature of the decision that matters 
and a grant of exemption under Sec.20 of the Act 
does not in any way effect the rights of the peti- 
tioner, who claims, to be a tenant nor such an 
exemption can be equated to final determination 
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of the rights of the parties. Hence there is no 
violation of the principles of natural justice. It is 
further held that any judgment or order of an 
administrative authority is a nullity if obtained by 
fraud and the same can oe questioned before a 
court. But, where fraud is alleged, the court will 
decline to quash unless it is satisfied that the fraud 
was Clear and manifest and was instrumental in 
procuring the order impugned and the deception 
must be of a decisive character not neutral. On 
fact, the court held that it cannot besaid that fraud 
has been proved so as to warrant the quashing of 
the impugned Government Order. . 

20. The tone of the contention of thé petitioners 
seems to be that they are the persons interested in 
the land and that they have not been heard before 
an order is passed. As already stated, the petition- 
ers are mere trespassers. Under the Act, even a 
Statutory tenant need not be heard before a 
exemption or an order under. Sec.34 of the Att is 
passed. It is purely a matter betweén the land 
owner and the Government. In such circumstances, 
Iam of the view that no notice under the relevant 
sections or rules is required to be served on the 
persons like the petitioners. Therefore, the peti- 
tioners grievance that they have not been heard 
and their rights have been affected, in my view, is 
not correct and the petitioners cannot be allowed 
to contend the same. As already stated the im- 
pugned Government Order has been passed by 
the Ist respondent under Sec.34 of the Act, and 
there is no public interest involved. It is purely'a 
personal or private interest and therefore, the 
petitioners have no /ocus standi to question the 
same. 

21. An allegation has been made in the affidavit to 
the effect that the contesting 3rd respondent has 
falsely and ingenuously contended before the 1st 
respondentin the revision petition that the land in 
question is an agricultural land and not a vacant 
land. The petitioners are not competent to speak 
about the character of the land as it existed during 
the commencement of the Act and thereafter, 
Neither they will be in a position to speak about 
the correctness of the same since they are vitally 
interested in knocking the land to their benefit. 
Therefore, there 1s no question of fraud or mis- 
representation of the part of the 3rd respondent 
or on the part of the Ist respondent in passing the 
impugned Government Order. 

22. Sec.34 of the Act refers to the land owners who 
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are likely to be affected by invoking that section 
and it does not refer to the persons like the peti- 
tioners. Sec.34 of the Act is invoked to find out 
whether the order of acquisition passed by the 
competent authority is correct or not. For ex- 
ample, the competent authority has passed an 
order favourably to the land owner and the Gov- 
ernment can exercise powers under Sec.34 of the 
Act to find out whether the order passed by the 
competent authority is correct or not and whether 
it can stand the test of law. If the Government 
decides that the order passed by the competent 
authority is in accordance with the provisions of 
the Act. It may drop the proceedings under Sec.34 
of the Act. Ifthe Government is not satisfied with 
the order passed by the competent authority and if 
the Government chooses to revise the same, then 
it shall give reasonable opportunity to the land 
owner. Only in this. context the word occurring in 
Sec.34 of Act viz., “person affected” should be 
understood. Therefore, it is absolutely clear to my 
mind that Sec.34 of the Act does not refer to 
trespassers like the petitioners or third parties. 
Equally so, neither the 1st respondent nor the 
other respondents are obliged to give any oppor- 
tunity to the petitioners before orders are passed 
in accordance with the provisions of the Act. 

23. It is true that the object of the Act is to prevent 
concentration of urban land in the hands of a few 
and to ensure equitable distribution to sub-serve 
common good. In all these cases where the lands 
were acquired by the Government, the same is 
handed over to the revenue officials for allotment 
to certain categories of persons. For the petition- 
ers to get this land, they should fall witHin that 
category. It isnota matter of right. The individuals 
are listed as a last in the priority and the chances of 
these petitioners getting the land allotment are 
very remote. They are notallotted free of cost. It is 
allotted for double the market rate or so and 
where the land can be allotted for individual housing, 
itis done by method where there wil] be number of 
applicants. The petitioners by occupying the land 
by illegal method, cannot get the land allotted in 
their favourand they are trying to use this Court as 
a tool to achieve their object. Therefore, it is not 
correct on the part of the petitioners to say that 
they have a right to get the land assigned in their 
favour and therefore they are interested or af- 
fected persons who will have to be heard etc., 
cannot be considered. 
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24. It may not be out of place to point out that the 
power under Sec.34 of the Act is Similar to the 
powers conferred on the Commissioner under 
Sec.33 of the Act. In both the matters, the order 
passed by the competent authority is out to some 
sciutiny. It is only a double safeguard to ensure 
that the persons are not deprived of their legiti- 
mate rights to hold the land which is otherwise 
outside the purview of the Act. One similar provi- 
sion to that of Sec.34 of the Actis Rule 11(3) ofthe 
Tamil Nadu Land Reforms (Disposal of Surplus 
Land) Rules, 1965. Under the said Rules, there is 
asuo motu power of revision to the Land Commis- 
sioner where no appeal has been filed against the 
orders passed by the authorities below. Under 
Rule 11(3) of the said rules, even the affected land 
owners or persons who were not assigned the land 
can approach the Commissioner in their applica- 
tions and such petitions are also entertained. 

25. Mr.G.Subramaniam, learned Senior Counsel 
for the petitioners next contended that Sec.33 of 
the Act gives right of appeal to aggrieved persons 
and the person who had committed a default in 
not filing the appeal under Sec.33 of the Act 
cannot invoke Sec.34 of the Act. For this proposi- 
ton, the learned Senior Counsel relied on thé 
Proviso to Sec.34 of the Act to point out that the 
word “person affected” occurring therein would 
refer to the persons like the writ petitioners. The 
word “person coricerned” occurring in Secs.9(4) 
and 10(1) were compared with the word “person 
aggrieved” occurring in Sec.33 of the Act. These 
words in the various provisions were relied on to 
prove that they refer to different categories of 
persons and the word “person concerned” would 
mean landlord as well as persons like the petition- 
ers. 

26. I am unable to accept the above contention of 
Mr.G.Subramaniam learned Senior Counsel for 
the petitioners. The powers under Secs.33 and 34 
of the Act are similar in nature. The power under 
Sec.33 of the Act, is exercised by the Special 
Commissioner, Land Reforms, Madras, and the 
power under Sec.34 of the Act is exercised by the 
Government. To show that the powers under Secs.33 
and 34 are one and the same, we can refer to the 
jedgment reported in Negindas Keshavial Mehta 
y. The Competent Authority and Deputy Collector, 
Rajkot, ALR. 1988 Gu. 162, wherein a learned 
single Judge of the Gujarat High Court observed 
as follows: 
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“The revisional powers conferred upon the 
State Government under Sec.34 and the ap- 
pellate powers conferred upon the appellate 
authority under Sec.33 are almost equal as far 
as the nature of the order to be passed by the 
respective authority is concerned. The inten- 
tion of the legislature appears competent au- 
thority is not to be treated as final. Wherever 
the landholder prefers exercise powers under 
Sec.33. In other cases the Government may 
suo motu take up proceedings in revision under 
Sec.34 and may pass thesame or similar orders 
as may be passed by the appellate authority 
under the Act. The object of keeping check on 
the powers exercised by the competent author- 
ity is thus achieved by making almost similar 
provisions under Secs.33 and 34. 

. Since the Act is confiscatory in nature provi- 
sions of Secs.33 and 34 of the Act provide double 
safeguard to the land owner. If the land owner has 
failed to avail the opportunity under Sec.33 of the 
Act, he can resort to Sec.34 of the Act at any stage. 
There are instances where Sec.34 of the Act was 
invoked even after allotment. If the Government 
invokes Sec.34 of the Act and the original orderof 
acquisition is set aside, the land reverts to the 
original position. Therefore, what happens in 
between will not give any cause of action to the 
writ petitioners if the land is otherwise not at- 
tracted by any provisions of the Act. Therefore, it 
is not a question of committing default in not 
filing the appeal under Sec.33 of the Act as con- 
tended by the learned Senior Counsel for the 
petitioners. Even if the land owner has deliber- 
ately not filed the appeal under Sec.33 of the Act, 
still, in my view, he can invoke Sec.34 of the Act 
since Sec.34 is not a residuary power. It is an 
absolute power 10 Government to deal with the 
matter. The words “persons concerned” occur- 
ring in Secs.9(4) and 10(1) of the Act would only 
mean the land owner on whom various notices, 
etc., are served or who is called upon to file objec- 
tions, etc. Once an order under Sec.9(1) of the Act 
culminates into an order of acquisition acquiring 
the excess vacant land, the land owner becomes a 
person aggrieved. Therefore, the various sections 
refer only to the land owners, who are referred as 
persons concerned persons aggrieved or other- 
wise. 

28. Proviso to Sec.34 of the Act was also relied on 
by the learned Senior Counsel for the petitioners, 
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which runs thus: 
“Provided that no such order shall be made 
except after giving the person affected a rea- 
sonable opportunity of being heard in the 
matter”. 
The Proviso to Sec.34 of the Act will apply only in 
the following instances. Where the competent 
authority passes an order treating the land as not 
falling within the ambit of the Act, the Govern- 
ment can exercise power under Sec.34 to find out 
whether the orders passed by the competent au- 
thority are correct or not. If the Government 
decides to revise the said order of the competent 
authority, then the person affected viz., the land 
owner should be given an opportunity before the 
order which is in his favour is to be revised by the 
Government. Thus I do not find any merit in the 
contention of the learned Senior counsel for the 
petitioners on the above point and hence I reject 
the same. 
29. Next, Mr.G.Subramaniam, learned Senior 
counsel for the petitioners, refers to the defini- 
tions contained in Secs.3(1), 3(0) and 3(p) to 
mean respectively ‘to hold’, ‘urban land’ and ‘va- 
cant land’ and the various explanations contained 
therein. According to Mr.G.Subramaniam, the 
word ‘mainly’ occurring in the various explana- 
tions.was also emphasized to show that the char- 
acter of the land was not agricultural the descrip- 
tion to the land in the various documents was also 
referred to by the learned senior counsel for the 
petitioners in this context. 
30. Sec.3(1) runs thus: 
“to hold with its grammatical variations in 
relation to any vacant land, means (i) to own 
such land or (ii) to possess such land as owner 
or as tenant or aS mortgagee or under an 
irrevocable power of attorney or under a hire 
purchase agreement or partly in one of the said 
capacities and partly in any other of the said 
capacity or capacities”. 
Sec.3 (0) runs thus: 
“Urban land” means (i) any land situated within 
the limits of an urban agglomeration and re- 
ferred to as such in the master plan; or (ii) in a 
case where there is no master plan, or where 
the master plan does not refer to any land as 
urban land, any land within the limits of an 
urban agglomeration but does not include any . 
such land which is mainly used for the purpese 
of agriculture. 
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Sec.3 (p) runs thus: 
“Vacant land” means, land not being land 
mainly used for the purpose of agriculture in 
an urban agglomeration but does not include-- 


31. The petitioners are in possession of the prop- 
erty in question according to Mr.R.Krishnamurthi, 
learned Senior Counsel for the 3rd respondent, as 
trespassers having trespassed into the property 
after 1987 or so. According to me, the correct 
meaning of the definition to hold is to own or 
possess land as owner or as tenant or as mortga- 
gee. If the person is holding the land as tenant, 
even after the expiry of lease, his holding is valid 
and recognised as a valid one under the provisions 
of the Act. As per the scheme of the Act. if the 
person is a tenant, he can also file a return under 
Sec.7 of the Act. For example, the holding ofa land 
owner may be in excess of the ceiling limit but a 
tenant, who is running an industry or a factory is 
entitled to file a statement under Sec.7(1) of the 
Act only to the context of possession alone is 
recognised by the Act. 
32. The word “mainly occurring in Sec.3(0) of the 
Act is emphasized by the learned Senior counsel 
for the petitioners at the time of argument. In this 
case, the 3rd respondent has produced evidence at 
the time of hearing to show that the land was used 
for agricultural purposes before the Act came into 
force. The criteria laid down by the authority is 
that the land must have been used for agricultural 
purposes in any one of the faslies five year prior to 
the Act coming into force. When a trespass has 
been committed by the petitioners, this has be- 
come impossible for the land owner to cultivate 
the same. The whole argument of the petitioners 
was on the assumption that there was no proof of 
cultivation. In fact, my attention was drawn to 
show that enough material was placed before the 
Government and the Government was also satis- 
fied regarding the character of the land and it has 
passed the impugned Government Order. The 
petitioners seems to think that there cannot be 
any agricultural land in the City of Madras. In this 
connection, the judgment of my learned Brother 
D.Raju, J. in W.P.No.18181 of 1990 dated 22.10.1992 
may be usefully referred. The learned Judge has 
held as follows: 

“The sum and substance of the question that 

will really fall for consideration in this case is as 

to whether they very lands, held to be agricul- 
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tural lands by a learned single Judge of this 
Court, had ceased to be agricultural lands and 
were rendered ineligible for the exemption 
from tax, on the ground that they were con- 
verted as urban land and if so to what extent 
and which portions have been so converted. 
The reasons assigned in paragraph 3 of the 
order are said to justify the so-called conver- 
sion of the agricultural lands into urban land. 
In my view, which would bein conformity with 
the view already taken by the learned Judge in 
the earlier writ petitions, the mere act of ob- 
taining an approval of a building plan for 
construction would not per se render the land 
an urban land ifit is shown to be still cultivated 
with agricultural crops. It is only when the 
lands have been put to actual constructions 
work and when thereby the lands ceased to be 
cultivated, the lands could be said to have been 
converted as urban land. So far as the case on 
hand is concerned, there is no dispute from the 
petitioner side that certain portions of the 
land, in respect of which permission has been 
obtained in 1985 and actually multi-storeyed 
building has been constructed and sold and 
also the portions in respect of which subse- 
quently approval has been obtained in 1989 for 
putting up constructions and actually and 
constructions are going on, as noticed in both 
the sketch filed by the petitioner as well as the 
sketch filed by the respondents, alone from the 
Tespective dates when construction activities 
commenced could be said to have lost its char- 
acter as agricultural land and betome con- 
verted as urban land. From the said activities, 
it cannot either generally or for that matter 
without any specification or particularisation, 
stated that the entire land stood converted into 
urban land from fasli 1895 (from 1.7.1985). 
Thesaid stand, in my view, cannot besustained 
either on the facts or on law, and it is nothing 
but an assertion based upon surmise and con- 
jecture and indication of a pre-determination 
of the issue itself”. 
33. Further the judgment reported in S£ Sarangapani 
Iyengar v. The Assistant Commissioner of Urban 
Land Tax, Alandur, 1989 T.N.L.J. 371 is also rele- 
vant. That order was passed by Chandurkar, C.J. in 
C.R.P.No.3615 of 1993. That revision was directed 
against the order of the Urban Land Tax Tribunal, 
Chengleput, holding that the agricultural lands in 
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question are liable to be assessed to urban land 
tax. This assessment has been upheld by the Tribu- 
nal holding that the lands have been kept vacant 
during the Fasli years 1381 to 1385 and the lands 
cannot, therefore, be held to be agricultural lands. 
The learned Government Pleader contended that 
the only land which is exempted from being as- 
sessed is land which is registered as wet in the 
revenue accounts of the Government and used for 
the cultivation of wet crops as contemplated by 
the definition of ‘urban land’ in Sec.2(13). It was 
further argued that since the lands in question are 
not wet lands, they were liable to be assessed to tax. 
The learned Chief Justice held thus: 
“At the threshold, it is difficult to uphold the 
finding given by the Tribunal that the lands in 
question are not agricultural lands. The tribu- 
nal seems to have taken the view that merely 
because the lands were kept vacant during the 
Fasli years 1381-85, they ceased to be agricul- 
tural lands. For such proposition, there does 
not seem to be any support in any statutory 
provision. The lands are registered as agricul- 
tural lands in the revenue records. There are 
adangal records which undoubtedly show that 
the lands were uncultivated. They also show 
that they are dry lands. Whether it is agricul- 
tural land or not will depend on the nature of 
the land and the purpose to which the lands are 
normally put. Merely because an agricultural 
land is not cultivated for some time, the land 
does not cease to be agricultural land espe- 
cially when it is not put to any other use. It is 
difficult to appreciate the reasoning of the 
Tribunal that since the petitioner has merely 
stated that the lands in question are dry lands 
and that they have been reserved for formation 
ofhorticultural garden, the lands could be said 
to have ceased to be agricultural lands”. 
34. A reference to G.O.Ms.No.288, Revenue 
Department, dated 13.2.1976 Proceedings of the 
Assistant Commissioner Urban Land Tax, Saidapet, 
Madras-600015. in R.Dis.No.847/80/B3, dated 
6.12.1980 and the connected sale deed dated 
24.1.1966 and G.O.Ms.No.1881, Revenue Depart- 
ment, dated 23.8.1990 was also made. In 
G.O.Ms.No.288, Revenue, dated 13.2.1976 it has 
been stated thus: 
“In exercise of the powers conferred by Sub- 
sec.(1) of Sec.27 of Tarnil Nadu Urban Land 
Tax Act, 1966 (Tamil Nadu Act 12 of 1966), the 
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Governor of Tamil Nadu hereby exempts the 
urban lands which are registered house sites 
and which are under cultivation with wet to dry 
crops for not less than five years prior to the 
date of coming into force of the Act in the City 
of Madras and Belt Area, City of Madurai and 
the municipal towns of Coimbatore, Salem 
and Tiruchirapalli and which continue to be 
under cultivation as per revenue. records ac- 
counts from payment of the urban land respec- 
tively on and from the Ist July, 1975.” 
35. It is seen from the proceedings of the Assistant 
Commissioner, Urban Land Tax, Saidapet, Ma- 
dras-15 in R.Dis.No.847/80/B3, dated 6.12.1980 
that the lands in question have been assessed 
under the Tamil Nadu Urban Land Tax and ag- 
grieved by this, the land owners appealed to the 
Board against the assessment order. The Board in 
G.O.Ms.No.288, Revenue, dated 13.2.1976, set 
aside the order and the cases have been remitted 
for fresh disposal. The contentions of the land 
ownersare that the lands areagriculturalones and 
so, they are not liable for urban land taxation. The 
Deputy Tahsildars have reported that the lands 
are used for agricultural purposes consequently 
for more than five years and verified and con- 
nected documents like Income-Tax assessment 
order, etc. The Assistant Commissioner has also 
inspected the lands 29.11.1980 and found that 
crops like green gram, black gram, etc., were raised. 
As the lands are proved to have been under culti- 
vation for the past several years the request of the ` 
land owners to exempt the lands from the urban 
land tax was considered and the assessment orders 
passed already were cancelled with effect from 
Fasli 1385 Le. from 1.7.1975 to the lands in ques- 
tion.. i 
36. Next, I refer to G.O.Ms.No.1881, Revenue, 
dated 23.8.1990. Under the said Government Order, 
the Government has. decided that no distinction 
need be made between the lands in Madras City 
and other urban agglomerations and that the orders 
would have to be made applicable to all urban 
aggiomerations in the State. Accordingly, the 
Government issued amendment to 
G.O.Ms.No.2399, Revenue, dated 26.10.1979. 
Therefore, the description of the land in the vari- 
ous documents cited by the learned Senior Coun- 
sel for the petitioners, as vacant side or house site 
will not reflect the character of the land especially: 
after the encroachment by the petitioners. 
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37. Further, it is contended by Mr.G.Subramaniam, 
learned Senior Counsel for the petitioners, that 
the analogy of the orders passed under the Urban 
Land Tax Act based upon G.O.Ms.Nos.3526, dated 
15.6.1973 and 288, dated 13.2.1976, to a case aris- 
ing under the Urban Land Ceiling Act is not 
warranted. According to the learned Senior Coun- 
sel no such Government Orders have been passed 
under the Act. I am unable to accept this conten- 
tion for the reasons stated supra. In fact, some 
discrepancies in the admissions made by the 3rd 
respondent in his counter-affidavit have been 
pointed out regarding cultivation. It is stated in 
the counter-affidavit that the lands in question 
were under cultivation from 1963 to 1975. While 
referring to this statement in the counter-affida- 
vit, it is urged that the Act came into force retro- 
spectively from 3.8.1976 and hence the question 
whether the land was an agricultural land as on the 
date of coming into force of the Act or not is 
relevant and assuming that there was cultivation, 
the same was Only till 1975 and not on the date of 
the commencement of the Act viz., 3.8.1976. In 
paragraph 8 of the counter-affidavit it is again 


stated that “the land in question were under culti- 


vation from 1964 to 1986.” 
38. Pointing out the above discrepancy, the learned 
Senior Counsel for the petitioners would urge 
that the 3rd respondent is estopped from giving 
his own version now. When there is a contradic- 
tory statement and if the land was under cultiva- 
tion in 1986, there would not have been registered 
documents from 1963 showing that the lands were 
only vacant lands. Apart from this, the land owner 
Kumara Menon himself is a part to the sale deed 
dated 25.5.1985 wherein he has admitted that the 
land is a vacant land and some portion have falled 
within his ceiling limits and certain extent being 
excess land. Pointing out these statements it is 
contended by the learned Senior Counsel for the 
petitioners that the theory of cultivation till 1986 
cannot at all be true and both on the question of 
locus standi and on the question that the land is a 
vacant land house site urban land and not an 
agricultural land, the order passed under Sec.34 of 
the Act is liable to be quashed. I have already dealt 
with this point in extenso in paragraphs supra and 
I reject the contentions of the learned Senior 
Counsel for the petitioners for the reasons stated 
supra and for the reasons to be stated infra. 

39. | now proceed to consider the contention of 
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Mr.G.Subramaniam, learned Senior Counsel for 
the petitioners, that the petitioners are in posses- 
sion even before the Act came into force. It is 
stated that the 1st petitioner is the owner of the 
house and premises bearing Corporation Door 
No.11, Vendikaran Cross Street, Check Post, 
Guindy, Madras-32. According to her, her mother- 
in-law occupied the plot in or about 1978 and has 
constructed a superstructure and building some- 
time after her occupation and herself, her hus- 
band and her mother-in-law and other members 
of the family have been living in the place from 
1978. Subsequently, after her mother-in-law’s death, 
the 1st petitioner renovated and effected addi- 
tional constructions spending further huge amounts 
in 1986-87. The building thus renovated and re- 
constructed has also been assessed to Corpora- 
tion property tax from 1988 and she has paying the 
property tax therefor. She has also electrified the 
house and obtained electricity service connection 
1988 and has been paying electricity bills to the 
Tamil Nadu Electricity Board from 1988. Even 
Jong before 1978 when the 1st petitioner’s mother- 
in-law first occupied the place, the land on which 
she has constructed the building, ceased to be an 
agricultural land and became vacant land and 
building site. 

40. Likewise, the 2nd petitioner also states that he 
is the owner of the house and premises bearing 
Corporation Door No.14, Vandikaran Cross Street, 
Check Post, Guindy, Madras-32. His grandmother 
occupied the plot two decades age and sometime 
thereafter put up hut with mud walls which was 
later ruined during 1985 heavy floods. Subsequently, 
it was gradually converted into pucca superstruc- 
ture with brick and cement mortar. The 2nd re- 
spondent has been living in the place with his 
grandmother and continued the occupation even 
after her demise. The building of the 2nd peti- 
tioner is also assessed to property tax. According 
to Mr.G.Subramaniam, learned Senior Counsel 
for the petitioners the occupation of the plots, in 
which the petitioners have constructed building, 
could be questioned, if at all, only by the govern- 
mentin which the property has vested and that the 
3rd respondent has no say in the matter. 

41. Mr.R.Krishnamurthy, learned Senior Counsel 
for the 3rd respondent drew my attention to the 
various civil proceedings initiated by both parties 
and contended that even if the contention of the 
petitioners is to be accepted, the Act, has no 
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application to the land as the petitioners have 
suffered a decree for eviction. If they are in posses- 
sion of the property by erecting hut, etc., the hut or 
superstructure as the case may be, is entitled for 
appurtenant and contiguous area. If contiguous 
and appurtenant area are given to each of the hut 
or superstructure, which is in existence even prior 
to the Act coming into force, the act has no appli- 
cation and the whole proceeding under the Act is 
without prejudice to the fact that the land was 
originally agricultural in character and ceased to 
beso after the trespass committed by the petition- 
ers after 1986 and without prejudice to the stand 
taken in the suit. The description of the property 
either in the return or in any other documents 
even voluntarily by the parties will not affect the 
rights of the parties under the Act. If the Act is 
Otherwise not applicable even voluntarily ifa party 
had disclosed a fact viz. the land is vacant such a 
disclosure in the return would not make the act 
applicable. 
42. Reliance was placed by Mr.R.Krishnamurthi 
in support of the above contention on a decision 
reported in Benjamin Mohanty v State of Orissa, 
AIR. 1982 Ori. 236, wherein a Division Bench 
consisting of R.N.Mishra, C.J. (as he then was) 
and B.K.Behera, J. held as follows: 
“The law being new and the situation being 
uncertain, the petitioner seems to have filed a 
statement with a view to avoiding the liabilities 
arising out of default and wanted a determina- 
tion by the competent Authority as to his claim 
of exclusion. If as a fact the petitioner was not 
liable on admitted facts, his filing of a state- 
ment voluntarily would not make the Act 
applicable. We are inclined to agree with Mr.Das 
for the petitioner that both the items have to 
be excluded and the determination of the statu- 
tory authorities has to be quashed.” 
The Division Bench allowed the writ application 
quashed the order of the competent authority and 
the appellate authority and held that the peti- 
tioner is not possessed of urban land in excess 
ceiling limit. 
43. Persons.like the petitioners or even a statutory 
tenant cannot file an application under Sec.34 of 
the Act. Therefore, the petitioners have no right 
to move this Court under Art.226 of the Constitu- 
tion questioning the impugned Government Order. 
In this connection, Mr.R.Krishnamurthi learned 
Senior Counsel relied ona judgment of this Court 
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in W.A.No.1177 of 1992 dated 12.7.1993. The 
above judgment was rendered by Mr.Srinivasan, J. 
and A.Thangamani, J. who have held that the 
tenant has no locus standi to question the exemp- 
tion order. The learned Judges have observed that 
the Government before granting exemption. has 
to be satisfied having regard to the locating ofsuch 
land, the purpose for which the land is being used 
or is proposed to be used and such other relevant 
factors as the circumstances of the case may re- 
quire, that itis necessary or expedient in the public 
interest so to do. Proceeding further, the Bench 
has observed that the State Government thus, 
cannot grant exemption for no predictable reason 
and the reason for which exemption is granted 
must satisfy the public interest and whether the 
purpose for which such land is sought to be ex- 
empted will serve the public interest or not must 
be judged by the State Government in every case 
before the order of exemption is passed and it will 
be deemed, on the facts of the case, that the state 
Government granted the exemption having re- 
gard to the specified industrial purpose in the 
application for exemption filed. 

44, It is seen from the impugned Government 
Order dated 25.1.1993 passed by the Government 
under Sec.34 of the Act, that the Government has 
also satisfied that the reason for which the benefit 
is granted to the 3rd respondent was in public 
interest and that the order will serve the public 
interest. The Government is the proper authority 
to judge and grant the benefit and once benefit is 
granted to the person concerned, it will be deemed, 
on the facts of the particular case, that the State 
Government granted exemption having regard to 
the facts and circumstances of that case. Applying 
the above test, in my view, it is not open to the 
petitioners to question the decision of the Gov- 
ernment in writ proceedings. 

45. It is also pointed out by Mr.R.Krishnamurthy 
learned Senior counsel that the property vested 
with the Government on 12.10.1989 and the suit 
came to be filed after that. However, the revision 
under Sec.34 of the Act was filed on 14.8.1991, 
prior to be written statement and additional writ- 
ten statement filed by the writ petitioners. There- 
fore, nothing flows from the argument that filing 
the revision on 14.8.1991, the land owner has no 
right in the property and cannot maintain their 
right in the civil action. It is also admitted by the 
petitioners that even the trespassers without title 
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can maintain their possession against the entire 
world except the true owner. As seen above, 
K.P.Kumara Menon and Saraswathi K.P.S.Menon 
are the owners of the property can admit of no 
doubt. As stated already, the petitioners entered 
the property even prior to the vesting with the 
Government ie. 12.10.1989. Under these circum- 
Stances, it is open to the land owners to fight 
against the Government to get the lands out of the 
Act and also maintain a civil suit against the 
trespassers. Only under this context, there is a 
finding by the civil court that the owners have not 
lost their claim over the property by virtue of the 
Act. 

46. My attention was also drawn to the relevant 
findings of the civil courts. Therefore,it is not 
correct to state that only to get over the conse- 
quence arising out of the civil proceedings, a revi- 
sion under Sec.34 of the Act was filed. There is no 
allegation of fraud or misrepresentation either in 
the writ affidavit ‘or during the argument by the 
learned Senior Counsel for the petitioners. Even 
assuming that such a ground of fraud, or misrepre- 
sentation is alleged, I am of the view, mere refer- 
ence to the words fraud or misrepresentation is 
not enough toset aside the impugned Goverment 
Order. There should be specific reference to the 
instances of fraud and misrepresentation. 

47. It is also argued on behalf of the petitioners 
that the prayer in the revision petition is for de 
novo enquiry to find out what are agricultural 
lands and what portions are vacant lands. This is 
denied by the learned Senior Counsel for the 3rd 
respondent. The averments in the revision are to 
the effect that the entire lands are agricultural and 
only under these circumstances, the proceedings 
were sought to be set aside. It is further contended 
by the learned Senior Counsel for the 3rd respon- 
dent that the mere sale in favour of various parties 
would not go to show that these were deliberate 
and intentional cessation of agricultural opera- 
tions and by such sales, the Character of the land 
also passed on to the purchased. 

48. It is true, as contended by Mr.G.Subramaniam, 
that the object of the Act is to bring about equi- 
table distribution of lands in urban agglomera- 
tions to sub-serve the common good. My judg- 
ment in Gannon Dunkerley and Company (Ma- 
dras) Limited (In liquidation) represented by the 
Official Liquidator, High Court, Madras v. The 
Government of Tanul Nadu, (1993)1 M.LJ. (N.R.C.) 
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39, was also relied on. In the above judgment, I 
have held that by grant of exemption, the domi- 
nant purpose of legislation is not at all defeated. 
This Court has also taken the view that by the 
grant of exemption under Sec.21 or exclusion of 
the land under Sec.34 would not frustrate the 
object of the Act. Therefore, the competent Au- 
thority having satisfied regarding the character of 
the lands based on the Adangal Certificates pro- 
duced before him by the land owner and based on 
the local inspection and enquiry, has come to the 
conclusion that the lands could have been culti- 
vated prior to trespass. The Government also, in 
accordance with my direction, placed before the 
court all the files relating to the above proceed- 
ings. The above fact in regard to local inspection 
can be seen from pages 115 to 117 of the records 
produced by the Government, which has come to 
the conclusion that the lands could have been 
cultivated prior to trespass. 

49. There is also a reference to a lake abutting the 
lands. Therefore, exclusion of the land by the 
Government by the impugned Government Or- 
der would not frustrate the object of the Actand is 
in consonance with the provisions of the Act. 
50. The petitioners have further stated that they 
are entitled for allotment of the lands under Sub- 
rule 3(2) of the Rule 23. In this connection, my 
attention was drawn to G.O.Ms.No.1908, Reve- 
nue, dated 28.8.1990. It is seen from that Govern- 
ment Order, that the Government is also aware of 
the possibilities of receipt of thousands ofapplica- 
tions for allotment against few available plots and 
that the excess vacant land of more than 2 grounds 
can beallotted only a co-operative society, private 
housing organisations, etc., and not to individuals. 
It is seen from ihe impugned Government Order 
that the land declared is nearly six grounds. It is 
also not out of place to point out that the trespass 
committed by the petitioners is not only in the 
portion declared as excess vacant land but also in 
the places allowed to be retained by the land 
owner. The concept of taxand acquisition of lands 
under the Act in regard to urban land is one and 
the same. What is sought to be excluded under the 
Act is land used for agricultural purposes. In both 
the acts, there is a proviso by which the agricul- 
tural lands are excluded. They are similar in na- 
ture. Therefore, it is not correct to contend that 
the Government Orders and the decisions of civil 
courts referred 10 in this order, would not apply 
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since they arise under the Urban Land Tax Act. 
Even under the Urban Land Ceiling Act, there is 
a Government Order viz., G.O.Ms.No.1881, Reye- 
nue, dated 23.8.1990, by which the lands described 
as house site are excluded if it is cultivated. This 
Government Order is also similar to the Govern- 
ment Order and judgments arising out of the 
Urban Land-Tax Act. 

51. Learned Senior Counsel for the petitioners 
then reliance on the decision reported in Pratima 
Paul v. The Competent Authority, A.I.R. 1990 Cal. 
185. As observed in that case, there is no inten- 
tional or deliberate cessation of cultivation in this 
case, the lands could not be cultivated only be- 
cause of the trespass, as rightly contended by 
Mr.R.Krishnamurthi, learned Senior Counsel for 
the 3rd respondent. It is further urged that no 
evidence is produced to show the factum of culti- 
vation, which according to the learned Senior 
Counsel for the 3rd respondent, is wrong. Adangal 
Certificate given by the Tahsildar was produced 
before the authorities. the competent authority 
has also inspected the lands and opined that the 
lands were cultivated. Further, as rightly pointed 
out by Mr.R.Krishnamurthi, the present writ peti- 
tion is the third one in the series and also by the 
persons who have suffered a decree for eviction. 
Firstly, W.P.No.6120 of 1993 was filed and interrm 
orders were obtained. The same was vacated by 
Kanakaraj, J., on 12.4.1993. It is seen from the 
judgment of my learned Brother that all the con- 
tentions similar to the one raised herein were 
taken and they were rejected. Later, one person by 
name Narayanaswami filed W.P.No.7737 of 1993 
and obtained interim orders suppressing the vaca- 
tion of interim orders in W.P.no.6120 of 1993. 
When the 3rd respondent herein filed a counter, 
that writ petition was withdrawn. Now, a third writ 
petition is filed on the same grounds suppressing 
the vacation ofinterim orders passed by this Court 
in W.M.P.Nos.10800 and 10801 of 1993. It is scen 
from the records that the first two writ petitions 
were filed when the suits were pending trial and 
the present writ petition was filed by thé petition- 
ers after the suits were dismissed. Thus, it is seen 
that the petitioners alone have come to this Court 
unclean hands. 

52. I have carefully considered the arguments in 
detail and also gone through the documents and 
the judgments pronounced in the civil proceed- 
ings and the earlier writ petitions filed by the 
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parties. I am constrained to write a detailed order 
since both parties have relied upon the documents 
filed by them in the civil court and also before the 
authorities concerned, which compelled me to 
give a finding on all the points raised by both ' 
parties. 

53. For the foregoing reasons, Ido not find any 
merit in the writ petition. Accordingly it is dis- 
missed. However, there will be no order as to 
costs. : 


BS. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 


W.P.Nos.8345 and 11603 of 1993 
14th October, 1993. 
R.Ramalingam and another ... Petitioners 
v. 
The Superintending Engincer, Highways and Rural 
Works Department, Madurai and others 
... Respondents. 


(A) Constitution of India (1950), Art.226 - Disposal 
of public property - State Government undertaking 
given lease hold rights to collect tolls - No tenders 
called for or public Auction conducted - Action of 
the Government whether justified. 

The petitioner in W.P.No.8345 of 1993 was the 
Highest bidder who quoted a bid amount of Rs.27.50 
lakhs fot a period of one year ending 10.2.1992. 
For the subsequent year 1992-93 the lease hold 
right was entrusted to him by adding 10% over the 
previous year’s bid of 27.50 lakhs. It is evident - 
from the admitted facts that the government have 
lost substantial income. In fact the Sth respondent 
offered a bid amount of 60.50 lakhs for the year 
1993-94 and that the same was reasonably higher 
than the bid amount offered during the earlier: 
years. Hence the court is satisfied that in the 
present case the Government was justified in 
departing from the normal rule of public 
auction or inviting tenders as the action of the 
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Government subserves public interest. /Para. 15] 
(B) Constitution of India (1950), Art.226 - State 
Government undertaking having lease hold right for 
collecting tolls - Calling for sealed quotations from 
parties-to collect tolls - Sufficient publicity given - 
Highest quotation accepted - Procedure is legitimate 
and fair. 

Having regard to the time constraints, the fifth 
respondent was justified in inviting tenders for the 
period from 10.3.1993 to 9.2.1994. The court finds 
from the records that on 15.2.1993, the Sth re- 
spondent called for sealed quotations and the said 
notification was displayed in the site as well as in 
the office of respondents 4 and 5 on 18.2.1993. 
Twenty eight persons have approached the 4th 
respondent and have affixed their signatures at the 
lock of the notice for having seen it. /Para. 17] 
Since the 6th respondent quoted the highest bid 
amount, the work of toll fee collection was en- 
trusted to him..... No material has been placed 
before the court to show that respondents 4 and 5 
should follow the procedure laid down in P.W.D. 
Code and Financial Code. Therefore, the court is 
of the view that the procedure adopted by the Sth 
respondent in calling for sealed quotations is le- 
gitimate and fair. No material has been placed 
before the court to show that respondents 4 and 5 
acted with bias and favouritism for accepting the 
quotation given by the 6th respondent the action 
of respondents is fair and reasonable. The court 
does not find any reason to interfete with the 
action of the respondent. [Para. 18] 
The Sth respondent was justified in following the 
method of inviting sealed quotations instead of 
following the time consuming method of public 
auction. [Para. 19] 
Cases referred to: 

Haji T.M.Hassan Rowther v. Kerala Financia‘ 
Corporartion, AIR. 1988 S.C. 157: (1988) 1 S.C.C. 
166: (1988)1 S.C.J. 251. [Paras. 9, 12] 

Sterling Computers Limited v. M/s.M.N.Publications 
Limited, (1993)1 S.C.C. 445. [Para. 9] 

Food Corporation of India y. M/s.Kamadhenu Cattle 
Food Industries, A.I.R. 1993 S.C. 1601. [Para. 9] 
Sachidanand Pandey v. The State of West Bengal, 
ALR. 1987 S.C. 1109. [Paras.9, 13] 

Ram and Shyam Company v. State of Haryana, 
ALR. 1985. S.C. 1147. [Para. 10] 
E.Padmanabhan for Mjs.N.Damodaran and 
R.Govindara, for Petitioner in W.P.No.8345 of 
1993. 
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S.Jagadeesan, D.Sivakumar and G.Duraichami, for 
Petitioner in W.P.No.11603 of 1993. 
V.P.Sengortuvel, Government Advocate, for Re- 
spondent Nos.1 to 3 in both W.Ps. 
R.Krishnamurthi, Senior Advocate for 
R.Balasubramaniam, for Respondent Nos.4and 5 
in both W.Ps. 

A.L.Somayaji for R.Kannan, for Respondent No.6 
in both W.Ps. 

The Court made the following 

ORDER: The prayer in the these writ petitions is 
to quash the order dated 3.3.1993 of the 5th re- 
spondent, under which the Sth respondent has 
authorised the 6th respondent to collect the toll 
fees from Amaravathi Bridge at K.M.301/2 in 
N.H.7 in Karur Bye-pass Road for the period from 
10.3.1993 to 9.2.1994 and to direct respondents 1 
to 5 to dispose of the right to collect the toll in 
respect of Amaravathi Bridge at K.M.301/2 ın 
N.H.7 Karur Bye-pass road by publicauctionor by 
calling for public tenders. 

2. Before proceeding to consider the contentions 
advanced on behalfof the petitioners as well as the 
respondents, ıt is necessary to set Out certain 
admitted facts which are available in the pleadings 
filed by both parties in both the writ petitions 
leading to the filing of the writ petitions. The 
Government of Tamil Nadu have constructed a 
bridge at K.M.301/2 on N.H.7 across the river 
Amaravathi near Karur town in the Karur Bye- 
pass Road, at a huge cost of Rs.130 lakhs. The 
same was completed and opened to traffic. The 
Iease-hold right for collection of toll fees for using 
the aforesaid bridge was settled earlicr by tender- 
cum-auction conducted on 9,1.1991. The peti- 
toner in W.P.No.8345 of 1993 (R.Ramalingam) 
was the highest bidder who has quoted a bid amount 
of Rs.27.5 lakhs. The leasehold right for collection 
of toll was granted to him and the lease was for a 
period of one year, which came to an end on 
10.2.1992. ` 

3. For the subsequent year, tender-cum-auction 
for the entrustment of the above lease-hold right 
was fixed on 28.11.1991 and then postponed to 
12.12.1991. On 23.11.1991, the petitioner in 
W.P.No.8345 of 1993 made a representation to 
the Government to extend the lease in his favour 
for one more year i.e., 1992-93 and he agreed to 
pay the increased bid amount of 10% over and 
above the bid amount of Rs.27.50 lakhs. The 
said representation was considered by the 
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Government and the Government of Tamil Nadu 
issued G.O.Ms.No.141, Public (HV.1) Depart- 
ment, dated 30.1.1992 and accepted the offer of 
leasing out the rights for toll fee collection forone 
more year for 10.2.1992 on condition that the 
petitioner in W.P.No.8345 of 1993 should pay 
10% more over the previous year’s bid amount of 
Rs.27.50 lakhs. It is significant to notice that this 
was done by the Government without calling for 
fresh tenders and by accepting the representation 
made on 23.11.1991 by the petitioner in 
W.P.No.8345 of 1993. Accordingly he was en- 
trusted with the lease-hold right for one more year 
from 10.2.1992 and the lease period came to an 
end on 10.3.1993. 

4, W.P.Nos.1477 and 1756 of 1992 were filed 
questioning the validity of the Government’s 
decision entrusting the lease-hold right for toll fee 
collection for the year 1992-93 without tender. 
Those writ petitions were dismissed on 17.2.1992. 
The 1st respondent invited sealed tenders by noti- 
fication dated 14.10.1992 published in the English 
daily the Hindu in respect of leasehold right for 
collection of toll fee for using Amaravathi Bridge 
fora period ofoneyear from 10.2.1993. According 
to the notification, the tender-cum-auction would 
be held on 10.12.1992. Since 10.12.1992 was an- 
nounced as a holiday by the Government, the 
tender-cum-auction was postponed by a notifica- 
tion issued on 8.12.1992. 

5. Once again, the 1st respondent issued a fresh 
notification dated 17.12.1992 calling for fresh sealed 
tenders and the date of tender was fixed as 29.1.1993. 
It was notified that the 2nd respondent would be 
the only authority who will issue the tender sched- 
ule. Tender schedules were issued to 16 persons 
including the petitioner in W.P.No.8345 of 1993, 
by the 2nd respondent on 27.1.1993. The Depart- 
ment received a complaint on 28,1.1993 from one 
of the eligible tenderers that persons with vested 
interest are trying to obstruct the free and fair 
process of tender by planning to create confusion 
and problems. Therefore, the tender slated on 
29.1.1993 was cancelled. 

6. Meanwhile, one M.Subramani filed 
W.P.No.20858 of 1992 and obtained an interim 
order restraining the Department from granting 
the lease for collection of toll fee for the above 
bridge to the petitioner in W.P.No.8345 of 1993 or 
to any other person without conducting any public 
auction. The interim order of injunction expired 
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after two weeks from 24.12.1992. In order to thwart 
the attempts by a few individuals to form a syndi- 
cate with a view to bring the bid amount to a low 
value, the Government decided to entrust the job 
of toll fee collection to a Government agency so 
that the profits will accrue to the said agency. The 
Sth respondent, which is a State owned Corpora- 
tion, offered a bid amount of Rs.60.50 lakhs and 
this amount was found reasonable and was higher 
than the earlier bid amounts. Hence, the Govern- 
ment accepted the same and handed over the 
lease-hold rights of toll fee collection to the Sth 
respondent for a period of one year commencing 
from 10.2.1993. The bid amount offered by the Sth 
respondent was much more than what was offered 
by the petitioner in W.P.No.8345 of 1993 during 
the years 1991-92 and 1992-93. 

7. The 5th respondent called for quotations by its 
notice dated 15.2.1993. The same was displayed in 
the site as wellas in the office of respondents 4 and 
5 on 18.2.1993. In the first month, one 
M.Palaniswami quoted an amount of Rs.4.9 lakhs 
for the period from 10.2.1993 to 9.3.1993. Based 
on the above quotation, the Sth respondent called 
for quotations for the balance period of eleven 
months. In response to that, four quotations were 
received. The 6th respondent quoted the highest 
bid amount of Rs.62 lakhs for the balance period 
of eleven months. By this process, the 5th respon- 
dent, which is a Government undertaking, had 
made a profit of Rs.6.4 lakhs. By the impugned 
communication dated 3.3.1993, the Sth respon- 
dent entrusted the job of collecting the toll fee to 
the 6th respondent for the new Amaravathi Bridge 
for the period from 10.3.1993 to 9.2.1994. In chal- 
lenging the said communication, both the writ 
petitions have been filed. 

8. Mr.E.Padmanabhan, learned counsel for the 
petitioner in W.P.No.8345 of 1993 would submit 
that respondents 1 to 3 were obliged to call for 
tenders and stipulate terms and conditions and 
publish the same so as to get the best price pos- 
sible. According to the learned counsel, respon- 
dents 1 to 3 never called for tenders before confer- 
Ting the right to collect the toll fee on the 5th 
respondents or on the 4th respondent and that 
respondents 1 to 3 on earlier occasion notified a 
publicauction and subsequently called for tenders 
without any reason and the right to collect toll 
has been conferred on the Sth respondent. Itis 
further submitted by the learned counsel, that 
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respondents 1 to 5 have conferred such right on 
the 6th respondent without holding a public auc- 
tion or inviting tenders. According to the learned 
counsel, a public property cannot be disposed ofat 
the sweet wish and will of either respondents 1 to 
3 or respondents 4 and 5. There is no justification 
for respondents 1 to 5 to favour the 6th respon- 
dent especially when respondents 1 to.3 them- 
selves twice notified and invited tenders, which 
was subsequently postponed. In short, itis thesub- 
mission of Mr.E.Padmanabhan, that respondents 
1 to 3 should have resorted to public auction 
before conferring on the 5th respondent the right 
to collect the toll and in turn respondents 4 and 5 
should have resorted for public auction and in- 
vited tenders before conferring on the 6th napon 
dent the right to collect the toll. 

9. Referring to the impugned communication ‘dated 
3.3.1993, Mr.E.Padmanabhan.would submit that 
itis only a mere authorisation and it does not even 
refer to any-tender or quotations received from 
the 6th respondent. The learned counsel would 
also urge that the action of the Sth respondent is 
ultra vires.of its Memorandum of Articles of Asso- 
ciation. It is further submitted that the action of 
respondents 1 to 3 in conferring the right on 
respondents 4 and 5 without proceeding with the 
tender is motivated and it has been resorted to 
confer the right on one S.Palaniswami and subse- 
quently on the 6th respondent, and hence, the 
entire action is illegal:and offends Art.14 of the 
Constitution of India. Reliance was placed on the 
following decisions reported in Haji T.M.Hassan 
Rowther v. Kerala Financial Corporartion, A.I-R. 
1988 S.C. 157: (1988)1 S.C.C. 166: (1988) 1 S.C.J. 
251, Sterling Computers Limited vy. MI 
S.M.N.Publications Limited, (1993)1 S.C.C. 445, 
Food Corporation of India v. M/s.Kamadhenu Cattle 
Food Industries, A.I.R. 1993 S.C. 1601 and Sachi- 
danand Pandey v. The State of West Bengal, A.LR. 
1987 S.C. 1109. 

10. Mr.S.Jagadeesan, learned counsel for the peti- 
tioner in W.P.No.11603 of 1993, would adopt the 
arguments of Mr.E.Padmanabhan. He would fur- 
ther submit that respondents 4 and 5 are bound to 
follow the P.W.D. Tender terms and conditions 
and the action of the said respondents is in viola- 
tion of P.W.D. Code as also the Financial Code. 
Mr.S.Jagadeesan would further submit that it is 
the duty of respondents 1 and 5 to inform all the 
persons interested to submit their tenders or 


MLJ 47 


369 


quotations. He would place reliance on the deci- 
sion of the Supreme Court reported in Ram and 
Shyam Company v. State of Haryana, A.I.R. 1985. 
S.C. 1147 and invited my attention to the observa- 
tions found in paragraph 12 at page 1152. 
11. Mr.R.Krishnamurthi, learned Senior Counsel 
appearing for respondents 4 and 5 and 
Mr.A.L.Somayaji, learned counsel for the 6th 
respondent, would submit that public auction or 
inviting tenders is no doubt the normal rule but 
not an invariable one. Referring to the facts of the 
present case, it is submitted that the Government 
was justified in entrusting the right to collect the 
toll to the Sth respondent without inviting tenders 
and in the publicinterest, which is the paramount 
consideration, warranted the entrustment of the 
right to ‘collect the toll to the 5th respandent, 
which isa Government agency. It was also submit- 
ted that the Sth respondent called for quotations 
and based on the amount quoted for the first 
month, i.e., from 10.2.1993 to 9.3.1993, quotations 
were called for and in response to the same, four 
quotations were received and since the 6th re- 
spondent offered the highest bid amount of Rs.62 
lakhs for a period of eleven months, the right was 
given to him to collect the toll. It is also submitted 
that the petitioners cannot plead for Palaniswami 
who has not chosen to approach this Court. 
12. Before considering the rival submissions made 
by the learned counsel, it is necessary to refer to 
the law relating to disposal of public property 
owned by the State or by any instrumentality of the 
State. The Government or public authorities should 
make all attempts to obtain: the best available 
price while disposing of public properties and 
should not generally enter into private arrange- 
ments for this purpose, But, it is not the only rule 
that the State owned properties are required to be 
disposed of publicly. There may be circumstances 
or situations warranting departure from the ordi- 
nary rule. But whatever departure from the ordi- 
nary rule. But whatever departure is made from 
the ordinary rule, it must be justified by compel- 
ling reasons. The position of law is clearly laid 
down in the decisions repofted in Haji T.M. Hassan 
Rowther v. Kerala Financial Corporartion, ALR. 
1988 S.C. 157: (1988)1.8.C.C. 166: (1988)1 S.C.J. 
251 as under: 

“The public property owned by the State or by 

any instrumentality of the State should be 

generally sold by public auction or by inviting 
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tenders. Observance of the rule, not only fetches 
the highest price for the property but also 
ensures fairness in the activities of the State 
and public authorities. The State and the public 
authorities should undoubtedly act fairly. Their 
actions should be legitimate. Their dealings 
should be above board. Their transactions should 
be without aversion or affection. Nothing should 
be suggestive of discrimination. Nothing should 
be done by them which gives an impression of 
bias, favouritism or nepotism. Ordinarily these 
factors would be absent if the matter is brought 
to public auction or sale by tenders. But that is 
not the only rule. There may be situations 
necessitating departure from the rule, but then, 
such instances must be justified by compul- 
sions and not by compromise. It must be justi- 
fied by compelling reasons and not by just 
convenience.” 
13. In the case of Sachidanand Pandey v. The State 
of West Bengal, A.I.R. 1987 S.C. 1109, the position 
of law has been summarised as follows: 
“Ona consideration of the relevant cases cited 
at the bar the following propositions may be 
taken as well established. State owned or public 
owned property is not to be dealt with at the 
absolute discretion of the executive. Certain 
precepts and principles have to be observed. 
Public interest is the paramount considera- 
tion. One of the methods ofsecuring the public 
interest, when it is considered to dispose of a 
property, is to sell the property by public auc- 
tion or by inviting tenders. Though that is the 
ordinary rule, it is notan invariable rule. There 
may be situations where there are compelling 
reasons necessitating departure from the rule 
but then the reasons for the departure must be 
rational and should not be suggestive of dis- 
crimination. Appearance of public justice is as 
important as doing justice. Nothing should be 
done which gives an appearance of bias, job- 
bery or nepotism.” 
14. After laying down the above principle, Mr.Justice 
O.Chinnappa Reddy upheld the action of the 
State of West Bengal in not inviting tenders or in 
not holding public auction to negotiate with Taj 
group of Hotels for allotment of some land of 
zoological gardens on lease for construction of a 
Five Star Hotel. Therefore, it becomes necessary 
for me to examine in the present case whether the 
action ofrespondents 1 to 3 in entrusting the right 
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to collect toll fee to the 5th respondent without 
public auction or tender was legal and justified. 
15. In the counter-affidavit filed by respondents 1 
and 2, it is stated that the Sth respondent is a 
Government agency and it is whoHy owned by the 
Government of Tamil Nadu and that to thwart the 
attempts made by some individuals to form a 
syndicate to bring the bid amount to a low level 
during the tender, the right of toll fée collection 
was entrusted with the 5th respondent. It is alsoon 
record that the petitionerin W.P.No.8345 of 1993 
was the highest bidder who quoted a bid amountof 
Rs.27.50 lakhs a period of one year ending with 10- 
2-1992. Even for the subsequent year 1992-93, the 
lease-hold right for toll fee collection was en- 
trusted to him by adding 10% over -the previous 
year’s bid amount of Rs.27.50 lakhs. It is evident 
from the admitted facts that the Government have 
lost substantial income. In ‘fact, the Sth respon- 
dent offered a bid amount of Rs.60.50 lakhs for the 
year 1993-94 and that the same:was considered 
reasonably higher than the bid amount offered 
during: the earlier years. It is in the above back- 
ground the Government entrusted to the Sth re- 
spondent the right to‘collect toll fee for one year 
commencing from 10.2.1993. Hence, I am satis- 
fied that in the present case, the Government was 
justified in departing from the normal rule of 
public auction or inviting tenders as the-action of 
the Government subserves public interest. '’ 

16. Further, the Sth respondent is wholly owned by 
the Government of Tamil Nadu. In fact,:the 
Government had issued a notification cancelling 
the tender slated on 29.1:1993 for the year 1993- 
94. The petitioner in W.P.No.8345 of 1993 himself 
got the lease-hold right to collect the toll for the 
year 1992-93 and the said right was given to him by 
accepting the representation'made by him on 
23.11.1991 without calling for fresh tenders. The 
amount offered by the Sth respondent is much 
more than what was offered by the petitioner in 
W.P.No.8345 of 1993 during the years 1991-92 
and 1992-93. The Government was justified in 
cancelling the tender because it felt that persons 
with vested interest collude among themselves 
with a view to deprive the State of its legitimate 
and reasonable income. ` 
17. So far as the 5th respondent is concerned, it 
called for quotations on 15.2.1993. One Palan- 
iswami quoted an amount Rs.4.9 lakhs for 
the period from 10.2.1993 to 9.3.1993.. The 5th 
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respondent received four quotations and the high- 
est amount was offered by the 6th respondent. The 
amount offered by the 6th respondent was Rs.62 
lakhs for the balance period ofeleven months. The 
5th respondentaccepted the highest offer made by 
the 6th respondent and the right to collect the toll 
was entrusted to him. Here again, I am satisfied 
that having regard to the time constraints, the 5th 
respondent was justified in inviting tenders for the 
period from 10.3.1993 to 9.2.1994, I find from the 
records that on 15.2.1993, the 5th respondent 
called for sealed quotations and the said notifica- 
tions was displayed in the site as well as in the 
office of respondents 4 and 5 on 18.2.1993. Twenty- 
eight persons have approached the 4th respon- 
dent and have affixed their signatures at the back 
of the notice for having seen it. In response to the 
said notification, the following quotations have 
been received. 


(i) A.Karuppannan for Rs.52 lakhs. . 
(ii) R.Chandrasekar for Rs.57.2 Lakhs. 
(iii) K.Sivasubramani for Rs.62 lakhs. 


(iv) .V.Thanjavelu for Rs.48 lakhs. 

18. Since the 6th respondent quoted the highest 
id amount the work of toll fee collection was 
ntrusted to him. The petitioners are not right in 

their submissions that the 5th respondent did not 
call for tenders. The Sth respondent only invited 
sealed quotations. No material has been placed 
before me toshow that respondents 4and5 should 
follow the procedure laid down in P.W.D. Code 
and Financial Code, as- contended by 
Mr.S.Jagadcesan. Therefore, I am of theview, that 
the procedure adopted by the 5th respondent in 
calling for sealed quotations is legitimate and fair. 
No material has been placed before me to show 
that respondents '4 and 5.acted with bias and 
favoritism for accepting the quotation given by the 
6th respondent. By following the procedure of 
inviting sealed quotations, the Sth respondent has 
accepted the highest rate. Likewise, the Govern- 
ment have also obtained the highest price, in 
leasing out the right to collect toll fee to the 5th 
respondent. The action of respondents 1 to 3 on 
the one hand and respondents 4 and 5 on the 
other, is fair and reasonable. I do: not. find any 
reason to interfere with the actions of the respon- 
dents. 












19. Further, having regard to the period of eleven 


months in respect of which the lease-hold right 
s given by the Sth respondent to the 6th respon- 
ent, I am of the view that the 5th respondent was 
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justified in following the method of inviting sealed 
quotations instead of following the time consum- 
ing method of public auction. Respondents 1 to 5 
have also placed before this Court the entire rec- 
ords. I have carefully perused the same. Both 
parties were also allowed to peruse the records in 
court. I have carefully gone through the affidavits 
filed in support of the writ petitions, counter- 
affidavits, reply affidavits, etc. lam of the view that 
there is no force in the contention of the learned 
counsel for the petitioners that since the impugned 
order does not refer to the quotation of the 6th 
respondent, the same is vitiated. Equally unten- 
able is the contention that the 5th respondent has 
acted ultra vires of its Memorandum of Articles of 
Association. In the counter-affidavit filed on behalf 
of respondents 4 and 5, it is clearly stated that the 
Articles of Association of the 5th respondent provide 
for leasing of the rights as well as administer, 
manage and control all bridges and bye-pass and 
operation of collecting all fees. I have also perused 
the Articles of Association of the 5th respondent. 
In my view, taking on lease the right to collect toll 
fee and leasing out the said right is not outside the 
object of the 5th respondent. Hence, the 5th re- 
spondent has not acted in contravention of its 
Memorandum of Articles of Association. I have 
already found that the 5th respondent has given 
wide publicity while calling for sealed tenders. The 
notification issued by the Sth respondent was dis- 
played in the site as well as in the office of respon- 
dents 4 and 5 on 18.2.1993. I find that 28 persons 
have signed on the back of the notification for 
having seen it. I am, therefore, unable to accept 
the contention of the petitioners that the Sth 
respondent has not informed the-persons inter- 
ested. There is no force in other contentions that 
the 5th respondent should follow the P.W.D. Code 
and the Financial Code and also the P.W.D. ten- 
der terms and conditions. No material has been 
placed before me to show that the Sth respondent 
is bound to follow them. No other contentions 
were raiscd by both parties. As stated above, I have 
perused the pleadings of the parties and the rec- 
ords produced by respondents 1 to 5 for coming to 
the above conclusion. 

20. For the foregoing reasons, both the writ peti- 
tions are dismissed. However, there will be no 
order as to costs. 


BS. ---- Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K_A.Swami, CJ. and Somasundaram, J. 


W.A.Nos.42 and 43 of 1993 and W.P.No.4994 of 
1993 29th July, 1993. 


Bangalore Agarbathi Raw Matcrials Manufactur- 
ers and Millers Co-operative Socicty ... Appellant 
V. 
State of Tamil Nadu represented by its Secretary 
and Forest Department, Madras and others 

... Respondents. 


(A) Forest produce - Disposal by Government - 
Proper mode - Sales of sandal sapwood by executive 
decision without following any criteria or norms - 
Validity. 

Itis not disputed, and it cannot at all be disputed, 
thatsandal sapwood isa State property. Therefore 
it follows that State property cannot be disposed 
of arbitrarily. It can only be disposed of in such a 
manner that it yields maximum benefit to the 
revenue of the State. Disposal of the State prop- 
erty by way of public auction is one of the accepted 
modes of disposal of the State property. /Para. 8] 
Hence, it is not possible to sustain the impugned 
G.O.(1-D) No.128, dated 18.12.1992 disposing of 
2,000 metric tonnes (1,000 metric tonnes in favour 
of each of the respondents 5 and 6). Thus by the 
said Government order 2,000 Metric tonnes of 
Sandal sapwood has been disposed of by way of 
executive decision, not on the basis of any criteria 
or norms laid down nor by way of public auction. 
It is not possible to infer from the said order that 
theState Government proceeded to dispose of the 
sandal sapwood to only actual user industries. It 
did not have a list of actual user industries. It did 
notalso prescribe any qualifications or norms for 
deciding as to which industry can be held to be 
actual user industry. Further it did not call for any 
applications or tenders from the actual user indus- 
tries. Thus, itarbitrarily decided to sell in favour of 
respondents 5 and 6. Such a decision is opposed to 
the interest of public revenue and is opposed to 
the very norms to be followed in the matter for 
disposal of state property. The order is therefore 
quashed. [Paras. 8 & 13] 
(B) Constitution of India (1950), Art.226 - Mandamus 
to direct State Government to dispose of sandal 
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sapwood by public auction or in the alternative to 
Sell it to the petitioner - If can be granted. 

As far as the mandamus sought by the petitioner 
to direct the State Government to dispose of 4,000 
metric tonnes of sandal sapwood by way of public 
auction or in the alternative to sell thesame to the 
petitioner is concerned, it must be stated that no 
such mandamus can be granted. It is one thing to 
challenge the validity of the decision of the State 
Government and it is another thing to seek a 
direction to the State Government to sell its prop- 
erty in a particular manner. It is open to the State 
Government to dispose of sandal sapwood or not 
to dispose of it. In the event it decides to dispose 
af it, the same has to be done only in accordance 
with law, governing disposal of State property, . 
keeping in view the best interest of the State 
revenue. Therefore, the mandamus sought for 
need not be granted. [Para. 11] 
Cascs referred to: ka 

Sachidanand Pandey v. State of West Bengal, A.LR. 
1987 S.C. 1109. [Paras. 7, 10] 

Danya Electric Company v. The State of Tamil 
Nadu, 1992 Writ L.R. 429. [Paras. 7, 10] 
W.A.Nos.42 and 43 of 1993: Appeals under Clause 
15 of the Letters Patent against the Order of 
Bakthavatsalam, J., dated 8.1.1993 and made in 
the exercise of the Special Original Jurisdiction of 
the High Court in Writ Petition Nos.354 and 355 
of 1993 respectively presented under Art.226 of 
the Constitution of India to issue writs of (1) 
certiorari calling for the records of the 1st respon- 
dent in G.O.(I-D) No.128 Environment and For- 
ests (FR-IV) Department, dated 18.12.1992 and 
quash the same (W.P.No.354 of 1993), and (2) 
mandamus-directing the 1st respondent to allot 
1,000 metric tonnes of sandal sapwood to the 
petitioner herein at the rate of Rs.3,500 per tonor 
in the alternative to direct the respondents 1 to 4 
to conduct public auction for disposal of the accu- 
mulated stock of 4,000 tons of sandal sapwood to 
actual user Industries (W.P.No.355 of 1993) re- 
spectively, etc. 

Mrs. Nalini Chidambaram, Senior Counsel for M}. 
$.S.Silambanan and B.Sai Chandra Varadhan, for ` 
Appellant in W.A.Nos.42 and 43 of 1993 and for 
Petitioner in W.P.No.4994 of 1993. 
V.S.Sethuraman, Additional Government Pleader 
(Forest Cases) for Respondent Nos.1 to 4 in 
W.A.Nos.42 and 43 of 1993 and for Respondents 
in W.P.No.4994 of 1993. 


Bangalore Agarbathi Raw Materials Manufacturers and Millcrs Co.-op Socicly v. State of 
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G. Venkataraman for M/sAlyar and.Dolia, for 
Respondent No.5 in W.A.Nos.42 and 43 of 1993. 
C.Subramaniam, Senior Counsel for 
KGovindarajan, for Respondent No.6 in 
W.A.Nos.42 and 43 of 1993. 

The Judgment of the Court was delivered by 
K.A.Swamy, CJ.: Writ Appeals-42 and 43 of 1993 
are preferred against the common order dated 
8.1.1993 passed by the learned single. Judge in 
Writ Petition Nos.354 and 355 of 1993. Writ Appeal 
No.42 of 1993 relates to the order passed in Writ 
Petition No.354 of 1993 whereas. Writ Appeal 
No.43 of 1993 relates to.the order passed in Writ 
Petition No.355 of 1993. When these two writ 
appeals came.up for hearing, it was brought toour 
notice that pursuant to the direction issued by the 
learned single Judge in the order'under appeal, 
the application filed by the petitioner therein has 
been considered by the petitioner therein has 
been considered by the State Government and the 
same has been rejected by the order dated 28.2.1993, 
which has been challenged in Writ Petition No.4994 
of 1993. Therefore, we directed the said writ peti- 
tion to be posted along with these writ appeals for 
hearing, as in that writ petition the State Govern- 
ment has filed the objections. Accordingly, these 
threc matters are heard together. 

2. In Writ Petition No.354 of 1993, the petitioner 
who is the appellant in these appeals, sought for 
quashing the order dated 18.12.1992 bearing G.O.(1- 
D) No.128 passed by the State Government di- 
recting that a quantity of 1,000 metric tonnes of 
sandal sapwood be sold to M/s. Seshasayee Paper 
and Boards Limited at Rs.600 per metric tonne on 


an experimental basis and-a quantity of 1,000. 


metric tonnes of sandal sapwood be sold to Thiruval- 
lur Multi-purpose Workers Industrial Co-opera- 
tive Society at-Rs.540 per metric tonne allowing a 
rebate of 10% for the society over the rate of 


Rs.600 in item (i) and to issue a direction to the : 


State Government to dispose of the total quantity 
of 4,000 metric tonnes ofsandal sapwood either by 
public auction or to sell the same to the members 
of the petitioner society. In Writ Petition No.355 
Of 1993, the very same petitioner has sought fora 
direction to the State of Tamil Nadu to allot 1,000 
metric tonnes of sandal sapwood to the petitioner 
at the rate of Rs.3,500 per metric tonne or in the 
alternative to direct respondents 1 to 4 herein to 
conduct public auction for the disposal of accu- 
mulated stock of 4,000 tonnes of sandal sapwood. 
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There was a common prayer made in both thewrit 
. petitions. Hence, the learned single Judge heard 
both the writ petitions together and decided them 
by a common order. 
3. Learned single Judge has held that sale of 1,000 
metric tonnes of sandal sapwood to each of the 
respondents 5 and 6 was only on experimental 
basis and was intended to prevent smuggling and 
that the application filed by the petitioner was not 
yet disposed of and that the decision to sell 2,000 
metric tonnes of sandal sapwood to respondents 5 
and 6 did not suffer from any infirmity. Learned 
single judge was of the view that it was open to the 
State Government to choose its customers and 
that no citizen has any right to obtain a direction 
to the State Government that it should enter into 
a contract with him. Accordingly, W.P.No.354 of 
1993 was dismissed. However, W.P.No.355 of 1993 
was allowed in part and a direction was issued to 
the State Government to consider the application 
of the petitioncr dated 28.8.1992 for allotment of 
sandal sapwood and pass orders on merits and in 
accordancewith law, within a pcriod ofone month 
from the date of receipt of a copy of the order. 
4. As already pointed out, pursuant to the direc- 
tion issued in W.P.No.355 of 1993, the State 
Government has considered the application of 
the petitioner and has rejected the same by order 
dated'28.2.1993 bearing No.1424/FR.IV/93-7. Itis 
the validity of this order that is challenged in Writ 
Petition No.4994 of 1993. 
5. It is contended by the learned Senior Counsel 
for the appcllant-who is also the petitioner in the 
connected writ petition thatsandal sapwood is the 
property of the State and no property of the State 
can be disposed of by private negotiations and it 
should have been disposed of only by way of public 
auction or by prescribing certain norms on the 
basis of which it could have been disposed of and 
that the order disposing of 2,000 metric tonnes of 
sandal sapwood in favour of respondents Sand 6 is 
arbitrary, inasmuch as it has not taken into consid- 
eration the application of the petitioner pending 
on that date offering higher amount per metric 
tonne and has disposed of the sandal sapwood 
without fixing any cligibility criteria or without 
any norms. It issubmitted by learned senior coun- 
sel that such a decision of the State Government 
suffers from arbitrariness and as such, it is not 
“sustainable. Regarding respondents 5 and 6 it is 
contended that they are not actual users and there 
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is no material whatever produced by them to show 
‘that they are the actual users of sandal sapwood 
and that on the contrary, it is the case of the 
appellant that respondent No.5 is a big business 
company manufacturing paper and paper board 
and not dealing in sandal sapwood and respon- 
dent No 6 is a small multi purpose co-operative 
society dealing in toys and it does not require 1,000 
tonnes quantity of sandal sapwood as is now sold 
in its favour. The 6th respondent has no required 
accommodation, required number of workers and 
all that is intended is only to make money. by 
selling the same to others. As far as the prayer in 
W.P.No.4994 of 1993 is concerned, it is the case of 


the petitioner that the order of the State Govern- 


ment does not stand to any reasonable scrutiny, 
inasmuch as it has not taken into consideration 
the requirement of the petitioner society which is 
an actual user and the State Government has 
rejected the application of the petitioner on the 
ground that if sandal sapwood is sold to the peti- 
tioner, it would not be possible to control sandal 
wood smuggling. As such, it is the case of the 
petitioner that arbitrarily, the application of the 
petitioner has been rejected. 

6. The case of the State Governmentas wellas that 
of the respondents 5 and 6 is that no doubt, sandal 
sapwood is State property and it should have been 
disposed of by public auction, that in the past, the 
State Government disposed of sandalwood by public 
auction, but it resulted in helping smuggling of 
sandal wood and that therefore, the State Govern- 
ment stopped disposing of sandal sapwood for 
some time in order to prevent smuggling of sandal 
sapwood; but sandal sapwood got accumulated, 
that the chief Conservator of Forests recommended 
that such a large quantity of sandal sapwood should 
not be kept unnecessarily, that if it is not disposed 


of, it would deteriorate and the State would be put. 


to loss and therefore, keeping in view the recom- 
mendation of the Chicf Conservator of Forests 
and also at the same time, to keep under Control 
the smuggling of sandal wood, the State Govern- 
ment decided to sell 2,000 metric tonnes by way of 


expcrimental measure to respondents 5 and6 only . 


which, according to the State Government, are the 
actual users. It is also submitted on behalf of 
respondent No.6 that it is a multi-purpose.co- 
Operative society formed by the workmen and if 


~the State Government in order to benefit such a. 


co-operative society has decided to sell 1,000 metric 
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tonnes of sandal, sapwood, it cannot be held that 
the State Government has acted arbitrarily. It is 
alsosubmitted that the 6th respondent being a co- 
operative society formed by the workmen, distin- 
guishes itself from the general public. Therefore, 
if the State Government has ‘chosen the 6th re- 
spondent, it cannot be held to have made any 
discrimination. 
7. Learned Government Advocate further brought 
to our notice the stand taken by the State in the , 
counter filed in both the cases and contended that 
mainly to prevent smuggling of sandalwood, such 
a course has been adopted. In addition to this 
learned Government Advocate as well as learned 
counsel appearing for respondents 5 and 6 in the 
writ appeals relied upon an amendment to Rule 
130-A of the Tamil Nadu Forest Department Code 
issued on 16th October, 1992 and contended that 
as per the ‘amendment, ït is open to the State 
Government to dispose of sandal sapwodd by way 
of private negotiations and thefefore, the order 
disposing of 2,000 metric tonnes of sandal sap- 
wood in favour of respondents 5 and 6 is also well- 
within the power of the State Government, as it is 
in conformity with the amendment effected to 
Rule 130-A of the ‘Tamil Nadu Forest Depart- 
ment Code. In addition to this, learned counsel for 
the respondents 5 and 6 placed reliance on a 
decision of the Supreme Court in Sachidanand 
Pandey v. State of West Bengal, A.I.R. 1987 S.C. 
1109 and a decision of the learned single Judge of 
this Court reported in Danya Electric Company v. 
The State of Tamil Nadu, 1992 Writ L.R. 429. 
8. We will.now take up for consideration these 
rival contentions. It is not disputed and it cannot 
at all be disputed that sandal sapwood is a State 
property. Therefore, it follows that state property 
cannot be disposed of arbitrarily and it can be 
disposed of in such a manner that it yields maxi- 
mum benefit to the revenue of the State. Disposal 
of the State property by way of public auction is 
one of the. accepted modes of disposal of State 
property. In the very same decision the Supreme 
Court in Shri Sachidanandand Pandey’s case, A.LR. 
1987 S.C. 1109, relied on by learned counsel for 
respondents 5 and 6 this proposition has been 
specifically accepted: 
“Ona consideration of the relevant cases cited 
at the bar the following propositions may be 
taken as well established. State owned or public 
owned property is not to be dealt with at the ' 
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absolute discretion of the executive. Certain 
precepts and principles have to be observed. 
Public interest is the paramount considera- 
tion. One of the methods ofsecuring the public 
interest, where it is considered necessary to 
dispose of a property is to sell the property by 
public auction or by inviting tenders. Though 
that is the ordinary rule, it is not an invariable 
rule. There may be situations where there are 
compelling reasons necessitating departure from 
the rule, but when the reason for the departure 
must be rational and should not be suggestive 
of discrimination. Appearance of Public Jus- 
tice is as important as doing justice. Nothing 
should be done which gives an appearance of 
bias, jobbery or nepotism.” 
Applying thesaid Rule, it is not possible to sustain 
the impugned G.O.(1-D) No.128, dated 18.12.1992, 
disposing of 2,000 metric tonnes (1000 metric 
tonnes in favour of each of respondents 5 and 6). 
Thus by the said Government Order 2,000 Metric 
tonnes of sandal sapwood has been disposcd of, by 
way of executive decision, not on the basis of any 
criteria or norms laid down nor by way of public 
auction. The said order reads thus: 
“The Principal Chief Conservator of Forests 
has stated that a huge quantity of 4,000 tonnes 
of sandal sapwood is lying accumulated in various 
depots at Thirupattur, Salem and Sathyaman- 
_ galam. He has stated that for strategic reasons 
* of containing smuggling, auctioning of the sandal 
sapwood is not considered necessary and that 
they should be disposed off to the actual user 
industries. In the proposal, the Principal Chicf 
Conservator of Forests has further stated that 
the President, Thiruvallur Multi-purpose 
Workers Industrial Co-operative Society. 
Thiruvallur, has requested supply of sandal 
sapwood for use in manufacturing process of 
toys and handicraft items etc. The Principal 
Chief Conservator of Forests has recommended 
that as an experimental measure, supply of 
1,000 M.T. of sandal sapwood may be allotted 
` to M/s.Seshasayee Papcr and Boards Limited 
at therate of Rs.600 (Rupees six hundred only) 
per metric tonne and to Thiruvallur Multi- 
purpose Workers Industrial Co-operative 
Society at the rate of Rs.450 (Rupees four 
hundred and fifty only) per metric tonne re- 
spectively. 
2. The Government have carcfully cxamined 


the proposal of the Principal Chief Conserva- 
tor of Forests and dircct that, 
(a) A quantity of 1,000 M.T. (one thousand) of 
sandal sapwood be sold to MA&.Seshasayee Paper 
and Boards Limited at Rs.600 (Rupees six 
hundred only) per metric tonne on an experi- 
mental basis and 
(b) A quantity of 1,000 (one thousand) Metric 
tonnes of sandal sapwood be sold to Thiruval- 
lur Multi-purpose Workers Industrial Co- 
operative Socicty at Rs.540 (Rupees five hundred 
and forty only) per metric tonne allowing a 
rebate of 10% from the society, over the rate of 
Rs.600 (Rupecs six hundred only) in item (i) 
above. 
3. With a view to avoid the supply of electricity 
by the forest department and the possible fire 
hazards duc to the sctting up of the pulveriza- 
tion unit inside the forest arca and also to 
prohibit the unauthorised entry of strangers 
into the forest arca, the Government direct 
that the Thiruvallur Multi-purpose Workers 
Industrial Co-operative Socicty be permitted 
to take the sandal sapwood to their own prem- 
ises and to pulverize them under the supcrvi. 
sion of the officials of the forest Department.” 
It is not possible to infer from the said order that 
the State Government procceded to dispose of the 
sandal sapwood to only actual user industries. It 
did not have a list of actual user industries and it 
did not also prescribe any qualifications or norms 
for deciding as to which industry can be held to be 
actual uscr industry. Further, it did not call for any 
application or tenders from the actual user indus- 
tries. Thus, it arbitrarily decidcd to sell in favour of 
respondents 5 and 6. It is also not stated in the 
impugned order that there was any request made 
by respondent 5 for sale of sandal sapwood in its 
favour. However, during the course of arguments, 
Icarned Government Advocate has broughttoour 
notice a Ictter written to him by the Secretary to 
Government datcd 28.7.1993 stating that respon- 
dents 5 and 6 had madesucha request. Ifthat beso, 
there must have been a reference made to such a 
request in the impugned order, oratlcast,a copy of 
the request made by respondents 5 and 6 ought to 
have been produced before us, but no such copy of 
the request is produced before us, but no such 
copy of the request is produced before us. How- 
evcr, itis brought to our notice by learned counsel 
for 6th respondent that the very ordcr states that 
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there was a request made by Thiruvallur Multi- 
purpose Workers’ Industrial Co-operative Soci- 
ety, Thiruvallur. It is true that it is stated in that 
order that the Society had made a request. But, in 
the impugned order there is no reference to the 
quantity requested by the 6th respondent. How- 
ever it was not at all difficult for the State to 
produce a copy of the request made by the 6th 
respondent Society, which has not been done. 
Therefore, we have to proceed on the basis that 
the State Government decided on its own to dis- 
pose of 2,000 metric tonnes of sandal sapwood in 
favour of respondents 5 and 6 (1,000 metric tonnes 
to cach). Such a decision, as already pointed out, 
is opposed to the interest of public revenue and is 
Opposed to the very norms to be followed in the 
matter of disposal of State propcrty. 
9. The rule relied upon by the learned counsel for 
respondents 5 and 6 and also by learned Govern- 
ment Advocate also docs not help them. Part of 
Rule 130-A as it stood prior to 16.10.1992 was as 
follows: 
“Lease of timber, fuel and bamboo coupes and 
all other forest produce shall not be sold oth- 
erwise than in public auction”. 
The aforesaid portion of the Rule came to be 
substituted by the following amendment: 
“Lease of timber, fuel dnd bamboo shall not be 
sold otherwise than in public auction. Pro- 
vided that the sale of bluegum leaves, pulp- 
wood and wattle bark grown in the Nilgiris and 
Kodaikanal Hills used in the pulpwood and 
paper industry may be by allotment or negotia- 


tions where the Government decide to do so 


for good and sufficient reasons”. 
Itis not disputed before us that sandal sapwood is 
not grown in Nilgiris and Kodaikanal Hills. No 


material is placed, nor is it possible to hold that | 
sandal sapwood falls in the category of bluegum 


leaves, pulp wood or wattle bark. Even for thesake 
ofargument, it is so, itshould have been grown in 
Nilgiris and Kodaikanal hills, whereas sandal 
Sapwood as admitted by the respondents is not 
grown in Nilgiris and Kodaikanal Hills. There- 
fore, the provisions relied upon by the respon- 
dents does not help them. On the contrary, even 
the substituted Rule 130-A of the Tamil Nadu 
Forest Department Code also insists that forest 
produces shall not besold otherwise than in public 
auction. sandal sapwood ıs one of the forest pro- 
duces, therefore, it should auction. It is not even 
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the case of respondent No.5 that it is one of the 
actual user industries of sandal sapwood. In fact, 
no counter has been filcd by the said industry. On 
the contrary, it is the case of the petitioncr/appel- 
lant that it is the actual user of sandal sapwood, 
Regarding respondent No.6, it has been further 
Stated in the reply affidavit as follows: 
“In this context it is necessary to point out the 
respondents 1 to 4 have also averred in para.3 
of the counter that the 6th respondent herein 
needs sandal sapwood for coating purposes in 
the manufacturing process of toys and other 
handicrafts. However, the 1st to 4th respon- 
dents have not come forward with anystatistics 
as to the capability of the 6th respondent to 
manufacture toys, as to whether the 6th re- 
spondent is employing any artisans to make 
toys, if so how many as to what purpose does 
sandal sapwood would have to be pulverised 
into a powder/compound for coating purpose. 
However the 1st to 4th respondents have not 
produced an iota of evidence to substantiate 
that the requirement of the 6th respondent is 
so much that it would utilise 1,000 metric 
tonnes of sandal sapwood powder to coat its 
toys. It may be relevant to point out that the 
entire volume of 1,000 mctric tonnes of sandal 
wood would occupy a volume of more than 15 
first court halls of this Hon’ble Court. If 10 
kilos of sandal sapwood are pulverised and 
made into powder it would suffice to coat all 
the toys ifany manufactured by the 6th respon- 
dent. One lorry load can only carry 6 tonnes. 
Even to transport 1,000 metrictonnesa person 
would require 160 lorries. To pulverise 1,000 
metric tonnes it will take a minimum of 10 
working years. The 30 to 40 members of the 
appellant have about 840 pulverising units 
each pulverising unit will be 5 to 6 times the 
size of first court hall. The power capacity to 
run a pulveriser will be 50 H.P. per pulveriser. 
Therefore the’ members of the petitioner are 
capable of utilising and pulverising the 1,000 
metric tonnes of sapwood. Nor proof has been 
shown whether the 5th and 6th respondents 
have sufficient capacity to utilise and pulverise 
the 1,000 metric tonnes of sandal sapwood. 
This Hon’ble Court may be pleased to call for 
areportabout theactivities of the respondents 
5 and 6 to examine their bona fides.. The counter- 
affidavit of the 6th respondent who is allegedly 


Bangalore Agarbathi Raw Materials Manufacturers and Millers Co.-op Society v. State of 
m Tamil Nadu (KA.Swami, CJ.) 377 


an actual user of sandal sapwood has not 
commented elaborately.. or unambiguously 
anywhere that sandal sapwood is used for coating 
its toys. However the 6th respondent. has not 
clearly stated about the market potential of its 
toys and whether any experiments have been 
carried out to see the demand is there, would it 


be equal to the enormous export and local, 


market potential of the Agarbathi Industry”. 
In addition to this, respondent No.5 has not filed 
any counter and respondent No.6 has not stated in 
the counter-affidavit in what manner it uses the 
sandal sapwood and its capacity. Under these circum- 
stances, we are of the view that the State Govern- 
ment without being satisfied as to whether re- 


spondents 5 and 6 are actual user industries of, 


sandal sapwood, has decided to sell 2,000 metric 
tonnes of sandal sapwood to them. 

10. It is not possible to hold that the decision in 
Shri Sachidanand Pandey v. State of West Bengal, 
A.I.R. 1987 S.C. 1109, in any way comes to the aid 
of respondents. The very proposition laid down in 
the decision at paragraph No.39 as reproduced 
earlier would go against them. It is also not pos- 
sible to hold that the decision in Danya Electric 
Company v. The State of Tamil Nadu, 1992 Writ 
L.R. 429, lays down any proposition which can be 
ofany help to the respondents. However, an alter- 
native, submission was made by learned counsel 
for the 6th respondent that the State Government 
has decided to sell 2,000 metric tonnes in favour of 
respondents 5 and 6, the request of the petitioner 
is only to sell-1,000 metric tonnes to it and that 
merely because that request is not granted, the 
order passed in favour of respondents 5 and 6 need 
not be interfered with. We have already pointed 
out that the State property cannot be disposed of 
in the manner it has been done now. Therefore, it 
is not possible to hold that the sale of 2,000 metric 
tonnes of sandal sapwood made in favour of re- 
spondents 5 and 6 disregarding the interest of the 
State revenue can be sustained. 

11. As far as the mandamus sought by the peti- 
tioner-Appellant to direct the State Government 
to dispose of 4,000 metric tonnes of sandal sap- 
wood by way of public auction or in the alternative 


to sell the same to the petitioner-appellant is , 


concerned, we are of the view that no such manda- 
mus need be granted. It is one thing to challenge 
the validity of the decision of the State Govern- 
ment and it is another thing to seek a direction to 
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the State Government to sell its property in a 
particular manner. It is open to the State Govern- 
ment to dispose of sandal sapwood or not to 
dispose of it. In the event it decides to dispose ofit, 
the same has to be done only in accordance with 
law, governing disposal of State property, keeping 
in view the best interests of the State revenue. 
Therefore, we are of the view that the mandamus 
sought for by the petitioner-appellant need not be 
granted. 

12. In the view we take regarding the validity of the 
Government order dated 18.12.1992, the State 
Government, if it decides to dispose of sandal 
sapwood has to dispose of the same either by way 
of public auction or at the price fixed with the 
eligibility criteria or the norms for disposing of the 
same. In the event the State Government decides 
to dispose of the sandal sapwood by way of public 
auction, petitioner-appellant, viz., the President, 
Bangalore Agarbathi Raw Materials Manufactur- 
ers’ and Millers’ Co-operative Society will also be 
entitled to participate in the auction as the State 
Governmentin the case ofsale of sandal wood has 
offered it for sale by public auction as per the 
notification published in Salem District Gazette 
Extraordinary dated 27th November, 1992, bear- 
ing Roc.14156/92 dated 11. 11.1992 to one and all. 
Incase the State Government decides to sell at the 
price fixed on prescribing eligibility criteria or 
norms and if the petitioner-appellant satisfies such 
criteria or norms irrespective of the impugned 
order dated 28th February, 1993 which is chal- 
lenged in Writ Petition No.4994 of 1993, it would 
be entitled to seek allotment of sandal sapwood. 
Therefore, we are of the view that as the Govern- 
ment order dated 28.2.1993, does not dispose of 
the sandal sapwood, it nced not be quashed. The 
observations made by us sufficiently safeguards 
the interest of the petitioner. As and when the 
State Government decides to dispose of sandal 
sapwood, it would be open to the petitioner to 
seck for allotment of the same or participate in 
publicauction, irrespective of the impugned order 
dated 28.2.1993. 

13. For the reasons stated above, Writ Appeal 
No.42 of 1993 arising out of Writ Petition No.454 
of 1993 is allowed. The order dated 8,1.1993 passed 
by the learned single judge dismissing that writ 
petition is set aside. The Government Order bear- 
ing No.1-D 128 dated 18.12.1992 disposing of 
2,000 metric tonnes of sandal sapwood in favour of 
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respondents 5 and 6 is quashed. The other Writ 
Appeal No.43 of 1993 arising out of Writ Petition 
No.355 of 1993 is dismissed. Writ Petition No.4994 
0f 1993 is dismissed. However, it is madeclear that 
irrespective of the order dated 28.2.1993 rejecting 
the request of the petitioner for sale of 1,000 
metric tonnes ofsandal sapwood, it would be open 
to the petitioner to participate in the public auc- 
tion or to apply for allotment in the event the 
sandal sapwood is proposed to be disposed of on 
prescribing the eligibility criteria or the norms by 
the State Government. In the facts and circum- 
Stances of the case, there will be no order as to 
costs. i 


V.K. 


Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 3 


Present: Thanikkachalam, J. 


23rd June, 1994. 


C.R.P.No.3257 of 1993 
Subramani ... Petitioner 
y 


Dr.N.Govindarajulu represented by his Power of 
Attorncy Radha Ammal ... Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVHT of 1960 as amended by Act XXIII of 1973 
and I of 1980), Secs.10(2)(i) and 14(1)(b) - Order 
of eviction passed in earlier petition filed by landlord 
under Sec.14(1)(b) - Order not executed for more 
than 16 years - Thereafter landlord filing second 
petition for eviction on ground of wilful default in 
payment of rent - Held not maintainable. 

Once an order of eviction was passed and the time 
granted for evicting the tenant from the petition 
premises is exhausted, thereafter the respondent 
in the eviction petition cannot be deemed to be 
tenant under the Act but he would be considered 
onlyas a trespasses. When there is no relationship 
of landlord and tenant between the parties to an 
eviction petition the eviction petition has gottobe 
dismissed for want of relationship of landlord and 
tenant. After the eviction order was passed in the 
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earlier proceedings in R.C.O.P.No.3112 of 1969 
till the date of filing the present eviction petition, 
there was no lease agreement between the peti- 
tioner and the respondent in the eviction petition 
to say that there is relationship of landlord and 
tenant between them. After the order of eviction 
was passed and after the time granted in the order 
of eviction for evicting the tenant also gets ex- 
hausted, the respondent in the eviction petition 
would be deemed to be a trespasser and the amount 
payable by him cannot be called as rent but it 
would be damages for use and occupation. When 
the respondent in the eviction petition is a tres- 
passer, then the petition for eviction cannot be 
filed under the Rent Control Act. Therefore, in 
the present case also, the respondent herein can- 
not file the petition under Sec.10(2)(1) of the Act 
against the petitioner herein since the petitioner 
herein is now deemed to be a trespasser. If that is 
So, the remedy lies elsewhere. [Paras 7 & 8] 
Cases referred to: $ ' 
Umar Baksh v. Baldeo Singh, 1932 I.C. 35. [Para. 4] 
Rangasamy Naidu v. Bangaru Chetty, (1948)2 MLJ, 
82. [Para. 8] i 
Manivenkatappa v. Krishna Rao, (1956)1 M.LeJ. 
(S.C.) 7. [Para. 8] 

P.Seshadri, for Petitioner. 

K Sengottian, for Respondent 

The Court made the following 

ORDER: The tenant is the petitioner herein. The 
landlord filed a petition for eviction on the grounds 
of immediate demolition and reconstruction and 
wilful default in payment of rent under Secs.14(1)(b) 
and 10(2)(1) of the Tamil Nadu Buildings (Lease 
and Rent) Control Act, 1960as amended by Act 23 
of 1973 and Act 1 of 1980 (hereinafter referred to 
as ‘the Act’). 

2. The case of the landlord is as under: 

The premises at old No.319 and new door No.4, 


Murugappa Street, Triplicane, Madras-5 belongs ' 


to the petitioner in the eviction petition. The 
respondent in the eviction petition is the tenant in 
respect of the petition premises on a monthly rent 


of Rs.8. The petitioner has already filed a petition ' 


for eviction in the year 1968 under Sec.14(1)(b) of 
the Act. Even from that time onwards the tenant 
was not paying the rent to the landlord. The tenant 
denied the title of the landlord: Counter was filed 


in R.C.O.P.No.3112 of 1969 and eviction was ` 


ordered in the said petition. The tenant filed an 
appeal before the appellate authority and the 


a 
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appeal was dismissed. It is thercafter a revision 
was filed before this Court, which was also dis- 
missed. While so, according to the landlord, the 
tenant committed wilful default in payment of 
rent from 1.7.1969 to October, 1988. Therefore, 
according to the landlord the tenant committed 
wilful default in payment of rent and thereby 
rendering himself liable to be evicted under 
Sec.10(2)(1) of the act. The landlord further stated 
that the petition premises is an old one and there- 
fore, he required the same for immediate demoli- 
tion and reconstructicn. 

3. The tenant filed a counter stating as under: 
The landlord has already filed a petition for evic- 
tion under Sec.14(1)(b) of the Act and in the said 
eviction petition eviction was ordered. But the 
landlord did not execute the decree obtained by 
him for eviction. In the meanwhile 12 years elapsed 
from the date of passing the decree. Hence the 
decree is not executable. In such circumstances 
the tenant pointed out that a second petition 
under Sec. 14(1)(b) of the Act is not maintainable. 
The tenant also stated that it is not correct on the 
part of the landlord to say that the tenant was not 
paying the rent to the landlord. The landlord did 
not send any notice prior to the filing of the 
present petition. The landlord has not stated as to 
why he has not taken any steps for the past 20 


years, either in the matter of collecting the rentor 


in vacating the tenant. The tenant i is entitled tothe 
protection under the City Tenants Protection Act, 
since the superstructure was put up by him. Ulti- 
mately the tenant submitted that there is no rela- 
tionship of landlord and tenant between himself 
and the petitioner in the eviction petition. As the 
time of hearing the eviction petition the peti- 
tioner in the eviction petition did not press the 
ground relating to Sec.14(1)(b) of the Act. There- 
fore the only ground that survives for considera- 
tion in the revision is eviction sought for under 
Sec.10(2)(1) of the Act. One Govindarajan was 
examined himselfas P.W.2 and his power ofattor- 
ney agent was examined as P.W.1. The respondent 
examined himself as R.W.1. The petitioner filed 
four documents and the respondent filed 10 docu- 
ments, Considering the facts arising in this case, 

the Rent Controller held that there is relationship 
of landlord and tenant between the petitioner and 
the respondent in the eviction petition. The Rent 
Controller further held that the tenant did not 
commit any wilful default in payment of rent as 
alleged by the landlord. Accordingly eviction peti- 
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tion was dismissed. However, on appeal, the Rent 
Control Appellate Authority considering the facts 
arising in this case, came to the conclusion that 
there is relationship of landlord and tenant be- 
tween the petitioner and the respondent in the 
eviction petition and that the tenant committed 
wilful default in payment of rent for the petition 
period as alleged by the landlord. Accordingly, the 
Rent Control Appellate Authority reversed the 
order passed by the Rent Controller and ordered 
eviction under Sec.10(2)(1) ofthe Act. Itis against 
that order tenant is in revision before this Court. 
4. Learned counsel appearing for the tenant sub- 
mitted as under: 

The appellateauthority erred in reversing the well 
considered decision of the Rent Controller. The 
appellate authority was not correct in admitting 
the additional evidence produced before it with- 
out any proof. It is not correct to state that the 
petitioner herein committed wilful default in 
payment of rent for the petition period as alleged 
by the landlord. In the earlier procecdings the 
petitioner herein has categorically denied the title 
of the respondent hercin and that the finding 
given therein was not disturbed for more than 16 
years. After securing the order of eviction, itis not 
open to the respondent herein to filea petition for 
eviction under Sec.10(2)(1) of the Act. The addi- 
tional evidence produced before the appellate 
authority were already considered by the Rent 
Controller and he gave a categorical finding that 
the petitioner herein has perfected his title in view 
ofthe denial of title as early asin 1970 in the carlier 
proceedings especially when the petitioner has 
produced Ex.A-1 to Ex.A-10 which conclusively 
would go to show that the petitioner has been 
enjoying the property in his own righi as the 
owner. The appellate authority was not correct in 
Stating that since the respondent hercin is residing 
in a foreign country he was not able to collect the 
rent periodically. On that score eviction cannot be 
ordered, The appellate authority failed to con- 
sider the decision rendered in the case of Umar 
Baksh v. Baideo Singh, 1932 LC. 35, wherein it was 
categorically held that when the rent was not paid 
at all by the tenant for a period of more than 20 
years and no serious attempt was ever made to 
recover the rent, more so when the petitioner 
having denicd on oath that he never intended 
to pay the rent or regarded the respondent as 
landlord, it should be presumed that it was suffi- 
cient to establish adverse possession and that the 
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relationship of landlord and tenant ceases. The 
appellate authority failed to consider the previous 
procecdings which was filed for demolition and 
reconstruction on the ground that the building 
was in a dilapidated condition. Nevertheless no 
Steps have been taken to recover possession'and 
that itself shows that'the landlord never took any 
steps to establish his right and when once it was 
found that no rent was paid from 1969, the appel- 
late authority ought to have found the relation- 
Ship of landlord and tenant ceased and that the 
eviction procecdings ought to have been dismissed, 
5. On the other hand, learned counsel appearing 
for the respondent submittcd as under: 

The respondent herein originally filed the peti- 


tion for eviction of the ground of demolition and ' 


reconstruction under Sec.14(1)(b) of the Act. 
Eviction was ordercd. The appeal and the revision 
filed by the tenant were dismissed. In the earlier 
proceedings, the respondent contendcd that he is 
the owner of the superstructure and denied the 
title of the landlord. After taking into considera- 
tion of contentions put forward by the tenant, 
both the courts below concurrently came to the 
conclusion that the respondent herein is the land- 
lord and the petitioner is the tenant and he should 
be liable to be evicted under Sec.14(1)(b) of the 
Act. The fact that the eviction order was not put 
into execution for a period of more than 16 years 
would not by itself go to show that the petitioner 
herein has become the owner of the petition prem- 
ises. The petitioner herein say that the relation- 
ship of landlord and the tenant ceased. Admit- 
tedly the tenant has not paid the rent for the 


petition period. No explanation was offered as to” 


why the rent was not paid. The respondent herein 
is residing abroad. Therefore he was unable to 
collect the rent periodically from the tenant. The 
fact that the rent was not collected for a long time 
would not prove that there is no relationship of 


landlord and tenant between the respondent and ' 


the petitioner herein. Itis not correct to state that 
the petitioner herein established his title over the 
petition premises by adverse possession. This is- 
sue cannot be decided by the rent control court. 
Further sinte the petitioner denied the title of the 
respondent herein over the petition premises, he 
is liable to be evicted on that ground also. Since 
the order passed by the Rent Controller is not in 
accordance with the law, the appellate authority 
set aside the order passed by the Rent Controller. 
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Under such circumstances, it was pleaded that no 
interference is called for with the order passed by’ 
the appellate authority. 

6. I have heard the rival submissions,” 
7. The fact remains that the petition for eviction 
was filed on two grounds viz. under Secs. 10(2)(1) 
and 14(1)(b) of the Act. At the time of hearing, the 
ground for eviction under Sec. 14(1)(b) of the Act 
was not presséd and the only ground that survived 
for consideration was eviction sought for on the 
ground of wilful default in payment of rent under, 
Sec.10(2)(1) , of the Act. According to the peti- 
tioner in the eviction petition the respondent 
failed and neglected to pay the rent from 1.7.1969 
to October, 1988. Therefore, the tenant is liable to 
be evicted under Sec.10(2)(1) of the Act. It re~, 
mains to be seen that earlier the petitioner in the 
eviction petition fi filed R. C.O.P.No.3112 of 1969 
against the respondent for eviction on the ground 
of demolition and reconstruction. That petition 
was allowed and eviction was ordered. The re- 
spondent filed R.C.A.No.213 of 1972 and that was 
also dismissed: The revision filed by the respon- 
dent was also dismissed. However, the petitioner 
did not execute the order of eviction obtained by 
him under Sec.14(1)(b) of the Act. Since eviction 
was ordered in an earlier eviction pétition under 
Sec.14(1)(b) of the ‘Act, the réspondent herein 
could not press the eviction petition filed under 
Sec.14(1)(b) of the Act. Now the point that arises _ 
for consideration is whether the petitioner herein 
has committed wilful default in payment of rent 
for the petition period. According to the peti- 
tioner herein when an order of eviction was passed 
in an earlier proceeding in R.C.O.P.No.3112 of ` 
1969 and after reasonable time for eviction has 
been elapsed, thercafter the relationship of land- 
lord and tenant would not exist between the peti- 
lioner and the respondent in the eviction petition 
and the tenant would be deemed to bea trespasser. 
This ground raised by the petitioner herein con- 
tains sufficient force because once an order of 
eviction was passed and the time granted for evict- 
ing the tenant from the petition premises is also 
exhausted, thereafter the respondent in the evic- 
tion petition cannot be deemed to be'a tenant 
under the Act, but he would be considered only as 
a‘trespasser. When there is no relationship off’ 
landlord and tenant between the parties to an 
eviction petition the eviction petition has got to bé 
dismissed for want of relationship oflandidrd and 
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tenant. After the eviction order was passed in the 
earlier proceedings in R,C. O.P.No.3112 of 1969 
till the date of filing the present eviction petition, 
there was no lease agreement between the peti- 
tioner and the respondent i in the eviction petition 
so as to enable the | petitioner in thee eviction peti- 
tion'so as to unable the petitioner i in the eviction 
petition to Say that there is relationship of the 
landlord and tenant between them. The respon- 
dent in the eviction petition was all, along denied 
the title of the petitioner and claiming title in 
himself. No doubt, in the earlier proceedings evic- 
tion was ordered on the basis that the, relationship 
of landlord’ and the tenant existed ‘between the 
petitioner and the respondent , fn the’ eviction 
petition. The’ point is whether that order would 
Operateres judicata a gainst the petitioner herein. 

The answer is that when once an order of eviction 
is passed against a tenant and that order of evic- 
tion was not executed before twelve years period, 

the relationship of landlord and the tenant would 
be ceased and the order would’ become nullity, 

Now therefore what remains to be considered in 
the présent eviction petition is whether the land- 
lord can file the present petition for eviction under 
Sec. 10(2)(1) of the Act. As already seen after the 
order of eviction was ‘passed and after ihe time 
granted in the order of eviction, f for evicting the 
tenant also get exhaustéd, the respondent in the 
eviction petition would be'deemed to be a tres- 
passer and the amount payable by him cannot be 
called as rent, but it would be damages for use and 
occupation. When the respondent in the eviction 
petition isa tréspasser, then the petition for evic- 
tion cannot be filéd under the Rent Control Act. 

8. It is significant to note that Where a Rent Con- 
troller passed an order directing the tenant to put 
the landlord in possession on or before a certain 
date, it was held that till that date the tenant was 
entitled to be in lawful possession ofthe premises. 

See: Rangasamy Naidu v y. Bangaru Chetty, ( 1948)2 
M.L-J. 82. If the appellate authority grants furthér 
time for delivery of possession't ull the expiry of 
time, the tenant is not deemed to bea trespasser. 

Similarly when the matter is taken in revision or 
writunder Art. .226 ofthe Constitution to the High 
Court, the tenant is not deemed tò bea trespasser. 
Manivenkatappa v. Krishna Rao, (1956)1 M.LJ. 
(S.C.) 7. Therefore, in the présent case also the 
respondent herein cannot file the petition under. 
Sec.10(2)(1) of the Act against the petitioner herein 
since the petitioner herein is now deemed to be a 
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trespasser. If that is so, the remedy lies elsewhere. 
9. In the petition for eviction, the respondent 
herein contended that the tenant committed wil- 
ful default in payment of rent from 1.7.1969 till 
October, 1988. It means for a period of nearly 20 
years. -The landlord has not chosen to take any 
steps for collecting the rent from the tenant. 
According to the landlord he is abroad and there- 
fore, he is unable to collect the rent periodically. 
The fact remains that the present petition was 
filed by the power of attorney agent of the land- 
lord. It is not known as to what prevented the 
landlord from appointing the power. of attorney 
agent to collect the rent from the tenant especially 
when an order of eviction is passed in favour of 
him in the earlier proceedings. There is no evi- 
dence on record to show that the respondent 
herein ever demanded the rent from the peti- 
tioner herein after the order of eviction was passed 
in the earlier proceedings. It is true that simply 
because the landlord has not demanded the rent 
for a long period, that would not disentitle him 
from collecting the rent from the tenant, of course, 
subject to law of limitation. 

10. In the present case, we are concerned whether 
the tenant has committed wilful default in pay- 
ment of rent as alleged by the landlord under 
Sec.10(2)(1) of the act. The facts on record would 
goto show that the respondent failed to establish 
that the petitioner herein has committed wilful 
default in payment of rent under Sec.10(2)(1) of 
the Act. It remains to be seen that every default 
would not amount to wilful default unless the 
landlord established that there is an element of 
wilfulness in non-payment of renf in time. The 
Rent Control Appellate Authority failed to ap- 
preciate the facts arising in this case in proper 
prospective. The legal principles followed by itare 
not applicable to the facts of this case. The appel- 
late authority misdirected himself in coming to 
the conclusion that the petitioner herein has 
committed wilful default in payment of rent under 
Sec. 10(2)(1) of the Act. For all these reasons the 
order of eviction passed by the Rent Control 
Appellate Authority is not sustainable and hence 
the same is set aside. Accordingly petition filed 
under Sec.10(2)(1) of the Act stands dismissed. 
11. In the result the revision stands allowed. No 
costs. 


BS. ae Petition allowed. 
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INTHE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


C.R.P.No.441 of 1994 25th April, 1994. 
V.Somu Gounder ... Petitioner 
v. 

S.Natesa Gounder Respondent. 


Civil Procedure Code (V of 1908) O.26; Rules 9 and 
10(3) - Court appointing second Commissioner 
without setting aside report of earlier Commissioner 
- Order, cannot be sustained. 

Merely because certain objections have been filed, 
it would not result in a second Commissioner 
being appointed on that day itself. It is obligatory 
on the part of the court to give convincing reasons 
as to why the previous report filed cannot be acted 
upon. The power is circumscribed by the prin- 
ciples under'O.26, Rule 10(3) of the Civil Proce- 
dure Code. The power can be exercised only after 
the court below renders a finding that the pro- 
ceedings and the report of the earlier Commis- 
sioner are not satisfactory and there is need for a 
further enquiry. The order of the appointment of 
the second Commissioner without setting aside 
the report of the earlier Commission is 


unsustainable. [Paras. 4 & 5] 
Cases referred to: 
Konasamy v. Ramaswami, (1988)2 L.W. 440. 
[Para. 4] - 

Viswanathan v. Shanmugham, (1985)1 M.L.J. 254. 
[Para. 4] 

Chhotu v. Gurbhajan, A.LLR. 1972 P. and H. 265. 
[Para. 5] 

Bared Prasad v. Baiju Nanda, A.I.R. 1937 Pat. 671. 
[Para. 5] 


Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the order of the Court of 
the District Munsif, Tiruthuraipoondi, dated 
18.11.1993 and made in I.A.No.626 of 1993 in 
O.S.No.93 of 1987. 

A.llango, for Petitioner. 

T.Ananthi, for Respondent. 

The Court made the following 

ORDER: This revision petition is directed against 
the order of learned District Munsif, 
Thiruthuraipoondi in 1.A.No.626 of 1993 in 
O.S.N6.93 of 1988 on his file. The respondent/ 
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plaintiff instituted that suit for declaration and 
possession in respect of the property measuring 
11 cents on the western part of his land include 
Survey No.97/1, New Survey No.897/7 of Thethakudi 
village. During the pendency of the suit he came 
forward with an application in LA.No.1360 of 
1990 under 0.26, Rule 9, C.P. C. for the appoint- 
ment of a Commissioner to inspect the suit prop- 
erty, note the physical features and submit his 
report. It appears that the Commissioner has 
accordingly executed the warrant and Submitted 
his report on 30.12.1991. Thereafter he filed 
].A.No.626 of 1993 another application under 
0.26, Rule 9, C.P.C. for the very same purpose. 
This was resisted by the defendant for the reason 
that that petition without setting aside the earlier 
report of the Commissioner is not maintainable 
and that there was no infirmity in the report of the 
earlier Commissioner. The court below in the 
impugned order has allowed the application by 
merely stating that the appointment of a second 
Commissioner will not prejudice the defendant 
and that it would be in the interest of both the 
parties. 

2. In the order assailed the trial Court has not 
discussed thé merits of the claim of the petitioner. 
It has not stated for what reason the appointment 
of a second Commissioner is necessary, and how 
he has not the objection raised by the defendant/ 
revision petitioner. Instead, it has rendered prac- 
tically a non-speaking order wherein the contents 
of the affidavit in support of the application and 
the counter are merely extracted and without as- 
Signing reasons for its conclusions the court below 
has passed an laconic order. This is not the proper 
way of dealing with the matter. 

3. The respondent states in his affidavit that the 
measurements as existing on ground are not prop- 
erly mentioned in the Commissioners report. The 
sketches filed along with the report do not reflect 
the existing state of affairs on ground. He has 
already filed an objection to the report of the 
earlier commissioner. Since the property con- 
cerned is the “ “ land of Vedaranyaswar- 
aswami Devasthanam, the Devasthanam Surveyor 
alone is aware of the correct measurement. How- 
ever, as I have already stated this aspect of the 
claims of the respondent has not been considered 
by the court below. The order of learned District 
Munsif does not express any opinion how 
the proceedings and the report of the earlier 
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Commissioner are not satisfactory. 

4. Time and again this Court has depreciated the 
practice of appointment of successive Commis- 
sioners on the same aspect without setting aside 
the earlier reports. In Konasamy v. Ramaswami, 
(1988)2 L.W. 440, Sathiadev, J. has held that there 
is no provision of law which would enablea Court 
to appoint a second Commissioner with the con- 
sent of the previous Commissioner. A presiding 
Officer of the court cannot function by relying 
upon the common sense aspect as known to him. 
But has to function within the four corners of the 
Code of Civil Procedure. Merely because certain 
objections have been filed, it would not result ina 
second commissioner being appointed, on that. 
day itself. It is obligatory on the part of the Court 
to give convincing reasons as to why the previous 
report filed cannot Be acted upon. In Viswanathan 
v. Shanmugham, (1985)1 M.L.J. 254. Nainar Sun- 
daram, J. has pointed out that it is wel! settled 
proposition that until the court is dissatisfied with 
the proceedings and report of the Commissioner 
earlicr appointed, it will not be proper to ignore 
the same and direct even further enquiry, much 
less the scrapping of the earlier report as a whole 
and appoint a fresh Commissioner. The power is 
circumscribed by the principles under 0.26, Rule 
10(3). The power can: be exercised only after the 
court below renders a finding that the proceedings 
and the report of the earlier Commissioner are 
not satisfactory and there is need for a further 
enquiry. 

5. Learned counsel for the respondent bascd reli- 
ance on Chhotu v. Gurbhajan, A.I.R. 1972 P. and H. 
265 and Bared Prasad v. Baiju Nanda, A.1.R. 1937 
Pat. 671, which lay down that if the court is dissat- 
isfied with the report of the Commissioner, it can 
issue another Commission but still the report of 
the first Commissioner cannot be wiped out of the 
record. These decisions cannot help the respon- 
dent in'any manner because they deal with a situ- 
ation when rightly or wrongly more than one 
Commissioners arc issued for legal investigation 
in respect of the same matter. Whercas in the 
present instance the second Commissioner has 
not an executed the warrant and in any event on 
the ratio laid down in the decisions of this Court 
referred to above the order of the appointment of 
the second Commissioner without setting aside 
the report of the earlier Commissioner is unsus- 
tainable. 
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6. In the result, the civil revision petition is al- 
lowed and order of appointment of the Commis- 
sioner in I.A.No.626 of 1993 is set aside and the 
matter is remitted to the trial Judge for fresh 
disposal of 1.A.No.626 of 1993 in the light of the 
observations made in this order. In view of the 
unsatisfactory method of disposal of the petition 
by the court below, the Registry willsend a copy of 
this order to the concerned District Judge under 
whom the officer is serving at present for giving 
him suitable instructions. No cost. 


B.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: S.M.Ali Mohamed, J. 


C.R.P.No.341 of 1987 and C.M.P.No.1956 of 1994 


` 18th February, 1994. 
Voora Mahalakshmamma „Petitioner 
V. 
C.Vecra Reddy ... Respondent. 


(A) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), Sec.2(2) - ‘Building’ - 
Definition of -Application for fixation of fair rent for 
part of a building - Ground floor and first floor 
constructed on different dates - Fair rent, how to be 
fixed. 

The definition of building under Sec.2(2) of the 
Tamil Nadu Buildings (Lease and Rent Control) 
Act includes a part of a building and suchas a part 
of a building is building and therefore, when an 
application is filed for fixation of fair rent for a 
part ofa building and if both the ground floorand 
the first floorarc not constructed on the same date 
and there are different dates in construction of 
different portions of the building ora flat, then the 
cost of construction of that portion or a flat alone 
should be taken into account as per the definition ` 
of building given in Sec.2(2) of the Act. [Para. 6] 
(B) Tanul Nadu Buildings (Lease and Rent Con- 
trol) Act (XVII of 1960), Sec.25 - Revision under - 
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Additional evidence cannot be let in at revision 
stage. 
The court is unable to a accept the contention of 
the learned counsel for the petitioner that addi- 
tional evidence can be let in at revision stage. It is 
well settled that no additional evidence can be let 
in at the stage of revision. Even though the word- 
ing of Sec.25 of the Tamil Nadu Buildings (Lease 
and Rent Control) Act is wider than Sec.115 of the 
Civil Procedure Code, yet, the court is of the view 
that no additional evidence can be letin at revision 
Stage. [Para. 8] 
(C) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), Sec.4(4) - Fixation of fair 
rent under - Market value of the building - Relevant 
date for fixing. 
Sec.4(4) of the Tamil Nadu Buildings (Lease and 
Rent Control) Act specifically states that the fair 
rent should be fixed on the date of the application. 
Therefore, the fair rent on the date of application 
alone has to be taken into account and the market 
value has to be fixed for the purpose of calculation 
of fair rent on the date of the filing of application 
and not with reference to any subsequent date. 
There is no force in the contention of the learned 
counsel for the petitioner that the market value of 
the property given in subsequent assessment of 
Corporation of Madras dated 29.11.1993 should 
be taken into consideration for fixing fair rent. 
[Para. 10] 
Cases referred to: 
Sivagnanam v. Everest Boarding and Lodging, 
(1969)1 M.L.J. 101. [Para. 7] 
Mis. Variety Emporium y. V.R.M.Mohanuned Ibrahim 
Naina, (1985)1 M.L.J. (S.C) 1. [Para. 9] 
Hasmat Rai v. Raghunath Prasad, (1981)2 S.C.C. 
103: ALR. 1981 S.C. 1711: (1981)3 S.C.R. 605. 
[Para. 9] 
P.Venkatachalapathy, for Petitioner. 
R.Mohan, for Respondent. 
The Court made the following 
ORDER: This revision petition is filed against the 
judgment and decree dated 24.7.1986 made in 
R.C.A.No.50 of 1986 on the file of the VIII Judge 
(Appellate Authority), Court of Small Causes, 
Madras. 
2. The landlady is the petitioner. The landlady 
filed an application under Sec.4(4) of the Tamil 
Nadu Buildings (Lease and Rent Control) Act, 
1960 for fixation of fair rent, in relation to a 
portion of the building (First Floor) of No.29, 
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Varada Muthiappan Street, George Town, Ma- 
dras-1, which was let out to the respondent ona 
monthly rent of Rs.340. The petitioner landlady 
Claimed Rs.868 as a fair rent. The respondent 
tenant opposed the petitioner on several grounds 
and the Rent Controller fixed the fair rent as 
Rs.353 by his order dated 8.4.1985. Aggrieved by 
the said order of the Rent controller, the landlady 
filed the appeal R.C.A No.50 of-1986 and in that 
appeal, the rent was enhanced to Rs.365 per month. 
3. Aggrieved by the appellate order dated 24.7.1993 
made in R.C.A.No.50 of 1986 the petitioner land- 
lady has preferred this revision petition. 
4. It is contended by the Icarned counsel for the 
petitioner that both the Rent Controller as well as 
the Appellate Authority have erred in fixation of 
quantum of fair rent under Sec.4(4) of the Tamil 
Nadu Buildings (Lease and Rent Control) Act, 
1960, (hereinafter referred to as the Act). The 
learned counsel for the petitioner in particular 
referred to Sec.4(4) of the Act, which is as follows: 
“4(4) The total cost referred to in Sub-sec.(2) 
and Sub-sec.(3) shall consist of the market 
value of the site in which the building is con- 
structed, the cost of construction of the build- 
ing and thecost of provision ofany oneor more 
of the amenities specified in Schedule J as on 
the date of application for fixation of the fair ' 
rent: 
Provided that while calculating the market ` 
value of the site in which the building is con- 
structed the Controller shall take into account 
only that portion of the site on which the 
building is constructed and of a portion upto 
fifty per cent thereof of the vacant land if any 
appurtenant to such building the excess por- 
tion of the land, being treated as amenity; 
Provided further that the cost of provision of 
amenities specified in Schedule I shall not 
exceed--- 
(i) in the case of any residential building, fif- 
teen per cent, and 
(ii) in the case ofany non-residential building, 
twenty-five per cent, of the cost of the site in 
which the building is constructed and the cost 
of construction of the building as determined 
under this section.” 
The learned counsel for the petitioner contended 
that both the Rent Controller and the Appellate 
Authority held in construing the term, ‘building’ 
toinclude ‘the entire building’. Whereas as per the 
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definition of ‘building’ given in Sec.2(2) of the 
Act, 
“(2) “Building” means any building or hut or 
part of a building or hut, let or to be let sepa- 
rately for residential or non-residential pur- 
poses.” 
So, upon the facts and circumstances of the case 
part of the building alone ought to have been 


taken into consideration for calculating'the mar-" 


ket value. He also pointed out that it is an admit- 
ted case that the first floor was constructed in 1978 
and the ground floor was constructed more than 
25 years back. Therefore, the landlady was entitled 
to depreciation calculated for five years as per 
Schedule II. 
5. On the other hand, Mr.Mohan the Iearned 
counsel for the respondent contended that there is 
no error with regard to the calculation of the 
market value both by the Rent Controller as well 
as the Appellate Authority, and the market valuc 
ought to be considered for the entire building 
irrespective of the age when the first floor was 
constructed. ; 
6. Therc is force in the contention of the Icarned 
counsel for the petitioner that the definition of the 
‘building’ given in Sec.4(4) of the Act, should not 
be given a common parlance meaning but mean- 
ing given under Sec.2(2) of the Act. In the Tamil 
Nadu Buildings (Lease and Rent Control) Act, 
Sec.2(2) defines “buildings” as follows: 
“2(2) ‘building’ means any building or hut or 
part of a building or hut, iet or to be let sepa- 
ratcly for residential or non-residential pur- 
poses and includes--- 
(a) the garden, grounds and outhouses, if any 
appurtenant to such building, hut or part of 
such building or hut and let or to be let along 
with such building or hut, but docs nor include 
a room in a hotel or boarding house; 
(b) any furniture supplied by the landlord for 
use in such building orhut or partofa building 
or hut, but does not include a room in a hotel 
or boarding house”. 
The definition of building under Sec.2(2) of the 
Act includes a part of a building and as such a part 
of a building is building and therefore, when an 
application is filed for fixation of fair rent for a 
part ofa building and if both the ground floor and 
the first floor are notconstructed on the same date 
and there are different dates in construction of 
different portions of the building ora flat than the 
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cost of construction of that portion or a flat alone 
should be taken into account as per the definition 
ofthe building given in Sec.2(2) of the Act. There- 
fore, there is an infirmity in the order of both the 
Rent Controller and the Appellate authority with 
regard tothe fixation of the agcof the building and 
the calculation of the rate of depreciation as per 
Schedule II. It is also an admitted case that the 
‘ground floor was constructed morc than 25 ycars 
backand the first loor was constructed in August, 
1978. The petitioner landlady herself has claimed 
a depreciation at the rate of 5%. 
7. I am unable to accept the contention of Mr.Mohan, 
the learned counsel for the respondent to the 
effect that the entire building irrespective of the 
date of construction of the first or second floor 
should be taken into account as the samc will go 
against the definition of the ‘building’ given in 
Sec.2(2) of the Act. The Icarned counsel for the 
respondent referred a decision in Sivagnanam v. 
Everest Boarding and Lodging, (1969)1 M.L.J. 101, 
wherein Vecraswami, J. as he then was has ob- 
served as follows: 
“Mr.Mathrubutham for the respondent argucs 
that because the first second and third floors 
are outside the purview of the Act, in the 
computation of fair rent it would not be com- 
petent for the Rent Controller to take into 
account the first second and third floors and 
that the entire market value of the site on 
which the ground floor stands should be taken 
into account in fixing the cost of the building. 
Apart from the fact that the argumcats in- 
volves a gross injustice, | am inclined to think 
that the Court is not driven to accept that 
construction. lt isa principle of interpretation 
in regard to jurisdiction of judicial and quasi- 
judicial forums that, if in order to give relicf, 
which it is competent it is necessary to touch 
upon and deal with a matter outside the pur- 
vicw of the forum it would be quite lawful to 
deal with such a matter as ancillary to the 
jurisdiction vested in the forum in respect of 
the rclicf within its jurisdiction. Further, the 
language “the market value of that portion of 
the site on which the residential building is 
constructed” has to be construed in a liberal 
way and building in that expression is the cn- 
tire building, not merely that part of the build- 
ing which is within tHe purview of the Act Ifa 
part of a building is within the purvicw of the 
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Act and the rest of it ts outside it, and the Rent 
Controller is called upon to fix a fair rent for 
ground floor necessarily the entire building 
will have to be valued and for doing so, in my 
opinion, the Rent Controller will have juris- 
diction. In order to fix the fair rent for the 
portion within the purview of the Act, he has 
necessarily to take the entire building which is 
in an ancillary matter.” 
Tam unable to accept the contention of the learned 
counsel for the respondent as the ruling of the 
above case will not apply to the facts and circum- 
stances of the present case. The above ruling deals 
with a case in which some portion of the building 
namely first, second and third floor were outside 
the purview of the Act and the entire market value 
of the site on which the ground floor stood should 
be taken into account in fixing cost of the building. 
In the instant case, it is admitted that the ground 
floor was constructed 25 years back and the first 
floor was constructed in August, 1978. For assess- 
ing the market value of the building, as the build- 
ing in the instant cast is the first floor, the cost of 
construction of the first floor alone has to be taken 
into consideration as per the definition “building” 
which includes part of a building. 
8. The learned counsel for the petitioner filed 
C.M.P.No.1956 of 1994 for letting in fresh evidence, 
viz., the assessment order of the property con- 
cerned issued to petitioner dated 19.11.1993. The 
learned counsel for the respondent filed a counter 
objecting to the receipt of additional evidence at 
this stage of revision petition. The learned counsel 
for the respondent contended that no additional 
evidence can be let in at the stage of revision. On 
the other hand, the counsel for the petitioner 
contended that Sec.25 of the Act is wide and 
additional evidence can be lct in even at revision 
stage. Iam unable to accept the contention of the 
learned counsel for the petitioncr that additional 
evidence can be let in at revision stage. It is well- 
settled that no additional evidence can be let in at 
the stage of revision. Even though the wording of 
Sec.25 of the Act is wider than Sec.115 of the Civil 
Procedure Code, yet I am of the view that no 
additional evidence can be let in\at revision stage. 
Therefore, C.M.P.No.1956 of 1994 is dismissed. 
9. The Icarned counsel for the petitioner referred 
to a decision reported in M/s. Variety Emporium v. 
V.R.M.Mohanuned Ibrahim Naina, (1985)] M.L-J. 
(S.C.) 1, wherein the Supreme Court has observed 
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as follows; 
“16. No authority 1s needed for the proposi- 
tion that, ın appropriate cases, the Court must 
have regard to events as they present them- 
selves at the time when.it is hearing the pro- 
ceeding, before it and mould the relief in the 
light of those events. We may, however, draw 
attention to a decision of this Court in Hasmat 
Rai v. Raghunath Prasad, (1981)2 S.C.C. 103: 
ALR. 1981 S.C. 1711: (1981)3 S.C.R. 605, the 
ratio of which may be stated thus when an 
action 1s brought by a landlord for the eviction 
ofa tenant on the ground of personal require- 
ment, the landlord’s need must not only be 
shown to exist at the date of the appellate 
decree, or the date when a higher court deals 
with the matter. During the progress and pas- 
sage of proceeding from Court to Court, if 
subsequent events occur which, if noticed would 
non-suit the landlord, the Court has to exam- 
ine and evaluate those events and mould the 
decree accordingly. The tenant is entitled to 
show that the need or requirement of the land- 
lord no more exists by pointing out such subse- 
quentevents, to the Court including the appel- 
late court. In such a situation, it would be 
Incorrect to say that as a decree or order for 
eviction is passed against the tenant, hecannot 
invite the court to take into consideration 
subsequent events. The tenants can be pre- 
cluded from so contending only when a decree 
or order for eviction has become final.” Justice 
R.S. Pathak, who concurred with Justice 
D.A.Desai and Justice Venkataramiah expressed 
the same view thus; It is well-settled now that 
in a proceeding for the ejectment of a tenant 
on the ground of personal requirement under 
a Statute controlling the eviction of tenants, 
untess the statute prescribes to the contrary 
the requirement must continue to exist on the 
date when the proceeding is finally disposed of 
either in appeal or revision, by the relevant 
authority. That position is indisputable”. 
Thereis no dispute regarding the law laid down by 
the Supreme Court in the abovesaid decision to 
the effect, , 
“No authority is needed for the proposition 
that, in appropriate cases, the court must have 
regard to events as they present themselves at 
the time when it 1s hearing the proceeding 
before it and mould the retief in the. light of 
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those events.” 
10. In the instant case, the question before the 
Rent Controller as well as the Appellate Author- 
ity was to fix a fair rent as per Sec.4(4) of the Act 
Sec.4(4) of the Act reads as follows: 
“4(4) The total cost referred to in Sub-sec.(2) 
and Sub-sec.(3) shall consist of the market 
value of the site in which the building is con- 
structed, the cost of construction of the build- 
ing and the cost of provision ofany oneor more 
of the amenities specified in Schedule I as on 
the date ofapplication for fixation of fair rent: 
Provided that while calculating the market 
value of the site in which the building is con- 
structed the Controller shall take into account 
only that portion of the site on which the 
building constructed and ofa portion upto fifty 
per cent thereof of the vacant land if any ap- 
purtenant to such building the excess portion 
of the land, being treated as amenity: 
Provided further that the cost of provision of 
amenities specified in Schedule shall not cx- 
ceed 
(i) in the case of any residential building, fif- 
teen per cent, and 
(ii) in the case of any non-residential building, 
twenty five per cent, of the cost ofsitc in which 
the building is constructed and the cost of 
construction of the building as determined 
under this section.” 
Sec.4(4) specificallystates that the fair rentshould 
be fixed on the date of the application. Therefore, 
the fair rent on the date of application alone has to 
be taken into account and the market value has to 
be fixed for the purpose of calculation of the fair 
rent on the date of the filing of a application and 
not with reference to any subsequent date. In this 
connection the Supreme Courtin the above ruling 
has observed that: 
“ejectment of tenant on the ground of per- 
sonal requirement under a statute controlling 
eviction of tenant, unless statute prescribe to 
the contrary the requirement continuc to exist 
on the date the procceding is finally disposed 
of either in appcal or revision”. 
In view of the above, there is no force in the 
contention of the learned counsel for the peti- 
tioner that markct value of the property given in 
subsequent assessment of Corporation of Madras 
dated 29.11.1993 should be taken into account for 
fixing fair rent. 
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11. In view of the infirmities in the order, passed 
both by the Rent Controller and the Appellate 
Authority referred to above, this revision petition 
is allowed and the matter is remitted back to the 
Rent Controller to the limited extent of fixing the ` 
fair rent for the purpose of calculating deprecia- 
tion as per Schedule II of the Act taking into 
account the age of the first floor as five ycars viz., 
the date of construction being in August, 1978. 
The Rent Controller has only to assess the quan- 
tum of rent as indicated above without letting any 
fresh evidence by either of the party. 

12. Upon the facts and circumstances of the case, 
there shall be no order as to costs. C.M.P.No.1956 
of 1992 is dismissed. 


B.S. ---- Revision allowed/C.M.P.No.1956 of 1992 
disnussed. 


IN THE HIGH COURT OPIUDICATURE AT 
MADRAS. 


Present: AR.Lakshmanan, J. 


W.P.No.11541 of 1993 and W.M.P.Nos.17579 and 
19773 0f 1993, rh November, 1993. 
AM.M.Arunachalam „Petitioner 
v. 

Madras Metropolitan Devclopment Authority, 
Madras and others ... Respondents. 


Constitution of India (1950), Art.226 - Writ of pro- 
hibition - Sranitory authority cannot be prevented 
from exercising functions vested to him under the 
Statute. |Para. 3] 

C.A.Sundaram, for Petitioncr. 

A.Chellakumar, for Respondent Nos.1 and 2. 

R. Krishnamoorthy, for Respondent No.3. 
N.Kannadasan, for Respondent No.4. 

The Court made the following 

ORDER: The petitioncr owns a house property at 
Chitaranjan Road, Alwarpct, Madras, where he 
has been residing. According to the petitioner 
Chitaranjan Road runs from East to West 
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connecting T.T.K.Road on the eastern side and 
Cenatoph Road and the said Chitaranjan Road 
has becn classified as a residential zone. Itisstated 
by the petitioncr that he wrote letters to the first 
respondent during November, 1992 and the com- 
munication received from the respondents would 
show that the said Chitaranjan Road has been 
Classified as a residential zone. The petitioner 
would state that in March, 1993, an old residential 
building belonging to the Sth respondent on the 
western end of Chitaranjan Road bearing Corpo- 
ration Door No.21, Cenatoph Road was demol- 
ished. Subscquently, a board was put up bearing 
the name of3rd respondent indicating that the 3rd 
respondent proposed to construct an office com- 
plex in the said property. The petitioner claims 
that the 2nd respondent stated on 18.5.1993 that 
no proposal for construction ofany office complex 
in Chitaranjan Road was reccived from the 3rd 
respondent. However, the first respondent in- 
formed the petitioner by letter dated 31.5.1993 
that the 3rd respondent had applicd for construc- 
tion of an office complex and that it was proposed 
to reclassify the arca from primary residential use 
zone to mixed residential use zone. The petitioner 
was also informed by the first respondent that the 
proposcd reclassification was published in Tamil 
Daily 0n5.11.1992 and English Daily on 7.11.1992 
inviting objections and that no objection was re- 
ceived for the proposed reclassification. Accord- 
ing to the petitioner he raised an objection on 
21.5.1993 and that objection was refused to be 
taken into account by the Ist respondent that the 
same was belated. Itis inthe above circumstances, 
the petitioner has filed the writ petition and the 
prayer in the writ petition is as follows: 
“to issuc a writ of mandamus or other appro- 
priate writ, order or direction of like nature 
forbearing the first and second respondents 
from classifying the stretch of Chitaranjan Road 
from Cenatoph Road end to T.T K.Road 
(formerly Mowbrays Road) end from primary 
residential zone to mixed residential zone or 
otherwise grant any permission to the third 
and fifth respondents or any one claiming under 
or through them to put up a non-residential 
building on the plot bearing No.21, Cenatoph 
Road, Teynampet, Madras-600 018 bearing 
R.S.Nos.3843, 3844 (part), 3845 (part), 3846 
(part) of Mylapore village... .” 
2. My Icarned brother Kanakaraj, J. admitted the 
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writ petition on 22.6.1993 and granted interim 
injunction in W.M.P.No.17579 of 1993. The third 
respondent has filed W.M.P.No.19773 of 1993 to 
vacate the interim injunction. I heard 
Mr.C.A.Sundaram, learned counsel for petitioner 
and Mr.Chellakumar, learned counsel for respon- 
dents 1 and 2, Mr.R.Krishnamoorthy, senior ad- 
vocate for 3rd respondent and Mr.N.Kanadasan, 
learned counsel for 4th respondent. With the consent 
ofall the parties, the main writ petition itself was 
taken up for hearing. 

3. I have also perused the records produced by 
M.M.D.A. It is seen that the 5th respondent has 
submitted plans for reclassification of Plot No.2, 
Cenatoph Road, Teynampet on 25.2.1992 from 
“primary residential use zone” to “mixed residen- 
tial use zone”. The first respondent notified that 
they have received the request from the Sth re- 
spondent for reclassification of the R.S.No.3843, 
3844 (part), 3845 (Part) and 3846 (Part) of My- 
lapore village of an extent 0.32 Hectares from 
“primary residential use zone” to “mixed residen- 
tial use zone” for office complex and the aforesaid 
notification of the first respondent was published 
in Hindu on 7.11.1992 and in Daily Thanthi on 
5.11.1992. It was mentioned ın the said notifica- 
tion land uscd Maps relating to the above requcst 
reclassification were available for inspection and 
that any person who intended make any objection/ 
Suggestion/or representation regarding the above 
variation proposal were directed to do so in writ- 
ing within 15 days from the date of notification. It 
is scen that the Corporation of Madras recom- 
mendcd the classification. The Deputy Planner of 
the first respondent inspected the site and also the 
immediate surroundings and a note was placed 
before the Technical Committee on the basis of 
the report of the Deputy Planner and after taking 
into account the surrounding and the activities in 
and around the arca recommended to reclassify 
the site from “primary residential use zone” to 
“mixed residential use zone” in its mecting held 
on 17.12.1992. Thereafter, the Member Secretary 
of the first respondent who is the competent au- 
thority in the mecting held on 28.5.1993 accepted 
the recommendation. It is seen from the above 
that the reclassification proposal submitted by Sth 
respondent has been considered by the authorities 
concerned and necessary action has been taken 
after duc inspection and verification. The Techni- 
cal Committce’s recommendation for reclassif- 
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cation has been accepted by Member Secretary. 
Therefore, it is not open to the petitioner to ask 
for amandamus forbearing the respondents 1 and 
2 from reclassifying the site. It is a well settled 
proposition that statutory authority cannot be 
prevented from exercising the functions vested in 
him under the statutes. Therefore as rightly con- 
tended by Mr.R.Krishnamoorthy, learned senior 
counsel for respondents 1 and 2 cannot be forbid- 
den by a mandate of this Court from reclassifying 
the site. 

4. have already referred to the notification issued 
by the first respondent which was published in the 
papers invitng objections. No objections were 
received from any one for the proposed reclassifi- 
cation within the stipulated time. The first respon- 
dent was right in rejecting the objections raised by 
the petitioner in his letter dated 12.5.1993 which 
was long after the stipulated period. The authori- 
ties cannot be expected to wait indefinitely await- 
ing objections or entertaining objections after the 
stipulated period. There is every reason and justi- 
fication for refusing to take into account the ob- 
jections raised by the petitioner after the stipu- 
lated period. On this ground, the writ petition is 
liable to be dismissed. 

5. I have already referred to the settled legal posi- 
tions that a statutory authority cannot be inter- 
dicted from exercising its function under the stat- 
ute. Consequently the petitioner cannot be granted 
the first portion of his prayer. So faras the second 
portion of the prayer is concerned, it cannot be 
considered or entertained at this stage. The ques- 
tion ofrespondents 1 and 2 granting permission to 
the third respondent and the 5th respondent to 
put up an office complex would arise only after the 
site is reclassified in accordance with the provi- 
sions of the Act. 

6. Mr.C.A.Sundaram, learned counsel for the 
petitioner would invite my attention to Rule 9 of 
Development Control Rules and wouldsubmit 
that for granting permission to construct office 
complex, Rule 9 of the Development Control 
Rules alone would be attracted. On the other 
hand, Mr.R.Krishnamoorthy, learned counsel for 
the 3rd respondent would contend that it is only 
Rule 8 which would be applicable to the facts of 
this case. It is unnecessary for me to go into this 
controversy at this stage. I am of the view that the 
writ petition itself is liable to be dismissed on the 
ground that it is premature. 
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7. Consequently, there are no merits in the writ 
petition and hence the writ petition is dismissed. 
W.M.P.No.17579 of 1993 is dismissed. Injunction 
granted is vacated. W.M.P.No.19773 of 1993 is 
allowed. 


B.S. ---- W.M.P.No.19773 allowed/Writ Petition 
dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: S.M.Ali Mohamed, J. 


W.P.No.10677 of 1983 29th March, 1994 


Vijayalakshmi Gopalan ... Petitioner. 

V. 

The Executive Enginecr and Administrative Officer,- 

Tamil Nadu Housing Board, Madras and others 
... Respondents. 


Tamil Nadu Housing Board Act (XVII of 1961), 
Sec.84(2) - Order asking occupier of Housing Board 
flat to vacate - Procedure for - Enquiry and second 
show cause notice, obligatory - Non-compliance 
with section renders order void. 

Sec.84(2) of the Tamil Nadu Housing Board Act 
contemplates the service of show cause notice to 
the affected person, recording the explanation of 
the affected person to the show cause notice and 
an enquiry and opportunity for providing suffi- 
cient evidence and on the basis of the evidence 
adduced, the competent authority has to decide 
the matter and issue a second show cause notice 
why such order should not be made within the 
period to be specified in such notice. In this case, 
the procedure prescribed under Sec.84(2) of the 
Act has not been complied with. There is infirmity 
in the Ordér dated 10.8.1983 passed by the Com- 
petent Authority calling upon the petitioner to 
vacate and surrender vacant possession of the 
premises. The order is not sustainable as no rea- 
sonable opportunity has been afforded to the 
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petitioner before passing the said order as per 
Sec.84(2) of the Act. [Para. 5] 


Petition under Art.226 of the Constitution of 
India praying that in the circumstances stated 
therein, and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorarified mandamus, pertaining to the im- 
pugned order passed by the first respondent in 
letter No.T.N.H.B./ ARD/ IX/-83, dated 3.11.1983 
and quash the same and further direct the respon- 
dents not to interfere with the possession and 
enjoyment of the petitioner of the premises P-6, 
Lloyds Estate. Madras-14. 

R.Karuppan, for Petitioner. 

N.Kannadasan, for Respondent Nos.1 and 2. 
M.M.Sundaresh, Government Advocate, for Res- 
pondent No.3. 

The Court made the following 

ORDER: The petitioner herein, in the affidavit 
filed in support of the writ petition has averred 
that the Flat No.6 Lloyds Estate was initially allot- 
ted to her husband late Mr.Gopal on 21.9.1965 
and continued in his name until his death on 
19.2.1972. On 25,8.1972, she applicd to the second 
respondentseeking the transfer of the premises in 
her name. Subsequently the premises with all the 
assets and liabilities was transferred to her name 
on 24.11.1972. She was in enjoyment of the said 
premises without any obstruction. She submits 
that the first respondent issued communication to 
the effect that the flat, allotted to her, had been 
sublet and that the said subletting was illegal. In 
the communication, she was requested to tender 
anaffidavit that she was in lawful possession of the 
said flat without subletting, within 15.9.1981. She 
replied that therc was no necessity for filing a fresh 
affidavit as she had already executed an affidavit 
‘stating that she was in lawful possession of the 
premises, on 9.8.1979. She alsosent a communica- 
tion dated 22.9.1981 on the above. Not satisfied 
with her replies, the communication was once 
again sent to her questioning her relationship 
with one Vijayalakshmi. In her affidavit dated 
1.9.1979, she had set out clearly that she was the 
widow of late Gopalan and produced the death 
certificate to get the transfer from her husband’s 
name to her name. On 26,2.1981, she issued a reply 
stating that she was Vijayalakshmi who is the 
allotee-cum-resident and there was no question of 
any sub-letting. On 8.1.1982, the first respondent 
by way of another communication asked her to 
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produce the death certificate of her husband along 
with the transfer order regarding the allotment in 
her favour. On submitting to the first respondent 
that the documents wére in the file same had been 
submitted twice, he informed that he would look 
into the file of the case. To her shockand surprise, 
another communication was issued by the first 
respondent after two years. She had stated in her 
earlier letter itself, that she being a widow, she was 
being visited by her sister-in-law for her help and 
she stays with her for some time. She submits that 
she 1s entitled to have visitors and even assuming 
that her sister-in-law had been continuously stay- 
ing with her for a long period on her visitation, it 
would not amount tosubletting. Even in that case, 
the show cause notice should be addressed to her 
and an explanation should be called from her. 

2. While so, the second respondent addressed a 
communication to the Commissioner of Police 
dated 3.11.1983 requesting for necessary. police 
bandobust to enable the executive staff of the 
Tamil Nadu Housing Board to evict the petitioner 
herein/any other occupant in Flat No.6, Lloyds 
Estate, Madras-14. Agerieved by the said, im- 
pugned order the petitioner has filed this writ 
petition for the issuance of writ of certiorarified 
mandamus or any other appropriate writ, order or 
direction in the nature of a writ calling for the 
records pertaining to the impugned order passed 
by the first respondent in Letter No. TNHB/ARD/ 
IX/83, dated 3.11.1983 and quash the same and 
further direct the respondents not to interfere 
with the possession and enjoyment of the peti- 
tioner of the premises No.P-6 Lloyds Estate, Madras- 
14. 

3. It is contended by the learned counsel for the 
petitioner that the procedure prescribed under 
Sec.84(2) of the Tamil Nadu Housing Board Act 
(Tamil Nadu Act 17 of 1961) has not been com- 
plied with. He furthersubmitted that though show 
cause notice was issued by the Executive Engi- 
neer, the first respondent, and the reply was given, 
no enquiry was conducted and straightaway the 
second respondent has passed the orders and 
therefore there is a grave infirmity in the im- 
pugned order. 

4. On the other hand, the learned counsel for the 
respondents Mr.Kannadasan contended that upon 
the facts and circumstances of the case, the re- 
quirements of Sec.84(2) of the Act have been 
complied with. In particular, the learned counsel 
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for the respondents submitted that the facts and 
circumstances of the instant case will fall under 
Sec.84(1)(b) of the Act, relating to any person 
who is in unauthorised occupation of any board- 
ing premises, and not under Sec.84(1)(ii) of the 
Act, relating to subletting. Therefore, the im- 
pugned order is in accordance with law and there 
is no infirmity. 
5. Upon the facts and circumstances of the case, I 
am unable to accept the contentions of the learned 
counsel for the respondents. Sec.84(2) of the Act 
reads as follows: 
“Before an order under Sub-sec.(1) is made 
against any person the compctent authority 
shall inform the person by notice in writing 
and serve in the a manner provided for service 
of notice under Sub-sec.(1) of the grounds for 
which proposed order is to be made and give 
him a reasonable opportunity to tendering an 
explanation and producing evidence, if any, 
and to show cause why within period to be 
specified in such notice”. 
It is clear from the reading of Sec.84(2) of the Act 
that the competent authority shall inform the 
person to be vacated by a notice in writing and 
serve in the manner provided for service of notice 
under Sub-sec.(1) of the grounds for which the 
proposed order is to be made and give him a 
reasonable opportunity to tender any explanation 
and producing evidence if any and to show cause 
why such order should not be made within the 
period to be specified in the notice. Therefore, 
Sec.84(2) of the Act contemplates the service of 
show cause notice to the affected person, record- 
ing the explanation of the affected person to the 
show cause notice and an enquiryand opportunity 
for producing sufficient evidence and on the basis 
of the evidence adduced, the competent authority 
has to decide the matter and issue a second show 
cause notice why such order should not be made 
within a period to be specified in such notice. In 
the instant case a show cause notice dated 16.9.1981 
was issued. It reads as follows; 
“The Flat No.P-6 at Lloyds Estate has been 
allotted to one Tmt. Vijayalakshmi. It is found 


that the original allotee is not residing in the ` 


flat. You are requested to state the relation- 
ship with the original allotee Tmt. Vinajalakshmi 
and also requested to furnish your husband's 
name and present official address for taking 
further action. 
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I also request you to furnish the enclosed sworn 
affidavit typed on Rs.5 stamp paper duly at- 
tested by a Metropolitan Magistrate on or 
before 15.9.1981, failing which it will be de- 
cided that you have no remarks to offer and the 
Flat No.6 Lloyds Estate will be cancelled and 
you will be evicted from the flat without any 
further notice to you.” 
To the above notice the petitioner replied as fol- 
lows on 22.9.1981. 
“Received your registered A/D. letter on 
21.9.1981. With reference to your letter, Ihave 
to state that I have already filed the affidavit 
required by you on 9.8.1979. In the circum- 
stances, I do not understand your present 
communication nor the necessity for filing a 
fresh affidavit by me. i 
I have to state that Iam the allotee and I am 
staying in the flat. I think there is some mis- 
apprehension, which, Ihope, is cleared by what 
is stated by me in the previous paragraph”. 
On 10.8.1983, the first respondent passed the fol- 
lowing order: 
“Whereas, I, V.Rathanasamy A.R.O. (II com- 
petent authority) J am satisfied that you are in 
unauthorised occupation of the Board prem- 
ises No.P-6 more fully described in the Sched- 
ule hereunder written, you are hereby called 
upon to vacate and surrender vacant posses- 
sion of the said premises within one month of 
the date of the service of this notice failing 
which the undersigned will take such steps to 
evict you from the premises aforesaid, without 
further notice. 
The Schedule: M.1.G. P-6 Lloyds Estate”. 
In pursuance of the said order, the Board ad- 
dressed the impugned letter dated 3.11.1983 to wo 
Commissioner of Police to arrange for necessary! 
police bandobust to enable the Executive Staff of 
the Tamil Nadu Housing Board to vacate the 
petitioner. It is clear from the above that the 
procedure prescribed under Sec.84(2) of the Act, 
has not been complied with by the first and second 
respondents. There is infirmity in the order dated 
10.8.1983 passed by the competent authority call- 
ing upon the petitioner to vacate and surrender 
the vacant possession of the premises No.P-6, 
Lloyds Estate, Madras-14, The order is not sus- 
tainable as no reasonable opportunity has been 
afforded to the petitioner before passing the said 
order, as per Sec.84(2) of the Act. There is an 
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infirmity in the impugned orde: dated 3.11. 1983, 
also which specifically states as follows: 
“The formalities laid down under Sec.84 of the 
Tamil Nadu Housing Board Act have been 
observed and the person mentioned in the 
annexure have not remitted the rental arrears 
or vacated the site as directed”. 
It merely says that the rent arrears have not been 
remitted without stating whether it was rent ar- 
rears OF as per any direction. The first respondent 
has not applied his mind before issuing the letter 
to the Commissioner of Police. 
6. In view of the above, both the orders dated 
10.8.1983 and 3.11.1983 are hereby quashed. 
However, itis observed that it is always open to the 
first and second respondents if necessary to take 
appropriate proceedings under the Tamil Nadu 
Housing Board Act, 1961 (Tamil Nadu Act 17 of 
1961) in accordance with law. With the above 
observation, the writ petition is allowed. On the 
facts and circumstances of the case there will be no 
order as to costs. 


B.S. ones Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.No.1265 of 1988 Sth July, 1994, 
P.V.Rajaram and others „Petitioners 
v. 

S.T.Subramanian .. Respondent, 


Civil Procedure Code (V of 1908), Sec.35-A - Exem- 
Plary costs - Awarding of - Requirements for apply- 
ing the section. 

The prime requirements for applying Sec.35-A, 
C.P.C. and awarding exemplary costs is that the 
objection taken must be false or vexatious to the 
knowledge of the party by whom it has been put 
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forward. In the instant case, as much as the revi- 
sion petitioners are not relatives of the testator, 
the defence put forward by them cannot be charac- 
teriscd as vexatious to the knowledge of them. 
Since the prime requirement is not proved to bein 
existence, the award of expemplary costs is clearly 
wrong and is liable to be set aside. To that extent, 
this civil revision petition is allowed and in other 
respect, it has to be dismissed. [Para. 6] 
R. Srinivasan, for Petitioners. 
P.Ananthakrishnan Nair, for Respondent. 
The Court made the following 
ORDER: This civil revision petition is directed 
against the order passed in ].A.No.365 of 1987 in 
O.S.No.169 of 1983 on the file of Principal Subor- 
dinate Judge, Madurai. 
2. Short facts are: T. V.Seshaiyar had filed the suit 
against the first revision petitioner, now dead and 
Jawaharlal, the second revision petitioner on the 
foot of a mortgage and obtained preliminary de- 
cree. Then he filed application for passing of final 
decree. During the pendency of the final decree 
proceedings, T.V.Seshaiyar dicd. S.T.Subramanian, 
the respondent herein filed application for im- 
pleading himself as legal representative of de- 
ceased T. V.Seshaiyar on the ground that as per the 
will executed by T.V.Seshaiyar, he is entitled to 
collect the suit amount. This claim was resisted by 
the revision petitioners herein. After enquiry the 
learned Subordinate Judge had found that the 
disputed will was validly executed will, left by 
T.V.Seshaiyar and had impleadcd the respondent 
herein as legal representative of T.V.Seshaiyar. 
The learned Subordinate Judge had also held that 
the objections taken by the revision petitioners 
herein are vexatious and had applicd Sec.35-A of 
Code of Civil Procedure and awarded exemplary 
costs of Rs.2,000. Aggrieved by the said order, the 
respondents in the court below have come for- 
ward with this revision petition. 
3. Mr.R.Srinivasan, the learned counsel appear- 
ing for the revision petitioners, would submit that 
the revision petitioners attack the Will on the 
following grounds: 

1. The original Will was not produced and only 

certified copy of the will was produced. 

2. The Will was not signed by the testator; but 

only his thumb impression was found in it and 

which gave rise to a bona fide suspicion with 

regard to the validity of the Will. 

3. Only one attestor was examined. 
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4. The Will was registered at a place which is 
situated about 20 kilometres from the place of 
testator; where itself there is Registrar’s office. 
On those grounds, the objections taken by the 
revision petitioners are bona fide. The learned 
counsel would further submit that while so, the 
court below was wrong in concluding that the 
objections taken are vexatious and in awarding the 
exemplary costs. Per contra, Mr.P.Ananthakrishnan 
Nair the learned counsel appearing for the re- 
spondents, would submit that all the four grounds 
urged on behalf of the revision petitioners have 
been squarely met by the respondent herein and 
his objections for impleading the respondent as 
legal representative of deceased T.V.Seshaiyar 
areall vexatious and the court below was correct in 
ordering exemplary costs. 
4. I have carefully considered the submissions 
made by the learned counsels. J shall first consider 
the objections taken by the revision petitioners in 
respect of the genuineness of the will. Regarding 
non-production of the original Will, 
Mr.Ananthakrishnan Nair would reply it by point- 
ing out that evidence has been let in to the effect 
that original was produced in some other proceed- 
ings and steps were taken and in the other suit the 
court refused to return the original Will and that 
was why, the original Will could not be produced 
in this proceedings and there is valid explanation 
“forthe non-production. Regarding the attack that 
the testator had not signed, though he was asigna- 
tory, it has been pointed out that even in the will 
itself, he has stated that at that juncture he was 
unable to sign and affix his thumb impression. 
Thus, here again there is a valid and acceptable 
explanation. Regarding their objection that only 
one attestor was examined, as has been rightly 
pointed by Mr.Ananthakrishnan Nair, that for a 
Will it would suffice if one attestor is examined. 
There is no legal infirmity. Regarding the fourth 
objection that the Will was executed in Sub-Reg- 
istrar’s Office, which is situated about 20 Km. 
from the residence of the testator, it has been 
pointed that one of the properties is situated 
within the jurisdiction of the Sub-Registrar in 
whose office it was registered. In these circum- 
stances, the objections taken cannot besustained. 
But yet, it cannot be characterised as vexatious or 
false. They are presentable objections. So I am 
unable to construe them as false or vexatious 
defence taken by the revision petitioners in the 
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court below. ; 
5. In the impugned order, the learned subordinate 
judge has stated that the close relatives of the 
testator have not raised a little finger about the 
validity and genuineness of the Will;-whereas, the 
revision petitioners, who are strangers to the family 
have raised these objections and these objections 
were taken only to deprive the estate of 
T.V.Seshaiyar from getting the benefits of the 
decree and they are falsc. Though the revision 
petitioners are not members of the family of the 
decreased, yet being the judgment debtors, they 
have got the right to attack the genuineness of the 
Will. Simply because they happened to be strang- 
ers to the family, thcir defence cannot be charac- 
terised as vexatious. 
6. Sec.35-A of' Civil Procedure Code reads as 
follows: 
“35-A Compensatory costs in respect of false or 
vexatious claims or defence: (1) Ifin any suit or 
other proceedings including an execution 
proceeding but excluding an appeal or a revi- 
sion, any party objects to the claim of defence 
on the ground that the claim or defence or any 
part of it is as against the objector, false or 
vexatious to the knowledge of the party by 
whom it has been put forward, and if thereafter 
as against the objector, such claim or defence 
is disallowed, abandoned or withdrawn in whole 
orin part, the court if itso thinks fit, may, after 
recording its reasons for holding such claim or 
defence to be false or vexatious, make an order 
for the payment to the objector by the party by 
whom such claim or defence has been put 
forward, or costs by way of compensation. 
(2) No court shall make any such order for the 
payment of an amount exceeding three thou- 
sand rupees or excecding the limits of its pecu- 
niary jurisdiction, whichever amount is less: 
Provided that where the pecuniary limits of the 
jurisdiction of any court exercising the juris- 
diction of a Court of Small Causes under the 
Provincial Small Causes Court Act, 1887 or 
under a corresponding lawin force in any part 
of India to which the said Act does not extend 
and not being a court constituted under such 
Act or law are less than two hundred and fifty 
Tupees, the High Court may empower such 
Court to award as costs under this section may 
amount not exceeding two hundred and fifty 
rupees and not exceeding those limits by more 
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than one hundred rupees: 
Provided further, that the High Court may 
limit the amount which any court or class of 
Court is empowered to award as costs under 
this section. 
(3) No person against whom an order has been 
made under this section shall, by reason thercof, 
be exempted from any criminal liability in respect 
of any claim or defence made by him. 
(4) The amount of any compensation awarded 
undcr this section in respect ofa false or vexa- 
tious claim or defence shall be taken into ac- 
count in any subsequent suit for damages or 
compensation in respect of such claim or de- 
fence”. 
The prime requirements for applying Scc.35-A, 
C.P.C. and awarding exemplary costs is that the 
objection taken must be false or vexatious to the 
knowledge of the party by whom it has been put 
forward. In the instant case, as much as the revi- 
sion petitioners are not relatives of thc testator, 
the defence put forward by them cannot be charac- 
terised as vexatious to the knowledge of them. 
Since the prime requirement is not proved to bein 
existence, the award of exemplary costs is clearly 
wrong and is liable to be set aside. To that extent 
this civil revision petition is allowed and in other 
respect, it has to be dismissed. 
7. In the result the civil revision is allowed in part 
and the order of the court below in ILA.No.365 of 
1987 in O.S.No.169 of 1983 on the file of Principal 
Subordinate Judge at Madurai is modificd to the 
extent ofdcleting the exemplary costs aloneand in 
other respects, the order shall be saved and nor- 
mal cost alone shall be paid. 


RS. ‘Petition allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Mishra, J. 
W.P.Nos. 615 and 616 of 1986 4th March, 1994. 


Seshasayce Paper & Board Ltd., ... Petitioner 
V. 

The Appellate Committee constituted under Sec.13 
of the Water (Prevention and Controlof Pollu- 
tion) Cess Act read with Rule 9 of the Water 
Prevention and Control of Pollution) Cess Rulcs, 
1978 and another ... Respondents. 


Water (Prevention and Control of Pollution) Act 
(XXXVI of 1977), Sec.7 - Water (Prevention and 
Control of Pollution) Rules (1978), Rule 6 - Peti- 
tioner-company installing effluent treatment plant 
and rendering service required by Statute - Rebate 
under Sec.7 cannot be denied on ground that treat- 
ment plant installed is not successful. 

It will not lic in the mouth of the respondents to 
say that theyshall realise a tax and shall not extend 
the rebate to a person who has contributed to the 
treatment of the effluents and by that method 
rendered the service as required by the statute to 
enable him to claim a rebate. It will be most 
unreasonable that a person can claim rebate only 
when the treatment by the plant installed by him is 
successful in thesensc that no further treatment of 
theeffluentis requircd atall, assigning to the word 
“successful” in such a Situation a relative success 
and not an absolute success. [Para. 9] 
Cascs referred to: 

M/s,Gwalior Rayon Silk Manufacturing Weaving 
Company Limited v. The Appellate Committee for 
Water Cess, Trivandrum, A.I.R. 1983 Ker. 110. 
[Para. 5] i 
Secretary, Kerala State Board for Prevention and 
Control of Water Pollution v. The Gwalior Rayon 
Silk Manufacturing Weaving Company Limited, A.LR. 
1986 Ker. 256 [Para. 6] 

Tata Iron & Steel Company Ltd v. State of Bihar, 
A.I.R. 1991 Pat. 75. [Paras.7, 9] 

The Authorised Officer Land Reforms, Thanjavurv. 
Naganath Ayyar, A.ILR. 1979 S.C. 1487: (1979)3 
S.C.C. 658. [Para. 8] 

R.Rama Reddy v. State of Andhra Pradesh, A.LR. 
1988 S.C. 1626: (1988)3 S.C.C. 433. [Para. 8] 
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Pradise Printers v. Union Territory of Chandigarh, 
A.I.R. 1988 S.C. 354: (1988)1 S.C.C. 440. [Para. 8] 
Ramachandra Singh v. State of Bihar, ALR. 1987 
Pat. 107: 1987 P.L.J.R. 47. [Para. 8] 
KV.Gangopadhyana v. Union of India, 1975 P.LJ.R. 
418. [Para. 8] 

Ganesh Pd.Singh v. State of Bihar, 1977 B.B.C.J. 
307. [Para. 8] 

Mahadeo Oil Mills v. S.D.M. Araria, A.I.R. 1976 
Pat. 86. [Para. 8] 

Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein, and in the respective affidavits filed there- 
with the High Court will be pleased to issue a writs 
of certiorari calling for the records of the 1st re- 
spondent relating to its order No. TNPCB/AP- 
PEAL/CA2/PER/09105/85, dated 22.11.1985 and 
quash the same. 

A.L.Somayaji for M/s. Aiyar & Dolia, for Peti- 
tioner. 

P.D.Dinakaran, for Respondents. 

The Court made the following 

ORDER: The writ petitioner has questioned the 
validity of the levy imposed upon it by the respon- 
dents under the provisions of the Water (Preven- 
tion and Control of Pollution) Cess Act, (36 of 
1977). Ithas claimed that itis ascheduled industry, 
covered under item 11 of Schedule I to the Act. 
The Government of Tamil Nadu is authorised 
under Sec.4 of the Act to appoint and constitute a 
State Board with effect from such date, being a 
date not later than six months of the commence- 
ment of the Act in the State, under such name as 
may be specified in the notification and the Gov- 
ernment has exercised the said power and consti- 
tuted a Board originally known as Tamil Nadu 
Prevention and Control of Water Pollution Board 
and now known as Tamil Nadu Pollution Control 
Board (represented by the second respondent 
herein), vide notification G.O.Ms.No.340, Health 
and Family Welfare Department, dated 19.2.1982, 
to function with effect from 27.2.1982 onwards. 
According to the petitioner, as required under 
Sec.3 of the Act read with Sec.5 thereof and Rule 
4 of the Water (Prevention and Control of Pollu- 
tion) Cess Rules, 1978,.it has, as requested by the 
Board so constituted by the State Government, 
been furnishing case returns regularly. Various 
provisions of the Act and the Rules take care of 
the modalities and the extent of the realisation of 
the cess by prescribing inter alia that any person or 
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local authority liable to pay cess under the Act, can 
instal any plant for the treatment of sewage or 
trade cffluent and claim rebate of 70% of the cess. 
The petitioner has installed, it is so claimed, a 
huge effluent treatment plant at a cost of Rupees 
Fifty lakhs and meeting a cost of about Rs.6,500 
per day primarily as electricity charges besides 
maintenance, repair and other expenses right from 
1.1.1979 on it. According to the petitioner, 
“The power situation in the State of Tamil 
Nadu besides being capricious is dismal and it 
looks as though the petitioner-company is to 
becontent with high Icvels of power cut during 
all the 12 months of the year. In view of the 
uncertain power from the grid and for the 
purpose of continuous running of the effluent 
treatment plant, the petitioner-company is 
compelled to connect the effluent treatment 
plant to turbo gencrator sets/diesel generating 
sets whose power cost is much higher as it 
involves use of furnace oil for steam genera- 
tion.” 
The effluent, treatment plant, however, has in 
all effectiveness, filtered and cleared the water 
discharge of the plants and machineries of the 
petitioner, clean and clear, and itis used by the 
farmers to their utmost advantage for irrigat- 
ing roughly about 500 acres of dry and barren 
lands, which are otherwise exposed to the 
vagaries of monsoon. The water so treated and 
released by the petitioner-company substan- 
tially conforms to I.S.I. specifications for irri- 
gational requirements.” 
The petitioner has stated as follows: 
“It may not be out of plan to submit here that 
thesuperintending Engineer, Southern Minor 
Irrigation Circle, Ganjam, Berhampur, Orissa, 
who undertook an extensive study of the lands 
irrigated by the treated effluent of the peti- 
tioner-company, and intervicwed the agricul- 
turists using the effluent water for quite some 
time, submitted a report to the Orissa Govern- 
ment explaining how about 500 acres of dry 
and barren lands have been brought under 
cultivation succcssfully de novo by using treated 
effluent discharge by the pctitioner-company. 
It was personally observed by him that the 
lands irrigated with the treated effluent of the 
pétitioner-company have given normal output 
per acre without any pest attack whatsoever. 
In fact, he has recommended to the Orissa 
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Government for utilisation of paper mill efflu- 
ents from all paper mills in Orissa State for ir- 
rigation purposes. He has also recommended 
that the treated effluent of the petitioner- 
company can be utilised for paddy cultivation 
as well as cultivation of Cholam (Maiza), 
Sugarcane and Groundnut (copy enclosed- 
Annexure 2).” 
2. The Chicf Water Analyst, Principal Public Health 
Laboratory, Coimbatore, attached to the Depart- 
ment of Public Health and Preventive Medicine, 
collected samples of water taken from 14 wells in 
the effluent irrigated and adjoining areas for analy- 
sis and his concluding remarks, according to the 
petitioner, were as follows: 
“As judged by the result of this examination, 
the effluent docs not show any objectionable 
features for irrigation as judged by its mineral 
content, per cent sodium, residual sodium 
carbonate, PH, BOD, Dil, Grease and Boren 
figures”. 


Asscssmcnt From 
No. & Date 

WCA/CA-2/ER/ Sep. 81 
09105/85.1 Sep. 83 
dt.13.6.1985 Dec. 83 


Since the second respondent did not grant to the 
petitioner 70% rebate, as claimed by it, it pre- 
ferred appcal under Sec.13 of the Act, read with 
Rule 9 thereof before the first respondent, the 
Appellate Committee comprising of three mem- 
bers (1) the Chairman of Tamil Nadu Pollution 
Control Board, (2) Deputy Secretary to Govern- 
ment, Environment Control Department, Gov- 
ernment of Tamil Nadu and (3) Chief Inspector of 
Factories (Health and Safety), Government of 
Tamil Nadu, Madras. The first respondent, how- 
ever, rejected all the contentions raised on behalf 
of the petitioner and declined to extend the bene- 
fit of the rebate to the petitioner. The petitioner 
has questioned the validity of the assessment with- 
Out granting to the petitioner the rebate and thus 
the validity of the assessment by the Second re- 
spondent as well as the order of the Appellate 
Authority. , 

3. In a common return on behalf of the respon- 
dents in both the petitions, there arc detailed 
averments, upon which it is asserted that in viewof 
the trade effluent discharge of the petitioner, the 


The Madras Law Journal Reports 


[1994 


The soil characteristics and its suitability for 
agriculture has been reported by the Assis- 
tant Soil Chemist of Salem Soil Testing Labora- 
tory, who has found that there was no adverse 
effect on the soil characteristics after three years 
of cane cultivation irrigated with the petitioner’s 
effluent. In long and short the petitioner has claimed 
that the irrigation with the effluent water, re- 
leased by it, has helped in the increase of the yield 
of sugarcane and plant characteristics. The peti- 
tion has taken full care that drinking water is not 
polluted, that effluent causes no health hazards, 
that there is no pollution by it to deny to it any 
amount of rebate, as above, and thus it is entitled 
to claim the rebate, as above. When however, the 
petitioner claimed the rebate of 70 per cent, as 
above, the second respondent assessed the peti- 
tioncr, without accepting its claim for rebate, as 
follows: 


To Amount 
Rs. 

Feb. 82 

May. 85 6,17,953.55. 


natural water of river cauvery is polluted and, the 
problems of pollution. of rivers and streams have 
assumcd considcrable importance and, therefore, 
the Central Government in order to prevent such 
water pollution has enacted the law, as above- 
under which alone the second respondent has 
been constituted and the second-respondent has 
acted strictly in accordance with law. The respon- 
dent’s stand as to when rebate can be extended to 
Scheduled Industry is reflected in these words: 
“As mentioned above, under Sec.17 of the 
Water Act, the cffluent standards for treating 
efflucnts have becn laid down by the Board and 
only with reference to such standards the treat- 
ment plant can be considered successfully 
commissioned or not, which criteria would be 
the basis for fixing such date for granting the 
rebate. It is evident from the records that the 
samples ofeffluents were drawn from the peti- 
tioner’s unit on 14.10.1982.and 17.10.1983 and ` 
got analysised at King Institute at Guindy 
and Chief Water Analyst, Coimbatore. The 
analysis report indicates that-the level of 
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bio-chemical oxygen demand (B.O.D.) is in 
excess of the tolerance limit laid down by the 
Board. As a matter of fact, the wril petitioner 
unit themselves by their lettcr dated 27.6.1983 
have admitted that the primary treatment 
adopted by the writ petitioner was not efficient 
for effective reduction of the bio-chemical oxygen 
demand (B.O.D) and the fact that the then 
existing treatment system was not adequate 
was also mentioned in the consent order dated 
29.8.1985 issued by the Board. Therefore, the 
claim for rebate under Sec.7 of the Cess Act, by 
the writ petitioner is not justifiable under law”. 
4. The petitioner has stated in the petition that its 
contentions for the rebate were are as follows; 
(a) As the petitioner-company has installed an 
effluent treatment plant it is eligible for a 
rebate of 70 per cent, as provided under Sec.7 
of the Act. 
(b) The rule making power provided under the 
Act merely authorises prescription of a data 
from which rebate could be allowed. It has 
conferred no authority for prescribing other 
conditions like successful commissioning of 
the treatment plant, as done in rule 6 of the 
Water (Prevention and Control of Pollution) 
Cess Rules, 1978. Successful commissioning 
ofa plantisa matter coming under the purview 
of the Water (Prevention and Control of Pol- 
lution) Cess Act 36 of 1977 and hence no rule 
can be made under the Cess Act to achieve the 
purpose of another Act, and 
(c) Cess can be levied by the second respon- 
dent from the date of the constitution of the 
respondent Board namely 27.2.1982 and not 
froman earlier date as there was no machincry 
for submission of returns and levy and collec- 
tion of Cess before 27.2.1982. The respon- 
dents, stand as to the above contentions were 
are as follows: The Act provides for the levy 
and collection of cess in order to achicve the 
objects of the main Act, that is to say, Water 
Prevention and Control of Pollution) Act, 1974, 
although the Board was constituted with effect 
from 27.2.1982, the Water Act was adopted 
and brought into force in the State of Tamil 
Nadu with effect from 31.8.1991 itself. The 
case can be levied even from 31.8.1981. 
(1) The petitioner is entitled to for a rebate of 
the Cess only if and when it has installed a 
treatment plant, which has been commissioned 
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successfully and not otherwise and 

(2) The rule making power is in no way ex- 

tended beyond the purposes of either the Water 

Act or the Act (the Cess Act)”. 
Learned counsel for the parties strongly canvassed 
their respective arguments. Learned counsel for 
the petitioner has placed a very strong reliance on 
a judgment of the High Court of Kerala. 
5. In the case of M/s.Gwalior Rayon Silk Manufac- 
turing Weaving Company Limited v. The Appellate 
Committee for Water Cess, Tnvandrum, A.I.R. 1983 
Ker. 110, alearned Judge of Kerala High Court has 
recorded his finding that the power conferred 
under Sec.17(1) of the Cess Act is to make rules 
for the purpose of that Act and not for the pur- 
poses of the Pollution Act. The purpose of the 
Pollution Act is to control Water Pollution, but 
the purpose of the Cess Act is only to levy and 
collect cess, that is to say, a tax for a special 
administrative purpose. One cannot make rules 
under the Cess Act to achieve the purpose of 
another Act. Without reference to the rules under 
the Cess Act, there are enough provisions in the 
Pollution Act for creating machinery for the con- 
trol of the water pollution; (2) The rule making 
authority cannot cut down its sweep by adding 
further conditions of its own. The word “‘instals” 
in Sec.7 cannot be restricted by the condition of 
the installation being a successful installation. 
The words “successfully commissioned” and 
“Functions Successfully” in Rule 5 with which the 
Court was concerned, it observed, have to bë read 
down so as to apply to those cases where what is 
installed is no plant or where there is no installa- 
tion worth the name; (3) such sanctions of the 
Pollution Act which have to be achieved by it or 
the rules made thereunder, cannot be achieved by 
making use of the rule making power granted by 
another enactment for a different purposes. ; 
6. My exercise, however to demonstrate that there 
are enough errors of approach in the said judg- 
ment of learned Judge of Kerala Court is reduced 
substantially because a Bench of the Court in the 
case of Secretary, Kerala State Board for Prevention 
and Control of Water Pollution v. The Gwalior 
Rayon Silk Manufacturing Weaving Company 
Limited, A. R. 1986 Ker. 256, has reversed thesaid 
judgment and said that Rule 6 of the Cess Rules is 
fully within the rule making powers of the Cess 
Act, that the words “commissioned” and “so long 
as it functions successfully” in the Rule which 
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insist on the successful commissioning of the plant 
and its successful functioning are not beyond the 
rule making powers of the Government and, 
“The Cess Act is dovetailed into the Pollution 
Act. The charging section itself explicitly states 
that the levy of the cess is for the purposes of 
the Water (Prevention and Control of Pollu- 
tion) Act, 1974 and utilisation thereunder. 
Therefore, it is impossible to understand or 
construe the Cess Act, de hors the provisions of 
the pollution Act”. 
Accordingly the Division Bench has said that Sec.6 
of the Cess Act will enable an industry to earn a 
rebate if, and only if it subserves the purposes of 
the Pollution Act, namely, controlling the dete- 
riorauon in the quality of the trade cffluent. If the 
plant installed is one which gives a satisfactory 
treatment of the trade effluent, rebate could to be 
given to such an industrialist and so long as the 
treatment of the trade effluent is effective from 
the point of view of the Pollution Act. Therefore, 
rebate cannot be earned by the mere installation 
ofsome plant. Rebate will be due only if the plant 
is able to achieve the results. The period during 
which rebate could be claimed is only that period 
during which the trade gets properly and satisfac- 
torily treated by the plant. 
7. The sheet anchor thus of all the contentions 
raised in the writ petition is no longer available to 
the petitioner and it is not possible to hold in 
agrcement with the submissions of the learned 
counsel for the petitioner that successful commis- 
sioning of a plant is a matter coming under the 
purview of the Pollution Actand so no rule can be 
made under the Cess Act toachieve the purpose of 
another Act and that cess can be levied by the 
second respondent from the date of the constitu- 
tion of the respondent/Board and not from an 
earlier date, i.e., the date on which the law author- 
ised the respondents to collect cess. It is almost 
axiomatic that the two enactments are compli- 
mentary to each other and the later, i.e., Cess Act, 
has been introduced only for the purpose of facili- 
tating and achieving the objects of the former, i.e., 
Pollution Act. It will be difficult, only because no 
proper mechanism has been created at a certain 
point of time, to say that the competent authority 
cannot realise cess unless mechanism for the same 
is created. Assuming that there cannot be any cess 
collection unless the mechanism is created, once 
the mechanism has been created it is open to it to 
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commence realisation from a retrospective date, 
8. Petitioner, however has some support to an 
argument that, in his case when a plant has been 
installed to treat the effluence and experts have 
opined that the same has worked effectively and 
since it has worked ‘effectively, the petitioner/ 
Industry is qualified for the rebate. A Division 
Bench judgment of the High Court in Tara Iron 
and Steel Company Limited v. State of Bihar, A.I.R. 
1991 Pat. 75, to which Iwasa party, has considered 
in some detail various questions arising under the 
Cess Actand hold that the Cess imposed under the 
Act is a compulsory exaction of money under 
statute by the public authority for public purposes 
and so it is a tax. The Bench has said. 
“From the scheme of a Act as also from the 
contentions of the writ petitioners as referred 
to herein before, it is clear that industries may 
obtain rebate to the extent of 70% if they set up 
water treatment plant. Thus a cess is to be 
imposcd mainly for the purpose of treating the 
effluent of the factory and no other sewages so 
that the common public may not have to use 
contaminated water or polluted water. It need 
not be stated that by doing so the state has 
undertaken a job to protect the people from 
health hazards, Further, besides payments of 
cess under the said Act, even in terms of the 
1974 Act, the owncrs of the specified indus- 
tries also the other local authorities are re- 
quired to perform various functions, disobedi- 
ence whereof is penal in nature. Thus, in sub- 
stance, the said Act has been enacted for the 
purpose of controlling a part of the functions 
of the industries and other local authorities 
who discharge polluted water after use thereof’. 
After holding as above, the Division Bench has 
referred to various decisions on the subject, and 
referred to Sec.7 of the Act read with Rule 6 of the 
said Rules. The Branch has further observed thus: 
68. Sec.7 of the Act read with Rule 6 of the said 
rules do not Iċave any doubt whatsoever that 
the Parliament in its wisdom intended to pro- 
vide some relief to the owner of an Industry 
who has installed a water treatment plant in 
their industries. In sense the said provisions 
are beneficent to the owner of an industry. 
It is well known that while construing a benefi- 
cent legislation interpretation thereof must be 
done in such a manner which advances the 
remedy and removes the evil. Reference in this 
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connection may be made to the case of The 
Authorised Officer Land Reforms, Thanjavur v. 
Naganath Ayyar, A.LR. 1979 S.C. 1487: (1979)3 
SCC. 658 and R Rama Reddy v. State of Andhra 
Pradesh, A.I.R. 1988 S.C.'1626: (1988)3 S.C.C. 
433. In Pradise Printers v. Union Territory of 
Chandigarh, ALR. 1988 S.C. 354: (1988)1 S.C.C. 
440 the law has been laid down as follows: 
“The meaning to be given to a word depends 
upon the context in which it is used. The word 
takes the colour depending upon the context 
we must ask what does the word meaning in its 
context? We must examine why the rule mak- 
ing authority has chosen that word. After ex- 
amining the purpose and scope of the rule, it 
must be given such meaning as to render the 
rule workable in a fair manner. We must given 
that meaning which would promote the pur- 
pose and object of the rule. When there is a 
choice of meaning, there is a presumption that 
one which produces an unjust or inconvenient 
result was not intended”. 

In Ramachandra Singh v. State of Bihar, A.I.R. 
1987 Pat. 107: 1987 P.L.J.R. 47,a Full Bench of 
this Court laid emphasis on looking to basic 
purpose and the larger scheme of the provi- 
sions while construing an enactment: 

In K.V.Gangopadhyana v. Union of India, 1975 
P.L.J.R. 418, the Supreme Court laid down the 
law as follows: 


- “We listen largely to the language of the stat- _ 


ute but where, as here, clearing up of marginal 
obscurity may make interpretation surer if light 
from dependable sources were to beam in, the 
Court may scek such aid. What has been de- 
scribed as the sound system of construction, 
excluding all but the language of text and the 
dictionary as the key, hardly holds the field 
specially if the enactment has a fiscal or other 
mission its surrounding circumstances spcak 
and its history unfolds the mischief to be reme- 
died. The court, in its comity with the legisla- 
ture, strives reasonably to give meaningful life 
and avoid cadaveric consequence. We have set 
out thestory of the rebirth, as itwere, ofthe law 
of minor mineral royalty levy to drive home the 
propriety of this method of approach. No doubt, 
there is some remissioners in the drawing up of 
what professes to be a validating law and the 
neglected art of drafting bills is in part the 
reason for subtle length of submissions where 


better skill could have made the sense of the 
statute luscent and its validity above board. 
Inforrned by realistic idea of short falls in leg- 
islative drafting and of thesocial perspective of 
the statute but guided primarily by what the 
Act has said explicitly or by necessary implica- 
tion we will examine the meaning and its im- 
pact on counsel’s contentions”. 

69. It is also well known cannon of interpreta- 
tion of statutes that the Parliament intends to 
do justice and avoid unjustice. Reference in 
this connection may be made a Ganesh Pd.Singh 
v. State of Bihar, 1977 B.B.C_J. 307 and Ma- 
hadeo Oil Mills v. S.D.M. Araria, A.I.R. 1976 
Pat. 86 where the law has been stated as fol- 
lows: 

“Without doing any violence to the express 
language of the statute, if it can be shown that 
the construction sought to be put by learned 
counsel for the respondents would result not 
only in palpable injustice, inconvenience and 
absolute hardship out also in absurdity, sucha 
construction, if possible should be avoided”. 
70. Considering the provision of Sec.7 of said 
Actand Rule6 of the Rules, in my opinion, the 
petitioners would be entitled to get rebate to 
the extent water is treated in its treatment 
plant so long the same continues to function 
smoothly. 

71. It is also useful to refer to the scheme of the 
said Act and the Rules framed thereunder 
relating to imposition ofcase. Payment of Cess 
as seen hercin before, is linked with the supply 
and/or consumption of water by the local au- 
thorities or by the industrialists for the pur- 
poses specified in Schedule 2 of the Act, in 
measurement of the water consumed is taken 
by the meter installed for the purpose. The 
standard of such meter and the places of such 
instalment are prescribed under the rules. 
72. The consumer is required to file returns in 
prescribed form. Rule 4 of the 1978 Rules 
provide that every consumer shall furnish on 
or before the 5th day of every calendar months, 
to the assessing authority a return in Form I 
showing the quantity of water consumed in the 
previous month. 

73. Form I appended to the said Rules pro- 
vides for the return regarding water consumed 
during a particular month. One of the columns 
of the said Form | provides for figures to be 
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supplied to the authorities under the said Act 
regarding quantity of watcr qualifying for re- 
bate according to the assessee. The said form I 
further provides a remarks column wherein 
the assessee for the purpose of claiming rebate 
under column 7 to indicate therein analytical 
and other reports annexed to the return in 
support of this claim. 
74. From the requirement of the law afore- 
mentioned it is clear that the assessee may 
claim rebate even if he is not in a position to 
treat the entire trade effluent or sewage in the 
water treatment plant installed in the premises 
of its work”. 

While recording my agrecment with the above, 

which is to be found in the judgment of S.B. Sinha, 

J., [have in my separate judgment said as follows: 
“Brother Sinha, J. has concluded that from the 
requirement of law it is clear that the assessee 
may claim rebate even if he is not ina position 
to treat the’entire trade effluent or sewage in 
the water treatment plant installed in the prem- 
ises of its work. The said conclusion alone shall 
make Sec.7 of the impugned Act, and Rule 7 
aforementioned reasonable. I fully concur with 


the conclusions recorded by Brother, Sinha, J. 


and accordingly allow the applications to the 
extent that the matter be remitted to the extent 
that the matter be remitted to the respondent 
No.2 for a fresh decision in accordance with 
law without misdirecting himself with respect 
to grant of rebate to the petitioner. Impugned 
orders as contained in Annexures 2 and 3 are 
quashed”, 
9. Learned counsel for the respondents has not 
been able to bring to my material to take a view 
other than one taken in the case of Tata Iron and 
Steel Company Lid v. State of Bihar, A.LR. 1991 
Pat. 75, cited supra. The view of the said judgment 
alone, as has been noticed therein, will save Sec.7 
of the Act from being declared ullra vires. It will 
not lein the mouth of the respondents to say that 
they shall realise a tax and shall not extend the 
rebate to a person who has contributed to the 
treatment of the effluents and by that method 
rendered the service as required by the statute to 
enable him to claim a rebate. It will be most 
unreasonable in my view to say that a person can 
claim rebate only when the treatment by the plant 
installed by him is successful, in the sense that no 
further treatment of the effluent is required at all, 
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assigning to the word “successful” in such a situ. 
ation will be a rclativesuccess and notan absolute 
SUCCESS. 

10. For the reason that I have taken the view that 
while deciding whether the petitioner is entitled 
toarebateor not, the respondents shall be obliged 
to determine the extent of the treatment provided 
by the plant installed by it and since no such 
determination is available, ıt is a fit case, in my 
opinion, to remit the whole matter to the second 
respondent for a fresh decision in a accordance 
with law without misdirecting himself with re- 
spect to grant of rebate to the petitioner. Im- 
pugned orders for the said reasons, are quashed. 
The case is remitted for a re-hearing and disposal 
in accordance with law by the second respondent 
in the light of the observations made above. The 
writ petitions are, accordingly, allowed. There 
Shall be no order as to costs. 


BS. were Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: S.M.Ali Mohamed, J. 
W.P.Nos.19341 and 19343 of 1992 16th June, 1994. 


Srce Andal! & Co., 
v. 
The Chairman and Managing Director, Tamil Nadu 
Textile Corporation Limited and another 

... Respondents. 


.. Petitioner 


Constitution of India (1950), Arts.12, 19(1)(g) and 
226 - Contract entered into by Tamil Nadu Textile 
Corporation, an instrumentality of the State - Breach 
of, by Corporation - Writ will not lie to enforce. 

There is force in the contention of the learned 
counsel for the respondent that as far as commer- 
cial contracts are concerned, the instrumentality 
of the State as the Tamil Nadu Textile Corpora- 
tion is in the same position as a private individual 


I] Sree Andal & Co. v. Tamil Nadu Textile Corporation Ltd. (Ali Mohammed, J.) 


and has the right to conduct its business and if 
there is breach of contract the remedies are open 
to the petitioner for damages and it is not open to 
the petitioner to contend that it has violated its 
right to carry on business under Art.19(1)(g) of 
the Constitution. As the dispute relatcs to onc of 
contract and the alleged breach of the same, it is 
open to the petitioner to take appropriate legal 
proceedings in the matter. [Para. 6] 
Case referred to: 

C.K.Achuthan v. The State of Kerala, A.I.R. 1959 
S.C. 490: 1959 K.L.T. (S.C.) 1: 1959 Ker.L.J. 103: 
1959 S.C.J. 465: (1959)I M.L.J. (S.C.) 164: 1960 
S.C.A. 33: (1959)1 An.W.R. (S.C.) 164. [Para. 5] 
Petitions under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein andin the respcctive affidavits filed therc- 
with, the High Court will be pleased to issue writs 
of (i) certiorarified mandamus calling for the rec- 
ords of the respondent namcly Tender Notice 
No. VI/92-93/1749 dated 13.7.1992 and quash the 
same and consequently direct the respondent to 
allot the tender to the petitioner. (in W.P.No.19341 
of 1992) and (ii) mandamus directing the respon- 
dent to pay compensation amount of Rs.8,691.80 
towards interest at the rate of 24% for the margin 
money paid for bank guarantee from 27.2.1992 to 
19.10.1992 Rs.94,277.00 towards intercst at the 
rate of 24% from 1.4.1992 to 19.10.1992 for the 
petitioner’s personal investment of Rs.7,09,800 to 
finish 70% of remaining 39 powerlooms and 
Rs.25,000 towards compensation for time loss and 
mental strain caused to the petitioner in conncc- 
tion with the respondent’s supply order, totalling 
to pay compensation amount of Rs.1,27,968.00 
(in W.P.No.19342 of 1992) respectively. 
P.H.Pandian, for Petitioner. 

T.R.Rajagopalan, for Respondent No.1 in W.P.No. 
19341 of 1992 and for Respondent in W.P.No. 
19342 of 1992 and for Respondent No.2 in 
W.P.No.19341 of 1992. 

The Court made the following 

ORDER: The petitioner herein Sree Andal and 
Company is a partnership firm. The Managing 
Partner in the affidavit filed in support of his 
petition has averred that he 1s the Managing Part- 
ner of Sree Andal and Company, Komarapalayam, 
manufacturer of superior quality powerlooms, 
spindle tapelooms, Dropbox Looms, Nepal Pedal 
Looms, Blowroom scutcher, Hopper Fecder, 
Hopper Bale Breaker, Mono-cylinder, Step Cleaner 
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etc.,and itis a SSI Unit and as such participated in 
the tender called for by the Chairman and Manag- 
ing Director of Tamil Nadu Textile Corporation 
on 13.7.1992 for the purchase of 56" Recd space 
Drop Box Powerlooms 100 nos. 72’ R.S. plain 
Powerlooms-S0 nos. and 72" R.S.Powerloom with 
Drill Motion attachment 58 nos. 

2. The respondent’s tender was accepted with 
regard to 43 looms out of which 4 looms were 
supplied by the petitioner. Subsequently, the bal- 
ance was cancelled by G.O.Ms.No.43, Adi Drav- 
idar and Tribal Welfare Department, on the rec- 
ommendation of the Director of Handlooms and 
Textiles to reduce the number of looms to be 
installed to the extent necessary in the aforesaid 
socicties in view of the escalation of the of the 
project cost in order to cnable the scheme to be 
implemented within the original estimated cost. 
The respondent returned the bank guarantee for 
Rs.2,23,600 to the petitioner. Subsequently, by 
G.O.Ms.No.89, Handlooms, Handicrafts, Textiles 
and Khadi (D2) Department (HHT & K), dated 
20.3.1992, under a separate scheme, supply of 
1,000 numbers of looms to be given to handloom 
weavers, was placed with Sunrise Industrials, 
Karnataka. Aggrieved by the said order of cancel- 
lation of the original looms supplicd by the peti- 
tioner, he has filed this writ petition for issue of a 
writ of ceruorarified mandamus. 

3. A counter-affidavit has been filed on behalf of 
the respondent whercin the respondent has taken 
thestand that the supply of 1,000 looms allotted to 
Sunrise Industrials, Karnataka relates to a sepa- 
ratescheme sanctioned by the Government under 
G.O.Ms.No.89, dated 20.3.1992 and it is not con- 
nected with the earlier scheme and the petitioner 
has no right to insist that he should be considered 
under the fresh scheme. 

4. Mr.P.H.Pandian, learned counscl for the peti- 
tioner vehemently contended that the petitioner 
has invested huge sums of money borrowed from 
third parties and the cancellation of the tender 
after supply of 4 looms is against the guarantee 
given in Art.19(1)(g) of the Constitution of India. 
He further submit that having once accepted the 
tender, the petitioner has no right to cancel the 
same before the entire quantity was supplied and 
the action of the petitioner was arbitrary. 

5. On the other hand, learned counsel for the 
respondent submitted that Tamil Nadu ‘Textiles 
Corporation, an instrumentality of the State 
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Government with regard to the contract is in the 
same position as an individual and there is no 
question of invoking Art.19(1)(g) and Art.14 with 
regard to such transactions. In support of the said 
contention, learned counsel for petitioner cited 
the ruling of the Supreme Court in CK Achuthan 
v. The State of Kerala and others, ALR. 1959 S.C, 
490: 1959 K.L.T. (S.C.) 1: 1959 Ker.L.J. 103: 1959 
S.CJ. 465: (1959) I M.LJ. (S.C.) 164: 1960 S.CA. 
33: (1959)1 An.W.R. (S.C.) 164, wherein the Su- 
preme Court has observed as follows: 
“The gist of the present matter is the breach, if 
any Of the contract said to have bccn given to 
the petitioner which has been cancelled cither 
for good or bad reasons. There is no discrimi- 
nation, because it is perfectly open to the 
Government, even as it is to a privale party, to 
choose a person to their liking, to fulfil con- 
tracts which they wish to be performed. When 
one person is chosen rather than another, the 
aggrieved party cannot claim the protection of 
Art.14, because the choice of the person to 
fulfil a particular contract must be left to the 
Government. Similarly, a contract which is 
held from Government stands on no different 
footing from a contract held from a private 
party. The breach of the contract, if any, may 
entitle the person aggrieved to sue for dam- 
ages or in appropriate cases, even specific 
performance, but he cannot complain that there 
has been a deprivation of the right to practise 
any profession or to carry on any occupation, 
trade or business, such as is contemplated by 
Art.19(1)(g). Nor has it been shown how Art.31 
. ofthe Constitution may be invoked to prevent 
cancellation ofa contract in exercise of powers 
conferred by one of the terms of the contract 
itself.” 
6. There is force in the contention of the Icarned 
counsel for the respondent that as far as the 
commercial contracts are concerned, the instru- 
mentality of the State such as Tamil Nadu Textile 
Corporation is in the same position as a private 
individual and has the right to conduct its busi- 
ness, and if there is breach of contract, the reme- 
dies are open to the petitioner for damages and it 
is not open to the petitioner to contend that it has 
violated its right to carry on busincss under 
Art.19(1)(g) of the Constitution. Mr.P.H.Pandian, 
learned counsel for the petitioner vehemently 
contended that the respondent ought to have chosen 
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the petitioner, a small scale organiser functioning 
in Tamil Nadu instead of choosing Sunrise Indus- 
trials which is functioning at Karnataka State and 
the norms with regard to giving preference to 
small scale industries have been violated by the 
respondent. There is force in the contention of 
Mr.P.H.Pandian as far as the above contention is 
concerned. However, as the dispute relates to one 
of contract and the alleged breach of the same, it 
is open to the petitioner to take appropriate legal 
proceedings in the matter. In view of the above, 
there “are no merits in the writ petition. Accord- 
ingly, the writ petition is dismissed. Upon the facts 
and circumstances, there shall be no order as to 
costs. 
B.S. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdu! Hadı, J. 


S.A.No.824 of 1993 and C.R.P.No.2243 of 1993 
16th March, 1994. 


D.Balasubramanian 
v. 
R.Ramaswamy Naidu and others ... Respondents. 


„Appellant 


(A) Tamil Nadu City Tenants Protection Act (HI of 
1922), Sec.3 - Compensation for superstructures - 
Tenant denying title of landlord cannot claim com- 
pensation. 

In view of the denial of title, the tenant is not 
entiticd to any right to claim compensation for 
superstructures under Sec.3 of the Tamil Nadu 
City Tenants Protection Act. [Para. 9] 
(B) Civil Procedure Code (V of 1908), Sec. 92- De 
facto mustee of temple - Can file suit for possession 
of temple properties. 

It is settled law that even a de facto trustee of a 
temple and its properties can maintain an action 
for recovery of possession of the temple proper- 
lies. [Para. 12] 


H} Balasubramanian v. Ramaswamy Naidu (Abdul Hadi, J.) 


Cascs referred to: 

Sundareswarar Devasthanam v. Marimuthu, A.L R. 
1968 Mad. 369. [Para. 4] 

Bhargavakula Nainargal Sangam v. Arunachala 
Udayar, (1990)1 L.W. 46 (D.B.). [Para. 6] 
Bhargavakula Nainargal Sangam v. Chakkavarthi, 
(1992)2 M.L.J. 83. [Para. 6] 

Raj (died) v. Idol of Sri Thanthonneswarswami, 
(1993)1 M.L.J. 387. [Para. 6] 

M.Subbarao v. P.V.K. Krishna Rao, A.LR. 1989 
S.C. 2187. [Para. 8] 

Appeal against the decree of the Principal District 
Court, Madurai, dated 25.6.1993 in Appeal Suit 
No.138 of 1991 preferred against the decree of the 
court of the I Additional Subordinate Judge, 
Madurai, dated 16.9.1991 in Original Suit No.582 
of 1986. 

The Court delivered the following 
JUDGMENT: Since both the second appeal and 
the Civil revision petition are connected, they are 
taken up together. 

2. The 1st defendant in O.S.No.582 of 1986 on the 
file of the First Additional Sub Court, Madurai, is 
the appellant in the second appeal and petitioner 
in thecivil revision petition. The said suit was filed 
by 17 plaintiffs. Plaintiffs 1 to 5, 8 to 11 and 13 to 
16 and defendants 2 and 3 are respondents in the 
second appeal civil revision petition. 

3. The suit is for possession of the suil property, 
which is part of Door No.42 and measure 400sq.ft. 
while the entire Door at 42 measures about 700 ft. 
The appellant also filed C.T.O.P. No.31 of 1987 
undcr Sec.9 of the City Tenants Protection Act for 
purchase of the suit property on the footing that 
he is tenant of the suit site, over which he has put 
up his own superstructure. 

4. The suit has been decreed concurrently both by 
the trial court and the appellate court in A.S.No.138 
of 1981 on the file of the District Court, Madurai. 
Likewise, the abovesaid C.T.O.P.No.31 of 1987 
and the subsequent C.M.A.No.2 of 1991 were 
concurrently dismissed holding that theappellant 
is not entitled to the bencfits under Scc.9 of the 
City Tenants Protection Act on the ground that 
the site is a temple properly and the principle of 
“res extra commercium?” would apply to the suit 
site, it being part of temple property. The courts 
below in this‘connection relied on Sundareswarar 
Devasthananiv. Marimuthu, ALR. 1968 Mad. 369. 
5. Now before me, Icarned counsel for the appel- 
lant/petitioner makes the following submissions: 
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(1) The courts below erred in holding that the suit 
site is ‘res extra commercium”’ and the decision in 
Sundareswarar Devasthanam v. Marimuthu, ALR. 
1968 Mad. 369, is applicable. (2) If the suit prop- 
erty 1s private family temple property as held by 
the courts below, the principle of ‘res extra 
commercium’ would not apply to such a property. 
There is no temple at all in the above referred to 
400 sq. ft. site, which alone is the suit property, 
even assuming that there is some family deity in 
the portion north of it and that the said portion 
also comes under the above referred to Door 
No.42. The above referred to 400 sq. ft. site is 
different from the said northern portion where 
the abovesaid deity may exist. (3) The suit site is 
neither a trust property, nora private family temple 
property, as found by the courts below. The suit 
itsclf is laid by the above said 17 plaintiffs only in 
their individual capacities. There is no suit as such 
filed by the rrustees of any temple for recovery of 
temple property. Further the prayer in the suit is 
also not for recovery of the suit property for the 
benefit of the alleged temple or trust. The plain- 
tiffs alone, in their individual capacities want to 
recover possession of the property. But, having 
found that the suit property is the property of a 
private family temple, the courts below erred in 
granting the decrece for possession in favour of 17 
plaintiffs in their individual capacitics. 

6. On the other hand, Icarned counsel for the 
plaintiffs/ respondents, apart from reiterating the 
reasoning of the court below in decrecing the suit, 
submits that the appellant is not entitled to the 
benefits of the Tamil Nadu City Tenants Protec- 
tion Act, either under Scc.9 or under section thereof 
since he has denicd the utle of the landlords- 
plaintiffs, setting up title in the 2nd defendant, 
alleging that the suit property was exclusively 
belonging to the 3rd defendant, who has sold to 
the 2nd defendant under Ex.A-8 (1985). Accord- 
ing to learned counsel, he has so denicd the title in 
Ex.A-18, dated 6.4:1986, the reply to the suit no- 
tice Ex.A-14, dated 1.4.1987. In support of this 
contention, he relied on Bhargavakula Nainargal 
Sangam v. Arunachala Udayar, (1990)1 L.W. 46 
(D.B), Bhargavakula Nainargal Sangam v. Chakkav- 
arthi, (1992)2 M.L.J. 83 and Raj (died) y. Idol of Sri 
Thanthonneswarswami, (1993)1 M.L.J. 387. The 
said learned counsel also maintained that even for 
a family temple property, the principle of “res 
extra conimercium ”’ would apply. Then, regarding 
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the abovesaid third submission of the learncd 
counsel for the appellant, the said Iearncd counsel 
maintains that the suit is maintainable since though 
the cause title of the suit may show that the plain- 
tiffs have sued not in their capacity of the trustees 
of the abovesaid temple, the body of the plaint 
would clearly show that the suit is laid by the 
plaintiffs only as trustees of the abovesaid temple 
and that even though some of the trustees figure 
only as defendants, the suit by the other trustees is 
maintainable. 
7, Of the above three main submissions, learned 
counsel for the appellant/ petitioner, I do not 
think that it is necessary to deal with the first two 
submissions since it is clear to me that thecounter 
submission of learned counsel for the respon- 
dents/ plaintiffs, viz., that because of denial of title, 
the appellant cannot have the benefits under the 
Tamil Nadu City Tenants Protection Act has tobe 
upheld as correct. So I shall first dea] with that 
question relating to denial of tile, The said denial 
of title is found in Ex.A-18 dated 6.4.1986, the 
reply to the suit notice, Ex.A-14, sent by defen- 
dants 1 and 2. The relevant portions in Ex.A-18, 
whereby the title of the plaintiffs to the suit prop- 
erty in Door No.42, is denied are as follows: 
“The allegation that your clients are also en- 
titled to any portion of Door No.42, is false and 
is hereby denied ..... Thus my client No.2 is the 
owner of the site in Door No.42 ...... Your 
clients have absolutely no right, title or inter- 
est in the site in Door No.42 ..... Your clients 
have no right to terminate the tenancy because 
they are not the owncrs of the property”. 
8. Now, the law on the point is well settled. In Raj 
(died) v. [dol of Sri Thanthonneswarswanu, (1993)1] 
M.L.J. 387, I have myself held following Bhar- 
gavakula Nainargal Sangam v. Aninachala Udayar, 
(1990)1 L.W. 46 (D.B), that such a denial of title 
would disentitle a tenant to get the benefits of the 
Tamil Nadu City Tenants Protection Act. In 
Bhargavakula Nainargal Sangam v. Chakkavarthi, 
(1992)2 M.L.J. 83, the principle was applied even 
to a case where the denial of title was prior to the 
institution of the suit, in the reply notice issucd by 
the tenant, as in the present casc. ] may point out 
that all these decisions follow M.Subbarao v. 
P.V.K Kristina Rao, A.LR. 1989 S.C. 2187. The net 
result is that the second appeal has to be dismissed 
solely on this ground, viz, denial of title by the 
appellant petitioner. 
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9.No doubt learned counsel forthe appellantalso 
argucd towards the end that even if the appellant 
is not entitled to purchase the suit land under 
Sec.9 of the City Tenants Protection Act, he is 
entitled to claim compensation for his superstruc- 
ture on the suit land under Scc.3 of the said Act. 
But, in view of the abovesaid denial of title, he is 
not entitled to any right to claim such compensa- 
tion under Sec.3 of the Act. In the above referred 
to Raj (died) v. Idol of Sri Thanthonneswarswami, 
(1993)1 M.L.J. 387, itself I have dealt with this 
question. After referring to the above referred to 
Division Bench judgment in Bhargavakula Nainar- 
gal Sangam v. Arunachala Udayar, (1990)1 L.W. 
46 (D.B), I have stated in paragraph 12 of my 
judgment as follows: 
“Further the question that was referred to the 
abovesaid Division Bench, which decided the 
abovesaid case is only in general! terms, viz., 
“whether a tenant in respect of a vacant site, 
who denies title of the landlord, is entitled to 
the benefils of the Madras City Tenants Pro- 
tection Act”. To the said question, the answer 
of the Division Bench was in the negative and 
the Division Bench finally concluded as fol- 
lows: 
“Consequently, we hoid that the benefits under 
the Act can be given only to certain class of 
tenants who claim right under a tenancy agree- 
ment and not to the persons who claim to be 
the owners of the properties or set up title in 
others.” 
Further, [also pointed out the following observa- 
tion of the abovesaid Division Bench: 
“We have come to the conclusion from the 
preamble and the definition of tenant found in 
the Act that the benefit is intended to be given 
Only to certain class of renants who claim right 
under a tenancy agreement and not to the per- 
sons who claim to be owners or set up title on 
others. [Italics supplied] 
In the above Raj (died) v. Idol of Sri Thanthonnes- 
warswanu, (1993)1 M.L-J. 387, I have also ob- 
served as follows: 
“But the learned counsel for the appellants 
States that the appellants would be given atleast 
compensation for the superstructure. But even 
the benefits under the said Scc.3, they cannot 
claim, in view of my abovesaid decision. Under 
the Transfer of Property Act, the tenant can- 
not claim as of right, that when the landlord 
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takes possession of the land, he should pay 
compensation for thesuperstructurc put up by 
the tenant, the tenant can only remove the 
superstructure. No doubt, under the gencral 
law, the landlord alone has got option cither to 
pay compensation for the superstructure and 
take thesuperstructure along with the land, or 
to take the land alone. In the latter case, the 
tenant has only to remove thesuperstructurcif 
he so desires. Therefore, there is nothing wrong 
in the decree that has been given by the lower 
appellate court. However, opportunity should 
be given to the appcllants to remove the supcr- 
structure by themsclves.” 
Thercfore, while confirming the decrece for pos- 
session granted by the courts below, in this case 
also I should grant time for the appellant to re- 
move the superstructure put up by him in the suit 
land. 
10. Regarding the third submission of the learned 
counscl for the appcllant/petitioner, which deals 
with the maintainability of the suit as mentioned 
above, I‘have to state that this submission has no 
merit. No doubt, the cause title of the suit shows as 
if the suit is laid by 17 plaintiffs in their individual 
capacitics and not in the capacity of trustees of the 
abovesaid private family temple. But, reading of 
the body of the plaint would make it clear that the 
suit is laid by the plaintiffs only in thcir capacity as 
persons managing the abovesaid private family 
temple. In paragraph 7 of the plaint it is specifi- 
cally mentioned thus: 
“The scheduled property is a private temple 
called “Ellamman Temple”, Door No.42, 
Dindigu! Road, Madurai Town. ...... It is a 
private temple managed by the plaintiffs and 
defendants 3 to 9’s predecessors-in-interest”. 
Later on also in paragraph 12 of the plaint it is 
Stated thus: 
“Itis observed in the judgment (O.S.No.132 of 
1928) that Door No.42, (suit temple) was kept 
in thc family i.e. upholding the suit property as 
family property and also it was decree that the 
management of the temple will be by rotation, 
by each family for onc year ....... 
Here, it may also be incidentally noted that even 
though itis mentioned that suit property is upheld 
as family property in the abovesaid judgment, 
what is meant is only that the suit property is 
upheld as family property. The said judgment is 
also only to that cffect. 
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11. The cause of action paragraph of the plaint 
also runs as follows: 
“The cause of action for the suit arose on 
13.5.1993 when the suit property endowed as a 
family temple in the partition decd and in the 
year 1928 the character of the property was 
decided as temple property in O.S.No.132 of 
1928 on the file of the Subordinate Judge, 
Madurai... the plaintiffs and defendants 3 to9 
were in continuous possession of the suit prop- 
erty as their family templc.....” 
I may also point out that in paragraph 6 of the 
written statement of the appellant, the defence 
plea itself as follows: 
“The repeated allcgation that a temple itself 
has been built and the plaintiffs and the defen- 
dants 3 to 9 are its trustecs are all false and are 
hereby denicd”. 
This also shows that the appcllant also procceded 
to trial only on the footing that the plaintiffs 
claimed the suit property only in the capacity of 
the trustees of theabovesaid temple. Thercfore, it 
is clear that the suit is laid by the plaintiffs only in 
the capacity of trustecs, who are inmanagementof 
the abovesaid temple. 
12. No doubt, it is also sought to be argucd by the 
Iearned counsel for the appellant as well the learned 
counsel for the 3rd defendant/15th respondent 
that even assuming that the plaintiffs are trustees 
of the abovesaid temple, they cannot themselves 
file the suit when admittedly there are other trus- 
ices, who have not joined in filing the suit. But, 
this contention also has no merit. It is settled law 
that even a de facto trustee of a temple and its 
propertics could maintain an action for recovery 
of possession of the temple property. No doubt, in 
this connection Scc.48 of the Trust Act was relied 
on. But, the Trust Act, itself has no application to 
a religious endowment, as the present one. 
13. The net result is the second appeal and civil 
revision petition are dismissed. No costs. Two 
months time is granted for removal of the super- . 
structure put up by the appellant over the suit 
property. If within that time, the appellant docs 
not remove the superstructure, the plaintiffs could 
execute the decree and take posscssion of the suit 
land along with the superstructure thereon. 


B.S. ---- Appeal and petition dismissed. 
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[Full Bench] 
IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, Bakthavatsalam and 
Janarthanam, JJ. 


C.M.P.No.14783 of 1993 in ASSR. No.42494. of 
1992/ C.M.P.No.15250 of 1993 in ASSR. No.50879 
of 1992/ C.M.P.No.13001 of 1993 in ASSR. No.92793 
of 1990/ C.M.P.No.13002 of 1993 in ASSR No.92795 
of 1990/ €.M.P.No.11215 of 1993 in CMASR. 
No.56162 of 1993/ C.M.P.No.11216 of 1993 in 
CMASR. No.56162 of 1993 20th December, 1993. 


The Special Tahsildar (L.A.), B.H.E.L., Ranipet 

„Petitioner 
V. 
M.G.Sampathkumar and another ... Respondents. 


Limitation Act (XXXVI of 1963}, Sec.5 - Applica- 
tion for certified copy of the judgment decree of the 
trial court - Made after the expiry of the time pre- 
scribed for filing the appeal - Petition for condoning 
the delay tn filing the appeal - Whether maintamable 
- Whether sufficient cause is shown for condoning 
the delay or not is to be decided. 

Sec.5 of the Limitation Act does noi prohibit any 
appellant/ applicant to file an application under 
Sec.5 of the Limitation Act to condone the delay. 
Even if the appellant/ applicant has applicd for 
and obtained certified copies of judgment and 
decree after prescribed period of limitation in all 
cases what is to be decided is whether sufficient 
cause has shown or not. [Para. 10] 
Cascs referred to: 

Molukka Naidu v. R.V.Palaniappan (1993)2 L.W. 
382: 1993 T.L.NJ. 278. (Paras. 3, 4, 6] 

Ramialv. Reva Coalfields Limited, A.LR. 1962S.C. 
361. [Paras. 3, 5, 6] 

The Land Acquisition Officer y. Kannan Pillai, 
(1992)2 L.W. 28. [Paras. 3,4] 

Ramalingam Pillaiv. Arunachalam Pillai, (1988)2 
M.LJ. 139. (Paras. 3, 4] 

Krishna v. Chathappan, LL.R. 13 Mad. 269. 
[Paras. 5, 6] 

Parthasarathy v. Stare of Andhra Pradesh, A.I.R. 
1966 S.C. 38. [Para. 5) 

State of West Bengal y. Howrah Municipality, A.LR. 
1972 S.C. 749. [Para. 6] 

Dinabandhu v. Jadumont, ALR. 1954 S.C. 411. 
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Collector, Land Acquisition, Anantang v. Katiji, 
A.LR. 1987 S.C. 1353. |Para. 8] 

The Order of the Full Bench was made by 
Bakthavaisalam, J.: The question referred to us is 
whether anapplication under Scc.5 of the Limita- 
tion Act for condonation of delay in filing-an 
appeal is maintainable, if the application for cer- 
tified copies of the judgment and decree of the 
trial court has been made after the expiry of the 
ume prescribed for the appeal, 

2. C.M.P.Nos.14783, 15250, 13001, 13002, 11215 
and 11216 of 1993 arc filed to condone the delayin 
filing the ASSR No.424% of 1992, ASSR.No.50879 
of 1992, ASSR.No.92793 ol 1990, ASSR.No.92795 
of 1990 CMASR. No.56162 of 1993 and CMASR. 
No.56162 of 1993 respectively sought to be pre- 
ferred to this Court against the judgment and 
decree made in L‘A.O.P.No.26 of 1990 on the file 
of Sub Court, Cuddalore, in L.A.O.P.No.8 of 1985 ' 
on the file of Sub Court, Ponnamalice, in 
L.A.O.P.No.106 of 1987 on the file of Sub Court, 
Arani in L.A.O.P.No.109 of 1987 on the file Sub 
Court, Arani, in M.A.C.T.O.P. No.250 of 1987 on 
the file of Motor Accidents Claims Tribunal, 
Coimbatore and in M.A.C.T.O.P. No.250 of 1987 
on the file of Motor Accidents Claims Tribunal, 
Coimbatore respectively. 

3. When these petitions were posted before a 
Division Bench, to which one of us (Srinivasan, J.) 
was a party the petitions were opposcd by learned 
counsel for the respondents on the ground that 
the petitions were not maintainable as the appli- 
cations for obtaining certified copies of the judg- 
ment and decree of the court below have been 
made after the expiry of nincty days from the date 
of the delivery of the judgment in each case. One 
of us (Srinivasan, J.) has expressed a view in Molukka 
Naidu v. RV. Palaniappan (1993 )2 L.W. 382: 1993 
T.L.N.J. 278, that the petitions are maintainable 
and in each case the court has to decide whether 
the delay is properly explained. However, Abdul 
Hadi, J. has taken a different view in S. Pakkiaraj y. 
S.N.Kulasekaran, C.M.P.No.14089 of 1991 etc., by 
order dated 14.9.1993, holding that an application 
filed under Sec.5 of the Limitation Act is not 
maintainable iftheapplication-for certified copies 
ofjudyment and decree of the lower court has not 
been made within ninety days [rom the date of 
decroc. The question depends upon the interpre- 
tation of the decision of the Supreme Court in 
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Ramilaly. Reva Coalfields Limited, A.1.R. 1962 S.C. 
361 and that of a Division Bench of this Court in 
The Land Acquisition Officer y. Kannan Pillai, 
(1992)2 L.W. 28, wherein the Division Bench has 
approved theruling in Ramalingam Pillaty. Arun- 
achalam Pillai, (1988)2 M.L.J, 139. 
4. Itis not necessary to refer to the facts, as alleged 
in the affidavits at this stage. Part I] of the Limita- 
tion Act, 1963 speaks of limitation of suits, ap- 
peals and applications. Sec.5 of the Limitation 
Act, 1963, provides for extension of prescribed 
period in certain cases and it reads as follows: 
“ „Extension of prescribed period in certain cases: 
Any appeal or any application, other than an 
application under any of the provisions of 
O.21 of the Code of Civil Procedure, 1908 may 
be admitted after the prescribed pcriod if the 
appellant or the applicant satisfies the court 
that he had sufficient cause for not preferring 
the appeal or making the application within 
such period...” 
Thedefinition for the term ‘period of limitation’ is 
found in Sec.2(j) of the Limitation Act, 1963 
(hereinafter referred to as the ‘Act’) and Sec.2(j) 
reads as follows: 
«.....” Period of limitation” means the period of 
limitation prescribed for any suit, appeal or 
application by the Schedule and “prescribed 
period” means the period of limitation com- 
puted in accordancewith the provisions of this 
ACL...” 


Sec.12is also relevant for the purpose of deciding - 


the issue in this case which refers to the computa- 

tion of period of limitation and it reads as follows: 
“Exclusion of time in legal proceedings: (1) In 
computing the period of limitation for any 
suit, appeal, or application, the day from which 
such period is to be reckoned, shall be cx- 
cluded. 
(2) In computing the period of limitation for 
an appeal or an application for leave to appeal 
or for revision or for review ofa judgment, the 
day on which the judgment complaincd of was 
pronounced and the time requisite for obtain- 
ing a copy of the decree, sentence or order 
appealed from or sought to be revised or re- 
viewcd shall be excluded. 
(3) Where a decree or order is appealed from 
orsought to be revised or reviewed or wherean 
application is made tor leave to appeal from a 
decree or order, the time requisite for obtain- 


inga copy of the judgment on which the decrce 

or order is founded shall also be excluded. 

(4) In computing the period of limitation for 

an application to sct aside an award, the time 

requisite for obtaining a copy of the award 

shall be excluded...” 
In Ramalingam Pillai v. Arunachalam Pillai and 
others, (1988)2 M.L.J. 139, a question arose as to ` 
whether the appellant who preferred an appeal, is 
entitled to the bencfits of computing the period of 
limitation’ where such an application has been 
made after the prescribed period for preferring 
the appeal. In that case, it has been held that when 
the petitioner, who had admittedly made an appli- 
cation for copics of the judgmentand decreesafter ` 
the expiry of the period of limitation, cannot claim 
to exclude the time taken for obtaining the copics 
while computing the period of nincty days under 
Art.116(a) of the Limitation Act, 1963. This ques- 
tion again came up for consideration before Pad- 
mini Jesudurai, J. in an unreported decision in 
C.M.P.No.2328 of 1991 in CRPSR.No.5453 of 1991 
and by order dated 17.7.1991, the \carned Judge 
rejected the plea that Scc.5 of the Limitation Act 
can never be invoked in a case where the copy 
application has been made after the period of 
limitation. In that casc, the learned Judge referred 
to the decision in (7988)2M L.J. 139 and held that 
the abovementioned decision cannot be taken as 
laying down the law and that what is laid down in 
the above decision is not that if the copy applica- 
tion is made after the period of limitation, Sec.5 of 
the Limitation Act can never be invoked. A Divi- - 
sion Bench is this Court in The Land Acquisition 
Officer v. Kannan Pillai, (1 992)2 L.W. 28, has held 
that if the application for copy of the judgment 
and decree itself was made after the expiry of the 
period of limitation there is no scope at all under 
Sec.12 of the Limitation Act for exclusion of the 
time taken for obtaining the said copy-while 
computing the period of limitation. In that case, 
the Division Bench considered the scope of 
Art.116(a) of the Limitation Act, 1963, under 
which a period of 90 days is prescribed for prefer- 
ring an appcal before this Court and time com- 
mences to run from the date of the decree. The 
Division Bench referred to a passage in (1988) 2. 
M.L.J. 139 at 142 and accepted the view of a 
learned single Judge of this Court. One of us ` 
(Srinivasan, J.) had an occasion to consider the 
issuc in the case in Molukka Naidu and three others 


407 


408 


v. RY. Palaniappan (1993)2 L.W. 382: 1993 T.L.NJ. 
278 and explained the decision of the Division 
Bench in (1992)2 L.W. 28 mentioned above. In 
that case, one of us (Srinivasan,J.) following the 
judgment of the Supreme Court in Parthasarathy 
v. State of Andhra Pradesh, A.I.R. 1966 S.C. 38, has 
held that if the application for copies of the judg- 
ment and decree are filed after the period of 90 
days from the date ofjudgment, naturally, the time 
taken by court for issuing certified copies cannot 
be excluded under Sec.12 of the Act. It has also 
been held the Division Bench has not held that 
Sec.5 cannot be invoked by a party who has ap- 
plied for certified copies of judgment and decree 
after the expiry ofa period of 90 days and that the 
party has to explain that period also as part of the 
delay. However, Abdul Hadi, J. in an unreported 
decision in S.Pakkiaraj v. S.N.Kilasekaran, 
CM.P.No.14089 of 1991 etc., by order dated 14.9.1993, 
differed from the decision rendercd by one of us 
(Srinivasan, J.) which is reported in 1993 T.N.LJ. 
278: (1993)2 L.W. 382 and also other decisions, 
cited supra, except that of the decision rendered by 
Padmini Jesudurai, J. inC.M.P.No.2328 of 199] in 
CRP.SR.No.5453 of 1991, dated 17.7.1991, which 
has not been brought to the notice of any of the 
learned Judpes, who decided the issue, in the 
decisions cited above. 
5.InRamlaly. Reva Coalfields Limited, A.I.R. 1962 
S.C. 361, the Supreme Court had an occasion to 
consider the scope of Arts.5 and 14 of the Limita- 
tion Act, 1908. The short question that icll before 
the Supreme Court for consideration was with 
regard to construction of Scc.5 of the Limitation 
Act, 1908. The appellant therein a firm, suffered 
an ex parte decree and the decrec was passed on 
9.11.1954. Against the said decree the appellant 
therein preferred an appeal on 17.2.1955. On 
19.2.1955, the appellant filed an application un- 
der Sec.5 of the Limitation Act and prayed that 
one day’s delay in filing the appeal should be 
condoncd because one of the partners of the firm, 
fell ill on 16.2.1955, the last day in filing the 
appeal. The delay was not condoncd and the ap- 
peal was dismissed on 6.8.1955. When this issue 
came up before the Supreme Court, the Supreme 
Court considered the scope of Sec.5 of the Limita- 
tion Act, 1908 and also approved the observations 
of this Court in Krishna v. Chathappan, LL.R. 13 
Mad. 269, and it has held as follows: 
“In construing Sec.5 it is relevant to bear in 
or mind two important considerations. The first 
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consideration is that the expiration of the period 
of limitation prescribed for making an appeal 
gives rise to a right in favour of the decrec- 
holder to treat the decrec as binding between 
the parties, In other words, when the period of 
limitation prescribed has expired the decrec- 
holder has obtaincd a benefit under the law of 
limitation to treat the decree as beyond chal- 
lenge, and this legal right which has accrued to 
the decree holder by lapse of time should not 
be light-hcartedly disturbed. The other con- 
sideration which cannot be ignored is that if 
sufficient cause for excusing delay is shown 
discretion is given to the Court to condone the 
delay and admit the appeal. This discretion has 
been deliberately conferred on the court in 
order that judicial power and discretion in that 
bchalfshould be exercised to advance substan- 
tial justice. As has been observed by the Ma- 
dras High Court in Krishna v. Chathappan, 
LL.R. 13 Mad. 269. 
“Sec.5 gives the Court a discretion which in 
respect of jurisdiction is to be exercised in the 
way in which judicial power and discretion 
ought to be exercised upon principles which 
are well understood; the words ‘sufficicnt cause’ 
receiving a liberal construction so as to ad- 
vance substantial justice when no negligence 
nor inaction nor want of bona fide is imputable 
to the appellant...” 

In that case, the Supreme Court, construing the 

term “within such period” has held as follows: 
“... The context seems to suggest that “within 
such period” means within the period which 
ends with the last day of limitation prescribed. 
In other words, in all cases falling under Sec.5 
what the party has to show is why he did ndt file 
an appeal on the last day of limitation pre- 
scribed. That may inevitably mcan that the 
party will have to show sufficient cause not 
only fornot filing t(heappeal on the last day but 
to explain the delay made thereafter day by day. 
In other words, in showing sufficient cause for 
condoning the delay the party may be called 
upon to explain for the whole of the delay 
covered by the period between the last day 
prescribed for filing the appeal and the day on 
which the appeal is filed. To hold that the 
expression “within such period means 
during such period would in our opinion be 
repuganant in the context...” 

The Supreme Court in that case has emphasised 
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the fact that even after sufficient cause has been 
shown a party is notentitled to the condonation of 
delayin questionas a matter ofright and the proof 
of a sufficient cause is a condition precedent for 
the exercise of the discretionary jurisdiction vested 
in the Court by Scc.5 of the Act. Nowhere in that 
decisions it has been held that an application 
under Sec.5 of the Limitation Act is not maintain- 
able. In Parthasarathy v. State of Andhra Pradesh, 
A.I.R. 1966 S.C. 38, the Supreme ‘Court has con- 
strued Sub-sec.(2) of Sec.12 of the Limitation Act, 
1963 and also its object and held as follows: 
«_..Now, coming to Sub-scc.(2) of Sec. l2of the 
Limitation Act, the object of the said sub- 
section is clear and it is to cnable a party who 
seeks to file an appeal against an order to 
obtaina copy thereof, for without such copy he 
cannot make an effective representation against 
the validity of the order. For that reason, in 
computing the period of limitation the time 
taken for obtaining a certified copy of the 
order is excluded. It excludes time in the course 
ofcomputation; it does notadd to the period of 
. limitation any period earned carlicr. In com- 
puting or calculating the period of limitation 
froma particular point thesub-section enables 
the exclusion ofa time from that period caused 
by an event that intervened between the com- 
mencement and the termination of the said 


period. Ithas no concern with any events ante- . 


rior to the commencement of the period of 
limitation or posterior to the said perity. If 
time taken for obtaining a copy of the order 
before the commencement of the period of 
limitation could be, excluded on the partite of 
reasoning, time taken for obtaining a copy of 
the order after the period of limitation also 
could be excluded. This would Icad to an anoma- 
lous position; a party can keep quict till the 


period of limitation has run out and thereafter 
apply fora certified copy of the order and claim 
to exclude the time taken for obtaining the 
certified copy of the order from the period of 
limitation. That could not have been the inten- 
tion of the Legislature. The object of the Leg- 
islature, thercfore, was to enable a party to 
exclude the time requisite for obtaining a copy 
of the order after the period of limitation has 
commenced. The pharascology used in Sub- 
sec.(2) of Sec.12 of the Limitation Act carried 
out the object. We, therefore, hold that the 
petitioner cannot exclude the time requisite 
for obtaining a copy of the order before the 
High Court refuscd to give leave. The petition 
is clearly out of time...” 
A close reading of the decision of the Supreme 
Court, mentioncd above, clearly shows that the 
object of the Legislature was to enable a party to 
exclude the time requisite for obtaining a copy of 
the order after the period of limitation has com- 
menced. Whatall the Supreme Court has stated is 
that a party cannot keep quict till the period of 
limitation has run out and thercaftcr apply for a 
certified copy of the order and claim to exclude the 
time taken for obtaining the certified copy of the 
order from the period of limitation. Here also, we 
are not able to sce that the Supreme Court has 
held that a petition under Scc.5 of the Limitation 
Act, 1963 itself is not maintainable. 
6. When an application is filed for condoning the 
delay under Sec.5 of the Act, in our view, the only 
requirement for the appellant/ applicant is to 
satisfy the court that he had sufficient cause for 
not preferring the appeal or making the applica- 
tion within such period. Art.116 of the Limitation 
Act, 1963 is as tollows: 


NT 


Description of suit 


(1) (2) 


Period of limitation 


Time from which pcriod begins to run 


(3) 


a 


116. Under the Code 
of Civil Procedure, 
1908-- 


(a) toa High Court from Ninety days 
any decrec or order 

(b) To any other court 
from any decree or 
order. Thirty days 
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The date of the decrec or order. 


The date of the decree or order. 
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We are not able to find how any appellant/appli- 
cant can be prevented from filing any application 
under Sec.5 of the Act. Even if the appellant/ 
applicant has not applied for certified copies of 
decree and order before the prescribed period, in 
our view, it is to be seen whether ‘sufficient cause’ 
has been shown, That is all the Supreme Court in 
State of West Bengal y. Howrah Municipality, A.L.R. 
1972 S.C. 749 had an occasion to consider the term 
‘sufficient cause’ which occurs in Sec.5 of the Act. 
After referring to the decision in Ranilal v. Reva 
Coalfields Limited, A.I.R. 1962 S.C. 361, in the 
abovementioned decision, the Supreme Court has 
held as follows: . 
“It has been pointed out by this Court in 
Ramlal v. Reva Coalfields Limited, ALR. 1962 
S.C. 361, as follows at page 755: 
“In construing Sec.5 it is relevant to bear in 
mind two important considerations. The first 
consideration is that the expiration of the period 
of limitation prescribed for making an appeal 
. gives rise to a right in favour of the deeree- 
-holder to treat the decree as binding between 
the parties. In other words, when the period of 
limitation prescribed has expired the decrce- 
holder has obtained a bencfit under the law of 
limitation to treat to decree as beyond chal- 
lenge, and this legal right which has accrued to 
the decree-holder by lapse of time should not 
be light-heartedly disturbed. The other con- 
sideration which cannot be ignored is that if 
sufficient cause for excusing delay is shown 
discretion is given to the court to condone 
delay and admit the appeal. This discretion has 
been deliberately conferred on the court in 
order that judicial power and discretion in that 
behalfshould be exercised to advance substan- 
tial justice. As has been observed by the Ma- 
dras High Court in Krishna v. Chattappan, 
(1890) T.L.R. 13'Mad. 269, Sec.5 gives the court 
a discretion which in respect of jurisdiction is 
to be exercised in the way in which judicial 
power and discretion ought to be exercised 
upon principles which are well understood; 
the words ‘sufficient cause’ receiving a liberal 
construction so as to advance substantial jus- 
tice when no negligence nor inaction nor want 
of bona fide is imputable to the applicant.” 
From theabove observations it is clear that the 
words ‘sufficient cause’ should receive a liberal 
construction so as to advance substantial jus- 
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- tice when no negligence or inaction or bona 
fide is imputable to a party....” 
Looking at the leading decisions of the Supreme 
Court in Ramlal v. Reva Coalfields Limited, A.L.R. 
1962 S.C. 361, and, in State of West Bengal v. 
Howrah Municipality, A.LR’ 1972 S.C. 749, men- 
tioned above, the principle appears to be that the 
connotation “sufficient cause” should receive a 
liberal construction so as to advance substantial 
justice and ordinarily delay in preferring appcal 
should be condoncd, when no negligence or inac- 
tion or want of bona fide is imputable to a party. It 
isapttoretfer to thedecision of the Supreme Court 
in Dinabandhu v. Jadumoni, ALR. 1954 S.C. 411, 
where the Supreme Court has considered the 
decision in Krishna y. Chaitappan, (1890) LL.R. 13 
Mad. 269, and observed as follows: 
“As was observed in the Full Bench decision 
in Krishna v. Chattappan, (1890) LL.R. 13 Mad. 
269, ina passage which has become classic,the 
words “sufficient cause” should receive,“a lib- 
eral construction so as to advance substantial 
justice when no negligence nor inaction nor 
want of ‘bona fides’ is imputable to the appel- 
lant...” 
So, in our view, in-both the decisions in Parthasa- 
rathy v. State of Andhra Pradesh, A.I.R. 1966 S.C. 
38. and in Ramalingam Pillai v. Arunachalam Pil- 
lai, (1988)2 M.LJ. 139, mentioned above, it has 
been held that for the purpose of calculating the 
period of limitation, a party cannot claim to ex- 
clude the time taken for obtaining the copies while 
computing the period of ninety days. Even in 
Molukka Naidu and three others v. R.V.Palaniappan 
(1993)2 L.W. 382: 1993 T.L.NJ. 278, cited supra it 
has been held byoncof us (Srinivasan, J.) that only 
Sec. 12 of the Act cannot be invoked by the party. 
7. Weare notable to find any decision which holds 
that the application under Scc.5 of the act itself is 
not maintainable, we are not able to find anv 
principle laid down by any Court as if Sec.5 of the 
Act cannot be invoked at all by the party, who has 
applicd for certified copies of decree and order, 
after the prescribed period. What all requircd is, 
in our view, that a person who files an application 
under Sec.5 of the Act, has to explain that period 
also as a part of the delay. That is all. In fact, 
Padmini Jesudurai,. in C.M.P.No.2328 of 1991 in 
CRPSR. No.5453 of 199] dated 17.7.1991, has 
taken a similar view. 
8. Weare notable to agree with the view expressed 


II] Ethirajulu Chettiar v. Jeevarathinam Mudaliar 


by Abdul Hadi, J. whercin the Ilcarned Judge has 
held that Sec.5 of the Act itself is not applicable, if 
certified copies of the decree and order are ob- 
tained by filing a petition, after the prescribed 
period. It is onc thing to say that entertaining an 
application under Sec.5 of the Actand then decide 
about its maintainability on merits and the other 
thing is to reject the same at the threshold on the 
ground that it is not at all maintainable. So, when 
deciding any petition, the only question to be 
decided is whether ‘sufficient cause’ has been shown 
for such delay or not. It cannot be said that any of 
the provision of the Limitation Act prohibits in 
filing such an application under Scc.5 of the Act, 
in any circumstance. We are not able to find any 
decision which holds that the application under 
Sec.5 of the act is not at all maintainable. It is apt 
to refer to the observations of the Supreme Court 
jn Collector, Land Acquisition, Anantang v. Katiji, 
ALR. 1987 S.C. 1353, wherein it has been held as 
follows: 
“It must be grasped that judiciary is re- 
spected not on account of its power to legislize 
injustice on technical grounds but because it is 
capable of removing injustice and is expected 
to do so...” 
9. As such, we are not able to hold that these 
C.M.Ps. are not maintainable, in these cases where 
certified copies of judgment and decrece have been 
applied for and obtaincd after the last date pre- 
scribed under the provisions of the Act. 
10. In the result, the order of reference is answered 
as follows: 
“Sec.5 of the Limitation Act docs not prohibit 
any appcllant/ applicant to file an application 
under Sec.5 of the Limitation Act to condone 
the delay, even if the appellant/ applicant has 
applicd and obtained certilicd copics of judg- 
ment and decree alter prescribed period of 
limitation in all cases what ts to be decided is 
whether sufficient cause has been shown or 
not.” 
Srinivasan, Bakthavatsalam and Janarthanam, JJ.: 
Since we have answercd the reference as above the 
petitions may be posted before the Bench which is 
constituted for hearing of such petitions for final 
disposal. 


R.S ---- 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Raju, J. 


C.R.P.No.376 of 1994 9th February, 1994. 
T.C.Ethirajulu Chettiar ... Petitioner 
v. 
K_Jecvarathinam Mudaliar and another 

... Respondents. 


(A) Constitution of India (1950), Art.227 - Jurisdic- 
tion under - When can be exercised. 
There can be no doubt, over the position that 
wherever the courts below are found to commit 
any improprieties or grave irregularities in the 
exercise of its power, this Court has the jurisdic- 
tion authority to correct them in exercise of the 
power under Art.227 of the Constitution of India. 
a [Para. 4] 
(B) Civil Procedure Code (V of 1908), O.7, Rule 
11(d) - Rejection of plaint under - Provision of law 
not mentioned in order - Order, if vitiated. 
The non-mention of the provision which obliged 
the court below to reject the plaint would not 
vitiate the order or undermine the exercise of 
power made by the court below. The provisions of 
law contained in O.7, Rule 11(d) of the Code of 
Civil Procedure is only the reason for rejecting the 
order and not the power. The powers of the court 
to entertain or reject a plaint is inherent in the 
authority below being a civil court having inherent 
jurisdiction to decide any issuc arising in the pro- 
ceedings initiated before it. It is only statutory 
authoritics created under any particular statute 
conferred with power to do a particular thing 
under a particular provision who have to specifi- 
cally refer to the provision of law under which they 
are exercising any of their powers. For ordinary 
courts of law exercising original civil jurisdiction 
with indisputable powers to determine all or any 
of the issues arising im a proceeding instituted 
beforeit, there is no obligation caston thecourt to 
specifically advert to the provisions of law under 
which it has chosen to reject the plaint. The fact 
that the order of the court below under challenge 
is one of rejection of the plaint is itself sufficient 
indication of the provision of law and the court 
does not see any justification for this Court to 
interfere with the order of the court below on this 
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account that there is no specific reference to any 
provision of law as such. [Para. 5] 
Petition under Art.227 of the Constitution of 
India praying the High Court to revise the Order 
of the Court of the Subordinate Judge, Sankari, 
dated 27.7.1993 made in unnumbered plaint of 
O.S..... of 1993. 

R.M. Krishna Raju, for Petitioner. 

The Court made the following 

ORDER: The above revision petition has been 
filed under Art.227 of the Constitution of India 
challenging the order of the learned Subordinate 
Judge, Sankari, Salem District, dated 27.7.1993 in 
unnumbered plaint O.S.No.... of 1993 whereun- 
der the court below has chosen to reject the plaint 
without even numbering it. 

2. The suit appears to have been filed for a decree 
declaring the decree passed in O.S.No.601 of 1974 
on the file of the Sub Court, Salem on 15.12.1980 
in respect of the suit property as null and void, for 
declaring that the decree passed in the said suit on 
the date referred to above is unenforceable and 
not binding on the defendant in the said suit and 
restraining the defendant in the present suit from 
executing the decrce passed in O.S.No.601 of 1974 
in E.P.No.36 of 1991 pending execution on the file 
ofthe court below. The court below, after hearing 
the counsel for the plaintiff came to the conclu- 
sion that the suit claim is barred under Art.59 of 
the schedule to the Limitation Act, 1963 and 
conscquently, the cause cannot be entertained 
before the court. 

3.Mr.R.M. Krishna Raju, lcarned counsel appear- 
ing for the petitioner in this Court vehemently 
contended that he is not concerned at this stage 
aboutthe merits of theclaim as towhcther the suit 
claim could be said to have been barred by limita- 
tion and that his grievance at this stage is only 
limited to the question of the legality and propri- 
cty involved in the order of the court below in 
rejecting the plaint without disclosing the provi- 
sion of law under which it has chosen to do so. It is 
thesubmission of the learned counsel further that 
unless the provision of law under which the plaint 
filed has been rejected is disclosed in the judgment 
or decrec itself it leaves the question relating to 
the further revenuc of relief for the petitioner ina 
nebulous state, in that the petitioner has been Icft 
inthe lurch and not to knowwhcether an appeal has 
to be filed ora revision has io be filed against the 
order of the court below rejecting the plaint. Learned 
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counsel contends further that the irregular exer- 
cise of power in the case on hand sufficiently 


` would justify the petitioner to have recourse to 


this Court under Art.227 of the Constitution of 
India and this Court shall exercise its jurisdiction 
to set right the irregularities committed by the 
court below in the exercise of its jurisdiction and 
ensure a proper exercise of power. 

4. Ona careful consideration of the submissions of 
the learned counsel for the petitioner, ] am of the 
view that the challenge to the order on the ground 
Stated supra is not well merited. There can be no 
doubt over the position that wherever the courts 
below are found to commit any improprieties or 
grave irregularities in the exercise of its power, 
this Court has the jurisdiction authority to correct 
them in exercise of the powers under Art.227 of 
the Constitution of India. The question, there- 
fore, would be as to whether the procedure adopted 
by the court below could be said to amount to a 
grave dereliction of duty or patent irregularity in 
the procedure bordcring on perversity warranting 
the interference of this Court under Art.227 of the 
Constitution of India. 

5.The petitioner has filed the suit indisputably for 
the relicf of a declaration that a decree passed on 
15.12.1980 in O.S.No.601 of 1974 on the file of the 
Sub Court, Salem was null and void and unen- 
forceable. On the face of the averments contained 
in the plaint and the relief sought for, the court 
below felt just and necessary to reject the plaint on 
the view that the claim is barred by limitation on 
account of Art.59 of the Schedule to the Limita- 
tion Act, 1963. A perusal of the judgment and the 
decretal order docs not leave any room for contro- 
versies or doubt that this is only a case of rejection 
of the plaint since even prior to the numbering of 
the plaint the proceedings have been rejected 
under the order under challenge. O.7, Rule 11(d) 
of the Code of Civil Procedure cast an obligation 
on the court concerned to reject a suit filed which 
from the statements contained in the plaint ap- 
pears to be barred by any law. It is this which 
apparently obliged the court below to reject the 
plaint on the very terms of the relief sought for 
with particular reference to the bar of limitation 
referred to the order. The question therefore that 
arises for further consideration is as to whether 
the civil courtis obliged to makea reference to the 
provision of law under which the order has been 
passed in the order itself. In my view, the non- 
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mention of the provision which obliged the court 
below to reject the plaint would not vitiate the 
order or undermine the exercise of power made by 
the court below. The provisions of law contained 
in O.7, Rule 11(d) of the Code of Civil Procedure 
is only the reason for rejecting the order and not 
the power. The powers of the court to entertain or 
reject a plaint is inherent in the authority below 
being a civil court having inherent jurisdiction to 
decide any issue arising in the proceedings initi- 
ated ‘before it. It is only statutory authorities cre- 
ated under any particular statute conferred with 






























provision who have to specifically refer to the 
provision of law under which they are exercising 
any of their powers. For ordinary courts of law 
exercising original civil jurisdiction with indisput- 
able powers to determine all or any of the issues 
arising in a proceeding instituted before it, there is 
no obligation cast on the court to specifically 
advert to the provision of law under which it has 
chosen to reject the plaint. The fact that the order 
of the court below under challenge is one of rejec- 
tion of the plaint is itself sufficient indication of 
the provision of law and Ido not see any justifica- 
tion for this Court to interfere with the order of 

the court below on this account that there is no 
` specific reference to any provision of law as such. 
- |The revision, therefore, fails and shall stand dis- 
missed. The dismissal of the revision shal! not 
Stand in the way of the petitioner invoking the 
appropriate avenue of remedies as are open to 
him in law and it is needless to point out also that 
the pendency of the proceedings in this Court can 
also be taken advantage of for excluding any pe- 
riod of limitation prescribed for enforcing such 
venue of further remedies for a challenge on 
merits of the order of the court below. 


B.S. Petition dismissed. 


power to do a particular thing under a particular - 
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IN THE HIGH COURT OE JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


C.R.P.No.2579 of 1993 4th March, 1994. 
T.Santhana Kesari „Petitioner 
v. 


Kathija Bai, represented by Power of Attorney 
Agent J.Esoof Sait ... Respondent. 


Tamil Nadu Court-fees and Suits Valuation Act 
(XIV of 1955), Secs.30 and 43(2) - Tenant holding 
over - Suit for recovery of immovable property by 
landlord - Tenant disputing right of the landlord to 
recover possession of superstructure - Tenant claim- 
ing benefits under City Tenants Protection Act - 

Court-fees payable on plaint - fit ison market value 
of superstructure also. 

It is well-settled that in deciding the scope of the 
suit for purposes of assessing the court-fee, it is the 
plaint allegation primarily and not the nature of 
defence set up in the written statement thatshould 
be taken into consideration. In the present action, 
the suit is essentially one in ejectment and for 
recovery.of arrears of rent. The description of the 
plaint schedule is in respect of 3 cents of land 
together with the superstructure thereon and the 
basis of the suit is the tenancy created under the 
lease deed dated 1.4.1976. The mere fact that the 
defendant disputes the right of the plaintiff to- 
recover possession of the superstructure also and 

that he seeks to claim the benefits of the City 
Tenants Protection Act in respect of this will not 
castan obligation on the part of the plaintiff to pay 
court fee on the market value of the superstruc- 

ture under section 30 of the Tamil Nadu Courts- 
fees and Suits Valuation Act. There is no infirmity 

in the order of the Court below that the proper 
Court-fee has been paid under Sec.43(2) of the 
Act. [Para. 4] 
Case referred to: 

Annadhana Kattalai, Inre., (1951)1 M.L-J. 466: 64 
L.W. 207: 1951 M.W.N. 315: A.I.R. 1951 Mad. 206. 

[Para. 4] 

Rathna Durai, for Petitioner. 

M. Sridhar, for Respondent. 

The Court made the following 

ORDER: The revision petitioner is the defendant 
in O.S.No.291 of 1991 in the Court of District 
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Munsif of Udhagamandalam. The respondent/ 
' plaintiff instituted the suit for ejectment in re- 
spect of 0.03 cents in R.S.No.1772/4 of Oota- 


camund Town together with superstructure thereon ` 


Stating that the revision petitioner is a tenant in 
Occupation of the premises under a registered 
lease deed dated 1.4.1976, that he continues as a 
tenant by holding over and that as per the terms of 
the lease deed the lessee is not entitled to remove 
the superstructure put up by him on determina- 
tion of lease. The revision petitioner though 
admitted that the construction was made as per 
the terms of the lease, pleaded in his written 
statement that the lease of the suit land is gov- 
erned by the provisions of Madras City Tenants 
Protection Act and that he has already filed O.P.No.3 
of 1991 under Scc.9 of the City Tenants’ Protec- 
tion Act forappropriate relief. He also contended 
that the Court-fee paid is not correct. The resnon- 
‘dent/ plaintiff has paid Court-fee for the relief of 
delivery of possession of superstructure on the 
piece of land which is not separately valued. In- 
stead he is liable to pay Court-fee on the actual 
market valuc of the building on the land. On these 
pleadings an issue on the adequacy of Court-fee 
paid was framed and tricd as a preliminary issue. 
Learned District Munsif found that under Sec.43(2) 
of the Court-fees Act, the Court-fee paid in the 
plaint is correct. And this civil revision petition 1s 
directed against the said order. 

2. Learned counsel for the revision petitioner/ 
defendant submitted that Sec.43(2) of the Tamil 
Nadu Court-fees and Suits Valuation Act relates 
Only to suits by lessor for the recovery of posses- 
sion of the property leased out to the lessee. In the 
case on hand the property demised in the year 
1976 in favour of the revision petitioner is only the 
land and not the superstructure. The stipulation 
in the lease deed that the tenant shall not remove 
thesuperstructure put up by himin the leased land 
at the time of surrendering vacant possession is 
contrary to Sec.12 of the Madras City Tenants 
Protection Act, hence that cannot be countenanced. 
By anastute drafting of the plaint the-respondent/ 
plaintiff has sought recovery of possession of the 
superstructure also whose ownership is in contro- 
versy by paying the court-fees under Sec.43(2) of 
the Act. 

3. Sec.43(2) of Tamil Nadu Act XIV of 1955 reads 
that in a suit for recovery of immovable property 
froma tenant including a tenant holding over after 
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the termination of a tenancy, fee shall be com- 
puted on the premium, if any and on the rent 
payable for the year next before the date of pre- 
senting the plaint. In the plaint valuation for purpose 
ofcourt fees and jurisdiction has been madeon the 
basis of this section. Whereas, as per learned 
counsel for the revision petitioner the Court-fee 
should have been paid on the market value of the 
superstructure under Sec.30 of the Act which states 
that in a suit for possession of an immovable 
property not otherwise provided for, fee shall be 
computed on the market value of the property or 
On rupees four hundred, whichever is higher. 

4. In support of their respective claims learned 
counsel for both sides have placed reliance on the 
decision of Chandra Reddi, J. (as he then was) in 
Annadhana Kattalai, Inre., (1951)1 M.L.J. 406: 64 
L.W. 207: 1951 M.W.N. 315: A.LR. 1951 Mad. 206. 
That was a suit in ejectment and for arrears of rent 
based on tenancy created under two lease deeds, 
Though, the plaint recited that in reply to a notice 
calling upon the defendant to surrender posses* 
sion of the suit property on the termination of the 
leases, he set up a false claim to occupancy right in 
the suit land which he is not entitled to as the suit 
land is a minor inam not situated in an estate 
within the meaning of the Madras Estates Land 
Act. The prayers in the plaint were for recovery 0 
possession of the suit properties from the defen- 
dant, for arrears of rent, etc. The relief of declara- 
tion of title to the suit property was not claimed in 
the suit. The sole point for determination was 
which of the two provisions of the old Court-fees 
Act was applicable. It was argued on behalf of the 
plaintiff that the suit was one for ejectment of the 
tenant, based on the tenancy created under the 
lease deeds. The success or failure in the suit 
depended entirely upon the proof of tenancy set 
up by him in the plaint. On the other hand, it was 
claimed by the Government Pleader that though 
the wording of the plaint indicated that it was a 
suit by a landlord to evict the tenant after the 
determination of the tenancy and for recovery of 
possession of the land, virtually the relief sought 
for was one for establishing plaintiffs title to the 
suit property and for possession thereof. The alle- 
gations in the plaint weresuch as would involve an 
adjudication on the kudiwaram right in the suit 
property. So it was nota simple suit for ejectment 
but the plaintiff indirectly sought to have the 
kudiwaram right established in the suit. Held that 
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theaverments in the plaint that the defendant was 
denying the relationship of landlord and tenant 
between the parties would not enlarge scope of 
the suit for purpose of court-fee and would not 
take it away from the ambit of Sec.7(xi)(cc) (Pres- 
ent Sec.43(2) of the then Court-fees Act. And the 
value should, therefore, be determined on that 
basis and not as a general suit for possession. The 
facts therein are practically identical with those in 
_ the present action and if I may say so with respect 
Iam in entire agreement with the reasoning adopted 
by learned Judge in that case. No doubt, plaintiff 
will not be permitted to circumvent the provisions 
of the Court-fees Act by the use of the language 
which would take away the plaint from the ambit 
of a provision of the Court-fees Act requiring 
higher court-fee to be paid and that it is not the 
apparent tenor of the plaint that determines court 
fee payable on the plaint, but substance thereof 
that should be taken into consideration in assess- 
ing the court fee payable on any suit. It is equally 
well settled that in deciding the scope of the suit 
for purposes of assessing the court-fee, it is the 
plaint allegation primarily and not the nature of 
defenceset up in thewritten statement thatshould 
be taken into consideration. In the present action 
the suit is essentially one in ejectment and for 
recovery of arrears of rent. The description of the 
plaint schedule is in respect of 3 cents of land 
together with the superstructure thereon. And the 
basis of the suit is the tenancy created under the 
lease deed dated 1.4.1976. The merc fact that the 
defendant disputes the right of the plaintiff to 
recover possession of the superstructure also and 
that he seeks to claim the benefits under the City 
Tenants Protection Act in respect of this will not 
castan obligation on the part of the plaintiffto pay 
court-fee on the market value of the superstruc- 
ture under Sec.30 of the Act. So, I am unable to 
agree with learned counsel for the revision peti- 
tioner that the plaintiffherein has to pay court-fce 
under Sec.30 of the Act by giving scparatcly the 
market valuc of the superstructure. Instead there 
is no infirmity in the order of the court below that 
the proper court-fec has been paid under Sec.43(2) 
of the Act. 

5. In the result, the civil revision petition is 
dismissed. No costs. 


B.S. ---- Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. : 


Present: Mishra, J. 


C.R.P.No.3103 of 1993 4th March, 1994. 
The Authorised Officer/Deputy Collector (Reve- 
nuc) under the Pondicherry Land Reforms (Fixa- 
tion of Ceiling on Land) Act, Pondicherry 

... Petitioner 
v. f 
Sarojammal .. Respondent. 
Pondicherry Land Reforms (Fixation of Ceiling on 
Land) Act (IX of 1974), Sec.9(5) - Notice of draft- 
statement - Two items of properties belonging to wife 
included in the proceedings under the Act - Notice of 
draft statement not served on wife - Proceedings, if 
vitiated. 
It is just and equitable to hold that in all cases, any 
owncr whose property is going to be subjected to 
the cciling law whether it is required to be clubbed 
with the property of the family or not, the notice 
should be served. Non-compliance with such a 
procedure may, in a given case, vitiate the acquisi- 
tion. There may, however, be cases where there 
may not be any substance in the objections but on 
a mere technicality, the entire procecding is sought 
to be reversed. If a person has known that his or , 
her land is also included in the return and forin the 
draft statement after such enquiry as Sec.8 of the 
Act has contemplated, and has not chosen to file 
his or her objection, it will be a hyper-technical 
argument that notice of the draft statement has 
not been given and therefore, the entire proceed- 
ing is vitiated. [Para. 8] 
Cases referred to: 
Smt.Manoranjitham v. Authorised Officer, Land 
Reforms, Nagapattinam, (1984)2 M.L.J. 476. 
[Para. 8] 
Vengadachalam Pillai y. Union Territory of Pondi- 
cherry, A.I.R. 1985 S.C. 571. [Para. 8] 
Petition under Scc.50 of the Pondicherry Land 
Reforms (Fixation of Ceiling of Land) Act, 1973, 
praying the High Court to revise the order of the 
Court of the Principal Subordinate Judge, Pondi- 
cherry, dated 23.11.1992 and made in 
L.T.C.M.A.No.1 of 1992. 
P.Krishnamurthy, Government Pleader, Pondich- 
erry, for Petitioner. 


416 
G.Masilamani, Senior Counsel for T.P.Manoharan 
and Sarojammal, for Respondent. 

The Court made the following 

ORDER: The petitioner herein has claimed 
ownership of an extent of 1.891 standard hectares. 
She has alleged that she held the same as her 
shreedhana acquired exclusively from the funds 
that she raised out of the presents given to her at 
the time of her marriage with Kesava Reddiar. She 
has stated that when the proceedings started under 
the Pondicherry Land Reforms (Fixation of Ceil- 
ing on Land) Act, 1973 (hereinafter referred to as 
the Act), her husband alone was subjected to the 
proceeding and although the two items of proper- 
ties that belonged to her were included in the said 
proceeding, she was not served with any notice of 
the draft statement and other things, as contem- 
plated under Sec.9(5) of the Act. She was aware of 
the proceeding against her husband, but she was 
unaware that her lands were also included in those 
proceedings. She however learnt only on 30.3.1992 
that her husband was found to have held lands in 
excess of the ceiling area and that in the lands held 
in excess by him, the lands belonging to her were 
also included. She further came to know thatas far 
back as 1982, the petitioner had issued the final 
statement (7.4.1982), showing in the schedule of 
the lands, the lands of her husband, her minorson 
as well as her lands. 

_ 2. Pursuant to a memorandum of appeal against 
the final statement, thus only in the year 1992, i.e. 
to say, more than a decade thereafter (under Sec.46 
of the Act), she claimed that both the draft state- 
mentas well as the final statement, were bad inlaw 
inasmuch as her properties were included in the 
schedule of the properties belonging to her hus- 
band and that she was not given any opportunity to 
make her objections in time against the draft 
Statement and since such an opportunity was denied 
to her by the petitioner, final statement issued 
without affording her an opportunity, violated the 
principles of natural justice. 

3. The Principal Subordinate Judge, Pondicherry, 
has allowed her appeal and has held that the 
notification under Sec.9(5) of the Act, is in the 
teeth ofan error that she was not given an oppor- 
tunity of being heard as alleged by her. He has 
accordingly interfered with the final statement 
and directed the competent authority to proceed 
to make a fresh publication under Sec.9(5) of the 
Act. The Deputy Collector, Revenue (Authorised 
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Officer), has preferred this petition in revision 
and brought to the notice of this Court the fact 
that on the appointed day under the Act, ie. 
24.1.1971. The respondent herein, viz., Sarojam- 
mal and her husband Kesava Reddiar constituted 
a family with one minor son, Gopalakrishnan and 
three unmarried daughters. Notice under Sec.8(1) 
of the Act was issued to Kesava Reddiar, who 
furnished the returns in Form II. Ona scrutiny, it 
was found that he had not included the lands, 
which stood in the name of his minor son Gopala- 
krishnan and his wife, Sarojammal. The Author- 
ised Officer then prepared a draft statement under 
Sec.9(1) and published the same in the Official 
Gazette as contemplated under Sec.9(5) of the 
Act and issued notice to Kesava Reddiar, who was 
in management of the family properties. Kesava 
Reddiar filed his objections to the draft statement 
and also filed a writ petition challenging the 
constitutional validity of the Act, in W.P,No.6735 
of 1975. That writ petition was dismissed on 
28.7.1976. Kesava Reddiar then filed a revised 
return and his wife Sarojammal also filed returns 
for her minor son, Gopalakrishnan. The Author- 
ised Officer considered their objections and after 
providing adequate opportunity to present their 
objections, passed orders for the preparation of 
the draft statement under Sec.8(2)(b) of the Act. 
The draft statement was published in the Gazette 
Extraordinary No.471, dated 26.10.1976 specify- 
ing the total extent of the lands held by the family 
of Kesava Reddiar as 12.78 standard hectares, the 
ceiling area being 7,200 standard hectares for a 
family of the type of the lands involved. The family 
possessed 5.580 standard hectares in excess of the 
ceiling area. Thus, the surplus was declared in the 
year 1976. Kesava Reddiar and Sarojammal filed 
two separate appeals before the Land Tribunal, 
Pondicherry, under Sec.46 of the Act. Their ap- 
peals were dismissed on merit. Both of them filed 
C.R.P.Nos.2399 and 2400 of 1977 in this Court; 
Those civil revision petitions were dismissed on 
7.12.1979. The Authorised Officer then prepared 
and published the final statement in the Extraor- 
dinary Gazette No.38, dated 7.4.1982. Specifying 
therein the entire lands held by the family of 
Kesava Reddiar as on the relevant date and the 
lands allowed to be retained by the family within 
the ceiling area as well as thesurplus lands held by 
the family for the purposes of the Act. At this 
stage, Gopalakrishnan, who became a major, filed 
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a writ petition in W.P.No.8826 of 1983 to quash 
the final statement dated 7.4.1982 and obtained 
stay of all further proceedings. However, the writ 
petition was dismissed on 4.9.1991. The Author- 
ised Officer then sent proposals to the Govern- 
ment for the issuance of notification ‘under Sec.17(1) 
of the Act. At this stage, Sarojammal (respondent 
herein) filed this proceeding, claiming that the 
property is her sridhana property and she came to 
know of the land ceiling proceedings only on 
30.3.1992. ' 
4. The facts thus stated show how the Reddiar 
family has managed to hold, in excess of the ceiling 
area anextentof5.580standard hectares of land by 
recourse to proceedings in this Court by way of 
writ petitions and appeals under Sec.46 of the Act, 
first before the final statement publication and 
revisions in this Court by them and when the final 
Statement came to be published specifying the 
entire lands held by the family, the son, who was a 
minor when the proceedings stated and thereafter 
became major filed a writ petition in this Court 
and after his losing finally on 4.9.1991 and when 
Sec.17(1) notification was to be published, Saro- 
jammal has filed the instant application. 
5. Why and how a person, as the respondent herein, 
has succeeded in convincing the court of the Sub- 
ordinate Judge that the publication of the final 
Statement as respects her lands is vitiated, can be 
appreciated only by looking into some of the 
provisions of the Act and the relevancy ofher plea, 
tested by taking notice of the conduct of the members 
of her family in the light of such provisions of law. 
6. The Act has intended to provide for the fixation 
of ceiling on agricultural land holdings and for 
certain other matters connected therewith in the 
region of Pondicherry and Karaikal and has been 
made effective from the appointed day, i.e. 24th 
day of January, 1971. The extent of land, which a 
person is entitled to hold is prescribed under Sec.4 
and defined in Sec.2(b) of the Act, to mean the 
ceiling area. Sec.4 reads as follows: 
“4 (1)(a) subject to the provisions of Chapter 
VI, the ceiling area in the case of every person 
and in the case of every family consisting of not 
more than five members, shall be 6 standard 
hectares, 
(b) The ceiling area in the case of every family 
consisting of more than five members shall, 
subject to the provisions of Chapter VI, be 6 
standard hectares together with an additional 
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1.2 standard hectares for every member of the 
family in excess of five. 

Provided that the total extent of tena by any 
family shall in no case exceed twice the ceiling 
area referred to in clause (a). 

(2) For the purposes of this section, all the 
lands held individually by the members of a 
family or jointly by some or all of the members 
ofsuch family, shall be deemed to be held by 
the family. 

3(a) In calculating the extent of land held by a 
member ofa family or by an individual person, 
the share of the member of the family or of the 
individual person in the land held by an undi- 
vided Hindu family shall be taken into ac- 
count. 

(b) In calculating the extent of land held by a 
family or by an individual person, the share of 
the family or of the individual person, in the 
land held by a firm, society or association of 
individuals (whether incorporated or not) or 
by a company (other than a non-agricultura} 
company) shall be taken into account. Expl 
nation for the purposes of this section: 

(a) The share of a member of a family or of 
individual person in the land held by an unr 
vided Hindu family: and 

(b) the share of a family or of an nfl 
person in the land held by a firm, socief/Or 
association of individuals (whether incgpo- 
rated or not), or by a company (other tAn a 
non-agricultural company shall be deer¢d to 
be the extent of land- 

(i) which, in case such share is heton the 
appointed day would have been alotted to 
such member, person or family hacsuch land 
been partitioned or divided in preportion to 
the share held by such member, person or 
family, as the case may be, on such day, Or, 
(ii) which in case such share is acqdired in any 
manner whatsoever after the appointed day 
would be allotted to such member, person or 
family if a partion or division in proportion 
to the share held by such member, person or 


family, were to take place on the date of the 


preparation of the draft statement under Sub- 
sec.(1) of Sec.9. 

4. In calculating the excent of land held by any 
person, any land which was transferred by sale, 
gift or otherwise or partitioned by that person 
after the appointed day but before the 
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commencement of the Act, shall be taken into 
account as if such land had not been trans- 
ferred or partitioned as the case may be. 
(5)(a) The land held by the public trust re- 
ferred to in the proviso to clause (30) of Sec.2 
shall be deemed to be held by the founder of 
the trust or his heirs or the family of the founder 
or of his heirs. 
(b) In calculating the extent of land held by 
such founder or his heirs or such family, the 
extent of the land held by the public trust shall 
be taken into account. 
(6) In calculating the extent of land held by any 
person, the extent of land which may revert to 
such person immediately after the death ofany 
limited owner, shall, during the lifetime of the 
limited owner, be excluded. 
5(1) Where under the terms of a public trust 
any interest either in the land in respect of 
which the public trust is created or in the 
income from such land is reserved in favour of 
the founder of such public trust, the author- 
ised officer shall declare the extent of land 
which bears to the total extent of land held on 
the appointed day in respect of which the public 
trust in created, the same proportion as such 
interest bears to the total interest in such land 
or the income therefrom. 
(2) The extent of the land so declared under 
Sub-sec.(1)- 

a) Shall, with effect from the date of such 

Gclaration, be deemed to be held by the founder, 

(b shall be taken into account in calculating 

ous of land held by him; and 

(c) sha] cease to be the public trust property 
from the date of such declaration; 

but shal be subject to any other liability that 
may be subsisting on such land; provided that 
the extentof such liability shall bear the same 
proportion to the entire liability as the extent 
So declated bears to the total extent. 

6. On and from the appointed day, no person 
shall, except as otherwise provided in this Act, 
but, subject to the provisions of Chapter VI be 
entitled to hold land in excess of the ceiling 
area; 
Provided that in calculating the total extent of 
land held by any person, the authorised officer 
may, for reasons to be recorded in writing 
permit any person to hold land in excess of the 
ceiling area, if the extent of excess of land does 
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not exceed O.2 hectare in the case of wet land 

and O.4 hectare in the case of dry land.” 
7. The ceiling area of every person and in the case 
of every family, for the purposes of the Act is 
understood to suggest that in the case of a family, 
in relation to a person, to include the person, the 
wife or husband, as the case may be, ofsuch person 
and his or her minor sons and unmarried daugh- 
ters and otherwise shall also apply to any Com- 
pany or Society or Association of individuals, 
whether incorporated or not, or any private trust 
or public trust. Since for the purposes of ceiling 
area of land held by the individuals or members of 
a family or jointly by some or all the members of 
such family, is deemed to be held by the family, 
there is no mistake in treating for the purposes of 
the ceiling area the land that stood in the name of 
the respondent as well as the land that stood in the 
name of her minor son, as the land held by the 
family together with the land that stood in the 
name ofher husband, whoas the head of the family 
represented the family. Sec.7 of the Act has a 
description that every person, who, on the ap-' 
pointed day held lands in excess of the ceiling area, 
shallin respect of all lands held by such person on 
such day, furnish to the Authorised Officer within 
those jurisdiction the holding of such person or 
the major part thereof is situate, a return contain- 
ing the particulars mentioned therein within 30 
days from such date, as may be specified in the 
notification issued by the Government in this 
behalf. Respondent’s husband, it is not in dispute, 
responded to such a notification and submitted a 
return in the year 1971; but did not include in the 
return the lands that stood in the name.of the 
respondent or in the name of their minor son, 
Gopalakrishnan. The Authorised Officer noticed 
this omission and in the draft statement that he 
published under Sec.9(5) of the Act, included such 
lands also in the return of the respondent’s hus- 
band who had omitted to include. Respondent’s 
husband filed objections to the draft statements 
and also filed a writ petition challenging the 
constitutional validity of the Act. In the Explana- 
tion to Sec.22(1) however, it is indicated that 
where the land is held by an individual the return 
would be furnished by him or any person author- 
ised by him in writing in this behalf. Under the 
ordinary and the general law of the land, “owner” 
means any person holding land severally or jointly 
orincommonor inany way subject to the payment 
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of revenue direct to the Government and includes 
full owner or limited owner. This concept is not 
excluded and the definition “owner” in the act 
States exactly this and to hold land for this Act, is 
defined with its grammatical variations and cog- 
nate expressions to own land as owner or to pos- 
sess or enjoy land as possessory mortgagee or as 
tenant or as intermediary or in one or more of 
those capacities. The expressions “intermediary” 
and “possessory mortgagee” also are defined in 
the Act. “Land owner” also has been given a 
specific definition to mean the owner of the land, 
let for cultivation by a tenant and to include heirs, 
assigns, legal representatives for such owner or 
persons deriving rights through him. The real 
action, however, the Act has contemplated, begins 
under Sec.8, The Authorised Officer is required to 
hold some‘surt of an enquiry, to give notice to the 
persons concerned, to furnish full and additional 
particulars, etc. and after obtaining the informa- 
tion, call upon the person concerned to make his 
representation and adduce evidence, if any, in 
respect of such information, which he had not 
furnished to the Authorised Officer, but ought to 
have been furnished in the return. After such 
formalities and enquiry on the basis of the return 
furnished under Sub-sec.(1) of Sec.7 and on the 
basis of the representation and evidence, under 
the proviso to Explanation (3) to Sub-sec.(1) of 
Sec.7 of the Act, or on the basis of the return 
furnished under Sec.8(1) of the Act and the addi- 
tional particulars, if any, furnished under that 
subsection, or, on the basis of the information 
obtained by the Authorised Officer under clause 
(1) of Sub-sec.(2) of Sec.8 and the orders passed 
on the re-presentation and the evidence, if any, 
under clause (b) of Sub-sec.(2) of the Sec.8 as the 
case may be, the Authorised Officer is required to 
prepare a draft statement in respect of each per- 
son holding or deemed to have held lands in excess 
of the ceiling area and to publish the same under 
Sec.9(5) of the Act. It is interesting to note that 
Explanation (3) in Sec.7 of the Act has clarified 
that where land is held by a family the return shall 
be-furnished by the person in management of such 
family or of the properties of such family and the 
return so furnished shall be binding on the other 
members of the family. There has been, however, 
a proviso to this, before 1977 amendment, which, 
however, requircd that the Authorised Officer 
would give to the other members of the family a 
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reasonable opportunity to make their representa- 
tion and of adducing evidence, ifany, in respect of 
such return and would consider such representa- 
tions and evidence, before the preparation of the 
draft statement under Sec.9(1) of the Act, but the 
same has been omitted by the amendment. Sub- 
sec.(5) of Sec.9 requires, however, that the Au- 
thorised Officer shall give notice of the draft state- 
ment and serve the same on the persons con- 
cerned, tenants, creditors and all other persons, 
who in the opinion of the Authorised Officer, are 
interested in the land to which such draft state- 
ment relates. The purpose of this notice is to 
provide opportunity to any person who filed ob- 
jection, if any, to the draft statement and the 
Authorised Officer is enjoined by Sub-sec.(6) of 
Sec.9 to receive the objections, if filed within 30 
days from the date of the publication of the draft 
statement and give to the objector a reasonable 
opportunity of being heard and after adducing 
evidence, if any. 

8. There is no dispute before me that the Author- 
ised Officer issued notice under Sec.9(5) of the 
Act and the same was served upon the husband of 
the respondent. The court below has held, how- 
ever that the Authorised Officer was required to 
serve such a notice upon the respondent also and 
since there has been no notice served upon her, it 
is indeed an error going to the root of the publica- 
tion of the final statement. Learned counsel for 
the respondent has canvassed this vehemence before 
me and submitted that the court should take no- 
tice of such infirmity and interfere with the acqui- 
sition ofthe alleged surplus land, unless an oppor- 
tunity is not afforded to the owner of the land to 
object to the acquisition/ declaration of the sur- 
plus. He has thus supported and contended that 
the impugned judgmentis correct and just. He has 
placed reliance upon a Bench decision of this 
Court in the case of Smt.Manoranjitham v. Au- 
thorised Officer, Land Reforms, Nagapattinam, 
(1984)2 M.L.J. 476. In that judgment, there was 
non-service of notice of the draftstatementas well 
as the final statement upon the owner of the 
property, in relation to Tamil Nadu Land Re- 
forms (Fixation of Ceiling on Land) Act, Act 58 of 
1961. The Madras Act has a provision in Sec.10 
thereof for the preparation and publication of 
draft statement as regards lands in excess of the 
ceiling area, as we have in Sec.9 of the Act (viz. 
Pondicherry Act). Sec.10(5) of the Tamil Ea 
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Act provides as follows: 
“10(5) The draft statement shall be published 
and a copy thereof shall be served on the 
person concerned, the tenant, creditors, and 
all other persons, who in the opinion of the 
Authorised Officer are interested in the land 
towhich such draft statement relates, together 
with a notice stating that any objection to the 
draft statement shall be preferred within 30 
days from the date of service of such notice. 
The Authorised Officer shall duly consider any 
objection received within the time specificd in 
the said notice from the person on whom a 
copy of the draft statement has been served or 
any objection received within 30 days from the 
date of the publication of the draft statement 
from any other person. The Authorised Offi- 
cer shall after giving the objector a reasonable 
opportunity of being heard and of adducing 
evidence, if any, and subject to such rules as 
may be made, pass such orders as he deems fit”. 

A Bench of this Court in the case of 

Smt.Manoranjitham, (1984)2 M.L_J. 476, has inter- 

preted this provision and said: 
“Tt is clear from the section that the draft 
statement shall be published and a copy thereof 

_ Shall be served on the persons concerned, the 

tenants, creditors and all other persons who in 
the opinion of the authorised officer are inter- 
ested in the land to which such draft statement 
relates. As far as the present case is concerned, 
the appellant has a settlement deed in his 
favour in respect of the lands in dispute. Both 
as per Sec.10(5) and Sec.12 of the Act, the 
Authorities concerned ought to have served a 
copy of the draft statement and also the final 
statement upon the appellant herein. No such 
thing has been done. It is admitted by the 
Government Pleader that no such notice was 
served upon the appellant. Hence, the Au- 
thorities treated this land as that of her hus- 
band Arunachalam Pillai and hence the no- 
tices contemplated under Secs.10(5) and 12 of 
the Act were not served upon the appellant 
herein. Thus, it is clear from the facts of the 
case that there is clear violation of the manda- 
tory provisions contained in Secs.10(5) and 12 
of the Act and hence, the final statement is- 
sued under Scc.18 has to be quashed.” 

In this case, the property, which was declared as 

surplus, belonged to the appellant absolutely as 
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per the settlement deed in her favour effected by 
her husband, she was the exclusive owner of the 
said property. There was an error, it seems, in 
treating her property as the property belonging to 
her husband and in that view, one may suggest that 
the case in hand is distinguishable from the case of 
Smt.Manoranjitham, (1984)2 M.L.J. 476. 1 am, 
however, not inclined to accept and in this respect, 
I am not in agreement with the submissions of 
learned counsel for the petitioner before me that 
the Authorised Officer shall give notice to all 
members of the family, that is to say, other than 
the head of the family. In such cases only where he 
has reason to think that the head of the family and 
the other members of the family, have conflicting 
interest that he may give notice to other persons. 
Since it is not known, in which -families, such 
conflict will be found and how the Authorised 
Officer shall know that in this family, the wife or 
the husband, as the case may be, will have conflict 
of interest, it will not be wrong if all other mem- 
bers of the family are given the notice of the draft 
statement and/or the final statement as the case 
may be, It is just and equitable to hold that in all 
cases, any owner, whose property is-going to be 
subjected to the ceiling law, whether it is required 
to be clubbed with the property of the family or 
not, the notice should be served. Non-compliance 
with such a procedure may, in a given case vitiate 
the acquisition. There may, however, be cases, 
where there may not be any substance in the 
objections, but on a mere technicality, the entire 
proceeding is sought to be reversed. In the case of 
Vengadachalam Pillai v. Union Territory of Pondi- 
cherry, ALR. 1985 S.C. 571, the Supreme Court 
has examined the provisions of the Act and while 
dealing with the case of two minor sons of the 
appellant therein, pointed out that it will be a 
violation, if on account of any alleged partition 
before the appointed day, minor sons would be 
taken as the owners of the property and what 
stood in their name, will not be included in the 
land belonging to the family. The Supreme Court 
has observed thus: 
“The fallacy underlying the arguments advanced 
on behalf of the appellant is that they proceed 
on the erroneous assumption that the “family” 
referred to in the Act must conform to the 
concept of the joint family as known to Hindu 
Law. The provisions of the Act are applicable 
to all holders of land in the Union Territory of 
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Pondicherry irrespective of religion, commu- 
nity, etc. The lands may.be held by Hindus, 
Muslims, or by persons belonging to other 
religious faiths. All of them are equally gov- 
erned by the provisions of the Act. The con- 
cept of a joint family is totally foreign to the 
personal laws of some of the communities. It 
is, therefore, manifestly wrong to approach the 
interpretation of the sections of the Act with 
the pre-conceived notion that in using the 
expression “family” the legislature had intended 
to connote an undivided family, as known to 
the Hindu Law, and that after a partition had 
taken place, in a Hindu Joint family, there 
cannot be a “family” consisting of the father 
and his divided minor sons,for the purpose of 
fixation of ceiling under the Act. The fact that 
the definition of “family” contained in Sec.2(10) 
does not treat the major sons of a person as 
members of the family, is a clear pointer that 
an undivided Hindu family was not in the 
contemplation of the legislature was when it 
enacted the said definition section. Similarly, 
the provision contained in Sub-sec.3(a) of Sec.4 
that in calculating the extent of land held by a 
member ofa family or by an individual person 
the share of the member of the family or of the 
individual person in the land held by an undi- 
vided Hindu family can be taken into account 
furnishes a conclusive indication that the 
“family” mentioned in the Act is wholly dis- 
tinct and different from an “undivided Hindu 
family’. The circumstances that partition had 
taken place disrupting the joint family consist- 
ing of the appellant and his minor sons, is, 
therefore, of no relevance in determining the 
total extent of the holding of the appellant in 
according with the provisions of Sec.2(10) read 
with Sec.4 of the Act. That is because, the act 
has created a special statutory unit consisting 
of the person satisfying the description con- 
tained in clause 10 of Sec.2 as constituting a 
“family” for the purpose of fixation of ceiling. 
The stress is only on the existence of the rela- 
tionship mentioned in the section and unity of 
title or jointness of holdings in relation to 
properties are not essential element for at- 
tracting the applicability of the definition. Under 
the definition contained in Sec.2(10) a person, 
the wife or husband of such person and his or 
her minor sons, and unmarried daughters, 


together constitute a “family”. 

Sec.4(2) expressly provides that for the pur- 
pose of fixation of ceiling on the lands held 
individually by the members of a family or 
jointly by some or all of the members of such 
family, shall be deemed to be held by the “family”. 
The result is that theseparate properties of the 
members constituting the statutory family are 
all to be treated as forming part of the holding 
of the “family” for the purpose of determina- 
tion of the ceiling area. Such being the posi- 
tion, emerging from the provisions of Sec.2(10) 
and Sec.4(1)(2), the properties held by the 
minor sons of the appellant individually as well 
as the lands separately owned by 
Smt.Senbagavalli, wife of the appellant by vir- 
tue of the purchase effected by her with her 
sridhanam amounts were all liable to be taken 
into account while computing the total extent 
of holding of the family of the appellant. 
Counsel for the appellant sought to relyon the 
provisions contained in Explanation IV to Sec.7 
for contending that there was no justification 
for including the separate properties of 
Smt.Senbagavalli in the holding of the appel- 
lant “family”. We see nothing in the said pro- 
vision, which lend support to the contention of 
the appellant. The Explanation itself clearly 
proceeds on the footing that for purposes of 
computing the ceiling and determining the 
area of surplus land to be surrendered, the 
lands, held separately by the husband ahd wife 
are to be pooled together. All that the explana- 
tion laid down is that when the aggregate of 
such lands exceeds the ceiling area, the extent 
of the land to the declared surplus by each of 
the spouses shall be fixed in proportion to the 
respective areas of land separately held by each 
of them. In other words, the liability to surren- 
der excess land is to be fixed in proportion to 
the extent of land held separately by the two 
spouses, 

Counsel for the appellant also relied on the 
provision contained in Sub-sec.(4) of Sec.4 of 
the Act as furnishing an indication that trans- 
actions of partition that have taken place be- 
fore the “appointed day” are not to be ignored 
and that only post appointed day partitions are 
to be treated as ineffective. We find no force in 
this argument. The purpose of Sec.4(4) is to 
peg down the process of determination of ceil- z 
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ing area to the state of things that obtained on 
the “appointed day” and it is in that context, 
and for the said purpose that the sub-section 
provides that in calculating the extent of land 
held by any person, any land which was trans- 
ferred by sale, gift or otherwise, or partitioned 
by that person after the “appointed day” but 
before the commencement of the Act, shall be 
taken into account as ifsuch land had not been 
transferred or partitioned. 
The conclusion that emerges from the forego- 
ing discussion is, that the High Court was 
perfectly right in holding that the lands stand- 
ing in the name of the wife and the two minor 
sons of the appellant, as their separate proper- 
ties, were also liable to be included in the 
holding of the appellant for the purpose of 
__ fixation of ceiling under Sec.4 of the Act.” 
There is no direct discussion in the judgment of 
the Supreme Court where a husband or a wife, as 
the case may be, who has some properties in his or 
her name, and who are constituting a “family” for 
the purpose of this Act, notice of the draft state- 
ment should be given or not. It is obvious, how- 
ever, that in the process of clubbing thcir proper- 
ties, ıt is made clear that the other person, whose 
property has not been included in the return sub- 
mitted by the head of the family, who has re- 
sponded to the notice and filed the return, as 
required under Sec.7 of the Act, their properties 
have been included as the lands belonging to the 
family. Ifa person has known that his or her land 
is also included in the return and/or in the draft 
statement, after such enquiry as Scc.8 of the Act 
has contemplated, and has notchoscn to file his or 
her objection, it will be a hyper-technical argu- 
ment that notice of the draft statement has not 
been given and therefore, the entire proceeding is 
vitiated. I have found on the facts in the instant 
case that the respondent knew about the procecd- 
ing, that the respondent did file some sort of 
objection in the proceeding, that the respondent 
did move in revision against some order passed by 
the Authorised Officer, in her name, besides simi- 
lar procecdings taken up to this Court by her 
husband and by her son, who also questioned the 
acquisition, nosooner than he became an adult. It 
is not a case, in my Opinion in which a court of law 
should show any indulgence in favour of a person 
like the respondent, who had, it appears, known 
about everything, but has chosen to undo a valid 
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action taken under the law, on a hyper-technical 
ground of no notice being given to her. There is no 
material before me to show that the proportion in 
leaving the land as within the ceiling area in the 
hands of the family, has not been maintained in 
the final acquisition. 1 am however inclined to 
observe in the instant case that if the respondent 
or her husband so finds that adequate percentage 
has not been maintained in respect of the lands 
held by them individually, they may apply to the 
Authorised Officer, who shall, before making the 
final order of acquisition , adjust the surplus ac- 
cordingly. [tis however made clear that it is only as 
an act of grace to the respondent and not as a 
matter of right. J am satisfied that the impugned 
judgment is not valid and proper. The court below 
has committed an irregularity in the exercise of 
jurisdiction by not taking into account the con- 
duct of the respondent and the injury to the public 
interest asa result ofany interference in the acqui- 
sition, after such along lapse oftime. In the result, 
the civil revision petition is allowed and the judg- 
ment of the court below is set aside and the peti- 
tioner may procecd to complete the acquisition in 
accordance with law, without any let or hindrance. 
There will be no order as to costs. 


B.S. | ---- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


C.R.P.No.1526 of 1993 30th March, 1994. 
Alagammal... Petitioner 

v. 

Sivasubramanian and others ... Respondents. 
(A) Civil Procedure Code (V of 1908), O.20, Rule 5 
- Order of lower court - Not properly written - If 
ground for sending matter to lower court for writing 
a proper order. 

Merely because the lower court has not wrilten a 
proper order, the matter cannot be sent back 
simply for the purpose of writing the order as per 
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the requirements of O.20, Rule 5, Civil Procedure 
Code. [Para. 3] 
(B) Civil Procedure Code (V of 1908), Sec. 11, O.23, 
Rule Uread with Sec.141 - Res judicata - Rule of - If 
apples to orders on interlocutory applications. 

An order on an interlocutory application at one 
stage of the case is binding in all subsequent stages 
of the same proceedings unless the order leaves 
the matter open for re-consideration at a later 
stage. [Para. 5] 
Cascs referred to: 

Lachiram v. Tarachand, 71 M.L.J. 490. [Para. 4] 
Aftab Ahmed y. Naziruddin, A.I.R. 1977 Del. 121. 
[Para. 5] 

Narain Singh v. Ram Gopal Madan Lal, A.LR. 
1981 Del. 88. (Para. 5] 

Arjun Singh v. Mohindra, A.LR. 1964 S.C. 993. 
[Para. 5] 

Petition under Sec.115 of Act V of 1908, praying 
the High Court to revise the order of the Court of 
the District Munsif, Valliyur, dated 20.4.1993 and 
made in J.A.No.599 of 1993 in O.S.No.5760f1991. 
V.Sairam, for Petitioner. 

T.M. Hariharan, for Respondent No.1. 

The Court made the following 

ORDER: This revision is directed against the 
order in I.A.No.599 of 1993 in O.S.No.576 of 1991 
in the Court of District Munsif of Valliyur. The 
parties to the suit are the sons and daughters of 
one Chithiraputhira Thevar and Sivanupillaiam- 
mal, The sons filed that action against the sisters 
for declaration and injunction in respect of an 
extent of 2.45.0 hectares in S.F.No.537 of Valliyur 
village stating that it is their ancestral property 
and after the death of their father, their mother 
and sisters have executed a relinquishment deed in 
their favour in respect of this property on 28.5.1971 
and the plaintiffs alone are exclusively in enjoy- 
ment of this land. It appears that O.S.No.749 of 
1990 between the same parties in respect of some 
other property is also pending trial. And defen- 
dants have instituted O.S.No.309 of 1991 in that 
Court seeking partition in respect of the present 
suit property and other items. The revision peti- 
tioner/ second defendant came forward with 
I.A.No.599 of 1993 under Sec.10, C.P.C. praying 
for stay of the trial of present O.S.No.576 of 1991 
till the disposal of O.S.No.309 of 1991. The revi- 
sion petitioner has sworn in the affidavit in sup- 
port of the application that the decision in 
O.S.No.309 of 1991 would bind both the partics in 
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the other two suits and proceedings with the trial 
of all the suits would give room for rendering of 
conflicting decisions. The respondents/ plaintiffs 
opposed that application stating that an earlier 
application filed by the present revision petitioner 
under Sec.10, C.P.C. praying for the very same 
relief has already been dismissed as not pressed 
and that dismissal order is a bar to the maintaina- 
bility of the present application. Besides, the subject 
matter of the suit and issues in controversy in the 
three suits are different and all the parties in 
O.S.No.309 of 199] are not on record in the pres- 
ent action. 

2 The trial court in the impugned order dated 
20.4.1993 has extracted the averments in the plaint 
and counter and after formulating the point for 
determination, again repeated the respective 
contentions of both sides and dismissed the appli- 
cation holding that the contentions of the respon- 
dents are acceptable. It has not gone into the 
merits and de-merits of the respective claims and 
given reasons for its conclusions. It is practically a 
non-spcaking order.’ 

3. Learned counsel for the revision petitioner 
submitted that in view of the laconic order passed 
by the court below, the matter has to be remitted 
with a direction to give a finding considering the 
respective contentions of both sides. He further 
argued that this Court cannot substitute its own 
reasoning for the order of the lower court and a 
specific finding on the compliance of the ingredi- 
ents of Sec.10, C.P.C. is necessary. However, I am 
unable to accept this submission of the revision 
petitioner. Merely because the court below has 
not written a proper order, the matter cannot be 
sent back simply for the purpose of writing the 
order as per the requirements of 0.20, Rule 5, 
C.P.C. 

4. The revision petitioner is unable to convince 
thecourt as to how this petition is maintainable in 
view of the fact that an earlicr application I.A.No.149 
of 1993 filed by him sceking the same relief has 
been dismissed as not pressed. He has placed 
reliance on Lachiram v. Tarachand, 71 M.L.J. 490, 
where it has been held that there is difference 
between the dismissal of suits and dismissal of 
exccution applications. In the case of dismissal of 
execution petitions for default or on the ground 
that they are not presscd, the only point that is 
decided is that that application is dismissed and 
there is no bar in the way of a fresh application 
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being made, if necessary the very next day with the 
same prayer. That is settled law, and unless it can 
be said that there was a decision or adjudication 
which cither directly decided the question on which 
the parties are at issucor which must be deemed to 
have implicdly decided it on the ground that the 


order could not have been made without such. 


implicd decision having been arrived at, the plea 
of res judicata cannot operate or apply. But as 
pointcd out by the learned Judge in this decision, 
the court below thercin while laying down the 
gencral proposition to the effect that dismissal for 
default operates equally as res judicata and that 
dismissal even when the application is not pressed 
has the same effect has failed to take into account 
the difference between the dismissal of suits and 
dismissal of execution applications. Learned Judge 
also pointed out that non-pressing of the applica- 
tion does not mean that the decree-holder has 
accepted the defendant’s objection, and there was 
no question of abandonment of the issue or any 
acceptance of the plea put forward by the judg- 
ment-debtor. The question that arose between the 
partics has not been decided either expressly or 
implicdly. Whereas in the present case having 
asked for stay of the proceedings in one case till 
the disposal of the earlier action and not pressing 
the application would undoubtedly mean thatthe 
claim had been abandoncd. 

5. In Aftab Ahmed v. Naziniddin, A.IR. 1977 Del. 
121, a single Judge of Delhi High Court has held 
that the effect of 0.23, Rule 1 read with Sec.141, 
C.P.C. is that once an application has been pre- 
sented claiming a reliefand it is not pressed and is 
dismissed, a subsequent application on the very 
same ground is barred. In Narain Singh v. Ram 
Gopal Madan Lal, A.I.R. 1981 Del. 88, along with 
a suit filed for a declaration under the Arbitration 
Act, the plaintiff (appellant) filed an application 
for injunction under O.39, Rules 1 and 2 restrain- 
ing the defendants from procecding with arbitra- 
tion. On contest by the defendants the counsel for 
the plaintiffs did not press his application and got 
it dismissed by the court There was no prayer for 
leave to file a fresh application on the same cause 
ofaction. The plaintiffs again filed a fresh applica- 
tion for injunction which was dismissed by the 
court for want of a prima facie case having been 
made out by the plaintiffs and also on the ground 
that no irreparable injury should be caused to the 
plaintiffs if the relief of injunction was not granted. 
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On appeal by the plaintiffs against the order of 
dismissal of the application it was held that the 
said application for temporary injunction decided 
by the impugned order was barred under 0.23, 
Rule 1(4) read with Sec.141 which made the pro- 
cedure applicable to suits applicable to all civil 
proceedings such as an application of injunction. 
Hence the plaintiffs application was not main- 
tainable. It therefore follows that an order on an 
interlocutory application at one stage of the case 
is, binding in all subsequent stages of the same 
proceeding under general principles of law, unless 
the order leaves the matter open for reconsidera- 
tion at a later stage. As pointed out by the Su- 
preme Court in Arjun Singh v. Mohindra, A.LR. 
1964 S.C. 993, even if the Rule of res judicata does 
not apply it would not follow that on every subse- 
quent day on which the suit stands adjourned for 
further hearing, the petition could be repeated 
and fresh orders sought on the basis of identical 
facts. I, therefore, find no merit in this civil revi- 
sion petition. 

6. In the result, the civil revision petition is dis- 
missed. No cost. 


BS. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Shivaraj Patil, J. 


W.P.No.4455 of 1987 29th July, 1994. 
R.Pounthai, Wife of G.Rajaram.... Petitioner 

v. 

The Co-operative Tribunal (Special Judge), 
Madurai and others ... Respondents. 


Tamil Nadu Co-operative Societies Rules (1963), 
Rule 56(6) - Petitioner borrowed money for Co- 
operative Society to construct a house - House prop- 
erty morigaged to the society - Amount not paid by 
the petitioner - Suit filed by the Society for recovery - 
Decreed ex parte - Execution of the decree - Order 
auctioning the house for realisation of the amount - 
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Appeal against that order - Dismissed - Writ petition 
filed challenging the order - Contention that award 
was not supplied free of cost to the petitioner - Award 
could be executed - Writ petition dismissed. 

Held: The non-supply of a copy of the award free 
of cost does make the award unenforceable. Even 
on the admitted facts of this case, it is clear that the 
petitioner did come to know of the award atleast 
when the property was brought to auction sale on 
25.5.1984. Even thereafter she did not challenge 
the award, but she has challenged the execution 
proceedings and that too when the property di- 
rected to be sold for the second time. Further the 
petitioner having paid a sum of Rs.4,000 on 25.5.1994 
in partial satisfaction of the said award cannot be 
allowed to challenge the execution proceedings. 
Thus the petitioner in this case had knowledge of 
passing the award actually and constructively. Hence 
the said award is binding and conclusive. Viewed 
from any angle there is no merit in the writ peti- 
tion. [Para. 8] 
Cascs referred to: 

Collector of Central Excise v. M/s.M.M.Rubber 
Company, A.I.R. 1991 S.C. 2141. [Paras. 3, 4] 
Muthia Chettiar v. Commussioner of Income Tax, 
(1951)1 M.L.J. 417: LL.R. 1951 Mad. 815: 64 L.W. 
270: 19 I.T.R. 402. [Paras. 3, 4] 

Liquidator and Co-operative Sub-Registrar v. Sahul 
Hamed, (1981)1 M.LJ. 443. [Para. 5] 
Ramalakshmi Ammal v. The Revenue Divisional 
Officer, 1985 Writ.L.R. 504. [Para. 5] 
N.Ganapathy, for Petitioner. 

E. Padmanabhan, for Respondents. 

The Court made the following 

ORDER: The facts of the case briefly stated are 
the following: 

The petitioner borrowed a sum of Rs.16,000 from 
the third respondent Co-operative Society to 
construct a house by mortgaging the property. 
When she failed to-repay the amount of loan with 
interest in instalments, an Arbitration Suit was 
filed against her for recovery of a sum of Rs.26,301.24 
p. An ex parte award/decree was passed against the 
petitioner, when the petitioner failed to appear 
before the Arbitrator, inspite of service of sum- 
mons. The third respondent took up the execution 
procecdings in E.P.No.35/82-83 and contained an 
order for auctioning the house for realisation of 
the the amount due under the award. The peti- 
tioner filed an Appeal in C.M.A.No.52 of 1985 
before the first respondent, challenging the pro- 
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posed auction sale. The said Appeal also was 
dismissed on 12.2.1986. Hence, this Writ Petition 
is filed contending that as required under Rule 
56(6) of the Tamil Nadu Co-operative Societies 
Rules, 1963 (hereinafter referred to as the Rules), 
copy of the award was not supplied free of cost to’ 
the petitioner. In the absence of the supply ofsuch 
copy of the award, no appeal could be filed and 
hence the award cannot be executed, more so 
when it was passed without hearing her; so long as 
the copy of the award of the Arbitrator was not 
furnished the subsequent execution proceedings 
were unwarranted and illegal. The petitjoner in 
this writ petition has prayed for quashing the 
order, dated 12.2.1986 passed by the first respon- 
dent in C.M.A.No.52 of 1985. 

2. The case of the third respondent, as can be 
gathered from the affidavit filed in support of Writ 
Miscellaneous Petition No.11182 of 1987 is that 
there is absolutely no merit in the writ petition and 
the petitioner has abused the process of the court 
with a view to delay the recovery of the ward 
amount, which would exceed Rs.31,500as on date. 
It is the further case of the third respondent that 
the writ petition filed is highly belated; the award 
was passed as early as on 7.10.1982 by the Deputy 
Registrar of Co-operative Societies, the second 
respondent herein in Claim No.232/81-82. The 
first respondent tribunal dismissed the appeal, 
C.M.A.No.52 of 1985 filed by the petitioner on 
12.2.1986. The petitioner has filed the writ peti- 
tion, after a lapse of fourteen months and that the 
petitioner has not come to the Court with clean 
hands invoking jurisdiction under Art.226 of the 
Constitution of India. The petitioner availed of 
the loan of Rs.16,000 as early as on 11.4.1974 by 
execuling a mortgage deed for the purpose of 
construction of her house. She was highly irregu- 
lar in the payment of monthly instalments. When 
the petitioner inspite of several notices failed to 
repay the amount, the third respondent raised a 
dispute in Claim No.232/81-82 under Sec.73 of the 
Tamil Nadu Co-operative Societies Act, 1961 on 
the file of the second respondent; despite service 
of notice, the petitioncr did not appear before the 
second respondent. The second respondent hav- 
ing been satisfied with the service of notice on the 
petitioner passed an award directing her to pay a 
sum of Rs.24,301.74 p. with interest thereon at 12 
per cent per annum from the date of award; even 
thereafter inspite of demand, when the award 
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amount was not paid the third respondent filed 
C.E.P.No.35/82-83 on the file of the.second re- 
spondent for realisation of the award amount with 
interest. The sale Officer directed sale of the prop- 
erty on 25.5.1984. The petitioner accepting the 
liability under the award remitted a sum of Rs.4,000 
on 25.5.1984 and secured adjournment of the sale, 
assuring to pay the remaining amount by 25.6.1984. 
Since the amount was not paid as assured, auction 
was directed to be held once again. It is against this 
order directing auction sale for the second time, 
the petitioner filed an appeal in C.M.A.No.52 of 
1985 before the first respondent Tribunal, chal- 
lenging the order passed in C.E.P.No.35/82-83. 
Before the Tribunal, the petitioner sought to 
challenge the award indirectly contending that 
before passing award no notice had been served on 
her and that no opportunity was given to her. The 
first respondent, having considered the material 
before it, rejected all the contentions of the peti- 
tioner and dismissed the appeal. It is further sub- 
mitted that the petitioner having not raised the 
contention that because of non-supply of the copy 
of the award the execution proceedings could not 
be taken up before the first respondent; it is not 
open to her for the first time to raise the same in 
this writ petition. It is too late for the petitioner to 
contend that the award passed by the Arbitrator is 
not binding or invalid. In other words, it is not 
open to her at this stage to challenge the award 
passed by the second respondent. It is asserted 
that the copy of the award had been sent to the 
petitioner and factually also, the third respondent 
had called upon the petitioner to remit the award 
amount. The petitioner having come to know 
about it has also paid a sum of Rs.4,000 on 25.5.1984 
and got thesale postponed, undertaking to pay the 
remaining amount by 25.6.1984. This being the 
position, the petitioner is estopped from raising 
the contentions, challenging the award. Having 
kept quiet for more than four years, the petitioner 
is trying to challenge the award in the execution 
proceedings, which is nut permissible in law. 
According to the third respondent all is not well 
with the petitioner; the amount due under the 
award was Rs.31,500 by June, 1987 itself. The sole 
intention of the petitioner appears to be only to 
delay the recovery of the award amount. Thus, on 
these grounds, the third respondent sought for the 
dismissal of this writ petition. 

3. I have heard the Icarned counsel for the parties. 
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Mr.N.Ganapathy, learned counsel appearing for 
the petitioner urged that in the absence of supply 
of copy of the award of the arbitrator free of cost 
to the petitioner, the award is not conclusive and 
binding on the petitioner so as to enforce or 
execute it against her. This is the only point urged. 
In support of this submission, learned counsel 
placed reliance on the decision of the Supreme 
Court in the case of Collector of Central Excise v. 
M/s.M.M. Rubber Company, A.I.R. 1991 S.C. 2141, 
in particular, he drew my attention to paragraph 
13 of the said decision. The said paragraph reads: 
“So far as the party who is affected by the order 
or decision for seeking his remedies against 
the same, he should be made aware of passing 
such order. Therefore, courts have uniformly 
laid down as a rule of law that for seeking the 
remedy the limitation starts from the date on 
which the order was communicated to him or 
the date on which it was pronounced or pub- 
lished under such circumstances that the par- 
ties affected by it have a reasonable opportu- 
nity of knowing of passing of the order and 
what it contains. The knowledge of the party 
affected by such a decision, either actual or 
constructive is thus an essential element which 
must be satisfied before the decision can be said 
to have been concluded and binding on him. 
Otherwise, the party affected by it will have no 
means of obeying the order or acting in confor- 
mity with it or of appealing against it or other- 
wise having it set. This is based upon, as ob- 
served by Rajamannar, C.J., in Muthia Chettiar 
v. Commissioner of Income Tax, (1951)1 M.L.J. 
417: LL.R. 1951 Mad. 815: 64 L.W. 270: 19 
LTR. 402, “a salutary and just principle”. The 
appreciation of this rule so far as the aggrieved 
party is concerned is not dependent on the 
provisions of the particular statute, but is so 
under the general law”. 
4. Mr.E Padmanabhan, learnéd counsel represent- 
ing the third respondent made his submissions in 
support and justification of the impugned order. 
He strongly contended that the petitioner having 
not challenged the award dated 7.10.1982 cannot 
find fault with the same in an execution proceed- 
ing, moreso, whenshe herself accepting the liabil- 
ity under the award remitted a sum of Rs.4,0000n 
25.5.1984, while assuring to pay the remaining 
amount by 25.5.1984, even after passing the im- 
pugned order by the first respondent on 12.2.1986, 
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the petitioner has filed this writ petition after a 
period of fourteen months without any justifica- 
tion for the delay. According to the learned coun- 
sel, the petitioner is only interested in delaying the 
recovery of the amount due to the third respon- 
dent under the award. Having regard to the facts 
and circumstances and the conduct of the peti- 
tioner, this writ petition is devoid ofany merit and 
as such same is liable to be dismissed. 

5. I have carefully considered the above submis- 
sions made by learned counsel for the parties. 
Whether the non-supply copy of the award free of 
cost to the petitioner under Rule 56(6) of the 
Rules wipes away the award made by Competent 
Authority or makes it non-existent and thereby 
renders it unenforcable is the only point that 
arises for consideration: The undisputed facts are 
that the petitioner borrowed the loan amount 
from the third respondent Socicty by mortgaging 
the property. When she failed to repay the loan 
amount, the third respondent Society raised Arbi- 
tration dispute before the second respondent in 
Claim No.232/81-82; the second respondent Arbi- 
trator passed an award in a sum of Rs.24,301.74 
having been satisfied that the summons were duly 
served on the petitioner. The said award remained 
unchallenged even as on the date of the filing of 
the writ petition. The mortgaged property was 
brought to sale on 25.5.1984. The petitioner paid 
asum of Rs.4,000 and got the sale postponed with 
an assurance to: pay the remaining due amount 
under the award by 25.6.1984. Since the petitioner 
did not pay the remaining amount, as assured, the 
property was brought to sale for the second time. 
It was only then the petitioner filed an appeal in 
C.M.A:No.52 of 1985 challenging the execution 
proceedings, before the first respondent. The first 
respondent dismissed the Appeal on 12.2.1986. 
Even after coming to know of the passing of the 
award, atleast on 25.5.1984, the petitioner could 
have filed an Appeal challenging the award by 
taking a copy of the award. Admittedly, that was 
not done. In the back-drop of these facts, the 
contention of learned counsel for the petition has 
to be considered. The facts of the case in Collector 
of Central Excise v. M/s.M.M.Rubber Company, 
A.LR. 1991 S.C. 2141, were that the Collector of 
Central Excise, as an adjudicating authority had 
held that the demand from the respondent to- 
wards excise duty was barred by limitation and 
dropped all further proceedings. The copy of the 
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said order was despatched to the respondent on 
21.12.1984. The Central Board of Excise and 
Customs, after consideration of the said order 
directed the Collector of Central Excise, Madras 
to file an appeal to the Customs, Excise and Gold 
(Control) Appellate Tribunal, New Delhi. Before 
the Tribunal, the respondent urged that the rele- 
vant date of the Collector’s order for the purpose 
of Sub-sec.(3) of Sec.35-E of the Central Excise 
and Salt Act, 1944 should be taken as 28.11.1984 
and if that be so, the appeal filed was beyond the 
period of one year from the date of the decision of 
the adjudicating authority. The date on which the 
copy of the order was received by the respondent 
viz. 21.12.1984, was not relevant for the purpose of 
reckoning the period of limitation in the case of 
appeal filed by the Collector. As can be seen from 
the very first paragraph of the said judgment, the 
short question of law that arose for consideration 
was as to what was the relevant date for the pur- 
pose of calculation of the period of one year, as 
provided’ under Sub-sec.(3) of Sec.35-E of the 
Central Excise and Salt Act, 1944. A careful read- 
ing of paragraph 13 of the said Judgment (ex 
tracted above) clearly shows that the main consid- 
eration was with reference to the starting date of 
period of limitation for the purpose of filing an 
appeal. Learned counsel for the petitioner was 
laying emphasis on the lines underlined by me in 
the said paragraph. The said paragraph, if read in 
its entirety and in the context of facts of that case, 
does not support the case of the petitioner to say 
that unless copy of the award was supplied free of 
cost to the petitioner it is not binding and not 
conclusive so as to execute the award. Paragraph 
18 of the said judgment clarifies the position fur- 
ther. The said paragraph (18) reads thus: 
“Thus, if the intention or design of the statu- 
tory provision was to protect the interest of the 
person adversely affected, by providing a rem- 
edy against the order or decision any period of 
limitation prescribed with reference to invok- 
ing such remedy shall be read as commencing 
from the date of communication of the order. 
Butifit isa limitation fora competent author- 
ity to makean order, the date of exercise of that 
power and in the case of exercise of suo mom 
power over the subordinate authorities’ or- 
ders, the date on which such power was excr- 
cised by making an order are the relevant dates 
for determining the limitation. The ratio of 
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this distinction may also be founded on the 
principle that the Government is bound by the 
proceedings of its officers but persons affected 
are not concluded by the decision.” 
In same case, the Supreme Court relicd on the 
decision of this Court in Muthia Chetnar v. Com- 
missioner of Income Tax, (1951)1 M.LJ. 417: LL.R. 
1951 Mad. 815: 1951 M.W.N. 257: 64 L.W. 270: 19 
I.T.R. 402, wherein the applicant/assessce filed an 
application before the Commissioner of Income 
Tax under Sec.33-A(2) of the Income Tax (1922) 
for revision of the order dated 18.2.1949. The said 
application was rejected in limine, as barred by 
time. According to the petitioner, the order sought 
to be revised was received by him only on 25.2.1948. 
Therefore, he filed awrit petition, seeking a writ of 
mandamus in this Court to the Commissioner of 
Income Tax, Madras, directing him to entertain 
his application and to dispose of it in accordance 
with law contending that the application filed was 
well within time from the date of receipt of the 
copy of the assessment order by him. The only 
question that arose for consideration was whether 
the one year was to be computed from the date 
when the order was signed by the Income Tax 
Officer or from the date when it was communi- 
cated to the petitioner. In paragraph 3 of the said 
decision, it is stated that ifa person is given a right 
to resort to the remedy to get rid of an adverse 
order within a prescribed time, limitation should 
not be computed from a date earlier than that on 
which the party aggrieved actually knew of the 
order or had an opportunity of knowing the order. 
6. In the decision reported in Liquidator and Co- 
operative Sub-Registrar v. Sahul Hamed, (1981)1 
M.L.J. 443, this Court has stated that where an 
order is passed bya statutory authority of which no 
notice has been given to the party affected, he 
must come to know Ofitso as to enable him to take 
the appropriate proceedings to vindicate his rights 
and held that the limitation must definitely run 
only from the date of knowledge of the said order 
by the party either actually or constructively. In yet 
another decision in Ramalakshnu Ammal v. The 
Revenue Divisional Officer, 1985 Writ.L.R. 504, a 
Division Bench of this Court has stated that under 
Sec.18(2) of the Land Acquisition Act, a claimant 
should intimate the Land Acquisition Officer for 
reference to court within a period of six weeks 
from the date of receipt of a copy of the notice 
from the Collector under Sec.12(2) of the Land 
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Acquisition Act. The claimant was not admittedly 
present, when the award was passed. The notice 
under Sec.12(2) ofthe Land Acquisition Act must 
be accompanied bya copy of the award, ifitis to be 
effective so as to enable the claimant todecide the 
further course of action in the matter of sceking 
reference under- Sec.18 of the Land Acquisition 
Act. Thus, all the aforementioned decisions deal 
with the starting point of the period of limitation 
with reference to the orders passed by the authori- 
ties for the purpose of affected party to challenge 
the adverse orders before the appropriate forum. 
The underlying principle is that the parties must 
know of the passing of the order to them either 
actually or constructively so that they can move for 
the remedies against the orders that affect them. 
None of these decisions state orindicate thatif the 
copy of the order is not furnished or communi- 
cated, the order itself becomes void, illegal or non- 
est or unenforceable. The observation in para- 
graph 13 of the decision in Collector of Central 
Excise v. M/s.M.M.Rubber Company, A.LR. 1991 
S.C. 2141, supra is to the effect that the decision 
becomes concluded and binding on a party, when 
he comes to know about it either actually or con- 
Structively. But this observation cannot be read 
and understood in isolation. The observation that 
the decision becomes binding and conclusive is in 
the context that a party against whom adverse 
orders are passed should come to know about it 
either actually or constructively and having come 
to know about it, if he does not challenge such an 
order before the appropriate forum or superior 
Court, as the case may be, it becomes binding and 
conclusive. 

7. I find considerable difficulty in accepting the 
contention of the learned counsel for the peti- 
tioner to go to the extent of saying that on account 
of the non supply of free copy of the award, the 
execution proceedings are vitiated or the award 
becomes unenforcable, when the award has be- 
come otherwise final. The decision cited as a prece- 
dent must be understood in the context of and in 
relation to the facts of the case, the questions that 
came up for consideration and the conclusions 
reached thereon. f 

8. In view of what is stated above, I hold that the 
non-supply of copy of the award free of cost does 
not make the award unenforceable. Even on the 
admitted facts of this case, narrated above, it is 
clear that the petitioner did come to know of the 
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award atleast when the property was brought to 
auction sale on 25.5.1984, but even thereafter, she 
did not challenge the award, but she has chal- 
lenged only the execution proceedings and that 
too, when the property was directed to be sold for 
the second time. Further the petitioner having 
paid a sum of Rs.4,000 on 25.5.1984 in partial 
satisfaction of thesaid award cannot be allowed to 
challenge the execution proceedings. Thus, the 
petitioner in this case had knowledge of passing 
the award actually and constructively. Hence, the 
said award is binding and conclusive even in terms 
of paragraph 13 of the aforementioned Judgment 
of the Supreme Court. Thus, viewed from any 
angle, I do not find any merit in this writ petition. 
9. In the result, for the reasons stated and discus- 
sions made above, this writ petition is liable to be 
dismissed. Accordingly, this writ petition is dis- 
missed with no order as to costs. 


RS. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: C.Shivappa, J. 


W.P.No.3924 of. 1987 20th July, 1994, 


8.Chandrakumar ... Petitioner 
V. - 

The State of Tamil Nadu, represented by the 
Commissioncr and Secretary to Government, Social 
Welfare Department, Madras and others ...Re- 
Spondents. 


Constitution of India (1950), Art.226 - Natural Jus- 
tice - Tahsildar issuing community certificate stating 
that the petitioner belonged to Konda Reddy Com- 
munity- Revenue Divisional Officer holding enquiry 
- Petitioner was not served with the copy of the report 
- Collector cancelled the community certificate - Is- 
sued by the Tahsildar on the report of the Revenue 
Divisional Officer - Order of the Collector set aside. 
Held: In this case the contention of the petitioner 
is that he was not provided with sufficient oppor- 
tunity to establish that he belongs to Konda Reddy 
Community. The authorities should be vigilant to 
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verify about the caste then and there, atleast within 
a reasonable time. That has not been done. If that 
isso, the burden is on the respondents to establish 
that he does not belong toa particular community. 
In the impugned order, there is no reference that 
the copy of the report was served on the petitioner. 
The impugned order is set aside. The 2nd respon- ' 
dentis directed to provide an opportunity or being 
heard to the petitioner and also supply him a copy 
of the report and then to decide the community to 
which the petitioner belongs in accordance with 
law and as expeditiously as possible. The impugned 
order is quashed. The writ petition 1s allowed. 
[Para. 2] 

R.Srinivasan, for Petitioner. 

M.M.Sundresh, Government Advocate, for Re- 
spondents. 

The Court made the following 

ORDER: Petition is seeking for quashing an order 
dated 20.3.1987 and secking for an opportunity to 
prove that he belongs to Konda Reddy commu- 
nity. The petitioner claims that he belongs to 
Scheduled Tribe community called Konda Reddy 
and a certificate was issued by the Tahsildar, 
Thuraiyur. On the basis of the certificate, after 
completion of the Pre-University education, peti- 
tioner joined medical course at Stanley Medical 
College. At the instance of the 4th respondent, a 
letter was written to the 2nd respondent to verify 
whether the petitioner belongs to Konda Reddy 
community. When he was pursuing his studies, a 
Ictter was served on the father of the petitioner 
wherein it has been stated that it is decided to 
cancel the certificate of community issued by the 
Sth respondent. Though the petitioner engaged a 
counsel, the enquiry before 2nd respondent was 
postponed from 22.12.1986 to 2.3.1987 and later 
an adjournment was promised by the 2nd respon- 
dent so as to give him an opportunity to partici- 
patein the enquiry to establish that he belonged to 
Scheduled Tribe. Without further opportunity, an 
order was passed and served on the petitioner 
indicating that he failed to satisfy that he belonged 
to Scheduled Tribe. Consequently, the certificate 
issued by the 5th respondent was cancelled. 

2. The contention of the petitioner is that he was 
not provided with sufficient opportunity to estab- 
lish that he belongs to Konda Reddy community. 
The authorities should be vigilant to verify about 
the caste then and there, atleast within a reason- 
able time. That has not been done. If that isso, the 
burden is on the respondents to establish that he 
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does not belong to a particular community. In the 
impugned order, there is no reference that the 
copy of the report was served on the petitioner. 
The impugned order is set aside. The 2nd respon- 
dentis directed to provide an opportunity of being 
heard to the petitioner and also supply him a copy 
ofthe report and then to decide the community to 
which the petitioner belongs in accordance with 
law and as expeditiously as possible. The impugned 
order is quashed: The writ petition is allowed. 
Parties to bear their own costs. 


RS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: KA. Swami, C.J. 


C.R.P.No.3229 of 1986 13th August, 1993. 
Raju ... Petitioner 
v. 

A.Ponnammal . Respondent. 


(A) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIIT of 1960as amended by Act XXIII of 
1973), Sec.10(3) (a) (i) - Eviction of tenant under - 
Conditions for. 

In order to secure an order directing the tenant to 
put the landlord in possession of the residential 
premises, apart from satisfying the recruitments 
of Sec.10(3)(a)(i), itis also necessary to prove that 
his or her claim is bona fide. [Para. 5] 
(B) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVII of 1960 as amended by Act XXIII of 
1973), Sec.10(3)(a)(i) - Joint family - Owning sev- 
eral residential houses - In occupation of one of the 
houses - Seeking possession of another premises - 
For the use of occupation of one of the co-parceners 
- That co-parcener not in possession of premises of 
his own - Petitioner not exclusive owner of premises 
of - Eviction of tenant, if can be ordered. 

The decision in RJagannathan Chettiar v. Swar- 
nambal, 97 L.W. 182, is not applicable to a case 
where the joint family is the owner of several 
residential premises and one of the premises is in 
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their occupation and seeks possession of another 
premises for the use and occupation of one of the 
co-parceners. Therefore, the contention put forth. 
by the revision petitioner-tenant that the landlady 
cannot seek possession of the premises in ques-. 
tion for use and occupation of herson, becauseshe 
is already in possession of the premises belonging 
to her cannot be accepted as valid because the son 
of the landlady, for whose benefit the possession 
of the premises is sought is not in possession ofa 
premises of his own and the landlady is not the 
exclusive owner of the premises of which she is in ` 
occupation. [Para. 6] « 
Cases referred to: oe 
Kolandaivelu Chettiar v. Koolayama Chettiar, 
(1961)1 M.L.J. 184. [Para. 6] 

M/s.Annamalai and Company v. Sital Achi, (1975)1° 
M.L.J. 337. [Para.6] > 
Mani v. D.Ramalingam, (1985)1 M.L.J. 329. 
[Para. 6] i 
Jagannathan Chettiar v. Swarnambal, 97 L.W. 182. 
[Para. 6] : 
C.M. Krishnakumar, for Petitioner. 
R.Alagarswami for Myls.P.Venkataswami and 
V.Venkataswami, for Respondent. 

The Court made the following i ; 
ORDER: This revision petitionis preferred uù- 
der Sec.25 of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960 (hereinafter referred 
toas the Act, against the order dated 19th Septem- 
ber, 1986 passed by the learned Appellate Author- 
ity, Tiruchirapalli, in R.C.A.No.1 of 1985. The 
respondent-landlady filed the application under 
Secs.10(2)(i) and 10(3)(a)(i) of the Act alleging 
that the petitioner/ tenant has been in wilful de- 
fault in the payment of rent and that the schedule 
premises is required for the use and occupation of 
her son who is an Excise Officer of the State 
Government. Both the Rent Controller as well as 
the Appellate Authority have negatived the ground 
pleaded under Sec.10(2)(i) of the Act. As faras the 
ground pleaded under Scc.10(3)(a)(i) of the Act is 
concerned, both the authorities have concurrently 
held that the landlady bona fide requires the sched- 
ule premises for the use and occupation ofherson. 
Accordingly, an order for eviction has been passed 
by the learned Rent Controller and the same has 
been confirmed by the Appellate Authority. 

2. In this revision it is contended on behalf of the 
petitioner tenant that as there are morc than four 
houses owned by the landlady and her sons in 
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Tiruchirapalli town and one of them is occupied 
by the landlady, it is not open to her to seek 
eviction of the tenant under Sec.10(3)(a)(i) of the 
Act. During the pendency of the proceedings be- 
fore the learned Rent Controller, the first floor of 
the premises fell vacant and the same was not 
occupied by the son of the landlady and it was 
allowed to be occupied by her servants. Hence 
there is lack of bona fides on the part of the 
landlady inasmuch as ifreally the landlady wanted 
the premises for her son, it was not difficult to 
occupy the first floor. 
3. On the contrary, it is contended on behalfof the 
respondent landlady that both the authorities below 
have concurrently held that the landlady bona fide 
requires the schedule premises for the use and 
occupation of her son and as such in a revision 
under Sec.25 of the Act, no interference is called 
for. It is also further contended that regarding the 
first floor, the Appellate Authority has held that, 
that portion of the building is also required for the 
occupation of the son of the landlady in order to 
meet the officers who come to sec him. Therefore, 
it is submitted that the fact that the first floor 
became vacant and it was not occupied either by 
the landlady or her son cannot be used against the 
respondent landlady to doubt her bona fide in 
secking eviction of the petitioner tenant. 
4. In the light of the contention urged on both 
sides, the points that arise for considcration arc: 
1. Whether in the facts and circumstances of 
the case the landlady is entitled to seek posses- 
sion of the premises under Sec.10(3)(a)(i) of 
the Act? 
2. Whether in the absence of evidence as to the 
natureand extent of the accommodation avail- 
able in the ground and the first floor, the 
authorities below are justified in holding that 
the claim of the landlady in seeking possession 
of the premises in question is bona fide? 
5. Point No.l: Sec.10(3)(a)(i) of the Act reads 
thus: 
“A landlord may, subject to the provisions of 
clause (d), apply to the controller for an order 
directing the tenant to put the landlord in 
possession of the building: 
(i) in case it is a residential building, if the 
landlord requires it for his own occupation or 
the occupation of any member of his family 
and if he or any member of his family is not 
occupying a residential building of his own in 
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the city or village concerned.” 
In order to secure an order directing the tenant t 
put the landlord in possession of the residential 
premises, apart from satisfying the requirements 
of Sec.10(3)(a)(i) it is also necessary to prove that 
his or her claim is bona fide.. 
6. Sec.10(3)(a)(i) has been considered by this Court 
in several decisions. Sec.7(3)(a) of the Madras 
Buildings (Lease and Rent Control) Act, 1949 
also contained the words: 
“Tn case it is a residential building, if the land- 
lord requires it for his own occupation and he 
is not occupying a residential building of his 
own jn the city, town or village concerned”. 
In Kolandaivelu Chettiar v. Koolayama Chettiar, 
(1961)1 M.LJ. 184: 74 L.W. 164, it was held thus: 
“I entirely agree with Mr.N.R.Raghavachariar, 
the learned counsel for the respondent, be- 
cause it is well-settled under the Hindu Law 
that no coparacener is entitled to separate 
possession of the coparcenary estate. The ac- 
tual possession and management thereof must 
vest in a manager. He is the protector of the 
household and can prevent by obtaining an 
injunction a riotous member thereof from 
entering the family house without his permis- 
sion to disturb his peace and tranquillity. It is 
also well-settled that all the coparceners have 
a community of interest and unity of posses- 
sion in the coparcenary or joint family prop- 
erty. A coparcener cannot, while the family is 
undivided, predicate at any given moment that 
he, the particular coparcencr, has a definite 
share in the coparcener property. Applying 
these principles the learned counsel for the 
petitioner is not correct in saying that the 
petitioner’s second son is in occupation of a 
residential building of his own.” 
The learned counsel for petitioner also laid em- 
phasis of the words “of his own” I am not much 
impressed with his arguments that the expression 
“of his own” must be deemed to mean either 
constructive ownership or notional possession. 
The meaning to be given to the word “own” de- 
pends upon the subject-matter and circumstances 
surrounding it. It is a general term which varies in 
its significance according to its use. The Madras 
Buildings (Lease and Rent Control) Act, 1960 is 
concerned with theactual and physical possession 
and not with the notional and constructive posses- 
sion, and it will be foreign to thescheme of the Act 
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to hold that occupation of one member should be 
construed as occupation by another when that 
another is not in fact in occupation. 
This was followed in M/s.Annamalai and Com- 
panyv. Sital Achi, (1975)1 M.L.J. 337: 88 L.W. 806. 
That was a case under the Act. It was held that the 
owner of a residential premises could invoke the 
provisions ‘of Sec.10(3)(a)(i) of the Act if the 
building is required for his own occupation or for 
the occupation of any member of his family pro- 
vided the member of the family for whose benefit 
the possession of the premises 1s sought, is not 
occupying residential building of his own. In Mani 
v. D.Ramalingam, (1985)1 M.L.J. 329, ıt has been 
held thus: 
“From a reading of the above decisions, it is 
manifest that the expression “is not occupying 
a residential building of his own” should be 
limited to the situation where the landlord is 
not occupying a residential building of which 
he is sole owner thereof. Viewed in this angle, 
the petition by the landlord under Sec.10(3)(a)(i) 
of the Act is perfectly maintainable.” 
The decision in Jagannatha Chettiar v. Swar- 
nambal, 97 L.W. 182, isnot applicable toa case 
where the joint family is the owner of several 
residential premises and one ofthe premises is 
in their occupation and seeks possession of 
another premises for the use and occupation 
of one of the coparceners. Therefore, the 
contention put forth by the revision petitioner/ 
tenant that the landlady cannot scek posses- 
sion of the premises in question for the use and 
occupation of herson, because she is already in 
possession of the premises belonging to her, 
cannot be accepted as valid because the son of 
the landlady, for whose benefit the possession 
the premises is sought, is not in possession of 
a premises of his own and landlady is not the 
exclusive owner of the premises of which she is 
in occupation. Accordingly, point No.l is an- 
swered in affirmative. 
7. Point No.2: In this case, it is not in dispute that 
there are four residential houses owned by the 
landlady along with her sons. Out of the four 
houses, one is in her occupation in which herself 
and her sons are residing. The others are in the 
possession of the tenants. When the eviction peti- 
tion was pending in respect of the schedule prem- 
ises, the first floor over the schedule premises fell 
vacant. It has not been schedule premises fell 
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vacant. It has not been occupied by the son of the 
landlady for whose benefit eviction of the tenant 
from the premises in question is now sought for. It 
isalso noticed by the learned Appellate Authority 
that the first floor over the schedule premises has 
been allowed to be used by the servants. The 
extent of the premises has nowhere been stated. 
The son of the landlady, for whose benefit posses- 
sion of the premise is sought, is married and has 
got one child, the case of the landlady is that he 
wants to reside separately from the other mem- 
bers of the family, therefore, the schedule prem- 
ises is required. That being so, when the first floor 
of the premises fell vacant, it was required of the 
Rent Controller and also the Appellate Authority 
in order to determine the bona fides on the part of 
the landlady to evict the tenant, to ascertain the 
extentand the nature ofaccommodation available 
in the ground floor as well as the first floor. In the 
absence of evidence in this regard, and ın view of 
the fact that the son of the landlady has failed to 
occupy the first floor as it has been allowed to be 
occupicd by the servants, it is not possible to 
determine the bona fides of the landlady. There- 
fore, the authorities below in the absence of such 
evidence, committed serious illegality in holding 
that the bona fides of the landlady is established. 
Accordingly, point No.2 is answered in the nega- 
tive. 

8. In the light of the conclusions arrived at, it 
becomes necessary to remit the matter as other- 
wise it would cause great injury to the landlady as 
the possession of the premiscs is sought for the use 
and occupauon of her son who wants to reside 
separately. For the reasons stated above, this petition 
is allowed, the orders of both the authorities be- 
low insofor as they relate to the eviction of the 
tenanton the ground falling under Sec.10(3)(a)(i) 
arcesctaside. The dismissal of the eviction petition 
on the ground falling under S.10(2)(1) of the Act, 
is not disturbed. It is now open to the parties to 
adduce such additional evidence as they deem it 
necessary, including the evidence regarding the 
extentand the nature of the accommodation avail- 
able in the ground floor and the first floor. The 
Rent Controller shall decide the case in accor- 
dance with law and in the light of the observations 
made in this order. The parties are directed to 
appear before the Rent Controller on 20th Sep- 
tember, 1993, without awaiting for the notice. The 
Rent Controller is directed to decide the case 
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within four months from 20th September, 1993. In 
the facts and circumstances of the case, there will 
be no order as to costs. 


B.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Swamidurai, J. 


Appeal No.890 of 1982 4th April, 1994. 

Ramachandra Naidu (dicd) and others 
...Appellants 

v. 

Seshachala Naidu and others ... Respondents. 


Adverse possession - Possession by co-owner - No 
open assertion of hostile title - Possession traced to 
lawful title - cannot perfect title by adverse posses- 
sion - Benami Transactions Prohibition Act (XLV 
of 1988) - Two persons C and D purchasing property 
jointly - Entire consideration paid by C-D, ifhasright 
to half share - French Code Civil, Rule 2262 - If 
applies to case of co-owners. 
After considering the oral and documentary cvi- 
dence adduced by the respective parties carefully... 
The court is fortified with the decisions in Mahes- 
wan Jehangir y. Dhunbhai Kavasha Mistri, (1949)1 
M.L.J. 913, Lakshmi Narasamma v. Ramabrah- 
man, ALR. 1950 Mad. 680, P.Lakshmi Reddy v. 
Lakshmi Reddi, A.I.R. 1957 S.C. 314, Shamban 
Prasad v. Phool Kumari, A.I.R. 1971 S.C. 1337), 
Karbaia Begum v. Md. Sayed, A I.R. 1981 S.C.77 
and Mad. Ismail v. Khadinsa Rowther, (1982)2 M.LJ. 
367, to hold that the claim of ouster by adverse 
possession of the Appellants cannot be counte- 
nanced. Admittedly, the suit properties were 
purchased bothin the name of Chinnasami Naidu 
and Duraisami Naidu under Ex.A-1 sale deed. In 
view of the Benami Transactions Prohibition Act, 
the daughterof Duraisami Nadiu are each entitled 
“to 1/2 of half share belonging to Duraisami Naidu 
and the remaining half belonging to Chinnasami 
Naidu..... The court holds that the first appellant 
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has not prefected title by adverse possession and 
Rule 2262 of the Frech Code Civil is not appli- 
cable to the facts of the present case. /Para. 13] 
Cases referred to: 

Meherwan Jehangir v. Dhunbhai Kavasha Mistri, 
(1949)1 M.LJ. 913. [Para. 12] 

Lakshmi Narassamma v. Rama Brahman, (1950)1 
M.L.J.350:A.I.R. 1950 Mad. 680: I.L.R. 1950 Mad. 
1084: 63 L.W. 258. [Para. 12] 

P.Lakshmi Reddy v. L.Lakshmi Reddy, (1957)1 
M.L.J. (S.C.) 46: ALR. 1957 S.C. 314: 1957 S.CA. 
197: 1957 S.C.J. 248: 1957 S.C.R.195: (1957)1 
An.W.R. (S.C.) 46. [Para. 12] 

Shambhu Prasad v. Phool Kumari, ALR. 1971 S.C. 
1337: 1971 S.C.D. 459: (1971)2 S.C.J. 650. ` 
[Para. 12] 

Karbaiai Begum v. Mohd.Sayeed, AIR. 1981 S.C. 
77. [Para. 12] 

Mohamed Ismail v. Khadirsa Rowther, (1982)2 
M.L.J. 367: ALR. 1983 Mad. 123: (1982)95 L.W. 
609. [Para. 12] 

S.S.Gulam Ghouse v. S.S.A.M.Kamisul A.I.R. 1971 
S.C. 2184. [Para. 12] 

Appeal against the decree of the Court of the II 
Additional Subordinate Judge, Pondicherry, dated 
16.11.1982 and passed in Original Suit No.130 of 
1980. 

The Court delivered the following 
JUDGMENT. The second defendant in O.S.No.130 
of 1980 on the file of the learned Second Addi- 
tional Subordinate Judge, Pondicherry, is the 
appellant. Plaintiffs 1 to 5 are the respondents. 
The suit is for partition and separate possession of 
1/4th share in the suit properties and for future 
mesne profits in the 1/4th share. The case of the 
plaintiffs briefly stated is as follows: 

The suit properties in Setharapattu village were 
purchased by Doraisami Naidu and Chinnasamy 
Naidu under a registered sale deed dated 21.10.1982. 
By reason of that sale deed, they became entitled 
each to an undivided half share in the propertics. 
Duraisami Naidu died in 1944 leaving behind him 
his two daughters, namely Mecnakshiammal (D- 
1) and Jayalakshmiammal who is now dead. Du- 
raisami’s wife predeceased him and so Durais- 
ami’s half share was inherited by the abovesaid 
two daughters and thcy were in possession of the 
properties along with Ramachandra Naidu (D-2) 
son of late Chinnasami Naidu. Jayalakshmi’s 
husband is Seshachala Naidu (first plaintiff) and 
their sons and daughters are the plaintiffs 2 to 5 


a 
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herein. The first defendant and Jayalakshmiam- 
exclusively. The defendants are entitled to 3/4th 
share while the plaintiff's branch is entitled to 1/ 
4th share. The share of Duraisami Naidu was 
taken by his two daughters. Hence the suit. 

2. The first defendant in her written statement 
contended as follows: The suit properties abso- 
lutely belong to the second defendant herein and 
the plaintiffs can have no right over the same. The 
properties were purchased by Chinnasami Naidu 
and he was in possession of thesame absolutely till 
his life time and after his death, the property came 
into the hands of the second defendant as the sole 
heir of Chinnasami Naidu. From the year 1949 till 
the date of filing of the written statement, the 
properties were under the ownership and enjoy- 
ment of the second defendant. The first defendant 
is not entitled to any possession over the suit 
properties. The second defendant effected parti- 
tion of all his properties among his sons and his 
respective shares are in possession and enjoyment 
of the respective parties. Hence the first defen- 
dant submits that the suit may be dismissed. 

3. The second defendant filed a written statement 
separately contending as follows: The father of the 
second defendant Chinnasami Naidu had both 
ancestral and self-acquired properties. He had 
three daughters by name Lakshmi Ammal, Mottai 
Ammal and Adhi Lakshmi and one son, namely 
the second defendant. Duraisami and his sister 
Muthulakshmi (mother of thesecond defendant) 
belonged to Avanipuram, a village near Tindi- 
vanam which is about 35 miles away from Sedara- 
pattu village. The family of Muthulakshmi and 
Duraiswamy owned about 3 acres of land. There 
was no appreciable income from those lands. When 
Duraisami Naidu gave his eldest sister in marriage 
to the said Chinnasami, the latter wanted to sce 
that the said Duraiswamy continued to live under 
his patronagein Sedarapattu village itself. Dorais- 
ami married the daughter of Chinnaswami. Chin- 
nasami Naidu had also bulls so as to enable Du- 
raiswamy to make a living out of itapart from his 
negligible agricultural income.: The two other 
daughters of Chinnasamy Naidu, Mottai Ammal 
and Adilakshmi were married into families which 
were sufficiently affluent and Chinnasamy Naidu 
had nothing to worry about them. In the circum- 
stances, with a vicw to sce that Duraiswamy did 
not leave the family, Chinnasamy Naidu purchased 
the suit properties under registered sale decd 


The Madras Law Journal Reports 


1994 


dated 21.10.1922 in his name and in the name of 
the said Duraiswamy. The entire sale considera- 
tion was paid by Chinnasami Naidu himself. No 
part of the sale consideration came from the said 
Duraiswamy. There was no intention at the time 
ofthesaid purchase by the said Chinnasami Naidu 
that the said Duraiswamy should have any benefi- 
cial interest in the said property. It is significant to 
note that the said Duraisami himself was not 
aware of the purchase. Doraisami had no moneyat 
all to pay any portion of the sale consideration. 
The original sale deed was in the custody of Chin- 
nasami Naidu till his life time and after his death 
on 6.10.1949, the second defendant was in posses- 
sionas thesole heir of the said Chinnasamy Naidu. 
Chinnasami Naidu and later, the second defen- 
dant alone had paid the kists. Neither Doraisami 
Naidu nor his heirs were even in possession of the 
suit properties. Nor did they get any income from 
the same. Doraisami Naidu died in 1944 and after 
his death till about 1949, the second defendant’s 
father was looking after the family of Doraisami. 
After 1949, the second defendant as the sole heir 
of Chinnasamy Naidu became entitled to the suit 
properties of Chinnasamy Naidu and is in abso- 
lute possession and enjoyment of all the proper- 
ties. Soon after the death of Duraisami, his widow 
Lakshmi also died in March, 1947 leaving behind 
her two daughters Meenakshi (D-1) and Jayala- 
kshmi. The second defendant married Meenakshi 
in the year 1951-52. Jayalakshmi was married to 
Seshachala Naidu (first plaintiff) in or about 1958. 
Jayalakshmi dicd on 22.8.1965 leaving behind her 
husband, the first plaintiffand threesons, the 2nd, 
3rd and Sth plaintiffs and daughter the 4th plain- 
tiff. 

4. The second defendant had applied for licence in 
1956 for erection of a rice’ mull in the property 
bearing No.51 Bis. The concerned authorities had 
made publication of the said application for estab- 
lishing a rice mill and called for objections by 
publication made in the Gazette of Pondicherry 
dated 14.8.1956. After considering the objections, 
the concerned authority has passed the order dated 
12.3.1957 granting necessary licence over the land 
in 51 Bis. for erection of a rice mill and ever since 
1957, the second defendant as the absolute owner 
of the land on which the rice mill stands, is carrying 
on his rice mill business openly and uninterrupt- 
edly to the knowledge of the plaintiffs. The second 
defendant submits that in respect of the suit 
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properties and also some other propcrties, he has 
applied and obtained loans from the Land Mort- 
gage Bank, Pondicherry as early as in February, 
1969. The department had an occasion to scruti- 
nise the title deeds of the properties offered as 
security and after that they have sanctioned the 
loan No.531 forasum of Rs.15,000 on thesecurity 
of the land. Major portion of the loan has been 
now repaid. The second defendant has also dealt 
with the suit properties as his own. The plaintiffs 
have been totally and completely ousted from the 
Suit propertics and do not have even a shadow of 
right over the suit properties. After the death of 
Chinnasami in October, 1949, the suit properties 
have been included in the scparate patta of the 
second defendant. By virtue of the application for 
licence torun the rice mill and the grant of licence 
for running the rice mill and the actual running of 
the rice mill for more than 20 years and also of the 
securing ofa loan from the Land Mortgage Bank, 
Pondicherry on the sccurity of the property, the 
worth of which has been tested legally, the plain- 
tiffs must be deemed to have had constructive 
notice of these overt acts and their rights if any 
must be dcemed to have been extinguished and 
ousted. In the circumstances, the second defen- 
danthas also prescribed title to the suit properties 
by adverse possession also. Duraisami did not 
have any interest over the suit properties. Neither 
the first defendant nor Jayalakshmi was entitled to 
any share in thesuit propertyas the same belonged 
absolutely to Chinnasami and after his death, it 
became the property of the second defendant. 
Duraisami was never a co-owner in respect of the 
property and much less the plaintiffs. There is no 
question of the plaintiffs ever having allowed the 
second defendant ın management of thesuit prop- 
erties. Duraisami had never paid kists for the suit 
properties. Chinnasami Naidu and the second 
defendant alone had been regularly paying the 
kists. The plaintiffs are not entitled to the suit 
properties nor were they paid any portion of the 
income from the suit properties as claimed by 
them. In 1970, the second defendant had effected 
partition ofall his properties among his sons born 
to his first wife Ncclambal and also to the children 
born to the second wife Mcenakshi (D-1) and 
necessary transfers of patta have already been 
effected and the respective sharers are in posses- 
sion and cnjoyment of the respective properties. 
The present suit without making these persons as 
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parties to the suit, is bad for non-joinder. Hence 
the suit as against the second defendant has to be 
dismissed. 
5. The trial court framed the following issues: 
1. Whether Chinnasamy Naidu purchascd the 
Suit property in his nameand in thename ofhis 
son-in-law, Duraiswamy Naidu just to help 
him to reside at Scdurapet? If so whether the 
entiresale consideration of the sale decd dated 
21.10.1992 was paid only by the said Chinna- 
samy Naidu? 
2. If so whether Duraiswamy Naidu has no 
share or interest over the suit property? 
3. Whether during the life time of Duraiswamy, 
he was in joint possession of suit property 
along with D-2. If so whether he paid kist and 
received portion of income deriving from the 
property? 
4. Whether Chinnasamy Naidu was in exclu- 
sive possession and enjoyment of the suit 
property till his death and after him D-2 is in 
exclusive possession of property? 
5. Whether D-2 has prescribed title over the 
Suit property by adverse possession of more 
than 20 years? 
6. Whether the plaintiffs are entitled to 1/4th 
share of Jayalakshmi Ammal and separate 
possession? 
7. To what other relief if any the plaintiffs are 
entitled?” 
6. The plaintiffs have examined P.Ws.1 to 7 and 
marked Exs.A-1 to A-17 and the defendants have 
examined D.Ws.1 to 6 and marked Exs.B-1 to B- 
20. The trial court found on issue No.1 that the 
entire sale consideration was not paid by Chinna- 
samy Naidu. Under issue No.2 the trial court 
found that Duraiswamy Naidu has a half right in 
the properties purchased under Ex.B-2. On issue 
No.3 the trial court found that Duraisami Naidu 
was in joint possession of the suit propertics and 
that he has paid kists and reccived his share of the 
income. On issue No.4, the trial court found that 
Chinnasamy Naidu was not in exclusive posses- 
sion and enjoymentand that thesccond defendant 
was not in exclusive possession of the properties. 
Under issue No.5, the trial court found that the 
second defendant has not prefected absolute title 
over the Suit propertics by adverse possession. 
Under issue No.6 the trial court held that the 
plaintiffs are entitled to 1/4th share in the suit 
properties. The trial court also found that the suit 
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is not bad for non-joindcr of thesons of the second 
defendant. Ultimately, the trial court held that the 
plaintiffs are entitIcd to getall the reliefs as prayed 
forand therefore, granted a preliminary decree for 
partition and separate possession of the plaintiffs 
1/4th share in the suit properties with costs. 

7. Mr.K.Sampath, learned Senior Counsel for the 
respondents contended that under the Benami 
Prohibition Act the plea of the defendants that 
even the sale decd in respect of the suit properties 
was obtained as carly as on 21.10.1922 in the name 
of Doraisami and Chinnasami, Chinnasami Naidu 
alonewas entitled to the suit properties absolutely 
and on his death, the second defendant became 
entitled to suit properties absolutely, is not ten- 
able. Mr.G.Masilamani, learned Senior Counsel 
for the appellants submitted that in view of the 
prohibition under the abovesaid Act, the plea that 
the suit properties belonged to Chinnasami Naidu 
absolutely, cannot be put forth now and so I have 
to accept the contention of Mr.K.Sampath learned 
counsel for the appcllants that the propertics 
belonged to Duraisami and Chinnasami in view of 
the sale deed dated 21.10.1922 under Ex.B-2 stand- 
ing in the names of both. 

8. The points for consideration in this appeal are, 
(i) whether the suit properties have been pos- 
sessed and enjoyed absolutely by Chinnasami and 
after his death by the sccond defendant only and 
whether Duraisami and after him his daughters 
Meenakshi and Jayalakshmi and after Jayalakshmi’s 
death the plaintiffs have been in possession and 
enjoyment of the suit properties jointly along with 
Chinnasamy and the second defendant, (ii) whether 
Jayalakshmi on her death the plaintiffs had re- 
ceived thcir share ın the mesne profits and whether 
they have entrusted the management with the 
second defendant, and (iii) whether the second 
defendant has prefected ttle by adverse posses- 
sion and prescription over the suit properties for 
over the statutory pcriod? 

9. Duraisami Naidu died in the year 1944, Ex.A-17 
kist receipts disclose payment of tax for the suit 
properties and other properties also. The case of 
the first appellant Ramachandran Naidu is that 
his father (Chinnasami) paid kists through the 
deceascd Doraisami and so that Ex.A-17 scrics 
could not be considered as relevant facts for decid- 
ing the issue of possession of the suit land by 
Doraisami. Ex.B-7 are tax reccipts from 1926 to 
1965 and they were in possession of Chinnasami 
Naidu and they were marked by the second deten- 
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dant. Mr.K.Sampath, learned Senior counsel for 
the respondents relied upon Ex.A-16 letter dated 
23.10.1959 said to have been written by Meenakshi 
(D-1). But the first defendant denied that she has 
written that letter and also she denied her signa- 
turc in the same. The said letter was addressed to 
one Narayanasami, husband of Jayalakshmi. The 
said Narayanasami was not cxamincd by the re- 
spondents to show that he received that letter. 
Therefore Mr.G.Masilamani, learned Senior 
Counsel contended that Ex.A-16 cannot be relied 
upon for any purpose. Ex A-16 was produced by 
the respondents herein for the purpose to show 
that Jayalakshmi had reccived her share of the 
mesne profits from the suit land. Mr.G.Masilamani, 
Iearned Senior counsel, for the appellants con- 
tended that the various documents filed by the 
first appellant would clearly establish that he had 
been in absolute possession of the suit properties 
in his own right and that the appellants had pre- 
scribed title by adverse possession. The licence for 
establishing a rice mill after calling for the objec- 
tions by publication made ın the Gazette of Pon- 
dicherry dated 16.5.1966 and the issuc of licence 
under letter dated 23.10.1959 and the mortgages 
by the appellant would all clinchingly prove that 
the first appellants had alone been in possession 
and enjoyment of the suit propertics in continu- 
ation of the possession and enjoyment of his fa- 
ther late Chinnasami Naidu. All these documents 
and the oral evidence Ict in by the appellants 
wouldalso clearly prove that there are open asser- 
tion and hostile title against the exclusive posses- 
sion and management of the appellant to the 
knowledge of the respondents and therefore, ac- 
cording 10 the appellants, the same constitute 
ouster. Reliance was also placed on Exs.B-1, B-10 
and B-11 by the appellant. Ex.B-1 is the partition 
deed executed by the appellant among the mem- 
bers and thereby he had partcd away portions of 
properties to his children and therefore, learned 
counsel for the appellants strenuously contended 
that on a consideration of these facts and docu- 
ments there has ascertain of hostile title on the 
part of the appellant to the knowledge of the 
plaintuffs/ respondents in respectof the entire suit 
properties. He pointed out that the lower court 
erred in giving a finding that the first defendant/ 
6th respondent herein obtained loan for improv- 
ing the lands and for agricultural purposcs. 
According to him, the court below ought to have 
considered that the abovesaid loans were taken 
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not on the security of the suit lands and similar 
loans were given to the first wife (Neelambal) of 
the appellantalso. Learned counsel for the appel- 
lants has also pointed out that from the evidence 
of D.Ws.3 to 5 it is clear that the 1st appellant had 
created certain mortgages on his individual capac- 
ity in respect of portions of the suit property. No 
doubt, patta has not been issued in favour of the 
1st appellant or other members of his family in 
respect of the suit properties. It is the case of the 
appellants that in view of the partition deed Ex.B- 
1, 20.3.1970 executed by the appellant along with 
his family members, the suit properties are in 
possession of various parties and chose parties are 
necessary and proper parties to the suit and that 
the suit is bad for non-joinder of proper parties. 
According to the appellants, those parties are in 
possession of the suit properties at present. The 
appellant has also submitted that the lower court 
has wrongly awarded future mesne profits when 
the respondents/ plaintiffs have not paid any court 
fee for the same. Mr.G.Masilamani, learned sen- 
ior advocate for the appellants took me through 
the entire oral evidence let in by both the parties. 
Admittedly, the plaintiffs are living in another 
village; whereas the suit properties are situated in 
Setharapattu village where the 1st appellant’s father 
Chinnasami had been living. Therefore, 
Mr.G.Masilamani, learned senior counsel for the 
appellants contended that it was not possible for 
the respondents or late Jayalakshmi to enjoy the 
suit properties jointly and that there is no accept- 
able evidence to show that Chinnasami or the 
second defendant were in possession of the suit 
properties forand on behalf of Jayalakshmi at any 
point of time. According to him, the only evidence 
letin on the side of the respondents is Ex.A-16 to 
show that Jayalakshmi had obtained a share from 
the income from thesuit properties. As referred to 
above, the first defendant, who is stated to be the 
author of letter Ex.A-16 denied that she had ever 
written the said letter to Jayalakshmi and she had 
not signed the same. Mr.G.Masilamani, learned 
Senior Advocate took me through the signatures 
found in Ex.A-16 andalso the admitted signatures 
of tie first defendant in vakalat, writtenstatement 
and in the deposition as D.W.1. No doubt, there is 
discrepancy in the signature found in Ex.A-16and 
the admitted signatures of the first defendant in 
the vakalat, written statement and also in her 
deposition as D.W.1. For this, Mr.K.Sampath, 
learned senior counsel for the respondents 


Ramachandra Naidu v. Seshachala Naidu (Swamidurai, J.) 


437 


contended that it is usual in the villages that a 
party would write letters to another party and that 
the scribe of that letter would use the name of the 
author of that letter and send it to the addressee. 
In such a case, the name of the first defendant in 
Ex.A-16 might have been written by the scribe of 
the letter itself. But the contents of that letter 
Ex.A-16, according to him, has to be accepted in 
view of the evidence let in by the second defen- 
dant. The first defendant also had obtained agri- 
cultural loans. The first defendant has filed for 
short term loans on eight occasions, middle term 
loans on two occasions and the loans were given to 
the first defendant for agricultural expenses. The 
first defendant being the daughter of Duraisami 
Naidu, has been described so in the loan ledgers. 
The case of the plaintiffs is that since the first 
defendant inherited the property of Duraisami, 
she has been described as such in the loan ledgers. 
Mr.G.Masilamani, learned Senior Counsel for the 
appellants has submitted that thesuit is barred by 
limitation in view of Rule 2262 of French Code 
Civil applicable to Pondicherry. The said rule 
reads as follows: 
“2262. All rights of action whether in rem or in 
personam are extinguished by prescription after 
thirty years. The person who sets up a title by 
prescription for thirty years is not obliged to 
rely on any title; nor can a plea alleging bad 
faith be set up C.706, 2229, 2249, 2263, 2268, 
2274; Pr.397 and following.” 
According to him, Duraisami Naidu died in 1944 
and Jayalakshmi died in 1965. On the death of 
Duraisami Naidu in 1994 even assuming without 
admitting that Jayalakshmi gets a right through 
whom the plaintiffs are now claiming, the suit 
should have been filed before 1974. Since the suit 
was not filed within 30 years from the date of death 
of Doraisami Naidu, the suit is barred by limita- 
tion. Mr.K.Sampath, learned Senior counsel ap- 
pearing for the respondents relied upon various 
judgments of this court and the oth: rcourts which 
are mentioned below for the proposition that 
regarding the co-owners, there should be com- 
plete ouster and also followed by oral and docu- 
mentary evidence in support of ouster and claim 
ofadverse possession for over 30 years. According 
to him, Jayalakshmi died in 1965 and that till her 
death, she had been getting her share of the in- 
come from the suit properties and the suit filed by 
the plaintiff in 1980 is not barred by limitation, 
taking into consideration the date of death of 
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Jayalakshmi in the year 1965. There is evidence to 
Show in this case that Jayalakshmi was getting her 
share in the suit properties and so that it can be 
held that Jayalakshmi was getting her share of the 
income till her death and so that adverse posses- 
sion cannot be countenanced from 1944 onwards 
since Jayalakshmi died in the year 1965. The suit 
was filed in 1980 and so that it cannot be stated as 
contended by the’ learned counsel for the appel- 
lants that the suit is barred by limitation. 
10. P.W.1 in cross-examination has stated that 
Meenakshi and Jayalakshmi were given income 
from the property. It is also his evidence that the 
first defendant had paid asum of Rs.200 by way of 
rent every year till the death of Jayalakshmi. P.W.2 
Balabaskaran has deposed that the first defendant 
had taken a loan of Rs.500 from the Co-operative 
Society at Setharapattu under Ex.A-1. Ex.A-2 is 
the admission register, Ex.A-3 is the loan register. 
The first defendant had also taken loan of Rs.1,000 
from the State Co-operative Bank. According to 
the defendants, the loan obtained by the first 
defendant were advanced on the security given by 
some other members as deposed by P.W.2 in his 
cross-examination. But at the same time, the wit- 
ness is not able to say whether the property state- 
mènt was filed by the first defendant or not when 
she obtained the loan from the State Co-operative 
Bank. P.W.3 K Ranganathan is an Advocate- 
Commissioner. Ex.A-5 1s the Commission War- 
rant issued by the Court dated 16.7.1980. He has 
noted casuarina trees as the Sth item of the grind- 
ing engine etc. in his report. He has also noted the 
income from the coconut trees in thesuit property 
at Rs.12,000 Ex.A-6 is the interim report. Ex.A-7 
is the final report. P.W.4 V.Ramamurthy is a Co- 
operative Sub-Registrar-in-charge of Liquidation 
Officer. Hé could not produce any records as he 
` did not know whether the records were available 
in the Co-operative Bank. He has stated that he 
would search for the documents and would pro- 
duce them within 15 days and therefore, his evi- 
dence, is not useful. P.W.5 is none other than 
P.W.1. It is the evidence of P.W.1 (P.W.5) that the 
first defendant was paying Rs.200 every year to 
Jayalakshmi from the income. P.W.5 Duraisami 
has stated that he was working in the office of the 
Registrar of Co-operative Societies. His evidence 
is that the loans mentioned in Ex.A-13 are per- 
sonal loans not issued under mortgage. P.W.7 is 
the plaintiffhimself. It is his evidence that the first 
defendant had given their shares of the income in 
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the property. He has deposed about the inland 
letter Ex.A-16 which, according to him, was sent 
by the first defendant to his father Narayanasami 
Naidu. According to him, till 1978 they had been 
paying their shares from the income. His evidence 
is that the first defendant had given as security her 
1/4th share in the property to Setharapattu Soci- 
ety for having raised the loan and the other 1/4th 
share belonged to Jayalakshmi. He has admitted 
that neither he nor his wife did reside at Sethara- 
pattu after marriage. He has also admitted that 
from 1958 the first defendant had been cultivating 
the land. He denied the suggestion that Ex.A-16 
was not written and signed by the first defendant. 
He has also denied the suggestion that they have 
not claimed any share of the income from the suit 
property for the past 30 years. According to him, 
the first defendant-had availed loan from the Co- 
operative Society for agricultural purposes and 
for improvement of the loan. The defendants had 
not produced the application for obtaining the 
loan from the said society by the first defendant. In 
the application, the purpose of the loan would be 
mentioned. But the 1st appellant has not pro- 
duced the same for the reasons best known to him. 
11. Mr.K.Sampath, learned Senior Counsel for 
the respondents, pointed out certain portions from 
the evidence of Meenakshi P.W.1 to show that 
there were casuarińa trees in the suit properties 
and the same was sold to certain person. Even in 
Ex.A-16, there is a reference with regard .to cas- 
uarina plantation. Therefore, Mr.K.Sampath, 
learned Senior counsel submitted that Ex.A-16 
was written and signed by the first defendant her- 
self. But Mr.G.Masilamani, learned Senior coun- 
sel for the appellants pointed out that Naraya- 
naswami Naidu, the addressee of Ex.A-16 was not 
examined to show that he had received the said 
letter. He has also pointed out that variations in 
the signature alleged to be that of the first defen- 
dant and on the admitted signatures of the first 
defendant in vakalat, deposition and written state- 
ment. But at the same time, Ex.A-16 cannot be 
fabricated nowat this distance of time. Therefore, 
it is possible that the first defendant could have 
sent Ex.A-16 to Narayanasami Naidu. D.W.6 
Deivasigamani, Revenue Inspector-incharge of 
revenue records, measurement reports and bound- 
ary statements. He has produced Ex.B-9 to show 
the actual measurement of the suit properties. As 
per Ex.P-10 all the suit properties are in the name 
of the second defendant. But he has stated in 
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cross-examination that he did not know as to 
whether patta came to be issued in the name of the 
second defendant. D.W.5 Rayaraman is the village 
karnam of Setharapattu village. His evidence is 
that the property in R.S.No.80/2 part stands in the 
name of Pasupathy, son of Ramachandra Naidu 
the second defendant in the chitta. Even before 
1974, the properties in S.Nos.80/4 and 80/3 stood 
in the name of the second defendant. Exs.B-16 and 
B-17 are the adangal registers. Ex.B-18, Exs.B-19 
and B-20 are the true copies of the adangal for the 
year 1978 to 1990, 
12. Mr.K.Sampath, learned senior counsel ap- 
pearing for the respondents relied upon the judg- 
ment reported in Meherwan Jehangir v. Dhunbhai 
Kavasha Mistri, (1949)1 M.L.J. 913, wherein this 
Court held as follows: , 
“It is well established that the mere non-re- 
ceipt by one co-owner ofa share in the profits 
of land in the physical possession of another 
co-owner will not be sufficient to establish 
adverse possession, in the absence of positive 
indications that the co-owner in physical pos- 
session was setting up an adverse title to the 
knowledge of the other co-owner. The posses- 
sion of the co-owner should be attributed to 
his lawful title unless there is a clear indication 
that he was openly asserting a title hostile to 
that of his co-owners. A mere secret intention 
on his part to hold the property as his own or 
to repudiate the will under which he got title, 
cannot rob another co-owner unaware of that 
intention of the right to benefit from his pos- 
session.” 
In the judgment reported in Lakshnu Narassamma 
v. Rama Brahman, (1950)1 M.L.J. 350: ALR. 1950 
Mad. 680: I.L.R. 1950 Mad. 1084:.63 L.W. 258, a 
Division Bench of this Court held as follows: 
“Possession is never considered adverse if it 
can be referred to a lawful title. Mere non- 
participation in the profits of the property by 
one co-owner and exclusive possession by the 
other will not be sufficient to constitute ad- 
verse possession by the latter. To constitute 
ouster by a co-owner, there must be an open 
and unequivocal denial of the title of the other 
coparcener to the knowledge of the latter. 
Uninterrupted sole occupation of common 
property without more must be referred to the 
lawful title possessed by the joint holder to use 
the joint estate and cannot be regarded as an 
assertion of right to hold it as separate. 
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Where certain property is inherited jointly by 
two persons and enjoyed as tenants-in-com- 
mon the co-ownership does not cease by the 
death of one of them. The legal representative 
of the deceased becomes co-owner with the 
surviving co-owner.” 
In the judgment reported in P.Lakshmu Reddy v. 
L.Lakshmi Reddy, (1957)1 M.L.J. (S.C.) 46: A.LR. 
1957 S.C. 314: 1957 S.C.A. 197: 1957 S.CJ. 248: 
1957 S.C.R.195: (1957)] An.W.R. (S.C.) 46, the 
Supreme Court has held thus: 
“But it is well-settled that in order to establish 
adverse possession of one co-heir as against 
another it is not enough to show that one out 
of them is insole possession and enjoyment of 
the profits, of the properties. Ouster of the 
non-possessing co-heir by the co-heir in pos- 
session who claims his possession to be ad- 
verse, should be made out. The possession of 
oneco-heir is considered, in law, as possession 
ofall the co-heirs. When one co-hcir is found 
to be in possession of the properties, it is 
presumed to be on the basis of joint title. The 
co-heir in possession cannot render his posses- 
sion adverse to the other co-heir, notin posses- 
sion, merely by any secret hostile animus on his 
own part in derogation of the other co-heirs’ 
title. It is a settled rule of law that as between 
co-heirs there must be evidence of open asser- 
tion of hostile title, coupled with exclusive 
possession and enjoyment by one of them to 
the knowledge of the other so as to constitute 
ouster. 
The burden of making out ouster is on the 
person claiming to displace the lawful title ofa 
co-heir by his adverse possession.” 
In the judgment reported in Shambhu Prasad v. 
Phool Kumari, A.LR. 1971 S.C. 1337: 1971 S.C.D. 
459: (1971)2 S.C.J. 650, the Supreme Court has 
observed thus: ; 
“Where a house belonging to two sharers was 
in possession of one of them and the another 
one residing outside that town occasionally 
used tovisit the town and at that time reside in 
the house not as a guest but by asserting his 
title as he used to reside ın the house though 
the relations between the co-sharers were not 
on friendly terms, the facts that another co- 
sharer used to pay the municipal taxes and 
repair charges and that his name was entered 
in the Municipal Demand Register would not 
constitute advcrse possession in his favour. 
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The facts that the plea of adverse possession 
was taken in the written statement in a suit for 
the first time and that the former co-sharer got 
rectificd the Municipal record immediatcly 
after he got the information and without any 
objection from the latter negative the plea of 
adverse possession.” 
In the judgment reported in Karbaiai Begum v. 
Mohd. Sayeed, A.I.R. 1981 S.C. 77, the same prin- 
ciple that mere non-participation in the rent and 
profits of the land ofa co-sharer does not amount 
to ouster so as to give title by adverse possession to 
the other co-sharer ın possession, is reiterated. A 
Division Bench of this Court in the judgment in 
Mohamed Ismail v Khadirsa Rowther, (1982)2 
M.L.J. 367: ALR. 1983 Mad. 123: (1982)95 L.W. 
609, has held thus; 
“What has been laid down in the reported 
decisions is that asseruon of hostile title among 
co-owners must be to the knowledge of the 
plaintiff, That is exactly the distinction be- 
tween the case of adverse possession between 
co-owners and the adverse possession between 
strangers. Mere possession by the appellants 
and the 6th defendant in the instant case however 
long cannot constitute ouster. Equally the non- 
participation in the income also cannot imply 
ouster. 
In the instant case, the position of the parties 
is that of co-owners. Therefore the appellants 
and the 6th defendant who took advantage of 
their possession as such and desired advantage 
of ‘derogation of the rights of the plaintiffs 
must disgorge that benefit in favour of the 
plaintiffs. What was foundcd in principles of 
equity in English law has gained statutory 
recognition under Sec.90 of the Indian Trusts 
Act. It is a clear case of a co-owner gaining 
advantage taking advantage of his position. 
Sec.90 of the Indian Trusts Act would be clearly 
applicable to the facts of the present case and 
itis well open to the plainuffs to makeaclaim.” 
The same principle is reiterated in the judgment 
reported in S.S.Gulam Ghouse y. S.S.A.M.Kamusul, 
ALR. 1971 S.C. 2184. 
13. I have considered the oral and documentary 
evidence adduced by the respective parties carc- 
fully and after hearing the learned counscl appear- 
ing for both sides I am fortificd with the decisions 
cited by Mr.K.Sampath, learned Senior counsel 
for the respondents to hold that the claim of 
ouster of adverse possession of the appellants, 
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cannot be countcnanced. Admittedly, the suit 
properties were purchased both in the name of 
Chinnasami Naidu and Duraijsami Naidu under 
Ex A-1 sale deed. In view of the Benami Transac- 
tions Act, the daughters of Duraisami Naidu, namely, 
Meenakshi Ammal and Jayalakshmi Ammal are 
each entitled to 1/2 ofhalfshare belonging Durais- 
ami Naidu and the remaining half belonging to 
Chinaswami Naidu. The plaintiffs being the legal 
representatives of Jayalakshmiammal, they are 
entitled to 1/4th share. I hold that the first appel- 
lant has not prefected title by adverse possession 
and Rule 2262 of the French Code Civil relied 
upon by Mr.G.Masilamani, learned Senior Coun- 
sel for the appellants, 1s not applicable to the facts 
of the present case. I therefore find all the points 
in favour of the respondents and the appellants 
are not entitled to succeed in this appeal. Accord- 
ingly, the appeal deserves to be dismissed and 
therefore, it is dismissed. In the circumstances, 
there is no order as to costs. 


BS. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Gulab C.Gupta and Thanikkachalam, JJ. 
O.S.A No.198 of 1990 27th June, 1994. 


Mss.Mohammcd Siddique & Co., by Partners and 
others ... Appellants 

V. 
Ghanshamdas and anothcr ... Respondents. 


Presidency Towns Insolvency (Iof 1909), Sec.9(2) 
(as inserted by Insolvency Laws Amendment Act 
1978) - Act of insolvency - Non-compliance with 
notice - Service of notice how made - Personal 
service not made - Notice published in Tamil daily 
newspapers - If sufficient - Decree not attempted to 
be executed tn accordance with Civil Procedure 
Code - Adjudication of jttdgment-debtor as insol- 


I] M/s. Mohammed Siddique & Co. v. Ghanshamdas (Gulab C. Gupta, J.) 


vent - If invalidated. 

A fair reading of Sub-sec.(2) of Sec.9 of the Presi- 
dency Towns Insolvency Act would indicate thatit 
requires serving a notice by the respondent on the 
appellants. A perusal of the impugned order would 
indicate that the notice in accordance with Sub- 
sec.3 was given by the decree-holder to the appel- 
lants. The notice was, however, addressed to the 
appellants at No.18, Varasiththi Vinayakar Koil 
Street. This number is not the correct number and 
the correct number is 19. That is the next door of 
the building. It is also apparent that because of the 
personal non-service, the notice was published in 
a daily newspaper and yet nothing whatsoever was 
done by theappellant towards the discharge of the 
debt. The factum of service of notice was within 
the knowledge of the appellants at least at the time 
they filed O.S.A.No.16 of 1990. They could have, 
therefore, applied to the Insolvency Court under 
Sec.9(5) for setting aside the said insolvency no- 
tice. Since the same has not been done the notice 
must be held to have reached the stage where its 
legality could not be challenged. The provisions of 
Sec.9(2) of the Act which has been inserted by the 
Insolvency Laws Amendment Act, 1978. The 
provisions deals with a Case where the decree has 
become final but, the paymenis under it have not 
been made by the jucgment-debtor. /Para. 6/ 
Appeal under Clause 15 of the Letters Patent read 
with 0.36, Rule 10 of Original Side Rules and 
Sec.8(2)(b) of the Presidency Towns Insolvency 
Act IIT of 1909 against the order of the Janarthanam, 
J. dated 29.5.1990 and made in the cxercise of 
Insolvency Jurisdiction in I.P.No.98 of 1987. 
M.Kumaraswanyy, for the Official Assignee, Madras, 
for Respondent No.2. 

The Order of the Court was made by 

Gulab C.Gupra, J.: This is an appeal under Clause 
15 of the Letters Patent read with 0.36, Rule 10 of 
the Original Side Rules and Sec.8(2)(b) of the 
Presidency Towns Insolvency Act, 1909 against 
the judgment dated 29.5.1990 passed by Jan- 
arthanam, J. in the Insolvency Jurisdiction of this 
Court adjudicating the appellants as insolvents 
arid ordering that all assets and effects of the 
appellants vest in the Official Assignee of this 
Court for administration. 

2. It appears that the first respondent loaned 
Rs.40,000 to the appellants on execution of a 
promissory note in his favour. Since the appel- 
lants did not honour their due by discharging the 
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loan, the said respondent filed a civil suit in the 
Courtof the 5th Assistant Judge, City Civil Court, 
Madras for recovery of the said amount. The suit 
after due prosecution was decreed with costs. Even 
thereafter the appellants did not pay any amount 
and consequently the first respondent issued In- ` 
solvency Notice No.47/86 calling upon them to 
pay the amount due under the decree within thirty 
days from the date of receipt of the notice and also 
intimating his intention to take steps against them 
under Sec.9(2) of the Act for their failure to comply 
with the demand. The notice could not be person- 
ally served on the appellants and was consequently 
published in a local daily newspaper. Even after 
the publication of the notice the appellants did 
not make any payment towards the decree. The 
first respondent/ petitioning creditor thereafter 
filed the Insolvency Petition before this Court 
praying for the adjudication of the appellants as 
insolvents. The appellants challenge the validity 
of the insolvency notice and questioned by filing 
thcir common counter before the learned Judge. 
The parties also examined witnesses. On a consid- 
eration of the materials so placed by the parties 
the learned Judge held that the appellants are 
unable to discharge their debt which amounts to 
anactof insolvency under Sec.9(2) of the Act. This 
Court, therefore, adjudicated the appellants as 
insolvents. It is this judgment and order which is 
impugned in this appeal. 

3. The submission of the Icarned counsel for the 
appellants in the impugned order are: (1) there 
was no valid notice about the discharge of debt 
served on the appellants and hence there was no 
act of insolvency entitling the Court to adjudicate 
the appellants as insolvents; and (2) since the 
decrec-holder had the remedy of executing the 
decree in accordance with law and sceking dis- 
charge of the debt, moving the Insolvency Court 
was without jurisdiction. 

4. It appears that the appellants have settled the 
claim of the first respondent/ creditor during the 
pendency of this appeal and that is why no one 
appears in this Court to represent him in spite of 
notice. The Official Assignee, however, has ap- 
peared and submitted that there was no illegality 
in the impugned order and hence the appeal de- 
serves to be dismissed. 

5. That there was a decree passed by a court of 
competent jurisdiction against the appellants is 
not in dispute. That the said decree has not been 
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executed under the provisions of the Code.of Civil 
Procedure is also not in dispute. Under the circum- 
stances, the question requiring consideration of this 
Court is whether the appellants have committed an 
act of insolvency within the meaning of the Presi- 
dency Towns Insolvency Act, 1909. Sub-sec.(2) of 
this provision which is relevant for the purpose as 
under: 
“Without prejudice to the provisions. of Sub- 
sec.(1), a debtor commits an act of insolvency if 
a creditor, who has obtained a decree or order 
against him for the payment of money (being a 
decree or order which has become final and the 
execution whereof has not been Stayed), has 
served on him a notice (hereinafter in this sec- 
tion referred to as the insolvency notice) as 
provided in Sub-sec.(3) and the debtor does not 
comply with that notice within the period speci- 
fied therein.” 
6. Sub-sec.(3) of this section provides that the no- 
tice shall be in the prescribed form and be served in 
the prescribed manner specifying the amount due 
under the decree and requiring the judgment-debtor 
rather than the insolvent to comply with it within 
one month. The notice should also specify the con- 
sequences ofnon-compliance with the notice. A fair 
reading of Sub-sec.(2) would indicate that it re- 
quires serving a notice by the respondent on the 
appellants. A perusal of the impugned order would 
indicate that the notice in accordance with Sub- 
sec.(3) was given by the decree-holder to the appel- 
lants. The notice was, however, addressed to the 
appellants at No.18, Varasiththi Vinayakar Koil 
Street. This number is not the correct number and 
the correct number is 19. That is the next door of the 
building. It is also apparent that because of the 
personal non-service the notice was published in a 
daily newspaper and yet nothing whatsoever was 
done by the appellants towards the discharge of the 
debt. Learned Single Judge has held that this was 
sufficient compliance of the Rules and hence the 
appellants were guilty of act of insolvency. The 
submission on behalf of the appellants, however, is 
that even the Insolvency Court had published notice 
ofits proceedings in daily Hindu on 12.11.1989 and 
since the appellants had not appeared in the Court 
to defend themselves an ex parte adjudication order 
was passed. The said order was challenged in this 
Court in O.S.A.No.16 of 1990 and this Court by 
order dated 19.3.1990 set aside the said order and 
directed the Insolvency Court to afford opportunity 
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to the appellants to contest the insolvency pro- 
ceedings on merits. This judgment, according to 
the learned counsel for the appellants is suffi- 
cient to hold that publication of insolvency notice 
in a Tamil daily newspaper was not sufficient for 
the purpose and this Court is unable to, accept 
the aforesaid submission. The judgment is 
O.S.A.No.16 of 1990 does not deal with the 
insolvency notice. It also does not lay down that 
publication of notice in the newspaper was not 
enough. The Division Bench granted the appel- 
lants an opportunity to contest the insolvency 
proceedings only because this was considered to 
be fair and proper. Under the circumstances, the 
said judgment cannot be relied on to hold that 
publication of notice was not sufficient compli- 
ance. Then the factum of service of notice was 
within the knowledge of the appellants atleast at 
the time they filed the aforesaid Appeal No. 16 of 
1990. They could have, therefore, applied to the 
Insolvency Court under Sec.9(5) for setting aside 
the said insolvency notice. Since the same has 
not been done, the notice must be held to have 
reached the stage where its legal validity could 
not be challenged. This Court, therefore, finds 
no illegality in the impugned order in this behalf. 
7. As regards the submission that the decree 
could have been executed in accordance with 
provisions of the Code of Civil Procedure. It is 
sufficient to notice the provisions of Sec.9(2) of 
the Act which has been inserted by the Insol- 
vency Laws Amendment Act, 1978. The provi- 
sion deals with a case where the decree has 
become final, but, the payments under it have 
not been made by the judgment-debtor. All cases 
relied on by the learned counsel for the appel- - 
lants in support of his submissions are cases 
prior to 1978 and must be held to be irrelevant 
for the purpose. 

8. The appeal is held to be devoid of substance 
and is dismissed. No costs. : 


B.S, ------ Appeal disnussed. 


1 Bangarammal v. Balamani (Lakshmanan, J.) 


IN THE HIGH COURT OFJUDICATURE AT 
MADRAS. 

[Ordinary Original Civil Jurisdiction] 
Present: AR. Lakshmanan, J. 


Appin.Nos.3314 and 3315 of 1994 in C.S.No.145 


of 1985 27th July, 1994. 
Bangarammal Plaintiff 
v. 

M.Balamani and anothcr ... Defendants. 


Civil Procedure Code (V of 1908), O.21, Rule 97 - 
Suit for recovery of possession - Decreed - Decree put 
in execution - Third party resisting the execution - 
Claiming title to the property tn dispute - Executing 
court- Whether has jurisdiction to start an enquiry as 
to the title of the third party. 
Held: The executing court has no jurisdiction to 
start an enquirysuo motu orat the instance of third 
party other than the decree-holder/ auction-pur- 
chaser under’O.21, Rule 97. The court is of the 
view that the third party resisting the execution 
had no focus standi or claim investigation by the 
executing court into his alleged right to title prior 
to his dispossession as O.21, Civil Procedure Code 
did not contemplate any such enquiry at his in- 
stance. [Para. 10] 
Cascs referred to: 
Tahera Sayeed v. M. Shanmugam, A.LR. 1987 A.P. 
206. [Paras. 7, 8] 
Ramachandra Verma v. Manmal Singhi, A.LR. 
1983 Sikkim I. [Para. 7] 
UshaJainy. Manmohan Bajaj, A.I.R 1980 M.P. 146 
[Paras. 8, 9] 
Bhagwat Narayan Dwivedi v. Kasturi, Dlo.Ramdayal, 
A.LR 1974 M.P. 26 [Para. 9] 
Supreme General Films Exchange (P) Ltd. v. Yuvaraj 
Govind Singh, 1972 M.P.L.J. 857 [Para. 9] 
K.Chandrasekaran, for Applicant. 
K.Paulpandian, for Respondent. 
The Court made the following 
ORDER: One Salai Sivaprakasam, minor repre- 
sented by his father and natural guardian 
R.Murugamalai, who is the obstructor is the ap- 
pellant in the above applications. The 1st respon- 
dent is the decree-holder and respondents 2 and 3 
are the judgment-debtors in C.S.No.145 of 1985. 
“The obstructor has filed an application in 
AppIn.No.3314 of 1994 to set aside the order 
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dated 13.6.1994 in E.P.No.49 of the 1992 in 
C.S.No.145 of 1985 made by the learned Master of 
this Court. Application No.3315 of 1994 is again 
filed by the obstructor against the very same re- 
spondents for stay of the operation of the order 
dated 13.6.1994 in E.P.No.49 of 1992. 

2. Itwill not be out of place to mention that the 3rd 
respondent hercin R.Murugamalai is the father of 
the minor appellant herein. An affidavit has been 
filed by thesaid 3rd respondent R.Murugamalaiin 
the above two applications, The decree-holder 
after obtaining the decree in the above suit filed 
execution procecdings. The judgment-debtors filed 
Application No.2221 of 1992 for a declaration 
that the decree is a nullity and the E.P. is liable to 
be dismissed. To this application the decree-holder 
filed a counter. The learned Master in his detailed 
order dated 30.4.1993 rejected the objections raised 
by the judgment-debtors and answered the points 
in favour of the decree-holder holding that the 
decree-holder is entitled to execute the decree for 
delivery of possession and the decrece is not liable 
to be sct aside. The Icarncd Master has categori- 
cally found that there is no dispute or confusion 
regarding the identity of the property, and that 
there is no discrepancy in the description and that 
the discrepancy pointed out that the property in 
respect of which decree was granted is not the 
property for which the exccution is levied. Conse- 
quently he rejected the objection raised on behalf 
of the judgment-debtors and held that the decree 
is executable. Thus it has been held that the prop- 
erty in question is capable of being identificd, 
located and delivered. 

3. The decree-holder also filed Application Nos.2664 
of 1994 and 2665 of 1994 in E.P.No.49 of 1992 to 
direct the bailiffto break open the Jocks of thesuit 
premiscs at the time of executing the warrant and 
to give police protection since the judgment-debt- 
ors who were bound by the decrce created a law 
and order situation. 

4. A common counter-affidavit has been filed by 
R.Murugamalai, the 3rd respondent in Applica- 
tion No.3314 of 1994 (one of the judgment-debtor) 
In the affidavit also refers to a Iettcr of obstruction 
to the bailiffs stating that his minor son Salai 
Sivaprakasam has not only claimed a vested right 
in the property bearing Door No.9, N.N.Garden 
6th Street, Old Washermanpet, Madras-21, but 
has also filed a suit in C.S.1437 of 1992 to declare 
his right and the same is pending on the file of this 
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Court. Itis also stated that the obstructions raised 
by Salai Sivaprakasam claiming independent right, 
litle and interest in their property stands unchal- 
Ienged and that thedecrec-holder has not filed any 
application for removal of obstruction and to 
execute the warrant after removing the obstructor. 
Hence he contended that no warrant can be exe- 
cuted without proper adjudication of the claim 
madc by the obstructor Salai Sivaprakasam. 

5. R.Murugamalai, father of the minor obstructor 
has also filed objection in E.P.No.49 of 1992 stat- 
ing that in the absence of an application for re- 
moval of obstruction as contemplated and notice 
to the obstructor and without following the pro- 
cecdings laid down under 0.21, Rule 97, C.P.C. 
the present E.P.No.49 of 1992 in C.S.145 of 1985 
cannot be allowed for dispossessing the obstructor 
The learned Master by his order dated 13.6.1994 
allowed Application Nos.2664 and 2665 of 1994 
filed by the decree-holder. The Icarned Master has 
held that the executing court has no jurisdiction to 
Start an enquiry suo motu or at the instance of the 
obstructor other than the decree-holder under 
0.21, Rule 97and anenquiry at the instanceof the 
3rd party in possession was contemplated only 
under O.21, Rule 100, C.P.C. after he was dispos- 
sessed and not before it. Therefore, the remedy 
available to the 3rd party is to institute an indc- 
pendentsuit for declaration ofhis title. Therefore, 
the learned Master held that no application can be 
filed under O.21, Rule 97 at the instance of an 
obstructor in anticipation of his posscssion in 
execution of decree for eviction to which he is not 
a party. The learned Master has also given the aid 
of police because of the resistance and obstruc- 
tions caused by the judgment-debtors. Thus claim- 
ing intercst by the judgment-dcebtor and the ob- 
structor at the time when the decrec-holder seeks 
possession, amount to resistance and obstruc- 
lions. Therefore, the judgment-debtor who is bound 
by the decree and the obstructor who is nota party 
to the suit, cannot resist the claim of the decree- 
holder. The said order of the Master is the subject 
matter of challenge in the above two applications 
by way of appeal to this Court. 

6. I have heard Mr.K.Chandrasckaran for the 
appellantand Mr.K.T.Palpandian for the decree- 
holder. Here again both the appeals were by the 
minor through his father and natural guardian 
R.Murugamalai, the 3rd respondent and one of 
the judgment-debtors. According to 


The Madras Law Journal Reports 


1994 


Mr.K.Chandrasekaran, the order of the learned 
Master in ordering execution petition without 
giving notice to the obstructor is illegal and against 
the procedure laid down in O.21, Rule 97, C.P.C. 
and in the absence of application for removal of 
obstruction as contemplated and without follow- 
ing the mandatory provisions of 0.21, Rule 97, 
C.P.C. the order of the learned Master dated 
13.6.1994 ordering the Execution Petition No.49 
of 1992 in C.S.No.145 of 1985 1s illegal and has to 
be set aside. 

7. In support of his contention 
Mr.K-Chandrasekaran cited two decisions reported 
in Tahera Sayeed v. M.Shanmugam, A.LR. 1987 
A.P. 206 and Ramachandra Verma v. Manmal 
Singhi, A.I.R. 1983 Sikkim 1 is a judgment ren- 
dered by a Icarned single Judge of the said court 
wherein the learned Judge observed that the exe- 
culing court could not reject the application as not 
maintainable without holding the person to be 
bound by the decree and that the executing court 
should have stayed its hands in the matter leaving 
it to the decrcee-holder to proceed under Rule 97 
or in such other manner as he might have thought 
fit. 

8. Tahera Sayeed v. M.Shanmugam, A.I.R. 1987 
A.P. 206, is again a judgment rendered bya learned 
single Judge of Andhra Pradesh High Court wherein 
Andhra Pradesh High Court held that Applica- 
tion under O.21, Rule 97 is maintainable filed by 
a third party not bound by the decree. The court 
says that when third party not bound by the decree 
approaches the court to protect his independent 
right, title or interest before he is actually dispos- 
sessed from immovable property and files an 
application under O.21, Rule 97, it must be treated 
to be an intimation to the court as caveat to the 
decree-holder or purchaser or a person claiming 
through him and the court is to treat it as a 
complaint or a counter in opposition as an appli- 
cation for the purpose of 0.21, Rule 97 to adjudi- 
cate it under Rule 98 or Rule 101 which shall be 
final and conclusive betwecn the parties and it 
shall be treated to be a decree for the purpose of 
Rule 103. Usha Jain yv. Manmohan Bajaj, A.LR. 
1980 M.P. 146, Full Bench decision was cited 
before the learned single Judge of Andhra Pradesh 
High Court. However, the Icarned single Judge 
observed that the conclusion arrived at by the Full 
Bench of Madhya Pradesh High Court, does not 
salvage the issuc in question. In fact, the Full 
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Bench decision was dissented from by the learned 
single Judge. 

9. I am unable to share the view of the learned 
single Judge of the Andhra Pradesh High Court 
and also the learned Single Judge of Sikkim High 
Court. I prefer to follow the Full Bench of the 
Madhya Pradesh High Court reported in Usha 
Jain v. Manmohan Bajaj, AJ.R 1980 M.P. 146. ïn 
that case, the petitioners obtained a decree for 
eviction of their tenant and the sub-tenant. In the 
execution proceedings, the brother of the sub- 
tenant filed an application under O.21, Rule 97 
read with Rules 35 and 101, C.P.C. as amended by 
C.P.C. (Amendment) Act, 1976 and claimed full 
investigation of his right by which he claims to be 
in possession of the accommodation. Relying on 
the decision of the Division Bench in Bhagwat 
Narayan Dwivedi v. Kasturi D/o Ramdayal, A./ R 
1974 M.P. 26, alsoclaimed that the executing court 
is bound to stay its hands until conclusion of the 
investigation of his right. The decrcee-holders 
opposed the application claiming that the brother 
of the sub-tenant had no right to file the applica- 
tion to the executing court under O.21, Rule 97, 
C.P.C. and to require an investigation into his 
right on the basis of that application. The execut- 
ing court rejected this objection of the decree- 
holder being bound by the decision in A.L.R 1974 
M.P. 26 case. The decree-holders feeling aggrieved 
by the executing court’s order rejecting their ob- 
jection to the maintainability of the application 
under O.21, Rule 97, C.P.C. at the instance of the 
respondent No.1 brother of the sub-tenant pre- 
ferred a revision to the Madhya Pradesh Pradesh 
High Court. When the revision came up for hear- 
ing before a single Judge of the said court it was 
contended on behalf of the petitioners that no 
application lies at the instance of a third party 
under Rule 97 or 0.21, C.P.C. and that Bhagwat 
Narayanan’s case, was wrongly decided. It was also 
contended that the hardship caused to the decree- 
holders as a result of the decision in Bhagwat 
Narayan’s case, has increased after the extensive 
amendment made in O.21 of the Code of Civil 
Procedure (Amendment) Act, 1976 as a result of 
which a full trial into the right and title by the 
executing court itself is provided for and not a 
summary enquiry alone, which was envisaged earlier 
onan application under O.21, Rule 97, Civil Pro- 
cedure Code. For these reasons stated in the order 
of reference, the learned single Judge has made 
this reference for reconsidering the correctness of 
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the decision in Bhagwat Narayan’s case. The matter 
was referred to the Full Bench of Madhya Pradesh 
High Court. J.S.Varma,J. (as he then was) speak- 
ing for the Bench observed that “a third party 
resisting the execution had no/ocus standito claim 
investigation by the executing court into his al- 
leged right or title prior to his dispossession as 
O.21, Civil Procedure Code did not contemplate 
any such enquiry at his instance either under Rules 
35 and 36 or Rules 95 and 96 of O.21, C.P.C. the 
remedy of such third party under O.21 was only 
after dispossession under O.21, Rule 100, C.P.C. 
0.21, Rule 97 being merely an enabling provision 
for the benefit of the decree-holder/ auction-pur- 
chaser, it necessarily followed from this view that 
the decree-holder/ auction-purchaser could not 
be compelled indirectly to apply under O.21, Rule 
97 if that could not be done directly”. The Full 
Bench have also quoted extensively from the deci- 
sion of the Madhya Pradesh High Court in Ramgu- 
lam v. Mahendra Kumar, 1972 M.P.L.J. 254, in 
coming to the conclusion referred to by me supra. 
In the concluding portion of the judgment, the 
Full Bench has observed as follows: 
“We have already shown that none of the 
reasons given by the Division Bench in Bhagwat 
Narayan’s case, ALR. 1974 M.P. 26, withstands 
scrutiny and that the view taken therein on 
assumptions made which do not exist. With 
respect, we are of the opinion that the view 
taken by the Division Bench ın Bhagwat Nar- 
ayan’s case, cannot be upheld as correct. We 
are also of the opinion that the correct view 
which is also in line with the settled view of this 
Courtas also the view of the other High Courts 
is contained in Ramgulam v. Mahendra Kumar, 
1972 M.P.L.J. 254, for thesame reason the view 
taken in Supreme General Films Exchange (Pvt) 
Limited v. Yuvraj Govind Singh, 1972 M.P.L.J. 
857, that no fresh warrant could be issued on 
the auction purchaser’s application under O.21, 
Rule 95, except under Rule 98 after investiga- 
tion, treating that application as one under 
Rule 97, is also incorrect. We have already 
shown that the remedy to apply for a fresh 
warrant without making an application under 
0.21, Rule 97, C.P.C. is available to the de- 
cree-holder/ auction-purchaser. Accordingly, 
we answer the reference by saying that the 
decision of the Division Bench in Bhagwat 
Narayan v. Kasturi, 1973 M.P.L.J. 899: ALR. 
1974 M.P. 26, is not correct, while the correct 
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view is expressed in Ramgulam v. Mahendra 
Kumar, 1972 M.P.LJ. 254, which we hereby 
affirm.” 
In view of the above Full Bench judgment of 
Madhya Pradesh High Court’ Iam of the view that 
the contention raised by one of the judgment- 
debtors on behalf of his minor son/obstructor 
cannot at all be countenanced. 
10. My attention was also drawn to the order of the 
Division Bench in C.M.P.No.11458 of 1991 in 
0.S.A.No.164 of 1991 filed by the judgment-debt- 
ors. It is useful in this context to refer to the order 
of the Division Bench: 
“Thus, according to the trial court the plain- 
tiff/ respondent is entitled to possession and 
that the defendants in collusion have kept her 
out of possession of the property. In view of the 
above finding, it is not a case in which it can be 
prima facie claimed by the appellants that they 
are entitled to possession. However, itis found 
that in some portion the defendants/ appel- 
lants have been residing, from which portion 
they have to be evicted. On principles of com- 
mute sometimes courts have exception and 
grant stay of execution of a decree for eject- 
ment from a residential house. But then, it is 
not known, since no such affidavit is filed be- 
fore us, in which portion of the house the 
defendants/ appellants are residing for, it is 
admitted before us that in most part of the 
building, tenants reside and thus only con- 
Structive possession will be required to be trans- 
ferred. We are thus satisfied that restitution 
alone may be the proper remedy in the event of 
the appellants succeeding without at this stage 
in any manner interfering with the decree byan 
interim order. This petition is dismissed”. 
The judgment-debtors filed a further appeal tothe 
Supreme Court of India with Special Leave to 
Appeal Civil No.14906 of 1991 against the order 
in C.M.P.No.11458 of 1991 in O.S.A.No.164 of 
1991. The Bench of the Hon’ble Supreme Court 
has observed as follows: 
“Issue notice on the Special Leave Petition as 
well as on application for stay. The petitioner 
shall pay a sum of Rs.1,62,750 by way of a 
crossed Demand Draft drawn on a National- 
ised Bank payable at Madras to the respon- 
dent- Smt.K.Bangarammal within six weeks 
from to-day. The petitioner shall also file an 
affidavit within six weeks regarding the iden- 
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tity of the specific portion of the land on which 
the petitioner claims to reside. The petitioner 
shall also ensure that the respondent-plaintiff 
is enabled to obtain constructive possession of 
the tenanted portion. In the meanwhile, pend- 
ing notice there will be interim stay fora period 
of'six weeks of the order under appeal.” 
11. The obstructor/minor Salai Sivaprakasam has 
also filed C.S.No.1437 of 1992 through his father 
and Guardian R.Murugamalai, to declare the 
plaintiffs title to the suit schedule property as a 
legal heir and as asuccessor in title and for perma- 
nent injunction and other reliefs, claiming certain 
Tight as a legal heir in the possession and enjoy- 
ment of the suit property as a matter of right 
enjoyed by his mother. The judgment and decree 
of this Court and the pendency of the appeal and 
the dismissal of the said petition has also been 
referred to in the plaint. According to the minor if 
he is dispossessed he may not have chance to 
recover the properties from the 1st defendant 
(Bangarammal) plaintiff in C.S.No.145 of 1985. I 
do not want to express any opinion on the plaint 
now filed by the minor Salai Sivaprakasam. Suf- 
fice it to state that the above two applications have 
been filed only with an ulterior motive to drag on 
the proceedings endlessly. In my opinion the pri- 
mary object for which the court exits is to do 
justice between the parties. The approaeh of the 
court should be pragmatic. Considered from this 
perspective, I have no hesitation to hold that the 
judgment-debtors are bound by the decree of this 
Court and that these two applications have abso- 
lutely no merits. I am also of the view that the 
executing court has no jurisdiction to start an 
enquirystomont or at the instance ofa third party 
other than the decrce-holder/ auction-purchaser 
under O.21, Rule 97. lamof the view that the third 
party resisting the exccution had no /ocus standi to 
claim investigation by the executing court into his 
alleged right or title prior to his dispossession as 
O.21, C.P.C. did not contemplate any such enquiry 
at his instance. Therefore the executing court is 
not bound to stay its hands. Hence both applica- 
tions are dismissed. The order of the learned 
Master shall stand confirmed. The decree-holder 
is at liberty execute the decree with police protec- 
tion. 


RS. ---- Application dismissed. 
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IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.No.2230 of 1986 29th June, 1994. 
E.Venkata Naicker Trust, a Private Trust repre- 
el nee EV.K Selvaraj... Petitioner 
Nathan Chettiar ... Respondent. 
Tanul Nadu Buildings (Lease and Rent Control) 
Act (XVII of 1960 as amended by Act XXIII of 
1973), Sec.10(1), Proviso - Bona fide dispute with 
regard to title to the building between landlord or 
tenant - Landlord, ifcan file eviction petition against 
tenant under Act. 

If there is a bona fide dispute with regard to the 
title, as per proviso (1) to Sec.10 of the Tamil 
Nadu Buildings (Lease and Rent Control) Act, 
the landlord shall be entitled to sue for eviction of 
the tenant ina civil court. [Para. 4] 
Petition under Sec.25(1) ofthe Tamil Nadu Build- 
ings (Lease and Rent Control) Act 18 of 1960 as 
amendcd by Act 23 of 1973 praying the High Court 
to revise the order of the Court of the Appellate 
Authority, Erode, dated 2.5.1986 and made in 
R.C.A.No.27 of 1985. (R.C.O.P.No.80 of 1982, on 
the file ofthe Court of the Rent Controller, Erode 
(Principal District Munsif), Erode. 
T.R.Rajagopalan, Senior Counsel for M/ 
s.T.Murugamanickam and M.Selvaraj, for Peti- 
tioner. 

G.Subramanian, Senior Counsel for M/ 
s.V.Narayanasamy and G.Sankar, for Respondent. 
The Court made the following 

ORDER: This civil revision petition is directed 
against the judgment in R.C.A.No.27 of 1985 on 
the file of Appellate Authority, Erode, in which 
the learned Appellate Authority had allowed the 
appeal and reversed the order passed in 
R.C.O.P.No.80 of 1982 on the file of Rent Con- 
troller (Principal District Munsif), Erode. 

2. Short facts are: The revision petitioner/ land- 
lord had filed a petition for eviction against the 
respondent on the’ ground of act of waste. That 
claim was resisted by the respondent/ tenant, who 
would contend that only vacant site was leased out 
to him and superstructure thereon was put up by 
the tenant, that the owner of the vacant site is a 
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public trust and as such the landlord, as trustee, 
cannot file a petition for eviction under the provi- 
sions of Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960 and he had not committed any 
acts of waste. After enquiry, the learned Rent 
Controller had found all the points in favour of the 
landlord and had ordered eviction. Aggrieved by 
the same, the tenant had filed R.C.A.No.27 of 
1985 before the Appellate Authority and had 
succeeded. Aggricved by the judgment of the 
Appellate Authority, the landlord has come for- 
ward with this civil revision petition. 
3. Mr.T.R.Rajagopalan, learned senior counsel 
appearing for the revision petitioner would sub- 
mit thatit isa private trust and not public trustand 
as such the finding of the Appellate Authority is 
wrong. He would further submit that denial of title 
of the landlord over the superstructure was mala 
fide and the finding contra is erroncous. He would 
add that there was no act of waste committed by 
the tenant. Inter alia he contended that when the 
Appellate Authority gives a finding that there was 
bona fide dispute with regard to title, the Appel- 
late Authority ought not to have entered into a 
discussion with regard to the question whether the 
trust was a public trust or a private trust and ought 
not have given a finding thereon. Once the juris- 
diction is not there, no finding need be given on 
other issues. I have heard Mr.G.Subramanian, 
learned senior counsel appearing for the respon- 
dent, on the above aspects. 
4. I have carefully considered the submission made 
by the learned senior counsels. I shall first take up 
the question as to whether there was a bona fide 
dispute with regard to title of the building con- 
cerned in this petition. If there is a bona fide 
dispute with regard to title, as per proviso (1) to 
Sec.10 of the Act, the landlord shall be entitled to 
sue for eviction of the tenant in a civil court. Fo 
the purpose of convenience, I shall extract Sec.10(1) 
of the Act, which reads as follows: 
“10(1) Atenantshall not be cvicted whether in 
execution of a decree or otherwise except in 
accordance with the provisions of this section 
or Secs.14 to 16: 
Provided that nothing contained in the said 
sections shall apply toa tenant whose landlord 
is the Government: 
Provided further that where the tenant denies 
the title of the landlord or claims right 
of permanent tenancy, the Controller shall 
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decide whether the denial or claim is bona fide 
and if he records a finding to that effect, the 
landlord shall be entitled to sue for eviction of 
the tenant in a civil court and the court may 
pass a decrce for eviction on any of the grounds 
mentioned in the said sections, notwithstand- 
ing that the court finds that such denial does 
not involve forfeiture of the lease or that the 
claim is unfounded.” 
5. I shall now consider the evidence concerning 
the above point. On theside of the tenant, receipts 
issued by the landlord right from 1962 are filed. 
They are Exs.R-1 to R-69 and R-103 to R-109. In 
those reccipts, it is mentioned that, they are issucd 
only for site. There is no mention of the building 
in those receipts. These receipts were issucd by the 
landlord/ revision petitioner. The importance of 
thesamecannotbe minimised. On the other hand, 
the landlord had filed the ledgers maintaincd by it 
which contain entries regarding receipt of rent 
from the tenant. Those entries read that rents 
were received for the shop. The exhibits filed on 
the side of the tenantsupport his casc that onlysite 
was leased out and the building docs not belong to 
the landlord. On the contrary, the ledgers filed by 
the landlord support the landlord’s case that the 
shop itself is the subject matter of the eviction 
petition. Thus, there is a bona fide dispute with 
regard to the title to the building which is the 
subject matter of the eviction petition. At this 
juncture, I would like to point out that 
Mr.T.R.Rajagopalan, would reply upon an an- 
swer elicited from R.W.1 which is to the effect 
that, at the time when Krishnappan came as a 
tenant, there was structure. But, it is his case that 
Krishnappan had purchased that structure. He 
has stated that, Krishnappan told that it was pur- 
chased for Rs.100. In view of the answers given by 
R.W.1 with regard to that superstructure, his answer 
that there was a superstructure at the time when 
Krishnappan came asa tenant, would not help the 
landlord. The materials available in this case would 
clearly go to show that there is a bona fide dispute 
with regard to title to the building situated in the 
premises described in the petition. The finding in 
this regard by the Appellate Authority is correct. 
Consequently the landlord is entitled to claim 
eviction of the tenant in a civil court. 
6. In view of the above finding, which would oust 
jurisdiction of the Rent Controller to entertain a 
claim for eviction, it is wholly unnecessary to give 
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any finding on the other matters in dispute be- 
tween the parties viz., whether it was a public trust 
or a private trust or whether acts of waste were 
committed or not committed. Hence, I am not 
recording any findings with regard to these two 
aspects. It is left open to the parties to raise these 
points in the civil court. Taking this view of the 
matter, this civil revision petition will have to 
necessarily fail and shall stand dismissed. No costs. 


B: S. sas Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thanikkachalam, J. 


C.R.P.No.158 of 1986. Ist July, 1994. 


K.Dandayutham Chettiar. «Petitioner 
V. 
S.M.E.Ramasamy and another. ... Respondents. 


Civil Procedure Code (V of 1908), 0.21, Rule 66 - 
Sale proclamation - Encumbrance handed over by 
judgment-debtor included by decree holder in sale 
proclamation - Judgment-debtor taking several 
adjournments - Specifically stating that proclama- 
tion may continue to be in force - Judgment-debtor if 
can question auction sale alleging irregularity in sale 
proclamation. 

Itis true that the 7th item in the sale proclamation 
is not related to the properties in question. The 
mentioning of the 7th item of the encumbrance in 
the sale proclamation cannot be characterised as 
irregular or illegal since the encumbrance certifi- 
cate was given by the judgment-debtor at the time 
of mortgage of the property in question... It is not 
correct to state that the 7th item of encumbrance 
was entered in the sale proclamation purposely 
and wantonly by the decree-holder. It is also sig- 
nificant to note that the mention ofthe 7th itemin 
the sale proclamation would not amount to a 
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material irregularity within the provisions of 0.21, 
Rule 90, C.P.C. The judgment-debtor sought for 
several adjournments and hence the judgment- 
debtor accepted to proceed with the sale on the 
same proclamation. Therefore, according to the 
decree-holder, the decree-holder waived his right 
to question the irregularities mentioned in the 
sale proclamation. It remains to be secn that not 
only the 1st respondent/judgment-debtor had not 
objected to the mentioning of the 7th item of 
encumbrance in thesale proclamation when it was 
drawn after notice to him the 1st respondent had 
also stood by it and specifically stated that the said 
proclamation may continue to be in force. The 
conduct of the 1st respondent clearly amounts to 
waiver Or acquiescence on his part with reference 
to the validity of the proclamation. [Para. 7] 
Cases referred to: 

Shyam Sundar v. Kaluram, (1939) 1 M.L.J. 147:176 
LC. 2: A.LR. 1938 P.C. 230: 1938 M.W.N. 814: 48] 
L.W. 199. [Para. 7] 

P.C.Kandaswamy v. Narayana, 66 M.L.J. 464: A.LR 
1934 Mad. 260: 1934 M.W.N. 123:39 L.W. 396: 150 
I.C. 1134. (Para. 7] 

Hardani Lal v. Ram Nath, 116 1.C. 448:A.LR. 1929 
All. 704, [Para. 7] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the District 
Court, Tiruchirapalli, dated 10.7.1985 and made 
in C.M.A.No.19 of 1981 (E.A.No.412 of 1980 in 
E.P.No.47 of 1978 in O.S.No.110 of 1977, on the 
file of the Court of the Subordinate Judge, Karur. 
VAyyathurai for M/s.R.Muthukumarasamy and 
K.Sundareswaran, for Petitioner. 

T.R. Mani, Senior Counsel, for T.M. Hartharan, for 
Respondents. 
„The Court made the following 

ORDER. This revision is directed against the 
order passed in E.A.No.412 of 1980 which in turn 
arose out of the order passed in E.P.No.47 of 1978 
inO.S.No.1100f1977. The petitioner herein is the 
court auction purchaser. The 1st respondent herein 
is the defendant. The 2nd respondent is the plain- 
uff. The plaintiff filed O.S.No.110 of 1977 against 
the defendant and jhe said suit was decrecd on 
20.9.1977. The decrce-holder file E.P.No.47 of 
1978 and brought tosale the properties belonging 
to the judgment-debtor. In the court auction sale 
held on 5.9.1979 the 2nd respondent purchased 
the properties for a sum of Rs.40,005. Thesale was 
confirmed on 11.11.1979. Thereafter, the judg- 
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ment-debtor defendant filed E.A.No.412 of 1980 
to set aside the sale under O.21, Rule 90, C.P.C. 
However the execution court dismissed the said 
E.A.No.412 of 1980. Aggrieved, the judgment- 
debtor filed C.M.A.No.98 of 1991 as against the 
order passed in E.A.No.412 of 1980 and in the 
appeal the appellate court set aside the order 
passed by the executing court in E.A.No.412 of 
1980, and allowed the appeal filed by the judg- 
ment-debtor. In the result, the auction sale was set 
aside. It is against that order, the present revision 
has been preferred by the court auction purchaser. 
2. Learned counsel appearing for the petitioner/ 
court auction purchaser submitted as under: 

It is not correct to state that the property was 
purchased in the court auction under the name of 
the petitioner herein as benami for the decree- 
holder. The decree-holder and the auction pur- 
chaser are divided brothers who are living sepa- 
ratcly and carrying on business separately without 
any connection between them. The abovesaid fact 
taken along with othcr evidence clearly shows that 
the finding of the lower appellate court on the 
allegations of the first respondent that the prop- 
erly has been purchased in the name of the peti- 
tioner benami is wholly unsustainable in law. The 
71h item of encumbrance noted in the sale procla- 
mation is not relatable to the properties in ques- 
tion, and the same cannot be characterised as 
irregular or illegal in the light of the encumbrance 
certificate which had been handed over by the first 
respondent at the time of mortgage of the prop- 
erty in question. The decree-holder and his wife 
were not aware of the fact that the 7th item of 
encumbrance does not relate to the property in 
question. The said finding is not based on any 
Icgally acceptable evidence but is opposed to positive 
matcrial which go to show that the said encum- 
brance has been shown as relatcd to the properties 
in question even at the time of mortgage of the 
property. The finding that the mention of the 7th 
item of encumbrance has been purposely and 
wantonly made by the decrce-holder is perverse 
and unsustainable. Even assuming that the men- 
tion of the said encumbrance could be said to 
constitute irregularlity, the lower appellate court 
ought to have held that the first respondent/ 
judgment-debtor had waived the same which is 
Obvious from his conduct before executing 
court and therefore ought to have held that the 
first respondenl/ judgment-debtor is estopped from 
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challenging the validity of the sale proclamation. 
There is no waiver on the part of the first respon- 
dent by him and therefore cannot be the subject 
matter of alleged irregularity at his instance. There 
had been a prejudice to the first respondent/judg- 
ment-debtor on account of the alleged irregularity 
in the sale proclamation. The said finding is, be- 
sides being contrary to law, is opposed to the 
concurrent finding of both the courts that the 
price fetched for the property is properand cannot 
be said to be inadequate. There has been no ir- 
regularity in the publicity of the sale and the price 
fetched for the property is fairand reasonable. For 
all these reasons it was submitted that the lower 
appellate court was not correct in setting aside the 
sale. 

3. On the other hand, learned counsel appearing 
for the respondent submitted as under: 

The sale proclamation was not drawn up properly 
according to the procedure. No proper advertise- 
ment for sale was made. It is not correct to state 
that the judgment-debtor waived his right to ques- 
tion the irregularities committed in the sale proc- 
‘lamation. The inclusion of item No.7 in the en- 
cumbrance in the proclamation is a depressing 
factor in selling the property. Simply because several 
adjournments were sought for by the judgment- 
debtor on payment of certain amount would not 
by itself would go to show that the judgment- 
debtor waived his right in questioning the irregu- 
larities occurred in the sale proclamation. Defen- 
dants 1 and 2 are brothers. The property was 
purchased in the name of the 2nd respondent for 
the bencfit of the 1st respondent. The property in 
question was sold for lesser price. The property 
would fetch more than Rs.2,00,000. The addi- 
tional document filed by the judgment-debtor before 
the first appellate court is implied proof that the 
auction sale held by the court causcd prejudice to 
the judgment-debtor. For all these reasons it was 
submitted that the first appellate court was cor- 
rect in setting aside the sale. 

4. I have heard the rival submissions. 

5. The judgment-debtor is questioning the sale on 
three grounds, viz, (i) that the property was sold 
for undervalue, (ii) that encumbrance No.7 in the 
sale proclamation relating to door No.24 which is 
not the subject-matter of hypothccation and (iii) 
that there has been no proper proclamation and 
publication of sale. 

6. According to the judgment-debtor the property 
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is worth more than Rs.2,00,000. The property had 
been sold subject to the encumbrance forasum of 
Rs.40,005. The encumbrance over the property is 
to the tuneof Rs.40,000. The judgment-debtor has 
examined two witnesses. The property in question 
is in Karur T.S.No.972. The properties are situate 
in door Nos.26, 26-A and 26-B. In the counter by 
the judgment-debtor it is stated that the proper- 
ties are worth about Rs.1,00,000. The value of the 
property was shown as Rs.50,000 subject to the 
encumbrances in the sale proclamation. The prop- 
erties were brought tosaleon7.2.1979 and nobody 
came forward to purchase the properties. There- 
after, E.A.No.46 of 1979 was filed to reduce the 
upset price to Rs.50,000. This was accepted by the 
court. After the value of the properties was fixed at 
Rs.50,000 and when the properties were brought 
to sale again there was no bidder. The decree- 
holder filed an application to reduce the sale 
price. The judgment-debtor filed acountcr stating 
that the value already fixed by the executing court 
is correct and no further rectification is necessary. 
Considering all these aspects even the first appel- 
late court came to the conclusions that the judg- 
ment-debtor failcd to establish that the value of 
the property would be about Rs.2,00,000. It was 
pointed out that no documentary evidence was 
produced by the judgment-dcebtor to show that the 
value of the properties would be Rs.2,00,000 and 
the propertics were sold for undervalue. 

7. According to the judgment-debtor the sale 
proclamation was not properly drawn up and proper 
advertisements were not given for sale. It remains 
to be seen that properties in question were brought 
to sale on several occasions and the judgment- 
debtor filed E.A.No.275 of 1985, E.A.No.320 of 
1979 and E.A.No.274 of 1979 for adjournment of 
sale. Accordingly sale was adjourned on various 
dates after payment of certain amounts by the 
judgment-debtor. According to the judgment- 
debtor the 7th item of encumbrance noted in the 
sale proclamation which has no relevance to the 
property in question acted as a depressing factor. 
Otherwise, according to the judgment-debtor, the 
property would have fetched more value. It is true 
that the 7th item in the sale proclamation is not 
related to the propertics in question. The men- 
tioning of the 7th item of the cncumbrance in the 
sale proclamation cannot be characterised as ir- 
regular or illegal since the encumbrance certifi- 
cate was given by the judgment-debtor at the time 
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| of mortgage of the property in question. Accord- 
ing to the decree-holder he and his wife were not 
aware of the fact that the 7th item of encumbrance 
docs not relate to the property in question. Itis not 
correct to State that the 7th item of encumbrance 
was entered in the sale proclamation purposcly 
and wantonly by the decree-holder. It is also sig- 
nificant to note that the mention of the 7th item in 
the sale proclamation would not amount to mate- 
rial irregularity within the provisions of O.21, 
Rule 90, C.P.C. The judgment-debtor sought for 
several adjournments and hence the judgment- 
debtor accepted to proceed with the sale on the 
same proclamation. Therefore, according to the 
decrec-holder the judgment-debtor waived his right 
in questioning the irregularitics mentioned in the 
sale proclamation. It remains to be seen that not 
only the 1st respondent/judgment-debtor had not 
objected to the mentioning of the 7th item of 
encumbrance in thesale proclamation when it was 
drawn after notice to him, the 1st respondent had 
also stood by it and specifically stated that thesaid 
proclamation may continue to be in force. The 
conduct of the 1st respondent clearly amounts to 
waiver or acquiescence on his part with reference 
to the validity of the proclamation. Since the 
encumbrance was handed over by the judgment- 
debtor to the decree-holder at the time of mort- 
gage, the judgment-debtor would have had the 
knowledge of the inclusion of the 7th item in the 
encumbrance certificate. The courts below con- 
curréntly gave a finding that the price fixed for the 
property is proper and cannot be said to be inade- 
quate. Both the courts have held that there has 
been no irregularity in the publication of the sale 
and the price fetched for the property is fair and 
reasonable. If that is so, no prejudice would have 
been caused to the judgment-debtor in the auc- 
tion sale held on 5.9.1979. In Shyam Sundar v. 
Kaluram, (1939)1 M.L.J. 147: 176 I.C. 2: ALR. 
1938 P.C. 230: 1938 M.W.N. 814: 48 L.W. 199, it 
was held that the waiver of the necessity fora fresh 
proclamation necessarily implics a waiver of ob- 
jection to any defect appearing on the fact of the 
sale proclamation.” InP.C.Kandaswamy v. Naray- 
ana, 66 M.L.J. 464: ALR 1934 Mad 260: 1934 
M.W.N. 123: 39 L.W. 3967150 I.C. 1134, itwas held 
that “it is not necessary to give the exact amount of 
the encumbrance.” In Hardani Lal v. Ram Nath, 
A.I.R. 1929 All. 704: 116 I.C. 448, it was held, ıt is 
as much the duty of the judgment-debtor as of the 
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decree-holder to see that the sale proclamation is 
prepared correctly. If the former sleeps over his 
right he has only to blame himself if he suffers loss 
through wrong proclamation.” 

8. It is stated that the 1st respondent and the 2nd 
respondent are brothers and the 2nd respondent 
purchased the properties in the court auction for 
the benefit of the 1st respondent. On the side of 
the respondent it was represented that they are 
divided brothers living separately and carrying on 
business separately without any connection what- 
soever. The 1st respondent stated to be the son of 
the first wife to his father and the 2nd respondent 
is Stated to be the son through the second wife of 
his father. The first respondent executed a release 
decd in favour of the 2nd respondent releasing his 
right over the family properties in favour of the 
2nd respondent. There is no evidence on record to 
show that the purchase moncy of the 2nd respon- 
dentcame from the 1st respondent. It was pointed 
out that the 2nd respondent discharged the amount 
due to the 1st respondent and his wife. The lower 
appellate court pointed out that no document was 
produced to show that discharge of loans due to 
the 2nd respondent and his wife. The property was 
soldin court auction subject to the encumbrances. 
Insuch circumstances in what manner the auction 
purchaser discharged the prior loan is immaterial. 
On top ofit under the Benami Abolition Act, it is 
not possible at this stage to plead benami transac- 
tion between the 1st respondent and the 2nd re- 
spondent. Forall these reasons I consider that the 
first appellate court was not correct in reversing 
the order passed by the executing court. Many of 
the findings given by the first appellate court are 
based upon surmises and conjectures. Therefore 
the order passed by the first appellate court is set 
aside and the order passed by the executing court 
in dismissing E.A.No.412 of 1980 stands restored. 
The order passed by the first appellate court in 
C.M.A.No.19 of 1981 stands set aside. The revi- 
sion is allowed. No costs. 


BS. ---- Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 


Appln.Nos. 101, 102, 2677 and 2678 of 1994 in 
C.S.No.10 of 1994 16th August, 1994. 


Great Success Maritime and Trading Co. Pvt 
Ltd., by thcir Power of Attorncy Agent 


N.Murughasan „Plaintiff 
v. 
Raj Maritimes and another ... Defendants. 


Arbitration Act (X of 1940), Sec.34 - Scope and 
applicability - Referring the dispute to arbitration - 
The applicant must satisfy the court that when the 
proceedings were commenced and still remains, ready 
and willing`to all things necessary for the propei 
conduct ofthe arbitration - Specific averment to that 
effect not necessary. 
Held: In the instant case, the proceedings i.e., the 
suit were commenced by the plaintiff who is a 
party to the arbitration agreement, against the 
defendant. The legal proceedings in this case, the 
suitwhich is sought to be stayed, is undoubtedlyin 
respect of a matter agreed to be referred to arti- 
tration. The appellant for stay the defendant, is a 
party to the legal proceedings, the suit in this case. 
The applicants/ defendants have not-taken any 
steps in the proceedings after appearance. The 
applicants/ defendants have also satisfied the court 
that they are ready and willing to do everything 
necessary for the proper conduct of arbitration. 
[Para. 16] 
A Division Bench of Madras High Court in the 
decision reported in KV. Nagaraja Iyer v. The Union 
of India, ILL.R. (1974) 2 Mad. 337, held that Sec.34 
of the Arbitration Act requires that the applicant 
must satisfy the court that he wasat the time when 
the proceedings were commenced, and still re- 
mains, ready and willing for the proper conduct of 
arbitration and that the said section does not 
prescribe the making of any kind of formal aver- 
ment to that effect, Likewise a Division Bench of 
the Andhra Pradesh High Court in M/s. Srive- 
nkateswara Constructions v. The Union of India, 
A.L.R1974A.P. 278, has also held that Sec.34 of the 
Arbitration Act does not at all require any such 
specific averment and that the court should be 
satisfied that the appellant was ready and willing 
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to proceed to arbitration at thecommencement of 
the proceedings as also at the time of the applica- 
tion. [Para. 15] 
Cases referred to: 

K.V.Nagaraja lyer v. The Union of India, LL.R. 
(1974) 2 Mad. 337. |Paras. 12, 15] 
M|s.Srivenkateswara Constructions v. The Union of 
India, A.I.R 1974 A.P. 278. [Paras. 14, 45] 
Mis.Pearl Hosiery Mills, Ludhiana v. Union of In- 
dia, A.I.R. 1979 Del. 64. [Para. 15] 

State of U.P. v. Harsh Singh Kanyal, A.I.R 1986 All. 
169 [Para. 15] 

V.Aravamudan and K:Bijat-Sundar, for Plaintiff. 
M.Srividya and R.Swarnalatha, for Defendants. 
The Court made the following 

ORDER: Application Nos.101 and 102 of 1994 
have been filed by the plaintiff to direct the defen- 
dants to furnish security in a sum of Rs.31,91,977 
and fora prohibitory order restraining the United 
Western Bank Ltd., Broadway Branch, from part- 
ing with the amount of Rs.5,00,000 together with 
interest in respect of the fixed deposit amount in 
the joint account of N.Murughasan and M/s.Raj 
Maritimes respectively. In both these applications, 
notice was ordered by this Court. 

2. The flefendants have filed Application Nos.2677 
and 2678 of 1994 to refer the matter for arbitration 
as stipulated in the memorandum of agreement ` 
dated 8.12.1992 and to grant stay of the suit and all 
proceedings in Application Nos.101 and 102 of 
1994, 

3. First, I will take up, Application Nos.2677 and 
2678 of 1994. The only point that arises for consid- 
eration in these application is, whether the suit 
filed by the plaintiff/ respondent is to bestayed and 
the matter to be referred for arbitration as stipu- 
lated in the memorandum of agreement dated 
8.12.1992. I have heard Ms.Srividya for the appli- 
cants/ defendants and Mr.Bijai Sundar for the 
respondent/ plaintiff. 

4. The plaintiff filed a suit against the defendants 
for recovery of a sum of Rs.31,91,977 together 
with interest at 21% per annum and for costs. 
According to the plaintiff, the defendants have 
committed breach of contract and have not ful- 
filled the terms and conditions of the contract of 
sale of the vessel M. V.SUCCESS SEA. The suit is 
filed on the basis of the memorandum of agree- 
ment dated 8.12.1992. At the time of hearing my 
attention was drawn to Clause of 15 of the agree- 
ment, which reads thus: 
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“15. Arbitration: Should any dispute arise in 
connection with the interpretation ofand ful- 
filment of this contract in the manner and time 
specified herein, the same shall be decided by 
Arbitration in the City of Madras, India, and 
shall be referred to a Three Member Arbitra- 
tion Committee, one member appointed by 
each of the parties and the third member be 
nominated by M/s.King and Patridge, Catholic 
Centre, Armenian Street, Madras, India, and 
the decisions of the said Arbitration Commit- 
teeshall be binding on both the parties without 
recourse to further legal actions.” 
5. The above clause provides for referring the 
matter for arbitration of any dispute arising in 
connection with the interpretation of and fulfil- 
ment of the contract in the manner and the time 
specified therein. As stated above, the plaintiff 
contends that the defendants have committed breach 
of contract, that they are liable to pay a sum of 
Rs.31 lakhs and odd and that therefore, the suit 
has been laid for recovery of the said sum. Per 
contra, the defendants contend that the question 
whether the defendants have committed a breach 
of contract is in dispute and hence the same has to 
be referred to arbitration as provided in Clause 15 
of the agreement. 
6. In this context, reference to Sec.34 of the Arbi- 
tration Act will be useful. [t reads as under: 
“Where any party to an arbitration agreement 
or any person claiming under him commences 
any legal proccedings against any other party 
to theagrecment or any person claiming under 
him in respect of any matter agreed to be 
referred, any party to such legal procecdings 
may, at any time before filing a written state- 
ment or taking any other steps in the procecd- 
“ings, apply to the judicial authority before 
which the proceedings are pending to stay the 
procecdings; and if satisfied that there is no 
sufficient reason why the matter should not be 
referred in accordance with the arbitration 
agreement and that the applicant was, at the 
time when the proceedings were commenced, 
and still remains, ready and willing to do all 
things necessary to the proper conduct of the 
arbitration such authority may make an order 
staying the proceedings.” 
7. The following are the admitted facts: 
(a) The plaintiffand the defendants are parties 
to the agreement dated 8.12.1992. 
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(b) The agreement provides for referring the 
matter for arbitration of any dispute arising in 
connection with the interpretation of and ful- 
filment of the contract. 
(c) The plaintiff, without invoking the arbitra- 
tion clause, has filed the present suit for recov- 
ery ofa sum of Rs.31 lakhs and odd. 
(d) The plaintiff has commenced the legal 
procecdings against the defendants, who are 
parties to the agreement. 
(e) The defendants have not filed any written 
statement or taken time for filing the written 
Statement but have applicd to this Court, be- 
fore which the suit is pending, to stay the suit 
proceedings. 
8. In the above background, it is for this Court to 
see whether the defendants have shown sufficient 
reason as to why the matter should be referred to 
arbitration in accordance with the arbitration 
agrecment and to stay the proccedings. At the 
time of hearing, Ms.M.Srividya. learned counsel 
for the defendants, raised the points stated supra. 
9. Per conira, Mr.K.Bijai Sundar, learned counsel 
for the plaintiff/respondent contended that though 
disputes and difference have arisen between the 
partics, in the plethora of correspondence ex- 
changed between them, the defendants have not 
expressed their willingness and readiness to par- 
ticipate in the arbitration proceedings. Since the 
defendants have not expressed thcir readiness and 
willingness to participate in the arbitration pro- 
ceedings even in the affidavit, such an application 
for stay moved by the defendants is not maintain- 
able, It is also contended that the dispute which 
has arisen between the partics does not fall within 
the ambit of Clause 15 of the agreement and 
hence, the dispute has to be decided only by this 
Court. It is then contended that since the claim 
made by the plaintiff is only for damages suffered 
on account of the breach of contract by the defen- 
dants, the said dispute is beyond the scope of the 
arbitration clause. 
10. In these applications, the defendants have also 
filed a reply affidavit denying all the averments 
madc in the counter-affidavil of the plaintiff and 
also specifically making an averment that the 
defendants have been and are ready and willing to 
do all necessary things for the proper conduct of 
the arbitration and therefore prayed that the matter 
may be referred for arbitration. 
11. I am unable to accept the contention raised by 
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the learned counsel for the plaintiff. It is the 
specific contention of the plaintiff that the defen- 
dants have committed breach of contract, which, 
in my opinion, is a dispute arising in connection 
with the interpretation of and fulfilment of the 
contract in the manner and time specified under 
the agreement. The defendants have also specified 
the pre-conditions provided under Sec.34 of the 
Arbitration Act, as observed by me in paragraphs 
supra. In reply to the contention raised by the 
plaintiff that the defendants have not expressed 
their readiness and willingness to adjudicate the 
matter by the process of arbitration, the defen- 
dants have now filed a reply affidavit expressing 
their readiness and willingness to do all things for 
the proper conduct of the arbitration. 
12. A Division Bench of the this Court in the 
decision reported in KV. Nagaraja Iyer v. The Union 
of India, LL.R. (1974)2 Mad. 337, has observed as 
follows: 
“All that Sec.34 of the Arbitration Act (X of 
1940) requires is that the applicant must sat- 
isfy the court (among other things) that he was, 
at the time when the procecdings were com- 
menced, and still remains, ready and willing to 
do all things necessary for the proper conduct 
of the arbitration. Sec.34 of the Act docs not 
prescribe that the making ofany kind of formal 
averment to that effect is a precondition to the 
grant of stay under the Sec.34. The true posi- 
tion is that whether an averment ıs made or 
not, the party asking for stay should satisfy the 
court not only that he is but also was, at the 
commencement of the proceedings, ready and 
willing to do everything necessary for the proper 
conduct of the arbitration. Insistence upon 
proof of readiness and willingness at the rele- 


vant times ought not to be confused with an’ 


obligation to make any averment in the peti- 
tion in any particular form. Under certain circum- 
stances, the absence of an avermcnt in the 
petition may justify an adverse inference against 
the petitioner’s profession of readiness and 
willingness. But, what is importants the satis- 
faction of the.court, and not a ritual of mere 
averments. Averment or no averment, if the 
court is satisfied that the administration'was in 
fact ready and willing, at the relevant times, to 
do everything necessary for the proper con- 
duct of the arbitration, and that the other 
conditions laid down in the section have also 
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been fulfilled, there is no bar to the grant of 
stay by court.” 
13. In the instant case, the defendants have’satis- 
fied this Court, among other things, that they are 
when the proceedings were commenced and still 
remains, ready and willing to do all things neces- 
sary for the proper conduct of the arbitration. As 
pointed out by the Division Bench in the decision 
cited supra, Sec.34 of the Arbitration Act does not 
prescribe that the making of any kind of formal 
averment to that effect is a pre-condition for the 
grant of stay under Sec.34 of the Arbitration Act. 
Hence, the contention raised by the plaintiff in 
this regard has no legs to stand and is liable to be 
rejected. What is important, as pointed out by the 
Division Bench of the Madras High Court, is the 
satisfaction of the court and not a ritual of mere 
averments. In this case, I am fully satisfied that the 
defendants have expressed their readiness and 
willingness to do all things necessary for the proper 
conduct of the arbitration. 
14. In the decision reported in M/s. Srivenkateswara 
Constructions v. The Union of India, A.I.R 1974 
A.P. 278, a Division Bench of Andhra Pradesh 
High Court has held as follows: 
“The section docs not at all require any such 
specific averment. What is required is that the 
Court should be satisfied that the applicant 
was ready and willing to proceed to arbitration 
at the commencement of the proceedings as 
also at the time of the application”. 
15. Mr.K.Bijai Sunder, lcarned counsel for the 
plaintiff, in support of his contention cited the 
decisions reported in M/s. Pearl Hosiery, Ludhiana 
v. Union of India, A.I.R. 1979 Del. 64 and State of 
U.P. v. Harsh Singh Kanyal, AIR 1986 All. 169 and 
submits that the defendants must aver their readi- 
ness and willingness to have the dispute deter- 
mined through arbitrator. These two decisions 
were rendered by two learned single Judges of the 
Delhi and Allahabad High Courts, which, in my 
view, do not state the correct legal position. This 
apart, a Division Bench of this Court in the deci- 
sion reported in K.V. Nagaraja Iyer v. The Union of 
India, LL.R. (1974)2 Mad. 337, held that Sec.34 of 
the Arbitration Act requires that the applicant 
must satisfy the court that he was at the time when 
the procecdings were commenced and still re- 
mains ready and willing for the proper conduct of 
the arbitration and that the said section does not 
prescribe the making of any kind of formal aver- 
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ment to that cffect. Likewise, a Division Bench of 
the Andhra Pradesh High Court in M/ 
s.Srivenkateswara Constructions v. The Union of 
India, AILR 1974 A.P. 278, has also held that 
Sec.34 of the Arbitration Act docs not at all re- 
quire any such specific averment and that the 
court should be satisfied that the applicant was 
ready and willing to procecd to arbitration at the 
commencement of the proccedings as also at the 
time of the application. 

16. In the instant case, the proceedings were 
commenced by the plaintiff, who is a party to the 
arbitration agreement, against the defendants. The 
legal procecdings in this case, the suit, which is 
sought to be stayed, is undoubtedly in respect of a 
matter agrecd to be referred to arbitration. The 
applicant for stay viz., the defendant, is a party to 
the legal procecdings viz., suit in this case. The 
applicants/defendants have not taken any stcps in 
the proceedings after appearance. The applicants/ 
defendants have also satisfied this Court that they 
are ready and willing to do everything necessary 
for the proper conduct of the arbitration. This 
Court is also satisficd that there was sufficient 
reason for referring the matter to arbitration. 
17. For the reasons stated above, Application 
Nos.2677 and 2678 of 1994 are ordered as prayed 
for, and I order stay of the suit C.S.No.10 of 1994 
and also direct the parties to refer the dispute for 
arbitration as stipulated in the memorandum of 
agrecment dated 8.12.1992. The parties shall refer 
the mattçr for arbitration within eight weeks from 
to-day. In view of the order granting stay of the 
suit, there is no necd to keep Application Nos.101 
and 102 of 1994, Hence, both these applications 
are dismissed. 


R.S. ---- Applications dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, J. 


C.R.P.No.3911 of 1993 29th July, 1994. 

S.Azcom „Petitioner 
v. 

M.Natarajan ... Respondent. 


(A) Deed - Lease deed not registered or inadequately 
stands - Evidentiary value. 

Held: The first document, though unrcgistercd, 
can certainly be uscd for a collateral purpose to 
ascertain the date from which the tenant has come 
into occupation of the building. The second docu- 
ment is a registered one and there can be no 
objection whatever to its admissibility. The sec- 
ond document makes a specific reference to the 
first document. According to the lease deed, the 
building was given along with the adjacent vacant 
site to the petitioner herein for the purpose of 
doing furniture business. There can be no doubt 
that the lease was only for non-residential pur- 
pose. The documents do not make any reference 
to the residential user of the building. 

(B) Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (18 of 1960 as amending Act XXIII of 
1973), Sec.10(2)(ii)(b) - Petition for eviction on the 
ground of different user - Different user proved - 
Liable to be eviction. ` 

The landlord has stated in his evidence that the 
building was let out only for non-residential pur- 
pose and is uscd for a different purpose by the 
tenant. Apart from that, the the tenant has admit- 
ted in the counter statement that he is using the 
building both for residential and non-residential 
purpose ever since the’ inception of the tenancy 
and there was no question of conversion in the 
uscr Of the building at a later stage. In view of the 
admission made by the tenant, the case of the 
landlord that the building is uscd for a different 
purpose stands proved. 

Sec.10(2)(ii)(b) of the Act makes the user of the 
building fora purpose other than that for which it 
was Icased after 23rd October, 1945 without the 
written consentofthe landlord for using the build- 
ing for residential purposes. This had cause that 
the original lease itself was both the purposes. 
That case having been disproved there can be no 
doubt that the tenant falls with the scope of 
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~ A0(2)(ii)(b) of the Act. He was uscd the build- 
ing for a purpose other than that for which it was 
Icasing and that was without the written consent 
of the landlord. The mere fact that the landlord 
has been keeping quite will not tantamount to 
acquiescence on his part. Even if there is acquics- 
cence, that is not sufficient for the purpose of the 
section. It has been held in Ponnuswamy Pillai v. 
Palanippa Chettiar, 79 L.W. 15, that the use was 
notof permissible type ifthe usc of residenccis not 
an ancillary to the business, and therefore, the 
tenant lost protection. In this case also, the use of 
the building for residential purpose can by no 
stretch of imagination, be said to be ancillary to 
the furniture business. It has also been held that 
acquiescence or absence of protest on the part of 
the landlord will not cnable the tenant to escape 
the consequences of the section which insists upon 
a written consent. Vide Abdul Kadar v. G.H.Rao, 
(1964)2 M.LJ. 288. [Paras. 6 & 7] 
Cases referred to: 

MA PA PWA MAY v. R.M.M.A. Chettiar Firm, 
A.I.R. 1929 P.C. 279. [Para. 3] 

Ponnuswamy Pillai v. Palaniappa Chettiar, 79 L.W. 
(S.N.) 15. [Para. 7] 

Abdul Kader v. G.H.Rao, (1964)2 M.L-J. 288. [Para. 
7 . 

J.G.Kanagaraj, for Petitioner. 

R.Srinwwasan, for Respondent. 

The Court made the following 

ORDER: The tenant, who succeeded before the 
Rent Controller, but lost before the appellate 
authority, is the petitioner herein. The landlord 
sought eviction on two grounds: (1) user of the 
building for a purpose different from the one for 
which it was Icascd, and (2) requirement for 
demolition and reconstruction. The case of the 
landlord was that the building was leased out for 
non-residential purpose viz., furniture business. 
But, the tenant, has used it for residential purpose 
without his consent. It was also the case of the 
landlord that the building required demolition 
and he wanted to demolish the same and recon- 
struct. The tenant contested the-proceeding and 
contendcd that the subject-matter of the lease was 
only land and the building was constructed by him. 
It was also his casc that the original purpose of the 
lease was to use the same for residential as well as 
non-residential purposes. He also denied the bona 
fides of the landlord in requiring the building for 
demolition and reconstruction. 

2. The Rent Controller found in favour of the 
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tenant on all the issucs and dismissed the petition. 
On appeal, the Appellate Authority held against 
the landlord on the question of demolition and 
reconstruction, but found in favour of the land- 
lord on the other issucs and granted eviction. It is 
the said order which is now quesuoned before me. 
3. The main contention of learned counsel for the 
petitioner is that the Appellate Authority has 
crroncously admitted two documents oflcase, one 
unregistered and another registered, and relied 
upon the samc in spite of objections having been 
taken by the tenant to the admissibility of the 
same. The two documents are dated 25th January, 
1970 and 20th November, 1974, marked respec- 
tively as Exs.A-4 and A-5, Ex.A-4 is an unregis- 
tered document. Jt should be mentioned that the 
genuineness of the documents 1s not questioned 
by the tenant. He admits that the leases were 
entered between him and the landlord. A techni- 
cal objection is raised on the footing that Ex.A-5 
isnot properlystamped That isa registered docu- 
ment. Once it is registered, there cannot be an 
objection on the ground of insufficiency of the 
stamp. The transaction is valid and the document 
can be acted upon. Vide: MA PA PWA MAY and 
another v. R.M.M.A. Chetnar Firm, A.I R. 1929 
P.C. 279. 

4. There ıs no substance in the objection that the 
documents cannot be looked into. The first docu- 
ment, though unregistered, can certainly be used 
fora collateral purpose to ascertain the date from 
which the tenant has come into occupation of the 
building. The second document is a registered one 
and there can be no objection whatever to its 
admissibility. The second document makes a spe- 
cific reference to the first document. According to 
the lease deed, the building was given along with 
the adjacent vacant site to the petitioner herein 
for the purpose of doing furniture business. There 
can be no doubt that the lease was only for non- 
residential purpose. The documents do not make 
any reference to the residenual user of the build- 
ing. The Appellate Authority is, therefore, justi- 
fied in admitting the document and holding that 
the building was lct out for non-residential pur- 
pose. 

5. The next contention of learned counsel is that 
there is absolutely no evidence that the building 
has been used for a different purpose. According 
to him, the landlord’s evidence does not make 
out thesame. There is no meritin this contention. 
The landlord has stated in his evidence that the 
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building was let out only for non-residential pur- 
pose and is used for a different purpose by the 
tenant. Apart from that, the tenant has admitted 
in the counter statement that he is using the 
building both for residential and non-residential 
purpose ever since the inception of the tenancy 
and there was no question of conversion in the 
user of the building at a later stage. In view of the 
admission made by the tenant, the case of the 
landlord that the building is used for a different 
purpose stands proved. 

6. The next contention is that the tenant has been 
using the building for both the purposes from 
1970 and the landlord has been keeping quiet all 
these years and, therefore, itis not open to him to 
seek eviction on that ground. There is no merit in 
this contention also. Sec.10(2)(ii)}(b) of the Tamil 
Nadu Buildings (Lease and Rent Control) Act 
makes the user of the building fora purpose other 
than that for which it was leased after 23rd Octo- 
ber, 1945 without the written consent of the land- 
lord, a ground for eviction. It is not the case of the 
tenant that he has obtained the written consent of 
the landlord for using the building for residential 
purposes. It is his case that the original lease itself 
was for both the purposes. That case having been 
disproved by Exs.A-4 and A-5, there can be no 
doubt that the tenant falls within the scope of 
Sec. 10(2)(i1)(b) of the Act. He has uscd the build- 
ing for a purpose other than that for which it was 
leased and that was without the written consent of 
the landlord. The more fact that the landlord has 
been keeping quict will not tantamount to acqui- 
escence on his part. Even if there is acquiescence, 
that is not sufficient for the purpose of thesection. 
7. It has been held in Ponnuswany Pillai v. Palaniappa 
Chettiar, 79 L.W. (S.N.) 15, that the use was not of 
permissible type if the use of residence is not an 
ancillary to the business and, therefore, the tenant 
lost protection. In this case also, the use of the 
building for residential purpose can, by nostretch 
of imagination, be said to be ancillary to the furni- 
ture business. It has also been held that acquics- 
cence or absence of protest on the part of the 
landlord will not enable the tenant to escape the 
consequences of the section which insists upon a 
written consent. Vide: Abdul Kader v G.H.Rao, 
(1964)? M.L.J. 288. In the circumstances, the find- 
ing of the Appellate Authority is unassailable and 
the tenant is liable to be evicted. 

8. Learned counsel for the respondent draws my 
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attention to the finding of the Appellate Author- 
ity that the tenant is also guilty of denial title. 
During the proceedings, the tenant has chosen 10 
claim that he constructed the building and the 
subject matter of the lease was only a land. That 
version is disproved by ample evidence. the find- 
ing of the Appellate Authority that the building 
belongs to the landlord 1s not challenged before 
me by the tenant. Learned counsel expressly stated 
that the said finding is not canvassed in these 
proceedings. 

9. In the circumstances, the only conclusion pos- 
sible is to dismiss the revision petition. Accord- 
ingly, ìt is dismissed. There will be no order as to 
costs. 

10. The petitioner’s counsel prays for time for 
vacating the building. Learned counsel for the 
respondent is agreeable for grant of three months 
provided an affidavit of undertaking is filed. Hence, 
the petitioner is granted time to vacate the prem- 
ises till 31.10.1994 on condition that the peti- 
tioner files an affidavit in this Court on or before 
5.8.1994 undertaking to vacate the premises be- 
fore 31.10.1994 without driving the landlord to 
exccution proceedings. If the affidavit of under- 
taking is not filed, the tenant will not beentitled to 
the bencfit of grant of time. 


RS. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Janarthanam, J. 


C.R.P.No.749 of 1994 12th July, 1994. 
SP.Arumugam alias Chinnadurai Chettiar and 
anothcr ... Petitioners 
v. 
SP.Muthuraman Chettiar and others 

... Respondents. 


Civil Procedure Code (V of 1908), O.6, Rule 17 - 
Amendment of pleadings - Change of character or 
nature of suit, if ground for disallowing amendment 
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- Amendment sought for at a late stage - Such delay 
or laches on the part of plaintiff if ground for disal- 
lowing amendment. 
Axiomatic proposition of law it is that change of 
character or nature of the suit cannot be a ground 
for disallowing the amendment prayed for. Of 
course, change of the subject matter of the suit or 
cause ofaction may bea relevant consideration for 
disallowance of the amendment prayed for. In the 
case on hand, the said amendment had been sought 
for at a stage when the trial was about to com- 
mence by listing the suit. such delay or laches on 
the part of the plaintiffs again, could notin the eve 
of law, he construed as a ground for disallowing 
the amendment. Such delay or laches can be 
compensated by ordering costs to the other side. 
[Paras. 8 and 9] 
Petition under Sec,115 of Act V of 1908 praying 
the High Court to revise the order of the Court of 
the Subordinate Judge Pudukkottai, dated 
10.12.1993 and made in I.A.No.398 of 1993 in 
O.S.No.102 of 1986. 
K.Chandramouli, Senior Eont för 
S. Viswanathan, T.Gopalakrishnan, A.Muthu Kumar, 
for Petitioners. 
T.R.Rajagopalan, Senior Counsel for Govindaraj, 
K Kalyani, for Respondent No.11. 
The Court made the following 
ORDER: Petitioners were plaintiffs while respon- 
dents were defendants 1 to5and7 10 14in thesuit. 
2. Plaintiffs filed the suit in O.S.No.102 of 1986 on 
the file of Subordinate Judge, Pudukkottai for 
declaration that they are the owners of the bus 
TNY.352 and are entitled to 1/8th share of the 
buses TNP.171 and TNX.7867, in the joint family 
business in transport, with 7/8th share in defen- 
dants 1 to 11 and consequently, for an injunction 
restraining the 12th defendant and his men from 
in any way disturbing or interfering with the peace- 
ful possession and enjoyment of those buses by the 
joint family members, either by surrendering the 
permit to the Regional Transport Officer or by 
selling them. The basis of their claim relatable to 
the buses bearing registration numbers TNY.352 
and TNP.171 was that they were purchased be- 
nami in the name of the 12th defendant for the 
joint family business. 
3. It scems on the written statements filed by the 
contesting defendants, necessary issucs have been 
framed and the suit had been listed for trial. 
4. At that juncture, the plaintiffs filed 1L.A.No.398 
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of 1993 under 0.6, Rule 17 of the Code of Civil 
Procedure praying for amendment of the plead- 
ings, by addition of certain paragraph relatable to 
the existence of a partnership deed between the 
second plaintiff and defendants:7, 9, 12 and one 
Umaiyal Achi, in respect of those two buses and 
such aspect of the matter, by inadvertence, had not 
been pleaded in the plaint, at the ofinstitution of 
the suit and such an amendment is not in any way 
to cause prejudice to any of the parties to the suit. 
5. Such an application has been stoutly opposed by 
defendants 10 to 13 and the 12th defendant’s 
objections are iwinfold, namely, (1) the opposed 
amendment, ifallowed, would alter the natureand 
character of the suit from benami transaction into 
a partnership firm; and (2) ıt is highly belated. 

6. Learned Subordinate Judge, on consideration 
of the materials, upholding the twinfold objec- 
tions emerging from the 12th defendant, dismissed 
the said application, giving nse to the present 
action. 

7. Arguments of Mr.K. Chandramouli, learned 
Senior Counsel for the petitioners and of 
Mr.T.R.Rajagopalan Icarned Senior Counsel for 
the caveator 12th defendant were heard, Though 
notices had been ordered and in fact served on the 
other contesting defendants, they did not choose 
to enter appearance irons? a counsel of their 
choice. 

8. Axiomatic proposition oflawit is that changeo 
character of nature of the suit cannot bea ground 
for disallowing the amendment prayed for. O 
course, change of the subject matter of the suit or 
causc ofaction may be a relevant consideration for 
disallowance of the amendment prayed for. But, in 
the casc, on hand, it is not the case of the contest- 
ing 12 defendant that by allowing the amendment, 
cither the cause of action will get changed or the 
subject matter of the suit is altered. Such being the 
case, no prejudice will be caused to the contesting 
12th defendant, by allowing the amendment prayed 
for. As a conscquence, the contesting defendants 
will have to be provided with an opportunity o 
filing additional written statement, if they so de- 
sired. 

9. However, the said amendment had been sought 
for at a Stage when the trial was about to com- 
mence, by listing the suit. Such delay or laches on 
the partofthe plaintiffs again, could not, in the eye 
of law, be construed as a ground for disallowing 
the amendment. Such a delay or Jaches, if any can 
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be compensated by ordering costs to the other 
side. What is required in such a circumstance, is 
that the parties should not suffer by such delay or 
laches and substantial justice must be rendered to 
them, by giving them full and free opportunity of 
pleading their cause before Court. 

10. Therefore, the amendment prayed for will be 
allowed, on condition of the petitioners paying a 
sum of Rs.1,000 (Rupees One thousand only), as 
costs to the contesting 12th defendant on or be- 
fore 22.7.1994. Call on 22.7.1994. 


BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 


W.P.No.8692 of 1988 11th January, 1994. 
Pillayarpatti Karpaga Vinayagar Koil Nagarathar 
Trust by its Trustees ... Petitioner 


v. 
Madurai City Municipal Corporation represented 
by its Commissioncr, Madurai and another 

... Respondents. 


Madurai City Municipal Corporation Act (1971), 
Sec.250(2) - Residential Colony Developed and well 
laid roads - Handed to Town Panchayat by a gift- 
deed - Town Panchayat area subsequently included 
in Municipal Corporation - Muntcipal Corporation 
- Demanding amounts for laying roads and de- 
manding gift of roads - Municipal Corporation being 
the successor-in-interest of the Town Panchayat 
whether bound by the action of the laiter - Impugned 
order quashed. 

The gift decd dated 11.5.1972 clearly shows that 
well laid. roads have been handed over to the 
Tallakulam Panchayat for the purpose of mainte- 
nance. Admittedly, the detailed development plan 
also shows the existence of the roads. Even the 
plan prepared by the Senior Deputy Director of 
Town Planning also proves the existence of roads. 
Therefore, the court accept the case of the peti- 
tioner trust that the roads were laid as per the 
approved lay out plan and handed over to the 


panchayat. Thus the court holds that the roads 
have already vested with the panchayat which in 
turn have vested in the Madurai Corporation 
consequent on the inclusion of Tallakulam arca 
within Madurai City Municipal Corporation Lim- 
its. [Para. 11] 
It is needless to highlight that the first respondent 
Corporation being the succcssor-in-interest of 
Tallakulam Town Panchayat is bound by the ac- 
tions of the latter. [Para. 13] 
V. Krishnan, for Petitioner. 

J.Raja Kalifitllah, {or Respondent No.1. 
V.Radhakrishnan, for Respondent No.2. 

The Court made the following 

ORDER: The petitioner is a Trust owning large 
extent of land in Tallakulam village within the 
erstwhile Town Panchayat of Tallakulam. With a 
view to augment the income ol the Trust, the lands 
bearing Survey Nos.92, 94, 120 to 126, 130 133, 
176/1 and 178 were divided into house plots and 
the area was known as ‘Karpaga Nagar.’ A detailed 
lay -out plan was prepared for the total extent of 
76.12 acres and an extent of 21 acres was set apart 
for the formation of roads. The lay-out plan was 
approved by the Tallakulam Town Panchayat by 
its resolution dated 30.2.1972 and 18.5.1972. Pur- 
suant to the said resolution, the Executive Officer 
of the Tallakulam Town Panchayat issued an order 
in P.R.No.2172 datcd 19.5.1972 approving the 
plan. It is the specific case of the petitioner that 
after the approval of the plan, roads, were formed 
in accordance with a sanctioncd plan and handed 
over to the Panchayatas evidenced bya decd of gift 
dated 11.5.1972. 

2. The Madurai City Municipal Corporation was 
formed under the Madurai City Municipal Corpo- 
ration Act, 1971,and the samc had come into force 
on 1.5.1971. Though the arca coming under the 
Tallakulam Town Panchayat did not form part of 
Madurai City Municipal Corporation by the Noti- 
fication in G.O.Ms.No.169, R.D.L.A., dated 
30.1.1974 and published in the Gazette of the 
same date, the arca coming under the Tallakulam 
Town Panchayat was included in the Madurai City 
Municipal Corporation. 

3. Itis the casc of the petitioner that though a plan 
was duly approved by the Tullakulam Town Pan- 
chayat, the Ist respondent insisted that the peti- 
lioner should once again obtain their sanction. 
Therefore, with a view to purchase peace, the 
peuuoncersent the plan for the approval of the Ist 
respondent, even though they were not Icgally 
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obliged to doso. Itis also significant to notice that 
the petitioncr’s specific case is, that pursuant to 
the approval accorded by the Panchayat, roads 
were formed and handed over to the Panchayat. 
The 1st respondent, under the communication 
dated 18.4.1979 demanded the sum of Rs.7,59,000 
for laying the road as a condition for approval of 
the lay-out. This was followed by a similar dc- 
mands on 28.1.1980, and 11.3.1986. Finally, on 
9.6.1988, the Ist respondent claimed a sum of 
Rs.80,69,768 being the total cost of laying road, 
drainage and providing clectricity. it was also 
mentioncd in the said notification that the peti- 
tioner had obtained permission from the Director 
of Town and Country Planning, Madras, in 
M.R.No 1/75. Out of the total cost of Rs.80,69,768, 
the Ist respondent demanded a sum of Rs.40,34,884 
being the 50% thercof. This demand is purported 
to be made under Scc.250(2) of the Madurai City 
Municipal Corporation Act. By the very same 
communication, the 1st respondent has also re- 
quested the petitioner to exccute a gift deed as per 
the format encloscd by them. Challenging thesaid 
communication dated 9.6.1988, the writ petition 
has been filed. 

4. The Ist respondent has filed a counter. It 1s 
admitted in the said counter that the lands total- 
ling 73 acres and odd in Tallakulam village be- 
longs to the petitioner and that the said lands were 
sub-divided and sold for the construction of houses. 
According to the Ist respondent, the details of lay- 
out plan approved by the Panchayat were not 
availablewith them. Itis their further case that the 
gift deed dated 11.5.1972 evidencing the handing 
over of the roads is also not available with the Ist 
respondent. However, they would admit the posi- 
tion that the detailed development plan as con- 
sented by the Director of Town and Country Plan- 
ning discloses the existence of roads. Notwith- 
standing the above pleadings, what is stated by the 
Ist respondent is that actually no roads are in 
existences per the provisions of the Madurai City 
Municipal Corporation Act. In yet another place 
in the counter-affidavit it is stated that the peti- 
honer did not make any step to develop the road 
space as indicated in the approved lay-out. 

5. Mr.V.Krishnan, learned counsel for the peti- 
tioner would submit that the provisions of Scc.250(2) 
of the Madurai City Municipal Corporation Act 
cannot be invoked by the 1st respondent for sus- 
taining the amounts demanded by them because 
thesaid provision would apply only when a lay-out 
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is made and nota lay-out which had already been 
approved. According to him, the aforesaid provi- 
sion can be invoked onlyat the time ofsanctioning 
the lay-out plan or approving the same. Elaborat- 
ing his submission, it is contended that a reading 
of the provisions of Sccs.250 and 251 of the Act 
would make it clear that the 1st respondent can 
demand the cost of improvement only at the time 
of approval of lay out plan. The learned counsel 
would also contend that byviture of Scc.236 of the 
Madurai City Municipal Corporation Act, all public 
Streets have vested in the Corporation consequent 
upon the inclusion of Tallakulam Town Panchayat 
within Madurai City Municipal Corporation limit 
under G.O.Ms.No.169, R.D L.A., dated 30.1.1974, 
and therefore, it 1s not open to the Ist respondent 
to make the impugned demand. He also invited 
my attention to the corresponding provisions of 
the Tamil Nadu Panchayat Act and the relevant 
rules pertaining to vesting of public roads, etc, 

6. Per contra, Mr.J.Raja Kalifullah, learned coun- 
sel appearing for the Ist respondent, would con- 
tend that once the petitioner has made an applica- 
tion to the 1st respondent for approval of the lay- 
Out plan,it is not open to them to rely on the 
approval grantcd by the authoritics concerned to 
the lay-out plan. Incidentally, he would also invite 
my attention to the specced with which the plan 
submitted by the petitioner has been sanctioned 
by the Tallakulam Town Panchayat. He would 
further submit that the Ist respondent is not in 
possession of cither the lay-out plan approved by 
the Tallakulam Town Panchayat or the gift deed 
evidencing the handing over of the roads to the 
Panchayat by the peutioncr. 

7. I have bestowed my anxious consideration to the 
rival contentions. Even in the impugned commu- 
nication dated 9.6.1988, the sanction accorded by 
the Director of Town and Country Planning Madras, 
to the lay-out under Ref.M.R.No.1/75 is referred 
to. It is the specilic case of the petitioner that the 
Tallakulam Town Panchayat passed a resolution 
approving the lay-out and pursuant to the said 
resolution, the Executive Officer of the said Pan- 
chayat approved the layout plan submitted by the 
petitioner in P.R.No.21/72 dated 19.5.1972. 
Admittedly, the Town Panchayat arca was in- 
cluded with in the limits of Madurai Corporation 
under G O.Ms.No.169, R.D LA , dated 30.1.1974. 
8. The roads were formed by the petitioner pursu- 
antto theapproved lay-out and handed over to the 
Panchayat long prior to 30.1.1974, as evidenced by 


Pillayarpatti Karpaga Vinayagar Koil Nagarathar Trust v. Madurai City municipal Corpn. 46 
I] ` (Lakshmanan, J.) 


the gift deed dated 11.5.1972. It is seen that the gift 
deed specifically recites that the duly laid roads 
have been handed over to Tallakulam Town Pan- 
chayat for the purpose of maintenance. The peti- 
tioners have also produced the proceedings of the 
Executive Officer of Tallakulam Town Panchayat 
approving the lay-out plan. I am unable to accept 
the contention of the learned counsel for the 1st 
respondent that the lay-out plan submitted by the 
petitioner could not have been approved because 
they are not in possession of the relevant records 
or the details of the plan. 

9. On the materials placed before me by the peti- 
tioner and on the basis of the records produced, I 
am fully satisfied that the Tallakulam Town Pan- 
chayat has approved the lay-out plan by duly pass- 
ing a resolution to that effect by the Panchayat. 
Merely because the details of the layout plan arc 
not avaiable with the 1st respondent, it does not 
mean that the lay-out plan submitted by the peti- 
tioner was not approved by the concerned au- 
thorities: At the time of hearing Plan No.12/80 
prepared and duly signed by the Senior Deputy 
Director of Town Planning, Madurai Region, was 
shown to me and that discloses the existence of 
duly laid roads in the sites of the petitioner. 

10. Coming to the question of the existence of the 
roads, I have to say that the 1st respondent has no 
consistent case in its counter affidavit. At one 
place the 1st respondent would state in the counter 
affidavit that ‘in acnial existence no roads as per the 
provisions of the Act were laid by the petitioners 
Trust’. In yet another place, the ist respondent 
would state ‘that only spaces for roads have been 
demarcated in the lay-out, but actually no effort was 
made to develop the road space’. In yet another 
place, the 1st respondent has stated -thar the rec- 
ords of the Panchayat handed over to them did not 
contain the records pertaining to the details of Kar- 
paga Nagar lay-out roads’. Thus, the 1st respon- 
dent is not very sure ofits stand. ; 

11. The petitioners has produced the gift deed 
dated 11.5.1972, which clearly shows that well laid 


roads have been handed over to the Tallakulam. 


Panchayat for the purpose of maintenance. Ad- 
mittedly, the detailed development plan also shows 
the existence of the roads. Even the plan prepared 
by the Senior Deputy Director of Town Planning 
also proves the existence of roads. Therefore, I 
accept the case of the petitioner-trust that the 
roads were laid as per the approved lay-out plan 
and handed over to the Panchayat. Thus, I hold 


rai Corporation consequent on the inclusion O 
Tallakulam area within Madurai City Municipal 
Corporation on limits. 

12. In view of my above finding, I have to necessar- 
ily hold that the 1st respondent has no jurisdiction 
to invoke the provisions of Section 250 of the 
Madurai City Municipal Corporation Act and 
raise the impugned demand, as rightly contended 
by Mr.V.Krishnan, learned cousel for the peti- 
tioner, and when roads have already been laid and 
handed over and vested with the Tallakulam Town 
Panchayat and subsequently with Madurai Cor- 
poration. 

13. It is needless for me to highlight that the 1st 
respondent Corporation being the successor-in- 
intcrest of Tallakulam Town Panchayat is bound 
by theactions of the latter. In this connection, I am 
unable to accept. the contention of Mr.J.Raja 
Kalifullah that it is not open to the petitioner 
Trust to rely on the sanction accorded by the 
Panchayat for lay-out when they have submitted a 
plan to the 1st respondent for itsapproval. The 1st 
respondent cannot derive any jurisdiction merely 
because the petitioner has submitted a plan once 
again. Further, the petitioner has set out in detail 
in the writ affidavit the circumstances which forced 
the Trust to submit the lay-out plan for approval 
to the 1st respondent notwithstanding the fact 
that the Tallakulam Panchayat had accorded the 
approval as early as 1972. 

14. Mr.J.Raja Kalifullah, learned counsel for the 
1st respondent, argued that the Town Panchayat 
has acted quickly in sanctioning the lay-out. From 
the mere fact that Panchayat has acted quickly in 
granting approval'to the lay-out plan, no inference 
can be drawn. Nowadays, everyone wants things to 
be done by public authorities quickly and any 
quickness in action should receive appreciation 
instead of condemnation. 

15. I am also unable to accept the contention 
advanced on behalf of the 1st respondent that the 
respondent that the remedy of the petitioner is to 
go before civil court. Itis wellsettled that when the 
impugned communication is without jurisdica- 
tion the petitioner can certainly invoke the juris- 
diction of this Court under Art.226 of the Consti- 
tution of India. Hence, | reject the submission 
made by the 1st respondent’s learned counsel in 
this regard. 

16. Coming to the impugned order, I have to 
say that the Ist respondent has not given any 
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indication as to the details of the demand for such 
a huge sum of Rs.80 lakhs and odd. It is also 
pertinent to notice that at the earliest point of 
time the Ist respondent has demanded onl 
Rs.7,75,000 for laying the roads on 18.4.1979. This 
was followed by another demand on 28.1.1980 for 
Rs.7,57,000 and the samewas followed byasimilar 
demand on 11.3.1986. It is ununderstandable as to 
how in a period of two years the aforesaid de- 
mands have swelled to a huge sum of Rs.80 lakhs 
and odd. The petitioner has stated that the afore- 
said demand was arbitrary and unreasonable. 

17. The Ist respondent in its counter has not 
chosen to justify the claim except to say merely 
that the same represents the expenditure for the 
formation of roads, drainage, etc. Iholdthatin any 
event, the impugned demand is arbitrary and 
unreasonable. This finding is rendered by me on 
account of the contention raised in this behalf 
even though thesaid finding is unnecessary having 
regard to theview taken by me that 1st respondent 
Corporation has no jurisdiction under Sec.250(2) 
of the Madurai City Municipal Corporation Act 
to issue the impugned order. 

18. I, therefore, allow the writ petition and quash 
the impugned order dated 9.6.1988 of the 1st 
Tespondent, as prayed for. However, there will be 
no as to costs. 


RS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


C.R.P.No.1693 of 1993 15th April, 1994. 


Mariyayce Ammal „Petitioner 
V 


Vadamalai and another ... Respondents. 
Tamil Nadu Cultivating Tenants Arrears of Rent 
(Relief) Act (XXXVIII of 1990), Sec.5 (1) - Land- 
lord filing suit in Sub Court, Tiruchirapalli forrecov- 
ery of arrears ofrent from tenant - Tenant depositing 
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arrears in Revenue Court - Arrears of rent, if can be 
deemed to have been wiped out. 
Under Sec.5(1) of Tamil Nadu Cultivating Ten- 
ants Arrears of Rent (Relief) Act XXXVIII of 
1990, all arrears payable by a cultivating tehant to 
the landlord on the date of publication of the Act 
Shall be deemed to be discharged if such cultivat- 
ing tenant, pays to the landlord or deposits in the 
court or before the competent authority to the 
account of the landlord in the manner specified in 
Sub-secs.(2) and (3). It is obvious that such de- 
posit should be made in the Court if a proceeding 
is pending in the Court. In cases where proceed- 
ings for eviction are pending or orders for eviction 
have been passed, the deposit has to be made in 
the Revenue Court which is the competent au- 
thority. Since the respondents herein have not 
chosen to make the deposit in the Court of the 
Sub-Judge, Tiruchi where the suit is pending, it 
cannot be said that there has been a deposit as 
contemplated under Scc.5(1) when alone the ar- 
rears shall be deemed to have been wiped out. 

i [Para. 5] 
Case referred to: 
Ammasai Gounder v. K.Namagiri, (1992)2 L.W: 
679. [Para. 5] 
Petition under Sec.115 of C.P.C., read with Sec.11 
ofthe Tamil Nadu Cultivating Tenants Arrears of 
Rent (Relief) Act, 1990, praying the High Court 
to revise the Order of the Principal Subordinate 
Judge, Tiruchirapalli, dated 9.3.1993 and made in 
1.A.No.362 of 1988, in O.S.No.133 of 1992. 
N. Srinivasan, for Petitioner. 
TR. Rajaraman, for Respondents. 
The Court made the following 
ORDER: The respondents in the civil revision 
petition are cultivating 1 acre 92 cents in S.F.No.24/ 
2of Nachikurichi village belonging to the revision 
petitioner. The latter instituted O.S.No.362 of 
1988 in the Court of Sub Judge of Trichy for 
recovery for a sum of Rs.23,068 due to her by way 
of arrears of rent. During the pendency of the suit 
the respondents filed I.A\No.133 of 1992 under 
Sec.5(2) or under Sec.1(2), of Tamil Nadu Act 38 
of 1990 seeking to deposit the arrears of rent with 
prayer to dismiss the suit. The revision petitioner 
resisted that application contending that since the 
respondents have raised plantain crops without 
her prior consent, she has filed the suit for dam- 
ages only. There was no privity of contract be- 
tween them for raising plantain crops. Simply 
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because they have filed an application under Act 
38 of 1990, before the Revenue Court, they cannot 
be absolved of their liability to pay the suit amount. 
The deposit before the Revenue Court was re- 
ceived only without prejudice to the suit claim by 
the plaintiffandso the suit cannot bedismissed for 
the reason set outin the application. Learned Sub 
Judge held that the suit was liable to be dismissed 
and allowed the application. This order is chal- 
lenged in this revision petition. 

2. Learned counsel for the revision petitioner 
submits at the out set that the suit in O.S.No.362 
of 1988 was not one for recovery of arrears of rent 
or for eviction, but it was for the recovery of 
damages for use and occupation and there existed 
no relationship landlord and the tenant between 
them. A perusal of the averments in the plaint 
would indicate that the respondents are cultivat- 
ing the suit land under the revision pctitioncr is 
not disputed. Her only grievance is that they have 
raised banana crops unauthorisedly and as such 
they are liable to pay damages. There is no sub- 
Stance in this argument since the respondents 
herein are statutory tenants. That they have started 
to raise plantain crops from 1986-87 docs not put 
an end to them relationship of landlord and ten- 
ant. 

3. The next contention of learned counsel for the 
revision petition is that the respondents have not 
paid the arrcars of rent as prescribed under Tamil 
Nadu, Act 38 of 1990, and they have failed to 
intimate their option for payment of arrears of 
rent in writing before the competent authority 
within the time prescribed under Scc.4(1) of Act 
38 of 1990. Ex.P-1 is the receipt received by the 
revision petitioner on 22.3.1991 acknowledging 


the payment of lease amount as calculated under . 


Sec.5(1) of the Act. Sec.4(1) of the Tamil Nadu 
Cultivating Tenants Arrears of Rent Relief Act, 
1990 reads that any cultivating tenant who 1s in 
arrears of rent payable to the landlord for the Fasli 
year ending with the 30th day of June, 1989 and for 
any previous Fasli year and outstanding on the 
date of the publication of this Act shall, within two 
months from the datcofsuch publication intimate 
his option in writing to the competent authority to 
pay the current rent and the one-fourth of thesaid 
arrears of rent in the manner specified in Part IJ or 
to pay the current rent and the one-third of the 
said arrears of rent in the manner specified in Part 
TI of this Act for availing relicf under this Act 
from the payment of the said arrears of rent. 
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Under Sub-sec.(2), the option given under Sub- 
sec.(1) shall be final. This Act was published on 
10.10.1990 and the option should have been exer- 
cised on or before 10.12.1990. But an amendment 
was passed in Act 15 of 1991, which was preceded 
by Ordinance 10 of 1990. In the Act, the time for 
exercising the option was extended by two months. 
Thus the tenants were given time till 10.2.1991 for 
exercising their eption. So according to the revi- 
sion petitioner, the respondents should have exer- 
cised their option before 10.2.1991. As since this 
has not been done, in time prescribed, the applica- 
tion is not maintainable. It does not appear from 
the affidavit filed in I.A.No.133 of 1992 that the 
tenants have exerciscd any such option. Instead it 
readsas if the tenants have already paid therentin 
R.A.No.1516 of 1990 before the Revenue Court, 
Salem. The affidavit also stated that the money has 
been deposited to the account of the landlord. On 
a careful reading of the affidavit at page 11 of the 
typed sct, Iam unable to make out what exactly the 
tenants want to convey except that they pray for 
dismissal of the suit. 

4. Learned counsel for the revision petitioner 
landlord next contended that correct rent has not 
been paid by the tenants. The revision petitioner 
had received the amount tendered, only without 
prejudice to her claim pending the suit. But the 
revision petitioner has not disputed the correct- 
ness of theamount in her counter in ].A.No.133 of 
1992. While so, it cannot now be said that the 
amount received by the revision petitioner falls 
short of the exact arrears due. 

5. The next argument of learned counsel for the 
revision petitioner is that the tenants ought to 
have deposited the amount only in the Munsif 
Court where the suit was pending. Under Sec.5(1) 
of Tamil Nadu Cultivating Tenants Arrears of 
Rent (Relicf) Act 38 of 1990, all arrears payable by 
acultivating tenant to the landlord on the date of 
publication of the Act shall be deemed to be 
discharged, if such cultivating tenant pays to the 
landlord or deposits in the court before the com- 
petent authority to the account of the landlord in 
the manner specificd in Sub-sccs.(2) and (3). It is 
obvious that such deposit should be made in the 
court if a procecdings is pending in the court. In 
cascs where proceedings foreviction are pending 
or orders of eviction have been passed, the de- 
posit, has to be made in the Revenue Court which 
is thecompetent authority. Since the respondents 
hercin have not chosen to make the deposit in the 
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Court of Sub Judge, Trichy where the suit is pend- 
ing it cannot be said that there has been a deposit 
as contemplated under Sec.5(1) when alone the 
arrears shall be decmed to have been wipcd out. In 
Anmmasai Gounder v. K.Namagiri, (1992)2 L.W. 
679. Srinivasan, J., has laid down that when the 
section speaks of court or competent authority it 
does not leave the choice to the tenant. If a pro- 
ceeding is pending in acourt thedeposit should be 
made only in the court. If a proceeding is before 
the Revenue Divisional Officer, who happens to 
be the competent authority under the Act, the 
deposit should be made only with the competent 
authority. It is not Open to a tenant to make a 
deposit before the competent authority when the 
matter is before the court. In cases in which de- 
crées have already been passed the tenant should 
make the deposit only in court. If the legislature 
had thought that a deposit should be made before 
the compctent authority in all events, it would 
have made such a provision. But the legislature 
did not intend to do so. The intention of the 
legislature is that in matters which had gone to 
court, the deposit must be made with the courtso 
that the proceedings can be conveniently disposed 
of by the court. It is not open to the tenant to make 
a deposit before the competent authority on the 
ground that on the date of publication of the Act 
there was no proceeding actually pending beforea 
court though a decree had been passed and an 
execution proceeding could be filed in that court. 
Consequently, the deposit made by the petitioner 
in this case, even if it is assumed for the sake of 
argument that the petitioner deposited the cor- 
rect amount due under the Act, is not a valid one 
to be recognised by the court for the purpose of 
vacating the decree or stopping execution. On the 
ratio laid down in this decision, it is evident that 
there is no proper deposit in this case so as to 
entitle the tenants to claim the bencfits of the Act 
and the reasoning of the trial Judge that because 
the landlord received the moncy in person from 
the tenants, the suit has to be dismissed under 
Sec.5(4) of Act 38 of 1990, is ur sustainable. 

6, In the result, the civil revision petition is al- 
lowed and the order of the court below in ILA.No.133 
of 1992, is sct aside and that petition is dismissed. 
Parties have to bear their respective costs through- 
out. O.S.No.362 of 1988 is restored to file. 


BS. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


Appeal No.789 of 1983 and Memo of Cross- 


oojections oth July, 1994. 
B.K Jayaraman ...Appellant 
v. 

S.K-Subramanian and others ... Respondents. 


Specific Relief Act (XLVI of 1963), Sec.20 - Con- 
tract of sale entered into on 25.12.1975 - Delay in 
getting sale deed executed on account of natural 
causes - Agreement between parties on 16.6.1977 - 
Subsequently premuses leased out to a third party - 
Appellant not objecting to handing over of posses- 
sion - Respondents putting up construction in open 
space in front of the house - No objection raised - 
Suit for specific performance filed in 1981 - Aban- 
donment the contract if can be presumed. 

It is true that mere-delay in secking for the relicfof 
specific performance by itself cannot be a ground 
for the court to refuse to exercise its judicial 
discretion to grant the cquilable relicf. But in this 
casc, there is wanton delay and unexplained si- 
lence even after the tenant vacated the premises. 
Thecourse of conduct on the part of the appellant 
demonstrates an attitude of Wanton drift adopted 
by the appellant which itself is an indicia of his 
unwillingness to involve himself further in the 
bargain. In the vicw of the court, abandonment of 
the contract could be presumed by reason of the 
course of conduct adopted by the appellant who is 
deliberately silent about his rights and wakes up 
Only ataconvenient time when he can have unfair 
advantage over the other. [Para, 9] 
OV. Balaswamy, for Appellant. 

K. Sampath, Senior Advocate for R. Subramanian, 
for Respondent Nos.1 and 2. 

P.Ananthakrishnaan Nair, for Respondent No.3. 
K.V. Prakash, for Respondent Nos.4 and 5. 

The Judgment of the Court was delivered by 
Thangamani, J.: Appellant is the plaintiff in 
O.S.No.323 of 1981 in the Court of Subordinate 
Judge of Madurai. He instituted that suit for spe- 
cific performance of the agreement of sale under 
Ex.A-1 dated 25.12.1975 entered into betwcen 
himself and respondents 1 to 3. The terms of 
the agreement disclose that out of the sale 
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consideration of Rs.85,000 respondents 1 to 3 
have received an advance of Rs.2,000 on that day. 
The vendors have agreed to reserve a sum of 
Rs.22,000with the plaintiff for the discharge ofan 
earlier mortgage deed dated 6.1.1973 executed by 
them along with their mother in favour of one 
Bhagavathi Ammal for Rs.15,000. They have also 
agreed to reserve Rs.5,000 with the plaintiff for 
obtaining a release deed from respondents 4 and 5 
who are their sisters. The appellant was to pay the 
further sum of Rs.10,000 when respondents 1 to3 
get the tenants vacated from the premises and sur- 
rendered vacant possession. The appellant is to 
keep the balance of sale consideration of Rs.30,000 
as deposit and pay interest for thesameat 12% p.a. 
The remaining money was to be paid before the 
Sub Registrar at the time of registration. The 
appellant claims that time is not the essence of the 
contract under Ex.A-1. Respondents 1 to 3 had 
received various amounts from 13.1.1976 to 5.8.1977 
as evidenced by the ‘entries in Ex.A-4 Account 
Book. Besides they had received Rs.3,000 and 
Rs.7,000 under Ex.A-2, dated 1.2.1976 and Ex.A- 
3, dated 11.12.1976 respectively. In the mean while, 
Tamil Nadu Act 34 of 1976 came into force under 
which the vendors had to obtain permission from 
the Assistant Commissioner of Urban Land Tax, 
Madurai for conveying the property. But inspite of 
request from the appellant, respondents 1 to3 had 
not made any effort in this direction. The vendors 
had also failed to get the release deed from the 
sisters who are respondents 4 and 5. Though they 
have received Rs.10,000 from the appellant on 
16.6.1977 under Ex.A-6 receipt for paying the 
same to the tenants, vacant possession has not yet 
been obtained. Though he is ready and willing to 
perform his part of the contract, respondents 1 to 
3,have been delaying the execution of the sale 
deed. 

2. Respondents 1 to 3 contested the claim of the 
appellant contending that there was no subsisting 
contract for sale on the date ofsuit. As the appel- 
lant could not get the sale transaction completed 
as agreed, in 1977 itself he received back the 
moneys paid by him and surrendered possession 
of the property to them. He was given possession 
of property on 16.6.1977 under definite under- 
standing that he should find sufficient fund for 
finishing the transaction. However, appellant who 
was paying the amounts in driblets, could not 
collect lumpsum and so abandoned the contract 
and vacated the building. These respondents are 
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not governed by the provisions of Act 34 of 1976. 
Thereafter, these respondents toiled a lot to col- 
lect funds to discharge the mortgage. In fact the 
mortgagee had filed the suit for the recovery ofthe 
mortgage money. Respondents 6 and 7 claim that 
they are bona fide purchasers of the property for 
valuable consideration from respondents 1 to 3. 
3. The trial court found that the appellant- was 
never ready and willing to perform his part of the 
contract and in fact he abandoned the same. And 
respondents 6 and 7 are bona fide purchasers for 
value which is binding on the appellant. Accord- 
ingly, while negativing the claim for specific per- 
formance, it decreed the suit directing defendants 
1 to 3 to pay Rs.28,805 with interest from the 
respective dates of receipt. And the parties were 
directed to bear their respective costs. 

4. While the plaintiff challenges the said decree 
and judgment in this appeal and seeks specific 
performance of Ex.A-1 agreement, respondents 1 
to3 herein have filed cross objection disputing the 
liability to pay the sum awarded and respondents 
4 and 5 have also filed cross objection for not 
awarding costs in their favour. 

5. Learned Subordinate Judge has negatived the 
claim for specific performance on the ground that 
the appellant was not ready and willing to perform 
his part of the contract and he has abandoned the 
same. It is the case of the appellant that respon- 
dents 1 to 3 have failed to obtain permission from 
the Assistant Commissioner, Urban Land Tax, 
Madurai for conveying the property in spite of his 
demand and thestipulation in Ex.A-1 agreement. 
Under Sec.26 of the Act which came into existence 
on 3.11.1977 permission is necessary only in the 
case of property which measures more than 500 
square metres. And it does not appear from the 
property description in Ex.A-1 that the house and 
vacant site concerned measure more than the 
specified extent. Besides, there is no evidence that 
the appellant has sent any notice to the respon- 
dents 1 to 3 calling upon them to get the said 
permission. Only in the witness box the appellant 
as P.W.1 chooses to say so. 

6. The next gricvance of the appellant is that 
respondents 1 to 3 have failed to obtain release 
deed from the sisters respondents 4 and 5 as under- 
taken in Ex.A-1 agreement. We have already seen 
that as per the terms of Ex.A-1 agreement, the 
appellant alone has to provide a sum of Rs.5,000 
so as to enable the vendors to get the said release 
deed. And it is not his case that even though he 
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tendered the money, respondents 1 to 3 did not 
take any action. There is no evidence that the 
appellant has made any demand on these respon- 
dents in this connection. In fact, the release deed 
has been obtained as per Ex.A-12 on 11.9.1980 
without any difficulty. So, it cannot besaid that the 
vendors had failed to carry out the stipulations 
mentioned in the agreement. 

7.Be it noted that the appellant herein has chosen 
to file the suit for specific performance only on 
28.4.1981 nearly six years after the coming into 
existence of the agreement. Itis true that till June, 
1977 he had been paying the respondents in drib- 
lets. Ex.A-4 the account book maintained by the 
appellant discloses that part of the purchase money 
had been paid from 7.10.1976 to 5.8.1977. And the 
tenant then in possession had also vacated the 
premises on 16.6.1977 as per Ex.A-6 receipt. As 
per this receipt a sum of Rs.10,000 had been 
received from the appellant and handed over to 
the tenant. The key of the house was also handed 
over to the appellant as per Ex.A-5 letter of the 
same date. So, there could be no doubt that till 
then appellant had the idea of completing the 
transaction. 

8. However, we find from Ex.A-7 the agreement 
dated 16.6.1977 entered into among the parties 
that the delay in getting the sale deed is on account 
of some natural causes. And appellant himself 
admits that from 16.8.1976 till 16.6.1977 he never 
asked the respondents to execute the sale deed. 
Subsequently also he did not send any notice for 
four years. The recital in Ex.A-7 is to the effect 
that the front portion of the building is in the 
occupation of the appellant while respondents are 
in enjoyment of the rear part. But appellant him- 
self admits that some time after Ex.A-7 respon- 
dents had leased out the premises to a third party. 
Had really the appellant been anxious to go through 
the sale transaction, he would have certainly ob- 
jected to handing over possession of the building 
to a tenant. Besides, admittedly respondents had 
put up construction in the open space in the front 
of the housesubsequent to 1977 and the appellant 
had not raised any objection for the same. That the 
appellant had kept quiet fora long time even after 
the tenant had vacated the premises goes a long 
way to support the contention of the respondents 
that the former had no intention of purchasing the 
property. There is no dispute that the property 
which was worth Rs.85,000 in 1975 had risen 
substantially in value in 1981 and perhaps that is 
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the reason for the appellant awakening from his 
slumber and insisting on the execution of the sale 
deed as per Ex.A-1. 

9. Learned counsel for the appellant argued that 
time was not the essence of the contract herein 
and mere delay in seeking the relief cannot be a 
ground to refuse specific performance. It is true 
that mere delay in seeking for the relief of specific 
performance by itself cannot be a ground for the 
court to refuse to exercise its judicial discretion to 
grant the equitable relief. But in this case there is 
wanton delay and unexplained silence even after 
the tenant had vacated the premises. The course of 
conduct on the part of the appellant indicated 
above demonstrates an attitude of wanton drift 
adopted by the appellant which itself is an indicia 
of his unwillingness to involve himself further in 
the bargain. In our view we could presume aban- 
donment of the contract by reason of the course o 

conduct adopted by the appellant who is deliber- 
ately silent about his rights and wakes up only ata 
convenient time when he can have unfair advan- 
tage over the other. In any event the claim of 
respondents 4 and 5 that they are bona fide pur- 
chasers for value without notice remains unas- 
sailed. We find from the evidence of D.W.2 the 
seventh defendant that he and his wife had pur- 
chased part of the property in good faith under 
Exs.B-1, B-2 and B-15 without the knowledge of 
Ex.A-1 agreement. There is nothing in the cross- 
examination to discredit this version. Exs.B-14 
and B-17 receipts also support their contention. 
Besides, by paying Rs.10,000 these defendants 
have obtained Ex.A-12 relcase deed from the sis- 
ters. So, the trial court has upheld the sale in their 
favour. Learned counsel for the appellant is un- 
able to show any reason for not upholding the 
verdict of the trial court on this aspect. 

10. In the trial court the suit was resisted by the 
present respondents also on the ground that it is 
barred by limitation. Art.54 of the Limitation Act 
prescribes that the period for specific perform- 
ance of a contract is three from the.date fixed for 
the performance, or, if no such date is fixed, when 
the plaintiff has notice that performance is re- 
fused. In this case, on 16.6.1977 plaintiff had va- 
cated the premises in his enjoyment. As per the 
respondents, this has to be taken as the date on 
which the period commenced and since the suit 
has not been filed within three years from that 
date, 11 is barred by limitation. This Article comes 
into Operation even in a case where time is not 
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essence of the contract. But in this case, in the 
absence of any notice from the purchasers requir- 
ing performance within the definite time the sale 
in favour of respondents 4 and 5 in September- 
November, 1980 could alone be taken as refusal 
on the part of the vendors. And since the suit is 
filed within three years from that date it is in time. 
11. Though respondents 4 and 5 filed cross objec- 
tion disputing the decision of the trial court in not 
awarding the cost to them they did not choose to 
advance any arguments before us. And we also 
find no reason to take a view different from that of 
the trial court in this connection. 

12. Respondents 1 to 3 in their cross-objection 
question the decree passed in favour of appellant/ 
plaintiffdirecting them to pay Rs.28,805. That this 
sum has been received by these cross objectors 
from the plaintiffcannot be disputed. Whilcso, we 
are of the view that the trial court has rightly 
passed the decree as indicated above. And learned 
counsel for these respondents also has not sub- 
stantiated this claim by any acceptable reason. So 
we find no merit either in the appeal or in the 
cross-objections. 

13. In the result, the appeal as well as two cross- 
objections are dismissed. No costs. 


B.S. ---- Appeal and Cross-objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.A.Swami, C.J. and Somasundaram, J. 


L.P.A.SR.No.8104 of 1994 - 8th July, 1994. 
M.Maothupalani -Appellant 
v. 

M.D.Kannan .. Respondent. 


(A) Madras High Court Appellate Side Rules, O.4, 
Rule 2] - Civil revision petition against order of trial 
court dismissing application filed under O.7, Rule 11 
read with Sec.151, Civil Procedure Code - Certified 
copy of order filed but not copy of decretal order - 
Petition if can be dismiss for failure to file certified 
copy of decretal order. 
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There is no doubt that the order rejecting the 
application filed by the defendant in the suit under 
0.7, Rule11 read with Sec.151, of the Civil Proce- 
dure Code to reject the plaint cannot be held to be 
a decree. It is an order because it does not deter- 
mine the rights of the parties involved in the suit. 
The petitioner has produced a certified copy of the 
order. This satisfied Rule 21(1) of 0.4 of the 
Appellate Side Rules. As such the civil revision 
petition ought to have been registered. /Para. 1] 
(B) Letters Patent (Madras) Clause 15 - Civil revi- 
sion petition against order of trial court rejecting 
application under O.7, Rule 11 read with Sec.151, 
Civil Procedure Code - Rejection by single Judge - 
Order of appealable. l 

The contention of the learned counsel for the 
appellant is that the rejection of the civil revision 
petition without going into the merits of the case 
only on the ground of maintainability is an order 
announced with the civil revision petition there- 
fore itis an order passed in exercise of theinherent 
power of the court hence under Clause 15 of the 
Letters Patent, the appeal is maintainable, the 
court finds it difficult to accept such a contention. 
The matter was placed before the learned single 
judge as a revision petition. The determination of 
the question of maintainability of a civil revision 
petition is a part of the exercise of jurisdiction 
under Sec.115. Therefore, the order passed by the 
learned single Judge cannot be held amenable to 
L.P.A. [Para. 1] 
Appeal under Clause 15 of the Letters Patent 
sought to be preferred to this Court against the 
order of Bakthavatsalam, J., dated 23.12.1983 and 
made in the exercise of the appellate jurisdiction 
in CRP.SR.No.68466 of 1933 and 
CMP.SR.No.68468 of 1993. 

M. Radhakrishnan, for Appellant. 

The Order of the Court was made by 
K.A.Swami, C.J.: This L.P.A. is preferred against 
the order dated 23rd December, 1993 passed by 
the learned single Judge in C.R.P.SR. No.68468 of 
1993 rejecting the civil revision petition on the 
ground that it is not maintainable, as it does not 
comply with the requirement of Rule 21, O.4 of 
the Rules of the High Court of Madras in the 
Appellate Side. Along with the civil revision peti- 
tion, the petitioner has produced a certified copy 
of the order passed by the learned District Munsif, 
Poonamallee, rejecting the application filed by 
him under O.7, Rule 11 read with Sec.151 of the 
Code of Civil Procedure, 1908 for rejecting the 
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plaint. Learned District Munsif has rejected the 
application. However, learned single Judge has 
taken a view that according to Rule 21, O.4of the 
Appellate Side Rules of the High Court of Ma- 
dras, certified copies of the fair order and decretal 
order are to be produced. Ofcourse, Rule 21, 0.4 
ofthe Appellate Side Rules does not provide that 
a fair copy of the order and certified copy of the 
decree to be produced in a case where only an 
order is sought to be revised. The Rule says that 
civil revision petition under Sec.115 of the Code 
or any other enactment shall be accompanied by 
(i) a certified copy of the decree or order which 
is to be revised, 
(ii) a certified copy of the judgment, if any, on 
which decree is bascd, | 
(iii) a certified copy of the judgment or order, 
if any, of the court or tribunal of the first 
instance, 
Theothersub-clauses of Rule 21 are not necessary 
for our purpose. The expression “order” as de- 
fined in the Code of Civil Procedure means the 
formal expression of any decision of a civil court 
which is not a decree, whereas decrce means the 
formal expression ofan adjudication which, so far 
as regards the court expressing it, conclusively 
determines the rights of the parties with regard to 
all or any of the matters in controversy in the suit 
and may be either preliminary or final and it shall 
be deemed to include the rejection of a plaint and 


the determination of any question within Sec.144,. 


but shall not include any adjudication from which 
an appeal lies as an appeal from an order or any 
order of dismissal for default. For our purpose the 
explanation is not necessary. Thus, there is no 
doubt that the order rejecting the application filed 


by the defendant in the suit under O.7, Rule 11, 
read with Sec.151 of the Code to reject the plaint 


cannot be held to be a decree. It is an order, 
because it does not determine the rights of the 
parties involved in the suit. The petitioner has 
produced a certified copy of the order, This satis- 
fies Rule 21(1) of 0.4 of the Appellate Side Rules. 
As such the civil revision petition ought to have 
been registered. Hence, we find it difficult to agree 
with the office objection. However, it is also not 
possible to hold that the L.P.A. is maintainable. 
The contention of the learned counsel for the 
appellant is that the rejection of the civil revision 
petition without going into the merits of the case 
only on the ground of maintainability, is an order 
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unconnected with the civil revision petition, therc- 
fore, it is an order passed in exercise of the inher- 
ent power of the Court, hence under Clause 15 0 
the Letters Patent, the appeal is maintainable. We 
find it difficult to accept such a contention. The 
matter was placed before the learned single Judge 
as a revision petition. The determination of the 
question of maintainability ofa civil revision peti- 
tion is a part of the exercise of jurisdiction under 
Sec.115. Therefore, the order passed by the learned 
single Judge cannot be held to be amenable to 
L.P.A. However, the view we have taken would 
enable the appellant to seek review of the order, so 
that the learned single Judge can review the order, 
in the light of what we have said. With these 
observations, the L.P.A.S.R. is rejected. 


BS. ---- L.P.A.S.R. dismissed. 


IN THE HIGH COURTOFJUDICATURE AT 
MADRAS. ` 


Present: Pratap Singh, J. 

C.R.P.No.1518 of 1988 Sth July, 1994, 
Periaswami ...Petitioner 
V-P-Arunachalam . Respondent. 


Tamil Nadu Indebted Agriculturists (Temporary 
Relief) Act (XXXI of 1976) and (XL of 1978) and 
(XL of 1979) - Defendant small agriculturer execut- 
ing pronote for Rs.4,000 - Plaintiff suing half the 
principal interest - Act XL of 1978 repealed by or XL 
of 1979 - Plaintiff suing for the remaining half and 
interest - Suit, if maintainable. 

The fact remains that the plaintiff had filed the 
Suit only for halfthe principal and interest amount 
in O.S.No.995 of 1978 and had obtained a decree 
since, because, as per the provisions of Tamil 
Nadu Indebted Agriculturists Relief Act (XL of 
1978), he can claim only that much. Later, that Act 
was repealed and Tamil Nadu Act XL of 1979, 
came into force which enables such creditors to 
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make a claim for the remaining half of the princi- 
pal amount and interest amount. While so, the 
present suit filed by the plaintiff is maintainable. 
[Para. 4] 
Case referred to: 
Vythilingam Chettiar v. Rangaswami Padaach’ 
(1988)2 L.W. 330. [Para. 4] 
P.Ezhil Nilavan, for Petitioner. 
E. Padmanabhan, for Respondent. 
The Court made the following’ 
ORDER: This civil revision petition is directed 
against the judgment in A.S.No.8 of 1984 on the 
file of Subordinate Judge, Karur, in which the 
learned Subordinate Judge had allowed the ap- 
peal, reversing the judgment passed in O.S.No.2443 
of 1979 on the file of District Munsif, Karur. 
2. Short facts are: The revision petitioner had filed 
the suit for a sum of Rs.2,000 and interest thereon 
due on a pronote. His case is briefly as follows: 
The defendant had received Rs.4,000 and exe- 
cuted a pronote on 4.7.1974 in favour of the plain- 
tiff, agreeing to.pay interest at 12% p.a. He had not 
paid any amount. So the plaintiff filed suit 
O.S.No.995 of 1978 for half of the principal amount 
and interest, inasmuch as Tamil Nadu Act 40 of 
1978 was then in force. In that suit, the plaintiff got 
a decree as prayed for. Later, Act 40 of 1978 was 
repealed by Tamil Nadu Act 40 of 1979. Thus, the 
plaintiff has become entitled to the remaining 
part of principal amount and half of interest thereon 
and hence the suit has been laid. This claim was 
resisted by the defendant on the following grounds: 
It is true that plaintiff filed a suit for half of the 
principal amount and half of the interest in 
O.S.No.995 of 1978 and had obtained a decree. 
The defendant had received only Rs.2,000 under 
the said pronote and there was failure of consid- 
eration for the remaining amount. He is a small 
agriculturist, entitled to benefits of Tamil Nadu 
Act 31 of 1976. Hence he had prayed for dismissal 
ofthe suit. After trial, the learned District Munsif, 
Karur, had rejected the objections taken by the 
defendant and had decreed the suit. Agprieved by 
the same, the defendant took up the matter in 
appeal in A.S.No.8 of 1984 on the file of Subordi- 
nate Judge, Karur. After hearing both sides, the 
learned Subordinate Judge had confirmed the 
findings of the trial court with regard to the de- 
fence of partial failure of consideration and enti- 
tlement under Act 31 of 1976, but had held that the 
suit was not maintainable and on that ground 
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allowed the appeal. Aggrieved by the same, the 
plaintiff has come forward with this revision peti- 
tion. 

3. I have heard Mr.E.Padmanabhan, the learned 
counsel appearing for the respondent. 

4. Regarding partial failure of consideration ‘and 
entitlement of the defendant to benefits of Tamil 
Nadu Debt Relief Act 31 of 1976, the findings of 
the fact at the court below are concurrent against 
the defendant. Regarding the maintainability of 
thesuit, the fact remains that the plaintiffhad filed 
the suit only for half of the principal and interest 
amount in O.S.No.995 of 1978 and had obtained a 
decree, since because, as per the provisions O 

Tamil Nadu Act 40 of 1978, he can claim only that 
much. Later, that Act was repealed and Tamil 
Nadu Act 40 of 1979 came into force, which en- 
ables such creditors C.R.P.No.1518 of 1988 to 
make a claim for thé remaining half of the princi- 
pal amount and interest amount. While so, the 
present suit filed by the plaintiff is maintainable. 
This very question came up for consideration before 
a Division Bench of this Court in Vythilingam 
Chettiar yv. Rangaswami Padayachi, (1988)2 L. W. 
330, inwhich the Bench of this Court had held that 
such a suit filed for the remaining half of the 
principal and interest amount is maintainable, in 
view of the provisions of Tamil Nadu Debt Relief 
Act 40 of 1979. That ruling squarely applies to this 
case. Consequently, the finding of the lower ap- 
pellate court that the suit was not maintainable 
has to be set aside. 

5. In view of the above, the civil revision petition 
is allowed, setting aside the judgment and decree 
passed in A.S.No.8 of 1984 on the file of Subordi- 
nate Judge, Karur and consequently the judgment 
of the trial court in O.S.No.2443 of 1979 is hereby 
restored viz., that the suit is decreed with costs. 
Parties are directed to bear their respective costs 
in this C.R.P. 


B.S. ---- Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thangamani, J. 


C.R.P.No.2217 of 1993 8th April, 1994. 


Jayaraman ... Petitioner 
v. 
The State of Tamil Nadu and others 

.. Respondents. 


Registration Act (XVI of 1908), Secs.17(1) and 49 - 
Transaction involving transfer of rights of supervi- 
sion or management and correspondenceship of 
school and buildings and furniture of school for 
valuable consideration - Building consisting of only 
thatched sheds - Deed of transfer, if a sale deed 
requiring registration - Deed if can received as evi- 
dence of transaction. 

Under this document right of supervision or 
management as well as correspondenceship of the 
school are transferred to the revision petitioner 
and all the building and furniture are handed over 
to him for a consideration of Rs.4,000 received by 
the said Abdul Khader Rowther, founder of the 
school. Evidently this is a sale transaction which 
includes the building. Learned counsel for the 
revision petitioner pointed out that there are no 
permanent structures belonging to the school. 
Only some thatched sheds are put up in a poram- 
boke land. However, this makes no difference 
since in any event the superstructure is conveyed 
for a consideration. Under Sec.17(1)(b) of the 
Registration Act, any non-testamentary instru- 
ment which purported or operated to create, declare, 
assign, limit or extinguish, whether present or in 
future, any right title or interest whether vested or 
contingent of the value of one hundred rupees and 
upwards to or in immovable property is compul- 
sorily registrable and Sec.49 puts an embargo on 
receipts of such documents as-evidence of any 
transaction altering such property. /Para. 5] 
Cases referred to: 

Sobharam y. Raja Mahton, A.I.R. 1967 Pat. 278. 
[Para. 5] 

Kesava v. Kannusamy, 15 M.L.J. 30. [Para. 6] 
Hassanand v. Joohomal, A.I.R. 1936 Sind. 79. 
[Para. 7] 

China Suryarao v. Suryachandra Rao, (1937)1 M.LJ. 
676. [Para. 7] 
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Samuvier v. Ramasubbier, 60 M.L.J. 527. [Para. 9] 
Shambhu Nath v. Gokul Chand, A.I.R. 1962 Punj. 
146. [Para. 9] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Orderof the Court of 
the District Munsif, Thiruthuraipoondi dated 
23.6.1993 and made in O.S.546 of 1989. 
Mrs.Prabha Sridevan, for Petitioner. 

S.M.Abdul Wahab, for Respondent No.5. 

The Court made the following 

ORDER: The revision petitioner is the fourth 
defendant in O.S.No.546 of 1989 in the Court of 
the District Munsif of Thiruthuraipoondi. The 
fifth respondent/ plaintiff instituted that suit fora 
declaration that he is the Manager ofone Muslim 
Minority Educational Institution known as Val- 
luvar Aided Elementary School, Vittukatti, 
Thiruthuraipoondi Taluk and for a permanent 
injunction restraining the Secretary Education 
Department, District Educational Officer, Pat- 
tukottai and Deputy Inspector of Schools, 
Thiruthuraipoondi, present revision petitioner 
Jayaraman and one Murugesan who are defen- 
dants 1 to 4 respectively from interfering with his 
right of management in the administration of the 
said institation. His case is that his father was the 
founder and Manager of the said elementary school. 
He established and administered the same till his 
death on 17.4.1987 After his demise in a family 
arrangement plaintiff took over the management 
of the said Institution. As headmaster of the school 
the revision petitioner/ fourth defendant can exer- 
cise only control over the working staff of it. He 
has no other powers. And the school is function- 
ing in a thatched-cum Mangalore tiled building 
constructed by the founder of the school in a 
Natham Jari. All the furniture and other movables 
were procured by way of donations and purchases 
by the founder. The suit property is described as 
the Elementary School in Vittukatti hamlet func- 
tioning in partly titled and partly thatched brick 
builtin R.S.No.227/2 Natham Jari with 9 teachers 
inclusive of Headmaster and with all furniture like 
tables, chairs, etc. right to manage the above school 
with all its properties. It appears that the revision 
petitioner based his claim to the school on a 
document dated 25.2.1979 purported to have heen 
executed by Abdul Kader Rowther, the Founder/ 
Manager of the School. 

2. When the revision petitioner was examined. 
Thesaid instrument dated 25.2.1979 was sought to 
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be marked through him by the defendants. And 
this was objected to by the plaintiff. In his order 
dated 23.6.1993 learned District Munsif held that 
the document was inadmissible for want of regis- 
tration and accordingly refused to mark the same. 
And this order is assailed in this civil revision 
petition. 

3. For the purpose of appreciating the controversy 
herein the operative part of the impugned docu- 
ment is extracted hereunder: 


“Gopu Lietefluilest Cwosomerepid srmn 
pret Gab. gigeast maser up hs 
CanQss udtefCnsorsssteow Ennen OND 
USAID, saig 21.6 Glensve fluflereomoed Hou 
prg ginen prey egHe mr pcr 
aighidh aag Hlicunagglenieron 
dS Asiy aeai 2gel Aub gm seu 
Luef Conran, grme Aurit 
ai urgay FHS EFSS orbi Gopu uirdég 
Clanbswiet Sig misc, SNAUE, LUST 
esac, USCuGasc Bsr uih sbubgionest 
HOOTFSOGUD SHS SHO PUIG BF! 4500) 

KS LNG SGU PROT SSTTG NSH CHS 
UO pren preng! CeHuileo sreng) was Aiapwsmé 
Ceoqsenaars piai Mobs) ups Cancer 
Lgy Ogre @.4,000/- Cont pie te io. 
Gib) prox preng CaA kig Cobu uerefle 
LSM HSER ODED, 21 SOLD 
wood, Dumps giari giu 
Ogg N _CLennaayid (Ga. crib. SUG Sng 
magai eoaGlwiuio) Cupactor. GCineoneterenin 
SrernésoteOwWu4Ld aly Lis, Perron ÉE, GEJ 
BIiQaed gimengmpsuyid pisn piah AA 
Cuns Sepomaenae Cunsduiomi eudsuugiou 
wuni QT JigQuuessg! Cansnélpgi.” 


4. The trial court took the view that under this 
instrument all the belongings of the school and 
right of management as well as correspondence- 
ship have been conveyed to the revision petitioner 
for a consideration of Rs.4,000. The properties of 
the school include buildings also. And the docu- 
ment concludes by saying that the revision peti- 
tioner is to take and enjoy the subject matter of 
conveyance with all the right of alienation heredi- 
tarily. Since it comprises of movable and immov- 
able properties, it is compulsorily registrable under 
Sec.17 of the Registration Act and so it would not 
be admissible in evidence. 

5. Learned counsel for the revision petitioner 
submitted that this document does not purport or 
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operate to create, declare, assign, limit or extin- ` 
guish, whether in present or in future, any right or 
interest, whether vested or contingent in immov- 
able property. The court below has failed to see 
pith and substance of the document which envis- 
ages only transfer of management of school. The 
court below has failed to see that as per the terms 
of the document only right to manage the school 
is transferred. And entrustment of the properties 
belonging to the school to the petitioner is only in 
his capacity as Headmaster of the school. How- 
ever, a careful reading of the document does not 
support this claim of the revision petitioner. Under 
this document right of supervision or manage- 
ment as well as correspondenceship of the school 
are transferred to the revision petitioner and all 
the buildings and furniture are handed over to him 
fora consideration of Rs.4,000 received by the said 
Abdul Kader Rowther, Founder of the School. 
Evidently this is a Sale transaction which includes 
the building. Learned counsel for the revision 
petitioner pointed out that there are no perma- 
nent structures belonging to the school. Only 
some thatched sheds are put up in a poramboke 
land. However, I do not think this makes any 
difference since ın any event the superstructure is 
conveyed for a consideration. 

Under Sec.17(1)(b) of the Registration Act, any 
non-testamentary instrument which purports or 
operates to create, declare, assign, limit or extin- 
guish, whether in present or in future, any right, 
title or interest, whether vested or contingent of 
the value of one hundred rupees and upwards, to 
or in immovable property is compulsorily regis- 
trable. And Sec.49 puts an embargo on reception 
of such documents as evidence of any transaction 
affecting such property. However, under the pro- 
viso, an unregistered document effecting immov- 
able property and required to be registered may be 
received as evidence of any collateral transaction 
not required to be effected by registered instru- 
ment. In this case there is no scope for invoking 
the proviso referred to above to receive the docu- 
ment in evidence. In Sobharam v. Raja Mahton, 
ALR. 1967 Pat. 278, relied on by learned counsel 
for the respondent a Division Bench of the Patna 
High Court has held that it is not open to the trial 
courtto bascits finding about plaintiffs title onan 
unregistered lease deed. The trial court could not 
indirectly do that which the law prohibited from 
doing. The use made of the document is not a 
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collateral purpose, because plaintiff uscd it as 
evidence of transaction itself, which.is law he 
could not do. 

6. Mrs.Prabha Sridevan, learned counsel for the 
revision petitioner mainly argued that right of 
management of the school which is the subject 
matter of transfer in the impugned document does 
not require registration under Sec.17 of the Reg- 
istration Act. In support of her claim she cited the 
decision of a Division Bench of this Court in 
Kesava v. Kannusamy, 15 M.L.J. 30. There it has 
been laid down that the right of a manager of a 
Hindu temple even though involving the holding 
of immovable property forming part of the en- 
dowments of the temple is not immovable prop- 
erty within the meaning of the Registration Act. A 
document transferring among others the right to 
manage a temple and its endowments is suffi- 
ciently descriptive if it mentions the name of the 
temple, its situation, the extent of the lands and 
the registry. Evidently this ruling cannot help the 
revision petitioner since there the property vested 
in the deity and what was transferred was only 
right of management of the temple no doubt in- 
cluding the movable propertics belonging to it. 
Whereas in the present case the school is not legal 
entity and it is not the owner of thesuperstructure 
thereon. The said superstructure belongs to the 
founder and while conveying the management of 
the school he has transferred that superstructure 
also. 

7. Learned counsel for the revision petitioner next 
submitted that strictest construction should be 
placed upon the prohibitory and penal sections of 
the Registration Act which impose serious dis- 
qualifications upon the non-observance of the 
rule of registration and unless a document is clearly 
brought within the purview of the Act, non-regis- 
tration is no her toits beingacted uponor received 
in evidence, and in case of doubt the benefit of the 
doubt should be given to the person who wants the 
Court to act upon or receive it in evidence. Andin 
Support of her contention she based reliance on 
the Full Bench decision in Hassanand v. Joo- 
homal, A.LR. 1936 Sind. 79. However, we find 
from the terms of the document that the property 
mentioned therein is conveyed hercditarily with 
all powers ofalienation to the revision petitioner. 
While so, even a strictest construction of the scc- 
tion as contemplated by the Full Bench decision 
referred to have cannot help her in any manner. 
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8. Learned counsel for the respondent submit that 
in the impugned document superstructure rightof 
management and correspondenceship are trans- 
ferred for a total consideration of Rs.4,000. Andit 
is not possible to apportion the price of each 
separately. We cannot substitute our own opinion 
in the place of that of the parties to the document. 
So, the agreement is one and indivisible and it is 
not possible to reject in evidence only that part of 
the document which felates to immovable prop- 
erty. In China Suryarao v. Suryachandra Rao, (1937) 1 
M.L.J. 676, in a partition, in order to equalise 
shares of the members of the family, it was ar- 
ranged that one of the family members should pay 
off all family debts and that the other two mem- 
bers should execute promissory notes respectively 
for the amounts due from them. Accordingly the 
defendant’s mother executed the suit note in fa- 
vour ofthe member who undertook to discharge 
all family debts. In a suit on the note it was held 
that though the claim of the plaintiff was one for 
money only, it is part of an agreement which 
affects immovable property and that agreement 
must be regarded as an indivisible whole to effect 
a fair distribution of the assets’ and so the plaintiff 
cannot be permitted to tender his unregistered 
document in evidence. 

9. In Samuvier v. Ramasubbier, 60 M.L.J. 527, ithas 
been held that if there are two distinct provisions 
in a contract, the one relating to rights in immov- 
able property and the other to the payment of 
money, proof of the latter provision can be given 
though the document is not registered. But where, 
as in this case, the contract consists of anumber of 
counter balancing terms, some affecting immov- 
able property and some not, so inextricably mixed 
up that it can only be regarded as a single and 
indivisible transaction, no part of theagreementis 
admissible in evidence for the enforcement of any 
of its terms. 

10. In Shambhu Nath v. Gokul Chand, ALR. 1962 
Punj. 146, an agreement of reference itself stated 
that title to immovable property was ane of the 
matters in dispute. The award also clearly showed 
thatsome properties stood in the names of various 
individual members of the two branches ofa joint 
family who had referred the matter to arbitration. 
Notwithstanding the apparent titles of individual 
members, the arbitrator considered all these prop- 
erties as joint propertics and partitioned them 
half and half between the branches. The movables 
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were also divided on the same basis taking into 
consideration the distribution of immovable prop- 
erty. Held the award did not merely declare a pre- 
existing fact but created title to the immovable 
property in dispute and as such was compulsorily 
registrable under Sec.17(b), Registration Act. While 
so, we find that there is no infirmity in the order of 
the Court below in refusing to mark the impugned 
document as inadmissible in evidence for want of 
registration. 

11. In the result, the civil revision petition is 
dismissed. No costs. 


B.S. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.No.3658 of 1987 4th July, 1994, 
Natarajan and others ... Petitioners 
v 


D.Periyasamy Gounder and Company by its Part- 
ncr Vijay Natarajan Red & Ficlds, Coimbatore. 
... Respondent. 


Tamil Nadu Debt Relief Act (XIII of 1980), Sec.3(d), 
Proviso (VII) - Benefits of Act - Availability - Market 
value of agricultural lands and other immovable 
property exceeding nventy five thousand rupees More 
than one debtor Individual share of each of them or 
their properties put together to be reckoned. 

Where originally there were two judgment-debt- 
ors, one of them died leaving behind him three 
heirs, it was contended that each of the judgment- 
debtors was entitled to 1/3 share and the value of 
the same would be less than Rs.25,000 and that 
therefore, they were entitled to the benefits of the 
Tamil Nadu Debt Relief Act, 

Held: The plain language of Proviso (vii) to Sec.3(d) 
of the Tamil Nadu Debt Relief Act would show 
that the properties of the judgment-debtors put 
together must be taken as one unit. [Para. 6] 
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Case referred to: 

Komalambal y. Neelavathi, 100 L.W. 1059. 

[Para. 6] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the II Additional Subordinate Judge, Coimbatore 
dated 10.4.1987 and made in E.A.No.466 of 1987 
in E.P.No.139 of 1983 in O.S.No.219 of 1969. 
V.C.Palaniswami, for Petitioner. 

E. Padmanabhan, for Respondent. 

The Court made the following 

ORDER: This civil revision petition is directed 
against the order passed in E.A.No.466 of 1987 in 
E.P.No.139 of 1983 in O.S.No.219 of 1969 on the | 
file of II Additional Sub Judge, Coimbatore. 

2. Short facts are: In execution of the money 
decree obtained in O.S.No.2190f 1969, properties 
were brought to sale. The revision petitioner claim 
benefits of the Tamil Nadu Act 13 of 1980 and 
want to nullify the decree. After enquiry, the court 
below had given a finding that revision petitioners 
are not entitled to the bencfits of the said Act. 
Aggricved by that order, this revision petition is 
filed. 

3. Learned counsel for the revision petitioners 
would submit that originally there were 2 judg- 
ment-debtors. The second judgment-debtor died 
leaving behind him, three heirs and as on today, 
there are four judgment-debtors and each of the 
legal representative of the deceased judgment- 
debtor is entitled to 1/3 share in the properties 
being procecded with and if 1/3 share is taken, the 
value of the same shall be less than Rs.25,000 and 
so they arc entitled to the benefits of the said Act. 
4. Per contra, Mr.E.Padmanabhan, learned coun- 
sel for the respondent would submit that the prop- 
erties of the judgment debtor has to be taken as a 
single unit and the value of the same is very much 
higher than Rs.25,000 and the court below was 
right in dismissing the claim of the revision peti- 
tioners. 

5. I have carefully considered the submissions 
made by learned counsels. 

6. Learned counsel for the revision petitioners 
would rely upon the decision reported in (1984)2 
M.L.J. 47. Learned counsel for the respondent 
pointed out that the said Ruling has been over- 
ruled in Komalambaly. Neelavathi, 100 L.W. 1059, 
by the Division Bench of this court. So it is futile 
still to rely upon the decision reported in (1984)2 
M.L.J. 47. That apart, proviso to Sec.3(d) of the 
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Tamil Nadu Act XIII of 1980 reads as follows: 
“ ‘debtor’ means any person from whom any 
debt is due and whose annual household in- 
come does not exceed four thousand and eight 
hundred rupees: 
Provided that a person shall not be deemed to 
be a debtor, if he or any member of his family 
whether individually or jointly owns in this 
State or elsewhere both agricultural lands and 
other immovable property, the market value 
of both such agricultural lands and other 
immovable property exceeds twenty-five thou- 
sand rupees.” 
The plain language of proviso (vii) to Sec.3(d) of 
the Act would show that the properties of the 
judgment debtors put together must be taken as 
on unit. Taking that view of the matter, the sub- 
mission made by learned counsel for the petition- 
ers has to be rejected. 
7. In view of the above, this civil revision petition 
which has got no merits shall stand dismissed. No 
costs. 


BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Abdul Hadi, J. 


W.P.No.11359 of 1994 7th July, 1994, 
R.Rajendran, Secretary, C.W.P.R.PC, Poondurai 
... Petitioner 


v. 
The District Collector, Periyar District, Erode 
and othcrs .. Respondents. 


(A) Constitution of India (1950), Art.226 - Public 
interest litigation - Locus standi - Change in loca- 
tion of a Panchayat Office - Secretary of Consumers 
Welfare and Public Rights Protection Council filing 
writ petition to have the orders cancelled - Petitioner 
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not shown to be likely to be affected by the change - 
Change not violative of any constitutional principle 
- Held petitioner, had no locus standi to maintain 
petition. 

According to the decisions in Subhash Kumar v. 
State of Bihar, AIR. 1991 S.C. 420, Suni Batra v. 
Delhi Administration, A.ILR. 1980 S.C. 1579 and 
S.P.Gupta and others v. President of India and 
others, A.I.R. 1982 S.C. 149 and Banwasi Seva 
Ashram v. State of U.P., ALR. 1987 S.C. 374, a 
public interest litigation can be launched only (1) 
when the actual aggrieved person is unable to 
approach the Court for redress owing to (a) such 
person being the custody or (b) such person be- 
longs to a class or group of persons who are ina 
disadvantaged position on account of poverty, 
disability or other social or economical impedi- 
mentandare unable to enforce their rights and (2) 
even where no particular person has been legally 
injured but a public injury has been caused by the 
violation of a constitutional principle such as the 
independence of the judiciary, any person who is 
likely to be affected by such public injury such as a 
lawyer would be allowed to complain of such 
violation. The present case, would not come under 
No.1 of the abovesaid two categories. Even in the 
case of No.2 above, only a person, who is likely to 
be affected by such public injury would be allowed 
to initiate such action. In the present case, it is not 
the case of the petitioner or his Association that 
he or the Association is likely to be affected by the 
abovesaid change in the location of the abovesaid 
Panchayat Office. That apart, the abovesaid change 
cannot be a violation of any contitutional prin- 
ciple. The petitioner is totally a third party to the 
cause in question viz., location of the abovesaid 
Panchayat Office. Even according to the learned 
counsel for the petitioner, the association head- 
quarters is about 30 kilometres from the abovesaid 
village in question. Nowherc is it also alleged that 
the petitioner or his association will, in any way, be 
affected by the location of the Panchayat Office 
citherat Goundachipalayam or at Mettupalayam. 
Therefore, it has to be hold that the present Writ 
petition initated by the petitioner is not 
maintainable. [Paras. 4 & 6] 
(B) Tamil Nadu Panchayats Act (XXXV of 1958), 
Sec.43 - Panchayat passing regulation for locating 
its office in Goundachipalayam - Panchayat super- 
ceded in 1989 - Special Officer deciding to locate the 
office at Mettupaftryam 7 years after resolution - 
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Section, if violated. 

It is contended that as per Sec.43 of the Tamil 
Nadu Panchayats Act, the Executive Authority is 
obliged to carry out the resolutions of the Pan- 
chayat. The submission has no merits. First of all, 
the abovesaid resolution of the Panchayat was 
passed long back that is about 7 years ago. Now, 
even as per the version of the learned counsel, the 
abovesaid Panchayat which passed the said reso- 
lution had been superceded in 1989 and the 3rd 
respondent/ Special Officer has assumed office in 
the place of the Panchayat. So, if a different deci- 
sion is taken by the said 3rd respondent after 
about 7 years regarding the location of the Pan- 
chayat Office, it cannot be said that Sec.43 of the 
Panchayat Act is violated. [Para.6] 
Cascs referred to: 

Subhash Kumar vy. State of Bihar, ALR. 1991 S.C. 
420: (1991)1 S.C.C. 598: (1991)1 S.C.R. 5. 

[Para. 4] 

Sunil Batra v. Delhi Administration, ALR. 1680 
S.C. 1579. [Para. 4] 

S.P.Gupta v. President of India, A.I.R. 1982 S.C. 
149; 1981 S.C.C. (Supp.) 87. {Para. 4] 

Banwasi Seva Ashram v. State of U.P., A.I.R. 1987 
S.C. 374. [Para. 4] 

J.Mohapatra and Co. v. State of Orissa, A.ILR. 1984 
S.C. 1572: (1984)4 S.C.C. 103. [Para. 5] 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
thercin and in the affidavit filed therewith, the 
High Court will be pleased to issue a writ of 
certiorarified mandamus calling for the records 
relating to Ref.3427/93 c.6, dated 6.6.1994 of the 
2nd respondent and quash thesame and direct the 
respondents to construct the permanent Office 
building for Thuyyampoondurai Panchayat at 
Goundachipalayam village Erode Taluk, Periyar 
District. 

P.V.S.Giridhar, for Petitioner. 

The Court made the following 

ORDER: The writ petitioner Rajendran, Secre- 
tary of the Consumers Welfare and Public Rights 
Protection Council, Poondurai, Periyar District, 
has initiated this procecding as a public interest 
litigation. 

2. The writ petition seeks to quash the order dated 
6.6.1994 of the 2nd respondent, the Additional 
Collector (Developments), Erode, and to direct 
the respondents, that is, the 1st respondent, the 
District Collector and 3rd respondent, the Special 
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Officer of Thuyyampoondurai Panchayat and the 
abovesaid 2nd respondent, to construct the per- 
manent office building for Thuyyampoondurai 
Panchayat at Goundachipalayam village. 
3. According to the affidavit in support of the writ 
petition, persons belonging to the abovesaid 
Thuyyampoondurai Panchayat made representa- 
tions to the petitioner’s Association regarding in 
connection with the abovesaid proposed construc- 
tion. Acfording to the affidavit, the said persons 
were aggrieved by the attempt made by the re- 
spondents to shift the abovesaid Panchayat office 
to Mettupalayam and not locating it at Goun- 
dachipalayam village despite the fact that the said 
panchayat passed a resolution dated 23.10.1987 to 
construct the said panchayat office at the abovesaid 
Goundachipalayam. The abovesaid impugned order 
dated 6.6.1994 is actually a reply by the 2nd re- 
spondent to the petitioner’s letter to the respon- 
dents 1 and 2 dated 21.3.1994. In the said reply 
dated 6.6.1994, the following reasons have been 
given by the 2nd respondent for constructing the 
Panchayat office only at Mettupalayam and not 
Goundachipalayam: 
“T.Mettupalayam village is having 3295 popu- 
lation with 11 hamlets. There is a Panchayat 
Office building which is in damaged condition. 
The Panchayat meetings are conducted in that 
building only. School DWCRA centre Trysem 
training place and transport facilities are also 
available in the village. The distance from other 
villages to Mettupalayam is 8 Km. only, whereas 
Kavandachipalayam village is having a popu- 
lation of 1925 with 7 hamlets only. The dis- 
tance from other villages to Kavandachipa- 
layam is 13 kms. 
In view of the above facts, contention of your 
petition appears to be not based on facts on 
ground. Therefore, your request to construct 
Panchayat Office building at Kavandachipa- 
layam cannot be complied with.” 
4. After hearing learned counsel for the petitioner 
for some time, I posed the question to him howa 
public interest litigation by the petitioner would 
lic in the present case. I pointed out to him the 
decisions in Subhash Kumar v. State of Bihar, 
ALR. 1991 S.C. 420: (1991) 1 S.C.C. 598: (1991)1 
S.C.R. 5, Sunil Batra v. Delhi Administration, A.I. R. 
1980 S.C. 1579, S.P.Gupta v. President of India, 
ALR. 1982 S.C. 149: 1981 S.C.C. (Supp.) 87 and 
Banwasi Seva Ashram v. State of U.P., A.I.R. 1987} 
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S.C, 374. According to those decisions a public 
interest litigation can be launched only: (1) when 
the actual aggrieved person is unable to approach 
the Court for redress owing to (a) such person 
being in custody or (b) such person belongs to a 
class or group of persons who are in a disadvan- 
taged position on account of poverty, disability or 
other social or economical impediment and are 
unable to enforce their rights; and (2) even where 
no particular person has been legally injured buta 
public injury has been caused by.the violation ofa 
constitutional principle, such as the independ- 
ence of thejudiciary, any person who is likely to be 
affected by such public injury, such as a lawyer, 
would be allowed to complain of such violation. 
Since it appeared to me that the present case 
would not come under any one of the abovesaid 
two categories of cases, I put the abovesaid ques- 
tion to the learned Counsel. Though he agreed 
that the case would not come under No.(1) of the 
abovesaid two categories, according to him, it 
would,come under No.(2) above. I am unable to 
agree with him in this regard. Even in the case of 
No.(2) above, only a person who is likely to be 
affected bysuch publicinjury would be allowed to 
initiatesuch an action. In the present case, itis not 
the case of the petitioner or his Association that 
he or the Association is likely to be affected by the 
abovesaid change in the location of the abovesaid 
Panchayat Office. That apart, the abovesaid change 
cannot be a violation of any constitutional prin- 
ciple. Nq doubt, learned: Counsel for the peti- 
tioner drew my attention to the allegationin para- 
graph 8 of thesupporting affidavit stating that the 
action of the respondents in taking steps to con- 
Struct the abovesaid panchayat office at Mettupa- 
layam is violative of Art.14 of the Constitution of 
India. But, I am absolutely unable to sce: any 
Substance in this argument. How Art.14 of the 
Constitution is violated by the abovesaid mere 
change of location is nowhere stated in the affida- 
vit. 
3. No doubt, learned Counsel for the petiuoner 
relied on J. Mohapatra and Co. v. State of Orissa, 
ALR 1984 S.C. 1572: (1984)4 S.C.C. 103, to contend 
that the present public interest litigation by the 
petitioner could be entertained. But, I find that in 
the said Supreme Court case, the writ petition 
‘challenged the selection of books for educational 
institutions and it has been only held that even 
persons whose books have been selected or who 
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have not submitted their books for selection have 
thestanding to maintain the writ petition. In other 
words, what appears to meis that thewrit petition- 
ers there was held to be not totally strangers to the 
cause in question thercin, but he was also con- 
cerned with the said case and only in that context 
the Supreme Court held that it was not necessary 
that the petitioner herein should himself have a 
personal interest in the matter. The said decision 
will have no application to the present case, where 
the petitioner is totally a third party to the cause in 
question, viz., location of the abovesaid Panchayat 
Office. Even according to the learned Counsel for 
the petitioner the Association headquarters is 
about 30 kilometres from the abovesaid village in 
question. Nowhcre it is also alleged that the peti- 
tioner or his Association will in any way be af- 
fected by the location of the Panchayat Office at 
Mettupalayam. Therefore, I hold that the present 
writ petition initiated by the petitioner is not 
maintainable. Even assuming that the writ peti- 
tion is maintainable by the petitioner herein, I see 
no merit in the writ petition. 

6. First ofall, I should point out that the abovesaid 
impugned reply dated 6.6.1994 has given reasons 
for coming to the conclusion to locate the abovesaid 
Panchayat office be located in at Mettupalayam. 
AS against the abovesaid reasons given, which 
have been extracted above, no exception ofall has 
been taken in the affidavit in support of the writ 
petition. On the other hand, all that the learned 
counsel submits is despite the above referred to 
resolution of the Panchayat in 1987 the 2nd re- 
spondent has refused to accede the request made 
by the petitioner, He further submits that as per 
Sec.43 of the Tamil Nadu Panchayats Act, the 
Executive Authority is obliged to carry out the 
resolutions of the Panchayat. These submissions 
also have no merits. First of all, the abovesaid 
resolution of the panchayat was passed long back, 
that is about 7 years ago. How, even as per the 
version of the Icarncd counsel, the abovesaid 
Panchayat which passed the said resolution has 
been superseded in 1989 and the 3rd respondent 
Special Officer has assumed office in the place of 
the Panchayat. So, ifa different decisions taken by 
the said 3rd respondent after about 7 years regard- 
ing the location of the Panchayat office, 1t cannot 
be said that Scc.43 of the Panchayats Act is vio- 
lated. 

7. Therefore, I see no reason to exercise the 
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jurisdiction of this Court under Art.226 of the 
Constitution of India. Hence the writ petition is 
not admitted, but dismissed. 


Wes, a 


Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.No.2096 of 1988 8th July, 1994, 
MSampathraj Bothra (Name amended as per order 
in E.A.No.278 of 1987 dated 28.1.1987) 

... Petitioner 

V. a 


Thiruvengadam ... Respondent. 


Civil Procedure Code (V of 1908), O.6, Rule 17 - 
Amendment ofname of judgment-debtor in decree - 
Procedure for - If can be done by filing execution 
application - Notice to judgment-debtor, if neces- 
sary. 

If the name of the judgment-debtor is to be amended. 
The application must be filed for amendment of 
decree alleging that he has got another name and 
that too after issuing notice to the judgment debtor 
and after hearing him. [Para. 4] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the decree, Court of the 
City Civil Court, (10th Assistant Judge) Madras, 
dated 28.1.1987 and made in E,A.No.278 of 1987 
in E.P.No.2090 of 1985 in O.S.No.9388 of 1976. 
M.Rathinamaravarman for M/s.Surana and Surana, 
for Petitioner. 

The Court made the folléwing 

ORDER: This civil revision petition is directed 
against the order passed E.A.No.278 of 1987 in 
E.P.No.2090 of 1985 in O.S.No.9388 of 1976 on 
the file of X Judge, City Civil Court, Madras. 

2. Short facts are: The respondent has obtained a 


money decree against S.R.Jain in O.S.No.9388 of. 


477 


1976. To realise the decree debt, he levied execu- 
tion in E.P.No.2090 of 1985 praying for arrest. The 
respondent filed E.A.No.278 of 1987 praying for 
an order toamend column No.11 in the Execution 
Petition by adding alias Sampathraj Bothra after 
S.R.Jain. Without ordering notice to the judg- 
ment-debtor, the court below had allowed the 
petition. Aggrieved by that order, M.Sampathraj 
Bothra has filed this revision petition. 

3. Learned counsel appearing for the revision 
petitioner would submit that S.R Jain and Sampa- 
thraj Bothra are totally different persons and without 
even ordering notice to’S.R.Jain in Execution 
Application, this amendment with regard to the 
name of the judgment-debtor has been made, that 
the order is erroneous since no notice was served 
on the judgment-debtor. Learned counsel for the 
revision petitioner would further submit that if at 
all any amendment is to be made, it can be done 
only by filing application to amend the decree and 
not by filing execution application. 

4. I have carefully considered the submissions 
made by the learned counsel for the revision peti- 
tioner. The order passed by the court below with- 
out giving notice to the judgment-debtor is clearly 
erroneous, If the name of the judgment-debtor is 
to be amended, the application must be filed for 
amendment of decree alleging that he has got 
another name and that too after issuing notice to 
the judgment-debtor and after hearing him. Tak- 
ing that view of the matter, I do not propose to go 
further to find out whethcr the defendant in the 
suit viz. S.R.Jain and M.Sampathraj Bothra in- 
whose name this civil revision petition is filed is 
one and the same person or different person in 
this revision since that is not necessary. For the 
infirmities which I have pointed out, the order 
passed in E.A.No.278 of 1987 is liable to be set 
aside. 

5. In view of the above, the civil revision petition 
is allowed and the order passed in E.A.No.278 of 
1987 in E.P.No.2090 of 1985 in O.S.No.9388 of 
1976 on the file of Assistant Judge, City Civil 
Court, Madras, is set aside. No costs. 


BS. =.. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, J. 

C.R.P.No.1854 of 1994 1rth July, 1994. 
Alamelu Ammal and others „Petitioners 
K Gopal and others ... Respondents. 


(A) Civil Procedure Code (V of 1908), O.5, Rule 17 
- Evidence Act (I of 1872), Sec.114(2) - Service of 
summons - Orders given in summons admitted to be 
correct - Tapal, ifsent normally will reach the place 
- Summons affixed as petitioners refused to receive 
summons - Summons if can be presented to have 
been served. 
The fourth petitioner examined as P.W.1 has denied 
the suggestion that petitioner have refused to 
accept the service when the summons was served 
on them. He has however, admitted that the ad- 
dress given in the summons is correct and nor- 
mally, if any tapal is sent it will reach the place. In 
the circumstances the presumption under Sec.114(e) 
of the Indian Evidence Act will certainly apply. In 
the present case, the records available in the court 
show that summons was affixed and service has 
been effected by such affixture. Prima facie, the 
records show that summons was affixed and it has 
not been controverted by P.W.1 who has entered 
into the witness box on behalfof the petitioners. In 
the circumstances no interference can be drawn 
that the affixture was not in accordance with the 
provisions of the Code of Civil Procedure. 
[Paras. 4, 5 & 6] 
(B) Tamil Nadu City Tenants’ Protection Act (II of 
1922), Sec.9 - Petitioners set ex parte in suit - Appli- 
cation to set aside ex parte decree allowed on pay- 
ment of costs - Application under Sec.9 filed within 
thirty days of setting aside ex parte decree but 3459 
days after being set ex parte - Service of simmons in 
suit served by affixture - Limitation held, started 
from date of affixture. 
In the circumstances, the presumption under 
Sec.114(e) of the Indian Evidence Act will cer- 
tainly apply. In the present case, the records avail- 
able in the court show that summons was affixed 
and service has been effected by such affixture. 
Hence, limitation has to be reckoned from the 
date ofsuch service. Itis not open to the petitioner 
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to contend that the limitation will not start run- 
ning from the date of such service. [Para. 5] 
Cases referred to: 

Mrs.Emkemma Bai v. Ravikumar, (1922)1 L. Wg 
54. [Para. 6] 

Abdul Salam Rowther v. State Bank of India, (1993)2 
M.L.J. 124. [Para. 6] 

Petition under Sec.115 of Act V 1908 praying the 
High Court to revise the Order of the Court of the 
I Additional District Munsif, Coimbatore, dated 
27.4.1994 and made in I.A.No.625 of 1993 in 
O.S.No.3286 of 1981. 

K.Sengottian for K.Mahendran 
K Kalyanasundaram, for Petitioners. 
The Court made the following . 
ORDER: This revision is against an order dis- 
missing the application for condonation of delay 
0f3459 days in filing an application under Sec.9 of 
the City Tenants’ Protection Act. Petitioners were 
set ex parte in O.S.No.3286 of 1981 and an ex parte 
decree was passed on 12.1.1982 in the said suit. 
Petitioners filed an application to set aside the ex 
parte decree and by orders dated 22.12.1992, the 
decree was set aside and that was after the condi- 
tion imposed by the court of payment of costs of 
Rs.100 was satisfied by the petitioners. 

2 Petitioners filed L A.No.625 of 1993 on 18.1.1993 
for condonation of delay of 3459 days in filing an 
application under Sec.9 of the City Tenants’ Pro- 
tection Act. The court below has held that the 
delay is not properly explained and the petitioner 
are not entitled to have the delay condoned. The 
contention of the petitioners’ counsel is that there 
was no question of delay as the application had 
been filed within thirty days from the date when 
the ex parte decree was set aside and the applica- 
tion must be deemed to be in time. That conten- 
tion was rejected by the court below. 

3. In this revision petition, it is argued by the 
petitioners’ counsel that the application to set 
aside the ex parte decree was itself filed only on the 
ground that there was no service of summons on 
the petitioners in the suit and once the decree is 
set aside, it must be deemed that the court had 
accepted the case of petitioners that summons was 
not served on the petitioners in the suit. Learned 
counsel further contended that the suit having 
been restored to file and no summons in the suit 
having been served on the petitioner they are 
entitled to maintain an application under Sec.9 of 
the Act. 


and 


1) Padmavathi Ammal v. Alamelu Ammal 


4. There is no merit in this contention. It is seen 
that the order made on the application to set aside 
the ex parte decree, did not give any finding on the 
~ question, whether the petitioners were served or 
not. The order simply states, “Petition is allowed 
on payment of costs of Rs.100 on or before 
21.12.1992. Call on 22.12.1992.” As the amount 
was paid, consequential order was passed on 
22.12.1992, allowing the petition. As there is no 
finding in the said order, no inference can be 
drawn in favour of the petitioners that their case 
was accepted. On the other hand, court below has 
found from the records of the court, as well as 
Exs.A-1 to A-3 marked in the present case, that 
Summons was served on the petitioner by affix- 
ture, as the petitioners refused to receive the 
summons. Relying on the seme the court below 
held that the limitation started running from the 
date of such service. Learned counsel contends 
that was not effected in accordance with the pro- 
visions of O.5, Rule 17,C.P.C. and the evidence of 
the fourth petitioner as P.W.1 in the present pro- 
ceedings, will prove thesame. I have gone through 
the deposition of P.W.4 in the present case. He has 
notstated anywhere that summons was not affixed 
in the residence of the petitioners. He has denied 
the suggestion that petitioners have refused to 
accept the service when the summons was served 
on them. He has however admitted that the ad- 
dress given in the summons is correct and nor- 
mally if any tapal is sent, it will reach the place. 
5. In the circumstances, the presumption under 
Sec.114(e) of the Indian Evidence Act will cer- 
tainly apply. In the present case, the records avail- 
able in the court show that summons was affixed 
and service has been effected by such affixture. 
Hence, limitation has to be reckoned from the 
date ofsuch service. It is not open to the petitioner 
to contend that the limitation will not start run- 
ning from the date of such service. 

6. Learned counsel places reliance on the judg- 
ment of this Court in Mrs.Emkamma Bai v. 
Ravikumar, (1992)1 L.W. 54. In that case, sum- 
mons was served on a person found in the house, 
who was not authorised to receive the summons. 
Relying on the provisions of 0.5, Rule 15, C.P.C. 
I held that there was no proper service as contem- 
plated in the Code of Civil Procedure. Following 
the said judgment, another learned Judge has, in 
Abdul Salam Rowther v. State Bank of India, (1993)2 
M.LJ. 124, held that when summons is said to 
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have been affixed on the door of the house, the 
requirements of O.5, Rule 17, C.P.C., should be 
strictly complied with. In the absence of such 
compliance, summons could not be said to have 
been served properly. Neither of the rulings will 
apply to the present case. Prima facie, the records 
show that summons was affixed and it has not been 
controverted by P.W.1 who has entered the wit- 
ness box on behalf of the petitioners. In the circum- 
stances, no inference can be drawn that the affix- 
ture was not in accordance with the provisions of 
the Code of Civil Procedure. 

7. In the result, there is no merit in this civil 
revision petition. This C.R.P. is dismissed. 


BS. ---- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Govardhan, J. 


C.M.A.No.475 of 1985 11th August, 1994. 
Padmavathi Ammal and others „Appellants 
v. 

Alamclu Ammal and others .... Respondents. 


Civil Procedure Code (V of 1908), O.14 and O.41, 
R.23 - No specific issue on particular point framed in 
trial court - Parties going to trial with regard to that 
issue in mind - Attention of court drawn to subject- 
matter of that issue - Order remanding suit for fresh 
disposal after framing that issue - Propriety of. 

Even though there is no specific issue framed 
during the trial in the trial court, the parties went 
to trial and adduced evidence with regard to a 
particular issue in mind and the attention of the 
Court was also drawn to the subject-matter of the 
above issue, there is no necessity for thesuit being 
remanded for the specific purpose of framing an 
issue and give a finding. No doubt the powers of 
the remand under Rule 23 of 0.41 of the Code of 
Civil Procedure aré wide. But when the trial court 
has decided all the disputes between the parties 
after considering the evidence placed before it, 
even though there was no specific issue framed for 
a particular point at dispute, the remand of the 
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suit for framing a specific issue on that point is not 
called for at all. 0.41, Rule 23 of the Code of Civil 
Procedure being mandatory and not merely a 
formality unless the appellate court records that 
the judgment of the trial court is erroneous and is 
liable to be reversed or set aside remitting the 
matter for fresh disposal not proper. = /Para. 8] 
Case referred tô: 

Bhairab Chandra v. Ranadhir Chandra, A I.R. 1988 
S.C. 396: (1988)1 S.C.C. 383: (1988)] Rent.CJ. 
143. (Para. 8] 

T.K. Seshadri, for Appellants. 

The Court delivered the following: 
JUDGMENT: This appeal arises out of the judg- 
ment passed by the learned Subordinate Judge, 
Sivaganga, dated 24.11.1984 in A.S.No.145 of 1982 
remitting the suit O.S.No.209 of 1981 to the trial 
court for fresh disposal as per the directions given 
in the judgment. 

2. The case of the plaintiff is one for delivery of 
possession and permanent injunction against the 
respondents and the plaintiff relies upon a Will 
executed by one Gomathi Ammal in his favour on 
14.8.1978. 

3. The defendants resisted the same contending 
that Gomathi Ammal had no right to execute any 
will and she had not validly executed any Will. 

4, The trial court after considering the evidence 
placed before it, Has held that the Will executed by 
Gomathi Ammal is true and valid and it was 
executed while she was in a sound and disposing 
state of mind and therefore the plaintiff is entitled 
to right. over the suit properties and granted a 
decree as prayed for. 

5. Against the said judgment and decree, of the 
trial court, the defendants have preferred an ap- 
peal before the Subordinate Judge, Sivaganga. 
The learned Subordinate Judge has observed in 
his judgment that there i$ no issue framed as to 
whether the Will executed by Gomathi Ammal is 
true and valid and therefore. The judgment of the 
trial court is liable to be set aside and allowed the 
appeal and remitted the matter to the trial court 
for fresh disposal after framing an issue as to 
whether the Will executed by Gomathi Ammal is 
true and valid. 

6. Against the judgment of appellate court, the 
plaintiffs have preferred this appeal. 

7. The learned counsel appearing for the appel- 
lants would argue that the learned Subordinate 
Judge before whom the appeal was filed by the 


The Madras Law Journal Reports 


1994 


fespondents-defendants, has remanded the mat- 
ter for fresh disposal only on the ground that there 
was no specific issue with regard to the genuine- 
ness of the Will executed by Gomathi Ammaland 


the learned Subordinate Judge has failed to con- 7 


sider that even though there is no specific issue, 
the trial court has considered the validity of the 
Will in paragraphs 9 to 11 of its judgment and 
therefore the order of remand is improper and it 
has to be set aside. In paragraph 9 of its judgment, 
the trial court has considered the evidence of the 
Medical Officer who had given treatment to 
Gomathi Ammal and who had attested the Will 
and the evidence of the compounder who had also 
attested the Will and has observed that there is 
evidence to show that the testator had executed 
the Will while in a sound and disposing state of 
mind. In paragraph 10, the trial court has consid- 
ered the agreement said to have been executed 
between Gomathi Ammal and another and has 
given a finding that the said agreement does not 
give sufficient reasons for cancelling the Will 
executed by Gomathi Ammal. It is thus seen that 
even though there is no specific issue framed by 
the trial coyft with regard to the genuineness of 
the Will executed by Gomathi Ammal on 14.8.1978, 
it has considered the circumstances under which 
the Will had been executed, the mental as well as 
the physical capacity of the testator who had exe- 
cuted the Will, the hallowness of the defendants’ 
version whether the Will had subsequently been 
cancelled and has come to the conclusion that the 
Will had been exccuted by Gomathi Ammal while 
in a sound and disposing state of mind. While so, 
the lcarned Subordinate Judge has not considered 
all these facts and has allowed the appeal and has 
remitted the matter to the trial court for fresh 
disposal only on the ground that there is no spe- 
cific issue. 

8. It has been held in the decision reported in 
Bhairab Chandra v. Ranadhir Chandra, A.LR. 1988 
S.C. 396: (1988)] S.C.C. 383: (1988)1 Rent.C.J. 
143, that in an eviction proceeding filed on the 
ground of bona fide need of a landlord, there was 
no issue framed in the trial court with regard to the 
availability of alternative suitable accommoda- 
tion, but parties went to trial and adduced evi- 
dence with this issue in mind, and the attention of 
the court was also drawn to the existence of an- 
other house belonging to the landlord, and that 
house being not vacant, there was no need for the 
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suitbeingremanded fora finding on that question. 
Their Lordships of the Supreme Court have held 
that though formally no issue was framed, the 
parties went to trial and adduced evidence with 
this issue in mind and have drawn the attention of 
the court to the existence of another house be- 
longing to the appellant and the said house being 
not vacant and there is, therefore, no need for 
matter being remanded for a finding on the ques- 
tion whether alternative suitable accommodation 
is available for the appellant. When we apply the 
principle laid down in the above decision, we have 
to necessarily come to the conclusion that even 
though there is no specific issue framed during the 
trial in the court, the parties went to ‘trial and 
adduced evidence with regard toa particular issue 
in mind and the attention of the court as also 
drawn to thesubject-matter of the above issuc and 
therefore, there is no necessity for the suit being 
remanded, for the specific purpose of framing an 
issue and givinga finding. No doubt, the powers of 
the remand under Rule 23 of O.41 of the Code of 
Civil Procedure are wide. But, when the trial court 
has decided all the disputes between the partics 
after considering the evidence placed before it, 
even though there was no specific issue framed for 
a particular point at dispute, the remand of the 
suit for framing a specific issue on that pointis not 
called for at all. O.41, Rule 23 of Code of Civil 
Procedure being mandatory and not merely a 
formality unless the appellate court records that 
the judgment of the trial court is erroneous and is 
liable to be reversed or set aside remitting the 
matter for fresh disposal is not proper. In the 
present case, it cannot be stated that the lower 
appellate court has given a finding that the judg- 
ment of the trial court is erroncous and is liable to 
be reversed or set aside to justify the order of 
remand. In that view, I am of opinion that the 
judgment of the learned Subordinate Judge, Siva- 
ganga allowing the appeal and remitting the mat- 
ter to the trial court for fresh disposal is liable to 
be sct aside. 

9. In the result, the appeal is allowed and the 
judgment and decree of the lower appellate court 
are set aside and the lower appellate court is 
directed to consider the entire evidence afresh and 
render a finding by itself on the subject-matter of 
the appeal. No costs. 


BS. 
MLJ 61 


Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.No.3919 of 1986 Sth July, 1994. 
P.Rama Iyer ... Petitioner 
v. 

V.Ramaswami Naidu ... Respondent. 


Limitation Act (XXXVI of 1963), Sec.5 - Execution 
petition filed in time - Returned several times, finally 
on 23.2.1985 - Bundle misplaced - Petitioner away 
from Madras for one year - Execution petition repre- 
sented after a delay of three years and seven months 
- Every day's delay not explained - Delay if can be 
condoned. 
So far a‘: the contention that every day’s delay 
should be explained is concerned, such a view has 
been reversed by the Supreme Court in several 
decisions. Such a theory is now absolute. A liberal 
approach is taken while condoning the delay and 
at the same time, if the dclay remains totally 
unexplained, it will not be condoned. Taking into 
consideration the facts and circumstances of the 
case, the court, is clear that this is a in which the 
decision in ¥.Cusbar v. K.Subbarayan, 1933 T.L.NJ. 
375, has to be applicd and the application has to be 
allowed on payment of costs. [Para. 6] 
Casc referred to: 
Y.Cusbar v. K. Subbarayan, 1933 T.L.N.J. 375. 
{Paras. 5, 6] ` 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of tlic City Civil 
Court (X Assistant Judge), Madras, dated 28.8.1986 
and made in E.A.No.5 of 1986 in O.S.No.3200 of 
1961. 
S.Parthasarathy, K.Subramanyan, for Petitioner. 
P.Wilson for Mis.R.Sankarasubbu and Chan- 
drasekaran, for Respondent. 
The Court made the following 
ORDER: This civil revision petition is directed 
against the order passed in E.A.No.5 of 1986 in 
O.S.No.32 of 1961 on the file of the Assistant 
Judge, City Civil Court, Madras. 
2. Short facts are: The revision petitioner had 
obtained a money decree against the respondent. 
He filed an execution petition to realise the decree 
debt. That was returned. After return the execu- 
tion petition was represented aftcra delay of three 


482 


years and seven months with a petition in E.A.No.5 
of 1986 for condoning the delay. that was resisted 
by the respondent. After enquiry, the court below 
has dismissed the petition praying for condoning 
the delay. Aggrieved by that order, the petitioner 
in the court below has come forward with this 
revision petition. 
3. Mr.S.Parthasarathy learned counsel appearing 
for the petitioner, would submit that the execu- 
tion petition was filed in time and so there was no 
fault on the part of the revision petitioner,that the 
delay was only in numbering the same and that if 
the delay is not condoned, he cannot execute the 
decree at all inasmuch as 12 years period has 
expired. He further submitted that in the circum- 
stances of the case for and the reason given in the 
affidavit for the delay, the delay ought to have 
been condoned and the court below was wrong in 
dismissing the same. 
4. Per contra, learned counsel for the respondent 
would submit that every day’s delay ought to be 
explained, that valuable right had accrued to the 
respondent and that cannot be disturbed by vague 
allegations and that on the materials placed be- 
fore the court below, the order of the court below 
is correct. 
5. I have carefully considered the submissions 
made by learned counsel on both sides. In Y.Cusbar 
v. K.Subbarayan, 1933 T.L.N.J. 375, the First Bench 
of this Court had occasion to consider a similar 
case in which there was delay of 1191 days in 
representing the papers and for condoning the 
delay in representation of the papers an applica- 
tion was filed with a supporting affidavit by the 
Advocate’s clerk explaining the delay. On the 
above facts it was held as follows: 
“This is not case where in the appeal has becn 
filed out of time. This is a case in which the 
appeal is filed in time. Thercfore, it cannot be 
said that the decree under appcal has assumed 
finality and the right has been accrucd to the 
respondent. The delay in representation ofthe 
papers in the instant case, cannot be put to the 
account of the party. Several times, it happens 
due to the mistake on the part of the advocate’s 
clerk or the advocates in presenting the ap- 
peal. Therefore, the court has to take care to 
see that the justice does not suffer in such 
cases, if there is any undue delay in representa- 
tion of the papers, it can be compensated by 
awarding costs.” 
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6. In this case, the revision petitioner himself has- 
filed an affidavit in support of the application and 
E.A.No.5 of 1986. In it he has stated that he filed 
execution petition and it was returned several 
times and after 23.2.1985, the bundle was mis- 
placed and the same was traced and represented 
and hence, the delay and occurred. He has also 
stated that he was away from Madras for aboutone 
year to his native place for the treatment of his 
wife. This affidavit would show that because of the 
misplacement of the bundle and since the peti- 

tioner was away from Madras for one year, the 
delay has occurred. In the counter affidavit filed by 
the respondent it stated that this delay should be 
explained, that he has acquired a valuable right 
and it cannot be disturbed. So far as the conten- 
lion that every days delay should be explained is 
concerned, such a view has been reversed by the 
Supreme Court in several decisions. Such a theory 
is now absolute. A liberal approach is taken while 
condoning the delay and at the same time if the 
delay remains totally unexplained, it will not be 
condoned. Taking into consideration the facts and 
circumstances of the case, I am clear that this is a 

case in which the decision in Y.Cusbar v. 

K Subbaraydn, 1993 T.L.N.J. 375, has tobe applied 
and the application has to be allowed on payment 
of costs. 

7. In the result, this civil revision petition is al- 
lowed setting aside the order of the court below. 

Consequently, E.A.No.5 of 1986 shall stand al- 
lowed on condition that the petitioner hercin 
paying a cost of Rs.1,000 within a period of four 
weeks from today to the Icarned counsel appear- 
ing for the respondent or depositing the amount 
in the court below, failing which the application 
shall stand dismissed. 


B.S. ---- Petition allowed. 


il] 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: K.4.Swami, C.J. and Somasundaram, d. 


W.A.No.841 of 1993 26th July, 1994, 


A K-S.T. Radhakrishnan — Appellant 
The Deputy Commissioner, Hindu Religious and 
Charitable Endowment Department, Tirunelveli, 
Tirunclvcli-Kattabomman District and others 
„Respondents. 


Tamil Nadu Hindu Religious and Charitable En- 
dowments Act (XXI of 1959), Secs.54 and 69 - 
Orders under - Finality of - Temple dispute as to 
appointment of hereditary trustee - Deputy Commis- 
sioner appointing appellant as hereditary trustee - 
Enquiry not conducted - Suit filed in Sub-Court 
already - Deputy Commissioner passing an order - 
Notice not given to appellant - Single Judge in writ 
petition quashing order - Direction to the Deputy 
Commissioner to pass suitable orders - Notice to be 
‘given to all representatives - Enquiry by Deputy 
Commissioner - If shall be continued when there is 
a suit before civil court, 
In a dispute between the appellant and the 4th 
respondent both sons of a deceased hereditary 
trustee of a temple, the Deputy Commissioner of 
H.R. & C.E. appointed the appellant as the he- 
reditary trustee without making any enquiry. The 
4th respondent filed an application that order was 
bad in law as it was passed without an enquiry. He 
had already filed a suit O.S.No.16 of 1933 in Sub- 
‘Court, Tirunelveli, in which the appellant was 
arrayed as one of the defendants. The Deputy 
Commissioner passed an order on 8.5.1993 with- 
out issuing notice to the appellant. Ina writ peti- 
lion, a single Judge quashed that order and di- 
rected the Deputy Commissioner, to hold an enquiry 
after notice to all representatives ofthe hereditary 
trustee. In appeal, 
Held: Under, the provisions of the Tamil Nadu 
Hindu Religious and Charitable Endowments Act, 
ultimately the question as to who is hereditary 
trustee has to be decided by the civil court only. 
The proceedings under the provisions of the Act 
before the Deputy Commissioner and the appel- 
late authority, if not challenged in the civil court 
will hold the ficld but in a case like this where there 
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is already a suit filed prior to the order passed on 
29.1.1993 concerning the very same subject, whether 
it is necessary to permit the Deputy Commis- 
sioner to continue the procecdings. On going 
through the records, it is found that the order 
dated 29.1.1993 lras been passed without holding 
anenquiry as required by Sec.54 of the Act. Under 
these circumstances, ifthe civil court is directed to 
decide as it has been seized of the matter including 
the interim order in order to ensure the proper - 
management of the temple during the pendency of 
the suit and also safeguard the interests of both 
sides, the proceedings before the Deputy Com- 
missioner need not be allowed to go on as it would 
amount to duplication of the proceedings. Fur- 
ther, in (he presence of suit filed by the parties, the 
proceedings under Sec.54 of the Act and further 
appeal under Sec.69 of the Act and the order 
passed therein will not assume any finality. In the 
interest of saving public time and also the unnec- 
essary hardship to the parties, the court is of the 
view that the proceedings before the Deputy 
Commissioner can be directed to wait until the 
civil court decides the suit. [Para. 4] 
Appeal under Clause 15 of the Letters Patent 
against the Order of AR.Lakshmanan, J., dated 
7.7.1993 and madc in the exercise of the Special 
Original Jurisdiction of the High Court in 
W.P.No.10008 of 1993 presented under Art.226o0f 
the Constitution of India to issue a writ of certi- 
orari calling for the records relating to the order of 
the 1st Respondent passed in his proceedings 
Na.Ka.No.69/193 A1, dated 8.5.1993, in cancel- 
ling the petitioner's appointment as Hereditary 
Trustee of the Sri Suyambulinga Swamy Thirukkoil, 
Ovari, Tirunelveli Kattabomman District and 
appointing the 2nd respondent as fit person and 
quash the same. 

A.L.Somayaji, Senior Counsel for N. Paul Vasan- 
thakumar, K.Ravichandrababu and T.S.Sivagnanam, 
for Appellant. 

P.M.Baskaran, for Respondent Nos.1:-and 3. 
A.Subramanya lyer, for Respondent No.2. 

K Srinivasan, for Respondent No.4, 

The Judgment of the Court was delivered by 
K.A.Swami, C.J.: At the stage of admission, notice 
was issued to the respondents. Accordingly, they 
have put in appearance through counsel. As the 
matter lies ina narrow compass, it isadmitted and 
heard for final disposal. 

2. This writ appeal is preferred against the order 
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dated 7.7.1993 passed by the learned single Judge 
in W.P.No.10008 of 1993, Learned single Judge 
has allowed the writ petition, quashed the order 
dated 8.5.1993 and directed the Deputy Commis- 
sioner, Hindu Religious and Charitable Endow- 
ments Department, Tirunelveli, to give notice to 
all representatives of the hereditary trustee and 
also the 2nd respondent (Executive Officer) and 
to pass suitable orders in accordance with the 
provisions of the Hindu Religious and Charitable 
Endowments Act, 1959 (hereinafter referred to as 
the Act). Learned single Judge has also further 
directed that till such time, the petitioner/ appel- 
lant is permitted to continue as hereditary trustee. 
There is also a further direction that the ist re- 
spondent will consider the claims ofall the parties 
and pass final order, within 3 months from the 
date of receipt of the order. 

3. There is a dispute between the appellant and the 
4th respondent as to who should be appointed as 
hereditary trustee of the temple in question. The 
father of the appellant and the 4th respondent 
died on 2.1.1993. Till then, he was the hereditary 
trustee. After his death, the dispute has arisen. By 
the order dated 29.1.1993, the Deputy Commis- 
sioner appointed the appellant as the hereditary 
trustee of the temple in question. Thereafter, the 
4th respondent filed an application that an order 
on 29.1.1993 the order has been passed without 
holding an inquiry, even though he had filed an 
objection on 10.1.1993 and assuch, it is bad in law. 
Further, he has stated that hé has already filed a 
Suit being O.S.No.16 of 1993 in Sub Court, 
Tirunelveli, to which the present appellant has 
also been arraycd, as defendant claiming that he 
should be declared as hereditary trustee, The Deputy 
Commissioner acting upon the representation of 
the 4th respondent has passed an order on 8.5.1993 
without cven issuing notice to the appellant only 
on the ground that the suit already been filed by 
the 4th respondent and the civil court is seized of 
the matter. Therefore, learned single Judge has 
held that the order dated 8.5.1993 having been 
passed without notice to the appellany petitioner 
cannot be sustained, accordingly, has quashed the 
order and remitted the matter with certain direc- 
tions as stated above. 

4. Now, the question for consideration is, when 
the partics have already approached the civil court 
and civil court is seized of the matter whether the 
proceedings before the Deputy Commissioner 
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should be allowed to continue. Under the provi 
sions of the Act, ultimately, the question as to who 
is the hereditary trustce, has to be decided by th 
civil court only. The proceedings under the provi- 
sions of the Act before the Deputy Commissione 
and the Appellate Authority if not challenged in 
the civil court, will hold the field, but, in a case like 
this where there is already a suit filed even prior to 
the order passed on 29.1.1993 concerning the ve 
same subject, whether it should be necessary to 
permit the Deputy Commissioner to continue the 
procecdings. It is submitted on behalf of the 4th 
respondent that as the order dated 29.1.1993 has 
been passed without holding an inquiry the same 
cannot be considered to have been a valid order 
passed under Sec.54 ofthe Act, henceit should not 
be allowéd to hold the field, as the same is likely to 
affect the decision of the civil court. Learned 
counsel appearing for the appellant fairly submit- 
ted that as the matter is seized by the civil court, 
the question of placing reliance on the orderdated 
29.1.1993 does not arise and it need not be relied 
upon by the civil court. On going through the 
records also, we find that the said order has been 
passed without holding an inquiry as required by 
Sec.54 of the Act. Under these circumstances, if 
the civil court is directed to decide as it has been 
seized of the matter including the interim order in 
order to ensure the proper management of the 
temple during the pendency of the suit and also 
safeguard the interests of both sides, the proceed- 
ings before the Deputy Commissioner need not be 
allowed to go on, as it would amount to duplica- 
tion of the proceedings. Further, as already pointed 
out, in the presence of the suit filed by the parties, 
the proccedings under Sec.54 of the Act and fur- 
ther appeal under Scc.69 of the Act and the order 
passed therein will not assume any finality. In the 
interest of saving public time and also the unnec- 
essary hardship to the parties, we are of the view 
that the proceedings before the Deputy Commis- 
sioner can be directed to wait, until the civil court 
decides the suit. 

5. We accordingly dispose of the appeal in the 
following terms: 

(i) The order passed by the learned single Judge 
remitting the matter to the Deputy Commissioner 
is not disturbed. However, the further directions 
given therein are set aside. 

(ii) The Sub-Court, Tirunelveli, shall decide the 
interlocutory applications filed by the parties within 
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4 weeks from the date of receipt of a copy of this 
judgment, without reference to the order dated 
29.1.1993 passed by the Deputy Commissioner 
appointingtheappellantas the hereditary trustee. 
The civil court shall decide on the basis of the 
pleadings of the parties and the evidence pro- 
duced before it and not on the basis of the order 
dated 29.1.1993. All the contentions of the parties 
are left open. 

(iii) In the mean while, until the civil court de- 
cides, in order to ensure that the management of 
the temple does not suffer, the appellant will 
continue to function as hereditary trustee, as has 
been directed by the learned single Judge. 

There shall be no order as to costs. 


BS. ---- Appeal disposed of giving directions. 


IN THE HIGH COURT: OF JUICES AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.No.904 of 1994 6th July, 1994. 
G.Gowri ... Petitioner 
Vv. 

B.Gancsan ... Respondent. 


Civil Procedure Code (V of 1908), Sec.10 - Consti- 
tution of India (1950), Art.227 - Wife filing suit for 
maintenance against husband for herself and chil- 
dren r Maintenance ordered - Appeal filed against 
quantum of maintenance - Enhancement ordered 
by High Court - Appeal pending against enhance- 
ment - Wife filing another suit for enhancement of 
maintenance in Family Court - Suit stayed - Order, 
if sustainable. 

The plain language of Sec.10 of Civil Procedure 
Code would show that the section can be invoked 
only in a case where the matter in the carlicr suit 
is directly and substantially in issue in the later 
suit. In the instant case, the Wife and the Children 
have filed the suit for maintenance against the 
husband. Regarding quantum of maintenance, the 


485 


earlier suit was filed on circumstances and cost of 
living which were prevalent at the time of filing of 
the earlier suit. The Wife and Children are en- 
titled for the enhanced quantum of maintenance 
in case of change of circumstances. The change of 
circumstances is the sine quo non for the subse- 
quentsuit claiming enhancement of maintenance. 
The very nature of the claim is not in issue directly 
and substantially in the earlier suit. The circum- 
stances and the cost of living that were prevalent 
factors for the subsequent suit. The cost of living 
available in the latter suit can, by no stretch of 
imagination, be said to be directly and substan- 
tially in issue in the previously instituted suit. 
While so, the court below is thoroughly wrong in 
ordering the application by invoking Sec.10, C.P.C. 
andit calls for interference by exercising powers of 
jurisdiction under Art.227 of Constitution of In- 
dia. [Para. 5] 
Petition under Art.227 of the Constitution of 
India, praying the High Court to revise the Order 
of the Family Court, Pondicheery (Camp at Karai- 
kal), dated 8.10.1983 and made in I.A.No.4 of 1993 
in O.P.No.97 of 1991. 

V. Radhakrishnan, for Petitioner. 
K.P.Gopalakrishnan, for Respondent. 

The Court made the following 

ORDER: This civil revision petition, filed under 
Art.227 of the Constitution of India is directed 
against the order passed in I.A.No.4 of 1993 im 
O.P.No.97 of 1991 on the file of Family Court, 
Pondicherry. 

2. Short facts are: The revision petitioner had 
earlier filed suit in O.S.No.34 of 1984 for mainte- 
nance against the respondent and the trial court 
ordered maintenance at the rate of Rs.350 p.m. 
Aggrieved by the quantum of maintenance, the 
revision petitioner filed A.S.No.732 of 1984 on 
the file of this Courtand this court had allowed her 
appeal and enhanced the maintenance at the rate 
of Rs.550 p.m. Aggrieved by the said judgment, 
the respondent had filed appeal in L.P.A.No.123 
of 1991 and it is pending. While so, the revision 
petitioner filed O.P.No.97 of 1991 for enhance- 
ment of maintenance before the Family Court, 
Pondicherry. While so, the respondent had filed 
petition under Sec.10, C.P.C. in ILA.No.4 of 1993 
praying for stay of the trial ofthe Original Petition 
in O.P.No.97 of 1991. That was opposed by the 
revision petitioner. After hearing both sides, the 
learned judge of the Family Court, Pondicherry, 
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had allowed the application. Aggrieved by the 
same, the respondent in I.A.No.4 of 1993 has filed 
this revision petition. | 
3. Mr.V.Radhakrishnan, learned counsel for the 
revision petitioner would submit that the claim 
for maintenance in the earlier suit was at the rate 
of Rs.550 p.m. and that was based on cost of living 
and other circumstances which were prevalent at 
that time and now in view of the steep increase in 
the cost of living, another suit was filed for en- 
hancement of maintenance under common law 
and it cannot be stated that the subject-matter of 
the earlier suit and the subject-matter of the pres- 
ent suit are one and the same so as to call for the 
application of Sec.10, C.P.C. . 
4. Per contra, Mr.K.P.Gopalakrishnan, learned 
counsel for the respondent, would submit that in 
L.P.A.No.123 of 1991, this Court had stayed the 
proceedings and that decision in L.P.A.No.123 of 
1991 has gota direct bearing to the subject matter 
in O.P.No.93 of 1991 and hence the order of the 
court below is correct. He would further submit 
that if the revision petitioner is aggrieved, she 
ought to have filed regular revision and the pres- 
- ent case would not fall within the scope of Art.227 
Of the Constitution of India. 
5. I have carefully considered the submissions 
made by learned counsels. To consider the sub- 
missions, Sec.10, C.P.C. needs extraction. It beads 
as follows: 
“No court shall proceed with the trial of any 
suit in which the matter in issue is also directly 
and substantially in issue in a previously insti- 
tuted suit between thesame parties or between 
parties under whom they or any of them claim 
litigating under the same title where such suit 
is pending in the same or any other court in 
India having jurisdiction to grant the relief 
claimed, or in any court, beyond the limits of 
India established or continued by the Central 
„Government and having like jurisdiction, or 
before the Supreme Court”, 
The plain language of the section would show that 
Sec.10, C.P.C. can be invoked only in a case where 
the matter in the earlier suit is directly and sub- 
stantially in issue in the later suit. In the instant 
case, the wife and the children have filed the suit 
for maintenance against the husband. Regarding 
quantum of maintenance, earlier suit was filed on 
the circumstances and cost of living which were 
prevalent at the time of filing of earlier suit. The 
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wifeand the children areentitled for the enhanced 
quantum of maintenance, in‘case of change of 
circumstances. The change ofcircumstances is the 
sine quo non for the subsequent suit, claiming 
enhancement of maintenance. The very nature of 
the claim is not the issue directly and substantially 
in the earlier suit. The circumstances and cost of 


‘living that were prevalent at the time of filing of 


earlier suit are not the relevant factors for the 


subsequent suit. The cost of living available in the 


latter suit can by nostretch of i imagination, besaid 
to be directly and substantially in issue in the 
previously instituted suit. While so, the court below 
is thoroughly wrong in ordering the application by 
invoking Sec.10, C.P.C. and it calls for interfer- 
ence by exercising powers of jurisdiction under 
Art.227 of the Constitution of India. From the 
affidavit filed by the respondent in I.A.No.4 of 
1993 I find that the court had directed him to 
continue to pay Rs.550 p.m. to the petitioner. 
That is the amount: awarded by this Court in 
A.S.No.732 of 1984. So it cannot be said that there 
was a wholesome stay of the proceedings in 
O.S.No.34 of 1984. In view of what I have stated 
above, I am clear that the order of the court below 
is liable to be interfered with and set aside by 
virtue of Art.227 of the Constitution of India. The 
civil revision petition is allowed and the order 
passed in ].A.No.4 of 1993 in O.S.No.97 of 1991 on 
the file of Family Court, Pondicherry, is set aside. 
No costs. 


+ 


B.S. ---- Petition allowed. 


lij Mini v. James Koshy Alexander (Srinivasan, J.) (F.B.) 


[Full Bench] 
IN THE HIGH COURTOF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, Raju and AR.Lakshmanan, 
JI. 


Matrimonial Case No.32 of 1988 

17th August, 1994. 
Mini Petitioner 
y 


James Koshy Alexander and others ... Respondents 


Indian Divorce Act (IV of 1869), Sec.19(5) - Lunacy 
Act (IV of 1912), Sec.3(5) - Mental Health Act 
(1987) - Person suffering schisophrenia at time of 
marriage and continuing to suffer from it- Person 
held to be lunatic - Marriage declared null. 

In the Indian Lunacy Act, 1912 the expression 
‘lunatic’ was defined in Sec.3(5) as meaning an 
idiot or person of unsound mind. The definition is 
very wide in its terms and will certainly include a 
schisophrena. In the Mental Health Act, 1987 
which replaced the Indian Lunacy Act, 1912, the 
expression ‘lunatic’ is not used, but instead the 
expression ‘mentally ill person is used. The evi- 
dence has made out that the first respondent was 
suffering from schizophrenia at the time of mar- 
riage and continues to suffer from the same men- 
ta] illness. In the facts and circumstances of the 
case, the court has no hesitation to hold that the 
petitiqner has proved ‘her case that the first re- 
spondent was a lunatic at the time of marriage as 
contemplated in Sec.19(5) of the Indian Divorce 
Act consequently the decree declaring the mar- 
riage to be nullity is confirmed. {Paras. 11 and 12] 
Cases referred to: 

Ingram v. Nyatt, (1828)1 Hag.E.R.401. [Para. 9} 
Pronab Kumar v. Krishna Ghosh, A.I.R. 1975 Cal. 
109. [Para. 10] 

Case referred by the Principal District Judge, 
Coimbatore in his letter D.O.426 /1.9.1988 dated 
30.8.1988, for confirmation by the High Court 
under Sec.20 of the Indian Divorce Act, of the 
decree dated 21.6.1988 and passed in I.D.0.P.No.30 
of 1987. 

The Order of the Court was made by 

Srinivasan, J.: In the Original Petition which is 
filed for declaration of nullity of the marriage by 
the wife, itis stated by her that the first respondent 


487 


who was married by heron 25.8.1985 was a lunatic 
at the time of marriage. She has impleaded the 
parents of the first respondent as respondents 2 
and 3 in the original petition. All the three respon- 


dents remained ex parte. 


2. The petitioner has given evidence as P.W.1 she 
has spoken to the fact that ever since the marriage 
she noticed that the first respondent was taking 
medicines which will be normally taken bya luna- 
tic. Itis specifically stated by her that he was taking 
eskazine and pasipal which are medicines pre- 
scribed for psychiatric conditions. She has also 
deposed that his behaviour was not that of a 
normal person and he will be aggressive and vio- 
lent at times and used to apologise when it sub- 
sides. He was not attending to the duty regularly. 
She took him to P.W.2 who was professor of 
psychiatric Department in the C.M.C. Hospital, 
Vellore. He examined first respondent on . 
16.10.1986. P.W.2 has stated that the first respon- 
dent was suffering from Schizophenia a form of 
mental disease. He has put him on medicine till 
28.11.1986. Thereafter the first respondent did 
not go to P.W.2. The original case records and 
copies were produced by P.W.2 in court. Xerox 
copy is marked as Ex.A-16. The witness gave evi- 
dence referring to the original records. P.W.2 has 
spoken to the fact that the drugs referred to by the 
wife are given for patients suffering from schizo- 
phrenia. Suddenly aggression and violent behav- 
iour are the common symptoms on this kind of 
mental disorder. The behaviour at times will be 
abnormal. When a person suffers frum such mental 
disorder, if he is aggressive and violent, anybody 
nearby by will have to face the risk. 

3. The petitioner has also produced A-3 medical 
treatment card issued by the Mental Health Centre, 
C.M.C. Vellore, and Ex.A-4 certificate issued by 
the P.W.2 to the first respondent for schizophre- 
nia. Ex.A-5 is a letter written by the father-second 
respondent to the petitioner. It is clear from the 
letter that the father was aware of the fact that the 
first respondent suffering from mental disorder. 
The letter also refers to the medicines eskazine 
and pasipal which are being taken by the first 
respondent in order to cool down his nerves. A 
reading of the letter would show that the illness 
must have been there for quite a long time prior to 
the letter. Significantly the letter was written on 
11.10.1986 itself whereas the petitioner has taken 
her husband to P.W.2 only on 16.10.1986. 
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4. A notice was issued on behalf of the petitioner 
under Ex.A-6, dated 13.12.1986. In the notice the 
relevant facts are set out, but the notice is returned 
unserved. Another notice was issued under Ex.A- 
11 on 6.1.1987 by the same Advocate. That notice 
was received by all the three respondents but there 
was no reply. 
5. All the three respondents remained ex parte.. 
6. On the basis of the evidence available on record 
the District Judge, Coimbatore has granted a decree 
declaring the marriage to be nullity as prayed for 
by the petitioner. 
7. Itis to be noted that normally atleast the parents 
of a person would be interested in contesting the 
claim that their son is a lunatic. In this case all the 
three respondents including the husband of the 
petitioner have remained ex parte and they have 
not chosen to contest the allegations made by the 
petitioner. 
8. But this Court cannot ignore its duty to find out 
whether the first respondents was a lunaticoridiot 
at the time of marriage as required by Sec.19(3) of 
the Indian Divorce Act. In Stedman’s Medical 
Dictionary, 24th Edition at Page S12, it is stated 
that the term ‘lunatic’ is an obsolete term for a 
mentally ill person. The term ‘unancy’ is defined 
as follows: 
“ (L.Luna, Moon) 1 Formerly a form of insan- 
' ity characterized by alternating lucid and in- 
sane periods, believed to be influenced by phases 
of the moon. 
2. Any form of insanity. 3 Insanity as defined 
variously by law.” 
9. In P.Ramanatha Aiyar’s Law Lexicon, Reprint 
Edition 1993, we find the following statement as 
against the term lunacy at page 758: 
“Imbecility of mind, a weakness of mind be- 
tween the limits of absolute idiocy on the one 
hand and of perfect capacity on this other. 
(Ingram Vs. Wyatt 1828)1 Hag. E.R. at P.40] ). 
With references to the term Lunatic it is stated as 
follows: . 
“A lucid interval is not necessity a complete 
restoration to mental vigour previously en- 
joyed (Ex parte, Holyland, (1805) II Ves. 10: 8 
R.R. 67 per Lord Eldon L.C.) nor is it merely 
the cessation or suppressiomof the symptoms 
of insanity (per Sir John Dodson, in' Dyce Sombre 
v. Prinsep, (1856)I Dearne at P.110) “Lunatic 
defined (See also Criminal Lunatic: Person of 
Unsound Mind). Act 34 of 1858 Sec.32 Act 25 
of 1858 Sec.23 Act 36 of 1858, Sec.18 Act 27 of 
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1866, Sec.2 Act 14 of 1912 Sec.3” 
“Lunatic, in 8 and 9 vict, c.100, Sec.44, in- 
cluded “every person whose mind is so affected 
by disease that it is necessary for his own good 
to put him under restraint” R. v. Bishop, (1880)5 
Q.B.D. 259. This Section is now embodied in 
Sec.315 of the Lunacy Act, 1890 (53 and 54 
Vet. C5). ae: 

10. In Pronab Kumar Ghosh v. Krishna Ghosh, 

ALR. 1975 Cal. 109, a Division Bench of Calcutta 

High Court held: 
“Where the alleged disease is schizophrenia, 
whether it is curable or not does not save the 
case in which one of the parties of the marriage 
was suffering from schizophrenia at the timeof 
marriage.” er 

Referring to the word ‘lunatic’ found in Sec.19(3) 

the bench said, 
“Before we enter into discussion of the evi- 
dence on record we may at the outset state that 
the entire case of the petitioner hinges on a 
single point that is to say whether Krishnan 
was lunatic at the time of her marriage. In 
arder to establish this fact it has been urged by 
the petitioner that she was at that time suffer- 
ing from Schizophrenia. It is undisputed that 
all Schizophrenin cases are lunatics. But the 
converse may not be.the case, as all Lunatic 
persons do not suffer from Schizophrenia. The 
above observation of ours support from the 
evidence of Dr.J.C.Sarkar, P.W.9. 
In the text book of psychiatry by Handerson 
and Gillespies (Tenth Edition) at page 279, 
Schizophrenia has been described as an illness 
of as low, insidious on set developing over 
years- The patient's relatives may report strange, 
odd, inappropriate behaviour. One should find 
out always if there has been progressive dete- 
rioration in the level of performance at work 
and sicially (sic.) School reports, examination 
results at University or college and the em- 
ployment records will-provide objective and 
unusually reliable indicies of intellectual per- 
formance its maintenance of decline. 
Dr.A.K.Deb (D.W.4) in his book ‘An outline 
of psychatry has dealt with this subject at P.73 
of that book. According to that doctor Schizo- 
phrenia usually starts about puperty and ado- 
lescence or shortly afterwards: this disorder 
usually appears in the teenagers or in early 
twenties. In the opinion of that author collat- 
eral inheritance. With a recessive character is 
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frequently found in this disease, brothers and 
sisters being afflicted. While dealing with the 
symptoms Dr.Deb mentioned some of them, 
the patient sits or stands motionless in various 
attitudes; he has no spontaneous activity, he is 
mute and is highty resistive to all attention. In 
Handerson and Gilespie’s text book at P.280 
some of such symptoms have been mentioned. 
It has been observed that one or two questions 
may be sufficient to elicit the fact that the 
listless schizophrenic does not have any sub- 
jects feeling of sadness, but on the other hand, 
often feels contented prefers to be other hand, 
often feels contended and prefers to be left 
alone. Some of the medicines suggested in that 
text book at page 286 in as follows:-E.C.T. is 
` often of value in alleviating depressive symp- 
toms and disrupting acute hallucinatory states. 
Tranquillizing drugs, in particular chlophro- 
mozine and trifluoperazineand useful in allay- 
ing turmoil and tension and in allowing the 
patient to become more accessible to other 
therapeutive influences. Dr.Deve. also in his 
book at page 84, suggested these medicines in 
such cases. the malady is very dangerous in 
nature. Doctors in such cases always advise 
patient not to marry and even if he marries, he 
is allowed to marry with the proviso that par- 
-enthood is inadivisable. The above subject has 
fully been dealt with at pages 50 and 283 by 
Handerson and Gillespie, already referred.” 
11. Inthe Indian Lunacy Act, 1912, the expression 
‘Lunatic’ was defined in Sec.3(5) as meaning an 
idiot or person of unsound mind. The definition in 
very wide in its terms and will certainly include a 
schizophrenic. In the Mental Health Act, 1987 
which replaced the Indian Lunacy Act 1912, the 
expression ‘lunatic’ is not used, but instead the 
expression ‘mentally ill person’ is used. 
12. The evidence has made out that the first re- 
spondent was suffering from Schizoprenia at the 
time of marriage and continues to suffer from the 
same mental illness. In the facts and circumstances 
of the case we have no hesitation to hold that the 
petitioner has proved her case that the first re- 
spondent was a lunatic at the time of marriage as 
contemplated in Sec.19(3) of the Indian Divorce 
{Act, and consequently the decree declaring the 
marriage to be nullity is confirmed. 


BS. ---- Decree confirmed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Govardhan, J. 


A.A.O.N0.332 of 1986 27th June, 1994. 

The Employees’ State Insurance Corporation, 

represented by its Regional Director, Madras 
...Appellant 


v. 
Christian Medical College Hospital through the 
Secretary, the Christian Medical College, Vellore 
Association, Vellore .. Respondent. 


Employees State Insurance Act (XXXIV of 1948), 
Sec.2 (12) - Equipment Maintenance Department 
of Christian Medical College Hospital - If a factory 
amenable to provision of Act. 

The Equipments Maintenance Department has 
been established for the purpose of ensuring proper 
and uninterrupted functioning of these life-saving 
equipments in the hospital and prompt rectifica- 
tion of any mal-functioning thereof so as not to 
endanger the lives of the patients. The Equip- 
ments Maintenance Department is thus a vital 
part of the hospital, which in turn is a limb of the 
medical college and therefore, it cannot be a fac- 
tory. This Department intended for maintaining 
machineries in a proper order cannot be separated 
from the main institution whose primary and 
paramount character is teaching medicine to the 
students. The main institution cannot be consid- 
ered as a factory and this department intended for 
proper functioning of the main institution cannot 
be considered as a factory even assuming some 
manufacturing process is carried on there, as 
contended by the learned counsel for the appel- 
lant. Therefore, the Equipments Maintenance 
Department of the Christian Medical College 
Hospital is not a factory and the judgment of the 
Employees State Insurance Judge to that effect is 
well-founded and does not call for any interfer- 
ence by this Court. [Para. 6] 
Cases referred to: 

Andhra University v. Regional Provident Fund 
Commissioner, Andhra Pradesh, ALR. 1986 S.C. 
463: 1986 Lab.I.C. 103: (19854 S.C.C. 509: (1985)51 
Fac.L.R. 605: (1986)1 Lab.L.N. 64: (1986)1 L.L.J. 
136. [Para. 5] 

Dr.P.S.S.Sundar Rao v. Inspector of Factories, 
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Vellore, (1984) 2 L.LJ. 237. [Para. 6] 

Appeal against the Order of the employees State 
Insurance Judge (District Court), North Arcot at 
Vellore, dated 4.5.1985 and made in E.S.J.0.P.No.1 
of 1984. 

G.Desappan, for Appellant. 

Sanjay Mohan for M/s.King and Patridge, for Re- 
spondent. 

The Court made the following 

ORDER: This appeal arises out of the order 
passed by the Employees State Insurance Judge, 
Vellore (Principal District Judge, Vellore), dated 
4.5.1985 in E.S.J.O.P.No.1 of. 1984 filed under 
Sec.75(1) of the Employees’ State Insurance Act 
praying to declare the Equipment Maintenance 
Department of the petitioner is not amenable to 
the provisions of the Employees State Insurance 
Act since it is not a factory. 

2. The case of the petitioner is that the petitioner- 
hospital is integral part of the Christian Medical 
College, Vellore. The Medical College, has de- 
gree course and diploma course in 11 different 
specialities and postgraduate degree courses. 
Pursuant to the statutory requirement for the 
training of medical students in their course; the 
hospital, functions as an integral part of the Chris- 
tian Medical College where the students get their 
practical training. The Medical Council of India 
has prescribed certain standard requirements to 
be fulfiled. The Equipment Maintenance Depart- 
ment is established in the hospital in fulfilment of 
these requirements right from the time of the 
recognition of the College. This department is 
intended to ensure proper, uninterrupted func- 
tioning of life saving equipment in the hospital 
and prompt rectification of any mal-functioning 
thereof. It is a vital part of the hospital which is 
turn is a limb of the hospital. A notice has been 
received by the petitioner-hospital from the 
Employees State Insurance Authorities calling 
upon the petitioner to comply with the provisions 
of the Act with retrospective effect from 1.9.1969. 
Inspite of representations made in person and in 
writing, that the Act would not apply to this 
Department, the petitioner has been asked to 
remit contribution undera threat that legal action 
will be taken failing compliance. The Equipment 
Maintenance Department is not in any way sepa- 
rate or distinct from the hospital, functionally or 
_otherwise. No manufacturing process is being done 
in that place. The employees of the said Depart- 
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ment are required to maintain the machines like 
X-ray, E.C.G., E.E.G. Radiation Equipment, etc., 
and carry out necessary servicing. The mainte- 
nance work was responsible for the smooth func- 
tioning of the various equipments and machinery 
belonging to the hospital. It does not function as 
a commercial unit. There are no production ma- 
chines and no manufacturing process is carried 
on. The employees of this Department are subject 
to transfer from one Department to another of the 
institution and enjoy the same benefits at par with 
the other employees of the hospital. Hence, the 
petition for declaration that the Equipment Main- 
tenance Department of the petitioner hospital is 
not amenable to the provisions of the Employees 
State Insurance Act. 

3. The respondent's case is as follows: The Equip- 
ments Maintenance Department is a factory as 
defined ander Sec.2(12) of the Employees State 
Insurance Act. When the statutory Insurance 
Inspector inspected the petitioner's factory the 
records were not produced but, he was informed 
that their institution was not covered under the 
Act. Even the repair of the medical equipments is 
in the nature of manufacturing process and the 


‘ petitioner has himself registered the said Depart- 


ment under the Factories Act and had obtained a 
licence. The hospital is not doing any free service. 
The respondent is entitled to apply the provisions 
of the Act and collect the arrears with retrospec- 
tive effect. The petition is therefore liable to be 
dismissed. 

4. On the above pleadings, after an elaborate 
enquiry, the learned Employees State Insurance 
Judge has held that the Equipments Maintenance 
Department is not a factory as defined under 
Sec.2(12) of the Act, that the provisions of the 
Employees’ State Insurance Act will not apply to 
the said Department and therefore, allowed the 
petition holding that the respondent is not en- 
titled to apply the provisions of the Employees’ 
State Insurance Act or demand contribution 
Aggrieved over the said order of the learned Judge, 
the respondent Employees’ State Insurance Cor- 
poration has come forward with this appeal. 

5. The learned counsel appearing for the appel- 
lant-would argue that as per Sec.2(k)(i) of the 
Factories Act, manufacturing process means any 
process for making, altering, repairing, among 
other things and adapting the article or substance 
with a view to its use sale, transport, delivery or 


- 


1) The E.S.I. Corporation v. Christian Medical College Hospital (Govardhan, J.) 


disposa] and in the Equipments Maintenance 
Department, the machineries are being repaired 
and treated with a view to use the same, again and 
again and the said Department comes squarely 
under the definition of Sec.2(12) of the Employ- 
ees State Insurance Act which defines a premises 
wherein ten or more persons are employed for 
wages on any day of the preceding twelve months 
and in any part of which manufacturing process is 
being carried on with the aid of power and there- 
fore, the Employees State Insurance Act is appli- 
cable to the Equipments Maintenance Depart- 

ment. The learned counsel appearing for the 
appellant also relies upon a decision reported in 
Andhra University v. Regional’ Provident Fund 
Commissioner, Andhra Pradesh, A.LR. 1986 S.C. 
463: 1986 Lab.I.C. 103: (1985)4 S.C.C. 509: (1985)51 
Fac.L.R. 605: (1986)1 Lab.L:N. 64: (1986)1 Lab.LJ. 
155, wherein the Apex Court has held that the 
Department of Publications and Press of the Andhra 
Pradesh University was running a press where the 
work of printing of text books, journals and maga- 
zines for the various constituent and affiliated 
colleges as well’ of various items of stationery for 
various Colleges and Departments, registers, re- 
‘ceipt books for colleges are carried on comes 
under the definition of ‘factory’. : 

6. The learned counsel appearing for the respon- 
dent would'on the other hand argue that the 
decision relied on by the learned counsel appear- 
ing for the appellant is not applicable to the case 
on hand since it was not considered in that deci- 
sion, that the primary object of the institution 
under which the printing press was established. 
According to the learned counsel appearing for 
the respondent, Christian Medical College is an 
educational institution where the paramount and 
primary character of the institution is teaching 
and the Equipments Maintenance Department 
forms part of the Christian Medical College which 
in turn is a wing of the educational institution and 
therefore it cannot be said that the primary and 
paramount character of the main institution brings 
it under the definition of the word ‘factory’ as 
defined under Sec. 2(12) of the Employees’ State 
Insurance Act. It cannot be out of context to refer 
to the decision reported in Dr.P.S.S.Sundar Raov. 
Inspector of Factories, Vellore, (1984)2 L.L-J. 237, 
wherein it has been held that the Laundry Depart- 
ment of Christian Medical College does not come 
under the definition of the word ‘factory’. In the 
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above decision, it has been observed that the laun- 
dry attached to the Medical College and Hospital 
is engaged in washing the linen and clothes of the 
patients admitted in the hospital, and that it is run 
by the hospital and it cannot beseparated from the 
main institution viz., the hospital. It has been 
further held that in order to ensure high degree of 
hygienic standard, the Hospital is having its own 
Laundry for washing the linen used in the Hospi- 
tal, and therefore, Laundry is only a subsidiary 
minor or incidental establishment of the Hospital, 
which is not factory. It is further held that one 
Department of the Hospital established for the 
efficient functioning of the Hospital cannot there- 
fore, be disjoined from the main institution and 
termed to bea factory and that the paramount and 
primary character of the main institution alone 
has to be taken into consideration and when the 
main institution is not a factory, a department 
thereof, cannot become so, even though a manu- 
facturing process is carried on there. When the 
laundry Department of Christian Medical College 
is held as not a factory, there is no reason, to hold 
the Equipments Maintenance Departments as a 
factory. For the purpose of affording better facili- 
ties and telief to the patients of the hospital innu- 
merable equipments of very high value such as x- 
ray equipments, surgical equipments, dialysis 
machine, infra red sterilisers, etc., are provided in 
the hospital. The Equipments Maintenance De- 
partment has been established for the purpose of 
ensuring proper and uninterrupted functioning of 
these life-saving equipments in the hospital and 
prompt rectification of any mal-functioning thereof 
so as not to endanger the lives of the patients. The 
Equipments Maintenance Department is thus a 
vital part of the hospital, which in turn is a limb of 
the medical college and therefore, it cannot be a 
factory. this Department intended for maintain- 
ing machineries in a proper order cannot be sepa- 
rated from the main institution who primary and 
paramount character being teaching medicines to 
the students, The main institution cannot be 
considered as a factory and this Department in- 
tended for proper functioning of the main institu- 
tion cannot be considered as a factory even assum- 
ing some manufacturing process is carried on 
there, as contended by the learned counsel ap- 
pearing for the appellant. Therefore, [am ofopin- 
ion that the Equipments Maintenance Depart- 
ment of the Christian Medical College Hospital is 


492 


not a factory and the judgment of the Employees 
State Insurance Judge to that effect is well-founded 
and does not call for any interference by this 
Court. In that view, I hold that the appeal is 
without merits and is liable to be dismissed. 

7. In the result, the appeal is dismissed confirming 
the judgment and decree of the Employees State 
Insurance Judge. 


BS. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Shivaraj Patil, J. 


W.P.No.6400 of 1982 15th July, 1994. 
M.Bose, Ex.S.G.7211162, C.LS.F., 44/45, Besant 
ore Chokkikulam, Madurai-625 002 ...Petitioner 


The Director General, Central Industrial Security 
Force, New Delhi and others ... Respondents. 
(A) Constitution of India (195 JAn. 226 - Discipli- 
nary proceedings - Domestic enquiry held - Finding 
of the appellate and revisional authority - Enquiry 
held was fair and proper - Not in violation of prin- 
ciple ofnatural justice - High Court exercising super- 
visory jurisdiction - Court cannot act as an appellate 
court. 

In the present case, both the appellatcauthorityas 
well as the revisional authorities have found that 
the enquiry held was fair and proper and that il was 
not in violation of either the principles of natural 
justice or the rules. The High Court cannot act as 
an appellate court in exercise of is supervisory 
jurisdiction, particularly in disciplinary procced- 
ings when the findings of fact are supported by 
reasons recorded based on evidence. /Para. 1 3J 
(B) Disciplinary proceedings - Domestic enquiry 
held - Charges proved - Extreme penalty of dismissal 
imposed - Whether grossly disproportionate to the 
misconduct on the facts and circumstances of the 
case. 

Held: Thatin the case on hand the extreme penalty 
of dismissal of the petitioner from service is strik- 
ingly and shockingly disproportionate to the act of 
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misconduct. The evidence on record clearly estab- 
lishes that the petitioner did open the gate barrier. 
According to the petitioner, only after checking 
the vehicle and satisfying that the Commandant 
was in the jeep, he had done so. As a Security 
Guard, may be the petitioner was vigilant in his 
duties. But the evidence on record shows that 
inspite of the orders of the superiors, the peti- 
tioner took sometime to open the gate and the 
petitioner opened the gate hesitatingly. For all 
these reasons, the court is very clear in its mind 
that no reasonable person would ever have im- 
posed such an extreme penalty of dismissal on the 
petitioner considering the nature and gravity of 
misconduct alleged and proved. [Para. 16] 
It is therefore clear from the records that right 
from the date of issuing the charge memo to the 
petitioner till the date of passing of the order of 
dismissal, at no point of time or on no occasion, 
the petitioner was made known that at the time of 
imposing the penalty, pursuant to the charge made 
against him, the previous penalties, or adverse 
remarks made against the petitioner would be 
used against him. The past service record of the 
delinquent official cannot be taken into account 
while determining quantum of punijshment unless 
itwas made known that such record would be used 
against him. Or else he cannot be deemed to have 
been given a reasonable opportunity of showing 
cause against the proposed penal action amount- 
ing to negation of basic principle of natural jus- 
tice. [Para. 17] 
It is held that the penalty of dismissal of the 
petitioner from service is grossly and shockingly 
disproportionate to the gravity of the misconduct 
proved against him. Unfortunately the appellate 
authority has also not considered as required under 
Rule 47(2)(c) of the Rules as to proportionality of 
punishment. [Para. 18] 
Cases referred to: 

Bhim Singh v. District Superintendent of Police, 
(Guj.), (1982)2 S.L.R. 629. [Para. 15] 

S.M.Skah v. South Gujarat University, 23(1) G.L.R. 
233. [Para. 15] 

Ved Prakash Gupta v. Delton Cable India (P) Limited, 
AIR. 1984 S.C. 914: (1984)2 S.C.C. 569: 1984 
Lab.I.C. 658: (1984)1 Serv.L.J, 569: (1984)1 Lab.LJ. 
546: (1984)64 FJ.R. 433: (1984)48 Fac.L.R. 417. 
[Para. 16] 

Ranjit Thakur v. Union of India, (1987)4 S.C.C. 
611. [Paras. 16, 20] 


1j Bose v. The Director General, C.LS.F., New Delhi (Shivaraj Patil, J.) 


Bhagat Ram v. State of Himachal Pradesh, A.LR. 
1983 S.C. 454: 1983 Lab IC. 562: (1983)1 Serv.L.R. 
626: (1983)2 S.C.C. 442: (1983)1 Lab.L.R. 810: 
(1983)2Lab.L.J. 1: (1983)47 Fac.L.R. 95: (1983)2 
Serv.LJ. 323. [Para. 16] 

Council of Civil Service Unions v. Minister for the 
Civil Service, (1984)3 W.L.R. 1174 (H.L.). 

[Para. 16] 

Gopal Rao v. State Government, M.P., A.I.R. 1954 
Nag. 90. [Para. 17] 

State of Mysore v. Manche Gowda, A.I.R. 1964 S.C. 
506. [Para. 17] 

Ex.Naik Sardar Singh v. Union of India, A.T.R. 
1991 (2) 2 S.C. 290. [Para. 20] 

Petition under Art.226 of the Constitution of 
India, praying that in the circumstances stated 
therein and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of 
certiorarified mandamus calling for the records 
relating to the final order of the first respondent 
passed on 9.3.1982 in proceedings No.V.11014/ 
84-81 L & R and quash the same and direct the 
respondents to reinstate the petitioner in service 
with backwages. 

S.J. Jagadev, for Petitioner. 

S.Udayakumar, Additional Central Government 
Standing Counsel, for Respondents. 

The Court made the following 

ORDER: The facts briefly stated leading to this 
writ petition are the following: 

2. The petitioner was enlisted on 15.2.1972 as 
Security Guard in the Central Industrial Force. 
On 26.9.1979, he was on duty at Main Gate No.1, 
C.LS.F. Unit from 20.15 to 20.30 hours. A Jeep 
cate and stopped near the barrier. He went near 
the jeep and saw the Commandant, 
Mr.H.C.Ramaiah sitting in the front seat and 
Assistant Commandant Mr.Janakiraman sitting 
in the driver seat. Having paid the compliments to 
the Commandant he returned back to the barrier 
and opened the gate. It was alleged that on that day 
at about 20.30 hours, he deliberately disobeyed 
the lawful order of superior officer, in that when 
the Assistant Commandant, Mr.Janakiraman 
ordered the petitioner to open the barrier for the 
Commandant to enter inside the Range, he did 
not do so. The petitioner obeyed the order and 
opened the gate. If there was any hesitancy in 
opening the gate immediately, it was due to the 
necessity of the checking the vehicles, when they 
enter the unit. i 
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3. According to the petitioner, the charge itself 
was wrongly framed in stating that he refused to 
opened the barrier, which is factually wrong. All 
the witnesses say that he opened the gate since the 
Commandant ordered him to open it. The evi- 
dence is not consistent with the charge. A minor 
incident has been made very grave and an extreme 
penalty of dismissal was inflicted on him to create 
a fear in the minds of the other members of the 
Force. It is the further case of the petitioner that 
the oral enquiry was vitiated by material and pro- 
cedural irregularitiés and that it was held in viola- 
tion of the principles ofnatural justice. The charge 
was framed by P.W.4, the Commandant himself, 
who was the person aggrieved and later a prosecu- 
tion witness. Further under Rule 29(A) of the 
Rules framed under Sec.22, Sub-sec.(1) of the 
Central Industrial Security Force Act, 1978, the 
disciplinary action against a member of a Force 
should be taken by the authorities, under whose 
control, the member was serving at the time when 
the incident took place. In the case of the peti- 
tioner, the oral enquiry was conducted by an au- 
thority under whon, he did not serve at the time of 
incident. The petitioner requested the Enquiry 
Officer to supply copies of statements of witnesses 
and vehicle diary so as to enable him to make out 
his defence on the basis of the evidence recorded. 
But the Enquiry Officer refused to give the copies 
of statements asked for by the petitioner on the 
ground that the Central Industrial Security Force 
Rules do not provide for giving copies of such 
statements. 

4. The petitioner states that except the interested 
and one sided oral testimony of P.Ws.1 to 4, there 
was no independent witness or any other docu- 
mentary evidence to prove the charge. The peti- 
tioner also states that the punishment meted out 
to him for the minor charge is highly excessive, 
unconscionable and grossly disproportionate 
amounting to victimisation. 

5. On the basis of the abovesaid enquiry, the 
charge was held proved against the petitioner and 
an order of dismissal was passed by the third 
respondent on 28.2.1981. The appeal filed by the 
petitioner to the second respondent was rejected 
on 6.5.1982. Thereafter, the revision petition filed 
by the petitioner to the first respondent also met 
with the same fate, in that the revision petition was 
rejected on 9.3.1982. It was under those circum- 
stances, the petitioner approached this Court and 
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presented this writ petition seeking the relief of 
theissuance ofa writ ofcertiorarified mandamus to 
call for and quash the impugned orders with a 
direction for reinstatement of the petitioner in 
service with back wages. 

6. The second respondent has filed a counter- 
affidavit contending that on 26.9.1979, the peti- 
tioner was on B1 shift duty at Main Gate I SHAR 
Centre at about 20.20 hours. The commandant 
CISF Unit SHAR Centre entered the main gate 
area from Sulurpet in his jeep accompanied by the 
Assistant Commandant, R-Janakiraman. When 
the Assistant Commandant ordered the petitioner 
to open the barrier to enable the Commandant to 
enter inside the range, he did not do so. He was 
placed under suspension by the Commandant 
SHAR on 29.9.1979 with immediate effect. His 
Headquarters was ordered to be shifted to South 
Zone Office, Madras, as per the order dated 1.3.1980. 
Hewas served with the charge memo on 4.10.1979. 
The petitioner neither acknowledged receipt of 
the said charge memo nor did he submit his expla- 
nation within the time limit specified. Since the 
Commandant was himself one of the witnesses, 
the power ofthe disciplinary authority was or- 
dered to be exercised by Sri A.T.Thiruvengadam, 
Assistant Inspector General (Southern Zone). Sri 
T.P.Balakrishnan Nambiar, Assistant Comman- 
dant (JAO), Southern Zone was appointed as the 
Enquiry Officer by order dated 21.12.1979. Later 
on, when the Assistant Commandant 
T.P.Balakrishnan Nambiar was transferred to MPT, 
Sri N.Ramadoss, Assistant Commandant, Group 
Headquarters was appointed as the Enquiry Offi- 
cer by order dated 6.8.1980. Four witnesses were 
examined on the side of the prosecution. The 
petitioner was given an opportunity to cross-ex- 
amine these witnesses. The petitioner neither 
produced any defence witness nor filed any docu- 
ment in support af his case. However, he gave a 
statement before the Enquiry Officer at the time 
of enquiry. On the basis of the material available 
before him, the Enquiry Officer found that the 
charge framed against the petitioner was proved. 
The disciplinary authority agreed with the finding 
of the Enquiry Officer and issued a show cause 
notice proposing the punishment of dismissal on 
20.12.1980. The petitioner submitted his reply to 
the same on 8.1.1981. It was thereafter a final 
order imposing the punishment of dismissal from 
service from the date of receipt of the said order 
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was issued to the petitioner. The petitioner also 
acknowledged receipt of the said order on 6.3.1981. 
The appeal and the revision petition filed by the 
petitioner before the second and first respondents 
respectively were rejected. 
7. It is denied that the petitioner had put in ten 
years of loyal and sincere service. The petitioner 
was fined seven times, censured three times and 
his increment was withheld twice for the offences 
committed by him till April, 1981. It isalso denied 
that the petitioner went near: the jeep for the 
purpose of checking the vehicle before it entered 
the gate. The evidence given before the Enquiry, 
Officer clearly points out that the petitioner re- 
fused to open the gate and that he did not open the 
barrier and asked the Commandant Ramiah to 
talk to the Association leaders. He deliberately 
refused to open the barrier, inspite of the orders of 
the Assistant Commandant. It was only’after the 
Commandant directed him to open the barrier, 
the petitioner opened the gate. The incident cov- 
ered by the charge is not a minor incident, but 
concerns the discipline of the Unit and that the 
petitioner being the member of the security force 
was not justified in refusing to open the barrier. 
8 According to the respondents, the enquiry 
conducted was fair and proper and that there were 
no procedural irregularities in the enquiry so 
conducted. The principles of natural justice were 
ako not violated in holding the enquiry. The enquiry 
was conducted strictly in accordance with the Rules. 
It is further stated that the punishment imposed 
on the petitioner is not excessive or dispropor- 
tionate and that it does not-amount to victimisa- 
tion. The quantum of punishment is not excessive 
since indiscipline in a uniformed force would destroy 
the morale-of the Force. Thus, it is prayed for the 
dismissal of the writ petition. 
9. Learned counsel appearing for the petitioner 
urged: 
1. The charge framed is one, as if the petitioner 
refused to open the gate to alldw the jeep of the 
Commandant and thereby deliberately dis- 
obeyed the order of the superior, which is an 
aet of gross indiscipline as a Security Guard, 
but the evidence of P.Ws.1 to 4 clearly and 
consistently show that the petitioner did open 
the gate after some hesistance. The charge 
being one and the evidence being contrary, the 
order of dismissal based on such enquiry re- 
port cannot be sustained; 
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2. The enquiry was held in utter violation of the 
principles of natural justice; Copies of state- 
ments of P.Ws. and the document viz. vehicle 
diary were not made available to the peti- 
tioner; P.W.4 Ramiah, the Commandant him- 
self was the complainant. He was examined as 
P.W.4 and he himself framed the charge against 
the petitioner. Thus, the petitioner was preju- 
diced in the enquiry; 
and 
3. Atany rate, the extreme penalty of dismissal 
from service imposed on the petitioner is ex- 
cessive and grossly disproportionate to the act 
of discipline aJleged and held proved against 
the petitioner. 
10. Per contra, learned counsel for the respondents 
argued in support and the justification of the 
impugned orders contending that the enquiry held 
was fair and proper and was strictly in accordance 
with the Rules; that the petitioner was notentitled 
for copies of the depositions although he had 
access to the records; the petitioner was given 
Opportunity to cross-examine all the four wit- 
nesses examined in support of the charge; the 
petitioner did not choose to file any written-state- 
ment in answer to the charge framed against him; 
he neither produced any defence witness nor filed 
any document in support of his case. In all fairness, 
when the Commandant himself was one of the 
witnesses Some other officer was appointed as the 
Enquiry Officer. The petitioner has failed to es- 
tablish as to how he was prejudiced in the enquiry. 
He further submitted that the order of dismissal is 
quite justified, in that it was not for the first time 
that there was a charge of indiscipline against the 
petitioner. In ten years of service, the petitioner 
was fined seven times, censured three times and 
his increment was withheld twice for the various 
offences committed by him. Thus, the previous 
adverse remarks and the punishments imposed on 
the petitioner lend support and justification for 
the order of dismissal. 
11. I have carefully considered the respective 
submissions made by the learned counsel appear- 
ing for the parties on their relative merits. The 
following points arise’ for consideration: 
1. When the charge was one and the evidence 
let was different, whether the order of dis- 
missal was justified? 
2. Whether procedural irregularities were 
committed in holding the enquiry and whether 
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the enquiry conducted was in violation of the 
principles of natural justice? 
and 
3. Even accepting that the charge framed against 
the petitioner is proved whether the imposi- 
tion of extreme penalty of his dismissal from 
service is shockingly disproportionate to the 
gravity of the misconduct of the petitioner. 
12. I will deal with all these three points in seriatim: 
Re: Point No.1: The chage framed reads thus: 
“Gross indiscipline misconduct while on duty 
at about 20.20 hours on 26.9.1979 at the main 
gate SHAR Centre by deliberately and inten- 
tionally disobeying the lawful orders of the 
superior officer in that when the Assistant 
Commandant Sri Janakiraman ordered SG 
7211162 M.Bose to open the barrier for the 
Commandant CISF Unit SHAR Centre to 
enter inside the Range, he did not do so.” 
According to the evidence of P.Ws.1.to 4 exam- 
ined, in support of the charge, the petitioner did 
open the barrier reluctantly. On the basis of this 
evidence, argument was built that the charge was 
that the petitioner intentionally disobeyed the 
order to open the gate and whereas it is clear from 
the evidence of P.Ws.1 to 4 that the petitioner did 
open the gate, but with some hesitance. There are 
therefore, two different versions. According to 
learned counsel for the petitioner being a Security 
Guard at the gate, it was his duty to check the 
vehicle before opening the barrier. It was about 
20.20 hours on 26.9.1979. There was no special 
mark on the jeep soas to identify the jeep as of the 
Commandant and so also there were no instruc- 
tions to open the gate during night hours, without 
checking. Therefore, the petitioner went near the 
jeep and after seeing the Commandant and as per 
his order opened the gate. The other version as put 
forward by the respondents is that the petitioner 
inspite of the Assistant Commandant ordering 
the petitioner to open the barrier, knowing fully 
well that the Commandant was in the jeep, he did 
not deliberately open the gate immediately. He 
took sometime to open the gate and he opened it 
only after the Commandant ordered him to open 
it. Looking to the cross-examination made by the 
petitioner with reference to the evidence of P.Ws.1 
to 4and the case put forth by him, it cannot besaid 
that the petitioner did not correctly comprehend 
or understand the charge and that he was preju- 
diced in any way on account of the charge. He did 
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not open the gate immediately, according to the 
evidence. It is also stated that the gate was opened 
after sometime with hesitance. However, both 
sides correctly understood the respective versions 
and participated in the enquiry. In the light of the 
charge, which is not so vague or inconsistent with 
the enquiry held, the petitioner cannot wriggle out 
of it, as J am of the view that the charge in discipli- 
nary proceedings cannot be equated to or viewed 
with same strictness as in respect ofa charge for an 
offence triable under the Criminal Law. The disci- 
plinary proceedings constitute a separate class by 
themselves. In disciplinary matters, what is mate- 
rial is that the person concerned should be con- 
veyed as to what in substance is the accusation 
against him. In my opinion, in disciplinary pro- 
ceedings against a person it is enough if he is told 
of the alleged offences with reasonable amount of 
precision and though not with mathematical ex- 
actitude. The information has got to be given to 
the delinquent initially in a disciplinary proceed- 
ing with the object of reasonably apprising him of 
the allegations levelled against him with a view to 
enable him to meet the same and to defend him- 
self. Further, both the appellate as well as the 


revisional authorities having considered the ma-. 


terial placed on record did not agree that the 
findings recorded against the petitioner were viti- 
ated on account of inconsistency between the 
charge and the evidence brought on record. When 
it is clear from the records that the petitioner 
knew as to what were the accusations against him 
and participated in the enquiry and even cross- 
examined the witnesses, it cannot be said that any 
prejudice was caused to him. Iam aware this Court 
under Art.226 of the Constitution of India, exer- 
cising supervisory jurisdiction, cannot act as Court 
of appeal to substitute its findings on reappraisal 
of evidence recorded in disciplinary proceedings 
unless such findings were either perverse or based 
on no evidence. In this view, Ido not find any force 
in the submission of learned counsel for the peti- 
tioner, that the impugned orders are bad on ac- 
count of inconsistency between the charge framed 
and the evidence let in. Hence, the point No.1 is 
answered accordingly. 

13. Re: Point No.2: 

As could be seen from the counter-affidavit filed 
on behalf of the second respondent, that as the 
Commandant himself was the witness (P.W.4), 
the power of the disciplinary authority was 
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ordered to be exercised by Sri AT. Thiruvengadam, 
Assistant Inspector General (Southern Zone). Sri 
T.P.Balakrishnan Nambiar, Assistant Comman- 
dant (JAO), Southern Zone was appointed as the 
Enquiry Officer and since he was transferred, Sri 
N.Ramadoss, Assistant Commandant Group 
Headquarters was appointed as the Enquiry Offi- 
cer. The Rules do not provide for furnishing cop- 
ies of the depositions, as asked for by the peti- 
tioner. The petitioner was permitted to cross- 
examine four witnesses in respect of the charge. 
He did not file any written statement in reply to 
the charge. The petitioner neither produced any 
defence witness nor filed any documentin support 
of his case. It was not shown before me as to how 
any prejudice was caused to the petitioner in the 
enquiry held against him. The appeal and the 
revision petition filed by the petitioner were also 
dismissed by the second and first respondent re- 
spectively, who have looked into and considered 
all the materials placed on record. Both the appel- 
late as well as the revisional authorities have found 
that the enquiry held was fair and proper and that 
it was not in violation of either the principles of 
natural justice or the Rules. As already stated, the 
High Court cannot act as an Appellate Court in 
exercise of its supervisory jurisdiction, particu- 
larly in disciplinary proceedings, when the find- 
ings of fact are supported by the reasons recorded 
based on evidence. Hence, my answer on the sec- 
ond point is in the negative. 

14. Re. Point No.3: 

The charge in the case on hand levelled against the 
petitioner was that he refused to open the gate, so 
as to allow the vehicle of the Commandant to 
enter the range of the Unit. The evidence on 
record shows that he opened the gate, not imme- 
diately, but hesitantly after sometime. On the 
basis of the material on record, a finding of fact is 
recorded that there was disobedience on the part 
of the petitioner in not opening the gate immedi- 
ately and that it amounted to gross indiscipline on 
the part of the petitioner. In view of the conclu- 
sions, I have arrived on Point Nos.1.and 2, I 
proceed on the basis that the charge framed against 
the petitioner is proved. But then the only ques- 
tion remains for consideration is whether the 
extreme penalty of dismissal imposed on the peti- 
tioner is grossly disproportionate to the miscon- 
duct on the facts and circumstances of this case. 
15. It is the crystalised judicial view that every 
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statutory power must be exercised reasonably 
including the exercise of disciplinary power. If the 
quantum of punishment is grossly disproportion- 
ate, it may bear upon the reasonableness of the 
exercise of a disciplinary power and if so, it vitiates 
the ultimate decision on penalty. Indeed if the 
management dismisses a servant for trivial act, if 
may indicate vindictiveness on its part which may 
invite interference by court. The penalty imposed 
in any disciplinary proceedings cannot be so dis- 
proportionate to the act of misconduct that no 
reasonable person would have ever imposed in the 
circumstances of the case. In the decision, Bhim 
Singh v. District Superintendent of Police, (Guj.) 
(1982)2 S.L.R. 629, in paragraphs 7 and 8, it is 
stated as follows: 
“7, In S.M.Shah v. South Gujarat University, 
23(1):G.L.R. 233, it was observed that the 
doctrine that every statutory power must be 
exercised reasonably is too firmly entrenched 
in our-jurisprudence to brook any refutation 
and that the exercise of disciplinary power is 
not free from the said inhibition or limitation. 
The quantum of penalty, if it assumes dispro- 
portionate dimensions, may bear upon the 
reasonableness of the exercise of the discipli- 
nary power and, in the result, it may, vitiate at 
least, the ultimate decision on penalty. Having 
regard to the wide perspective and pervasive- 
ness of Art.14, the penalty imposed in any 
disciplinary proceeding cannot be so dispro- 
portionate to the misconduct proved that no 
reasonable person would have ever imposed in 
like circumstances. The arbitrary, unjust and 
unfair exercise of penal powers would be manifest 
under such circumstances and such an action 
would not constitute a ‘right and just and fair’ 
decision. If there is any statutory instrument 
prescribing minimum penalty for anyspecified 
misconduct, which is grossly disproportionate 
and which leaves to discretion with the disci- 
plinary authority, such instrument and the action 
thereunder will both be exposed to the risk of 
a challenge under Art.14; in the absence of 
such an‘instrument, the order imposing the 
disproportionate penalty will be laid bare toa 
Similar challenge. 
8. Itis further observed in the said decision that 
the age, maturity, antecedents, family back- 
ground, motivation, socio economic factors, 
role played in the commission of malpractice 
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or unfair practice, etc., are all factors which 
must enter into account in the quantification 
of penalty in disciplinary jurisdiction. Besides, 
though penalties are imposed with the end in 
view of creating a deterrent effect, the current 
thinking in penology even in the context of 
hardened criminals is that reformation and 
curative technology are also as much a part of 
penalty procedures as retribution. This think- 
ing must be reflected with greater force in the 
disciplinary jurisdiction.” 
16. The Supreme Court in the decision reported in 
Ved Prakash Gupta v. Delton Cable India (P) Limited, 
ALR. 1984 S.C. 914: (1984)2 S.C.C. 569; 1984 
Lab.LC. 658: (1984)1 Serv.LJ. 569: (1984)1 Lab.LJ. 
546: (1984) 64 F.J.R. 433: (1984)48 Fac.L.R. 417,at 
the conclusion in paragraph 13 has stated thus: 
“....We are therefore of the opinion that the 
punis hment awarded to the appellant is shock- 
ingly disproportionate regard being had to be 
charge framed against him. We are also of the 
opinion that no responsible employer would 
ever impose in like circumstances the punish- 
ment of dismissal on the employee and that 
victimization or unfair labour practice could 
well be inferred from the conduct of the man- 
agement in awarding the extreme punishment 
of dismissal for a flimsy charge of abuse of 
some worker or officer of the management by 
the appellant within the premises of the fac- 
tory. We therefore hold that the termination 
of the appellant’s service is invalid and unsus- 
tainable in law, and that he is entitled to rein- 
statement with full back wages and other bene- 
fits including continuity of service...” 
The Supreme Court yet in another decision in 
Ranjit Thakur v. Union of India, (1987)4 S.C.C. 
611, dealing with the proportionately of punish- 
mentin regard to the case of misconduct, referring 
to the decision Bhagat Ram v. State of Himachal 
Pradesh, A.I.R. 1983 S.C. 454: 1983 Lab.I.C. 562: 
(1983)1 Serv.L.R. 626: (1983)2 S.C.C. 442: (1983)1 
Lab.L.R 810: (1983)2 Lab.LJ. 1: (1983)47 Fac.L.R. 
95: (1983)2 Serv.L.J. 323, pointed out that the 
punishment imposed must be commensurate with 
the gravity of the misconduct, and that any penalty 
grossly disproportionate to the gravity of the 
misconduct would be violative of Art.14 of the 
Constitution. On the facts of that case, the Su- 
preme Court found that the punishment imposed 
was strikingly disproportionate and it called for 
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interference. Paragraph 25 of the said judgment 
reads thus: 
“..25. Judicial review generally speaking, is 
not directed against a decision, but is directed 
against the ‘decision making process’. The 
question of the choice and quantum of punish- 
ment is within the jurisdiction and discretion 
of the court material. But the sentence has to 
suit the offence and the offender. It should not 
be vindictive or unduly harsh. It should not be 
so disproportionate to the offence so as to 
shock the conscience and amount in itself to 
conclusive evidence of bias. The doctrine of 
proportionately, as part of the concept of judi- 
cial review, would ensure that even on an as- 
pect which is, otherwise, within the exclusive 
province of the court-material, if the decision 
of the court even as to senteńce is an outrate- 
ous defiance of logic, then the sentence would 
not be immune from correction. Irrationality 
and perversity are recognised grounds of judi- 
cial review”. 
In Council of Civil Service Unions v. Minister for the 
Civil Service, (1984)3 W.L.R. 1174 (H.L.), Lord 
Diplock said: 
“Judicial review has I think developed to a 
stage today when, without reiterating any analysis 
of the steps by which the development has 
come about, one can conveniently classify under 
three heads the grounds on which administra- 
tive action is subject to control by judicial 
review. The first ground J would call ‘illegality’, 
_ the second ‘irrationality’ and the third ‘proce- 
dural impropriety’. That is not to say that 
further development on a case by case basis 
may not in course of time add further grounds. 
I have in mind particularly the possible adop- 
tion in the future of the principle'of ‘propor- 
tionately’ which is recognised in the adminis- 
trative law of several of our fellow members of 
the European Economic Community”. 
Keeping in view, the aforementioned judicial 
pronouncements, I am of the view that in the case 
on hand the extreme penalty of dismissal of the 
petitioner ‘from service is strikingly and shock- 
ingly disproportionate to the act of misconduct. 
The evidence on record clearly establishes that the 
petitioner did open the gate/barrier. According to 
the petitioner, only after checking the vehicle and 
satisfying that the Commandant was in the jeep, 
he had done so. As a Security Guard, may be the 
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petitioner was vigilant in his duties. But the evi- 
dence on record shows that inspite of the orders o 
the superiors, the petitioner took sometime to 
open the gate and the petitioner opened the gate 
hesitatingly. For all these reasons, the court is very 
clear in its mind that rio reasonable person would 
ever have imposed such an extreme penalty of 
dismissal on the petitioner considering the nature 
and gravity of misconduct alleged and proved. 
17. In order to justify ‘this major punishment of 
dismissal of the petitioner from service, on the 
basis of the counter-affidavit filed by the second 
respondent, learned counsel for the respondents 
submitted that it is not for the first time, that the 
petitioner was proceeded with the disciplinary 
enquiry. In the last ten years of his service, ‘the 
petitioner was punished on several occasions; he 
was fined seven times, censured three times and 
his increment was withheld twice and that there- 
fore thc impugned orders dismissing ‘the peti- 
tioner from service are justified. I must state at 
once here that the previous punishments or ad- 
verse remarks made against the petitioner were 
not made part of the present charge. In the show 
cause notice dated 20.12.1980 issued by the third 
respondent, proposing to impose punishment of 
dismissal from service also nothing is stated about 
the previous adverse remarks made or punish- 
ment imposed on the petitioner. It is therefore 
clear from the records that right from the date of 
issuing the charge memo to the petitioner till the 
date of passing of the order of dismissal, at no 
point of time or on no occasion; the petitioner was 
made known that at the time of imposing the 
penalty, pursuant to the charge made against him, 
the previous penalties, or adverse remarks made 
against the petitioner would be used against him. 
The past service record of the delinquent official 
cannot be taken into account while determining 
quantum of punishment unless it was made known 
that such record would be used against him. Or 
else he cannot be deemed to‘have been given a 
reasonable opportunity of showing cause against 
the proposed penal action amounting to negation 
of basic principle of natural justice. An attempt is 
made by the respondents for’ the first time by 
stating about this aspect in the counter-affidavit 
to justify the penalty, te. the impugned order 
dismissing the petitioner from service. It cannotat 
all be accepted. Law in this regard is very clear. 
In Gopal Rao v. State Government, M.P., A.LR. 


li 


10. It was not disputed that the competent 
authority is entitled to take into’ consideration 
the record of a civil servant’s past service in 
order to determine the quantum of punish- 
ment. What, however was contended thatifthe 
civil servant is not at all apprised of the record 
of his past service, nor is he informed that it 
will be taken into account in order to decide 
the question of’ punishment, he cannot be 
deemed to have been given a ‘reasonable 
opportunity’. to show cause against the pro- 
posed action. Normally, the question of pun- 
ishment is linked up with the gravity of the 
charge and the penalty that is inflicted is pro- 
portionate to the guilt. Where the charge is 
trivial and ‘prima facie’ merits only a minor 
penalty, a civil servant may not’even care to 


. defend himself in the behalf that only such 


punishment as would be commensurate with 


* -his guilty willbe visited on him. In such a casc, 


even if in the show cause notice a mere scrious 
punishment is‘indicated that what the finding 
of the guilt warrants, he cannot be left to 
guessing for himself what other possible rea- 
sons have impelled the proposed action. It is 
not, therefore, sufficient that other considera- 
tions on which a higher punishment is imposed 
are present in the: mind of the competent au- 
thority or are supported by the record of serv- 
ice of the civil servant concerned. In a case 


. where these factors did not:form part of any 


specific charge and did not otherwise figure in 
the departmental enquiry, it is neccssary that 
they should be intimated to the civil Servant in 
order to enable him to put up proper defence 
against the proposed action”. 


in the’ decision reported in State of Mysore v. 


Manche Gowda, A.LR. 1964 S.C. 506, the Supreme 


Court has held that nothing in law prevents the 


punishing authority-from taking the previous record 
of the Government ‘servant into consideration 
during the second stage of the enquiry cven though 
the previous record was not the subject matter of 


the charge at the first stage, but it is essential that 


the Government servant shall be given a reason- 
able opportunity to-know that fact so as to enable 
to meet the same. Paragraphs 7 and 8 of the said 
decision run thus: 


“Under Art.311(2) of the. Constitution: as 
interpreted by this Court, à Government 
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1954 Nag. 90, paragraph 10 reads: ‘Servant must have a reasonable opportunity 


not only to prove that he is not guilty of the 
charges levelled against him, but also to estab- 
lish: that the punishment proposed to be im- 
posed is either not called for or excessive. The 
said opportunity is to bea reasonable opportu- 
nity and, therefore; it is necessary that the Gov- 
ernment servant must'be told of the grounds 
onwhich it is proposed to take such action; see 
the decision of this Court in the State of Assam 
v. Bimal Kumar Pandit, Civil Appeal No.832 of 
1982 dated 12.2.1963, A:LR. 1963 S.C. 1612. If 
the grounds are not given in the notice, it 
would be well nigh impossible for him to predi- 
cate what is operating on the mind of the 
authority concerned in the proposing a par- 
ticular punishment; he would not be in a posi- 
tion to explain why he does not deserve any 
punist ment at all or that the punishment 
proposed is excessive. Ifthe imposed punish- 
ment was mainly based upon the previous record 
of a Government servant and that was not 
disclosed in the notice, it would mean that the 
main reason for the proposed punishment was 
withheld from the knowledge of the Govern- 
ment servant. It would be no answer to suggest 
that every Government servant must have had 
knowledge of the fact that his past record 
would necessarily be taken'into consideration 


‘by the Government in inflicting punishment 


on hin; nor would it be an adequate answér to 
any that he knew as a matter of fast that the 
carlicr punishments were imposed on, him or 
that hc knew of his past record. This conten- 
lion misses the real point, namely, that what 
the Government Servant is entitled to is not 
the knowledge of certain facts but the fact that 
those facis, will be taken into consideration by 
the Government in inflicting punishment on 
him. It is not possible for him to know what 
period of his past record of what acts or omis- 
sions of his in a particular period would be 
considered. If that fact was brought to his 
notice, he might explain that he had no knowl- 
edge of the remarks of his superior officers 
that he had adequate explanation to offer for 
the alleged remarks or that his conduct subse- 
quent to the remarks had been exemplary orat 
any ratc approved by the supcrior officers. 
Even if the authority concerned took into 
consideration only the facts for which he was 
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punished, it would be open to him to put 
forward before the said authority many miti- 
2ating circumstances or some other explana- 
tion why those punishments were given to him 
or that subsequent to the punishments he had 
served to the satisfaction of the authorities 
concerned till the time of the present enquiry. 
He may have many other explanations. The 
point is not whether his explanation would be 
acceptable, but whether he has been given an 
opportunity to give his explanation. We can- 
notaccept the doctrine of ‘presumptive knowl- 
edge’ or that of ‘purposeless enquiry’ as their 
acceptance will be subversive of the principle 
of ‘reasonable opportunity’. We, therefore, hold 
that it is incumbent upon the authority to give 
the Government servant at the second, s} ge 
reasonable opportunity to show cause against 
the proposed punishment and if the proposed 
punishment is also based on his previous 
punishments or his previous bad record, this 
should be included in the second notice so that 
he may be able to give an explanation. 
(8) Before we close, it would be necessary to 
make one point clear. It is suggested that the 
past record of a Government Servant, if it is 
intended to be relied upon for imposing a 
punishment, should be madespecificcharge in 
the first stage of the enquiry itselfand ifit isnot 
so done, it cannot be relied upon after the 
enquiry is closed and the report is submitted to 
the authority entitled to impose the punish- 
ment. An enquiry against a Government ser- 
vant is one continuous process, though for 
convenience it is done im two stages. The re- 
port submitted by the Enquiry Officer is only 
recommendatory in nature and the final au- 
thority which scrutinizes it and imposes pun- 
ishment is the authority empowered to impose 
the same. Whether a particular person has a 
reasonable opportunity or not depends to some 
extent upon the nature of thesubject-matter of 
the enquiry. But, it is not necessary in this case 
to decide whether such previous record can be 
‘made the subject-matter of charge at the first 
Stage of the enquiry. But, nothing in law pre- 
vents the punishing authority from taking 
that fact into consideration during the second 
stage of the enquiry, for essentially it relates 
more to the domain of punishment rather than 
to that of guilt. But what is essential is that the 
Government servant shall be given a reason- 


The Madras Law Journal Reports 


1994 


able opportunity to know that fact and meet 

the same.” 
18 In the light of this legal position, I have no 
choice, but to reject the argument of learned counsel 
for the respondents that the past record and pre- 
vious penalties imposed on the petitioner should 
justify his dismissal from service on account of the 
misconduct proved. In this view of the matter, J 
hold that the penalty of dismissal of the petitioner 
from service is grossly and shockingly dispropor- 
tionate to the gravity of the misconduct proved 
against him. Unfortunately the appellate author- 
ity has also not considered-as required under Rule 
47(2)(c) of the Rules as to, proportionality of 
punishment. 
19. Having regard to the conclusions arrived at by 
me as aforementioned, I have now to consider as 
to what should be the punishment and what should 
be the final order. From the records, it appears 
that the writ petition was filed in the year 1982. 
The case was transferred to the Central Adminis- 
trative Tribunal, Madras by this Court and it was 
number as T.A.No.344 of 1985. Subsequently, it 
was held that the case was not maintainable before 
the Central Administrative Tribunal and there- 
fore, it was retransferred to this Court on 4.11.1986. 
Learned counsel for the petitioner by his letter 
dated 2.11.1984 made a request to trace out the 
case papers and post it for final hearing stating out 
the case papers and post it for final hearing stating 
that the case was twelve years old. When the 
papers pertaining to his writ petition could not be 
traced out inspite of the serious efforts made, 
orders were obtained to reconstruct the file on 
30.3.1994. It was thereafter, the matter was listed 
for final hearing. 
20. The Supreme Court in the case of Ex.Naik 
Sardar Singh v. Union of India, A.T.R. 1991(2) 2 
S.C. 290, having found that the evidence in that 
case was duly recorded and the trial was not viti- 
ated, as no prejudice had been caused to the 
delinquent held that the sentence awarded to him 
was wholly disproportionate to the offence com- 
mitted. In that view, it is stated that the ends of 
justice would sufficiently be met, ifa lesser punish- 
ment was awarded to the appellant in that case. In 
the case of Ranjit Thakur v. Union of India, (1987)4 
S.C.C. 611, the Supreme Court found that the 
punishment imposed was strikingly dispropor- 
tionate and called for intetference. Accordingly, 
the order of punishment was quashed and the 
appellant in that case was ordered to be reinstated 
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with all monetary and service benefits. 

21. Bearingin mind the principles laid down in the 
various cases aforementioned, I am of the firm 
opinion that unduly harsh and grossly dispropor- 
tionate penalty of dismissal imposed on the peti- 
tioner cannot be allowed to stand. Hence, I record 
the finding on Point No.3 in affirmative. The order 
of dismissal was passed on 28.2.1981. Looking to 
the facts and circumstances of the case, I think that 
ends of justice would amply be met, if any one of 
the punishments provided under Rule 31 of the 
Rules mentioned in Clauses (e) to (h) is imposed 
on the petitioner. 


22. In the result, for the reasons stated above, I, 


pass the following order: 
1. This writ petition is allowed. 
2. The impugned orders dismissing the peti- 
tioner from service are quashed. The peti- 
tioner shall be reinstated in service with all 
consequential benefits that flow from quash- 
ing the impugned order of dismissal subject to 
term 3 of this order. 
3. The respondents may impose any one óf the 
penalties under Rule31 in Clauses (e) to (h) of 
the Rules. 
4. There will be no order as to costs. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Janarthanam, J. 


C.R.P.No.2070 of 1994 and C.M.P.No.10074 of 


1994 ° 11th August, 1994. 
Marayee and another ... Petitioners 
v. 

Raju and another ... Respondents. 


(A) Civil Procedure Code (V of 1 908), O.26, Rule 
10(3) - Commissioner appointed by court - His 
report duly considered and acted upon - Appoint- 
ment of Commissioner again at appellate stage - 
Not proper. 

It is not as if the trial court is dissatisfied with the 
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commissioner’s report and plan namely Exs.C-1 
and C-2. But the sordid fact is that the said Com- 
missioner’s report and plan had been duly consid- 
ered and acted upon and on the basis of such a 
report, the suit had been dismissed. In such state 
of affairs the appointment of a Commissioner for 
the second time, during appellate stage, does not 
appear to be proper on the face of the salient 
provisions adumbrated under 0.26, Rule 10(3) of 
the Civil Procedure Code. [Para. 8] 

(B) Civil Procedure Code (V of 1908), O.41, Rule 27 
- Reception of Additional evidence at appellate stage 
- Conditions for. 

Reception of additional evidence of the appellate 
stage is governed by the sanguine provisions ad- 
umbrated under O.41, Rule 27 of the Code. Ac- 
co. Jing to the said Rule, it is not as if the parties 
to añ appeal are entitled to produce additional 
evidence - Oral or commentary in the appellate 
court, as a matter of right, unless and until any one 
of the primordial conditions specified therein exist, 
these such conditions had been prescribed in the 
said rule. They are: (1) The court from whose 
decree the appeal is preferred has refused to admit 
evidence which ought to have been admitted; or 
(2) The party seeking to produce additional evi- 
dence, establishes that notwithstanding the.xer- 
cise of the diligence, such evidences was notwithin 
his knowledge or could not after the exercise of 
due diligence, be produced by him at the time 
when the decree appealed against was passed or 
(3) The appellate court requires any document to 
be produced or any witness to be examined to 
enable it to pronounce judgment, or for any other 
substantial cause. [Para. 9] 

C.R.P.No.2070 of 1994: Petitions under Sec.115 of 
Act V of 1908 praying the High Court to revise the 
Order of the Court of the Subordinate Judge, 
Karur, dated 8.11.1993 and passed in 1.A.No.3 


‘in. A.S.No.2 of 1991, etc. 


P.Mani, for Petitioner. 

The Court made the following 

ORDER: Petitioners were plaintiffs while,respon- 
dents were defendants in the suit. 

2. Plaintiffs filed the suit in O.S.No.1100 of 1987 
on the file of District Munsif, Karur on 16.9.1987 
seeking the relief of bars injunction. Along with 
the plaint, they also filed ILA.No.1305 of 1987 for 
appointment of an Advocate- Commissioner for 
inspection of the suit property-pathway and file 
his report and plan. Accordingly a Commissioner 
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had been appointed and he inspected the suit 
pathway on 22.9.1987 and filed his plan and re- 
port. 
3. During the trial of the suit,.which had been 
contested by the defendants, the Commissioner’s 
plan and report had been marked as Exs.C-1 and 
C-2. Ultimately, on consideration of the materi- 
als, the suit had been dismissed. j 
4. Aggrieved by the dismissal, the plaintiff filed 
A.S.No.2 of 1991 on the file of Sub Court, Karur. 
During the pendency of the said appeal, he also 
filed I.A.No.4 of 1991 for appointment of another 
Commissioner to inspect the suit property and file 
his report and plan. On the said application, a 
commissioner had been appointed and conse- 
quently, his report and plan had been filed into 
court. 
5. Another application, being I.A.No.330 ar{993 
had been filed in the said appeal under Sec.151 of 
the Code of Civil Procedure, 1908 (as amended by 
Act 104 of 1976 - for Short ‘Code’) for reception of 
the Commissioner's report and plari by way of 
additional evidence. Such a move had been re- 
sisted strongly and stoutly by the other side. 
6. Learned Sub-Judge, after considering the mate- 
rials and after hearing the arguments of learned 
counsel for the respective parties, dismissed the 
‘application giving rise to the present action. 
7. The petitioners also filed C.M.P.No.10074 of 
1994 praying for stay of all further proceedings in 
the lower appellate court, pending Spasa ofthis 
revision. 
8. Evenat the outset, Imay pointout'that there are 
absolutely no merits for the entertainment of this 
revision. It is not as if, the trial court is dissatisfied 
‘with the Commissioner's report and plan, namely, 
Exs.C-1 and C-2. But thesordid fact is that thesaid 
Commissioner’s report and plan had been duly 
considered and acted upon and on the basis of 
sucha report the suit had been dismissed, In such 
State of affairs, the appointment of a Commis- 
sioner for the second time, during appellate stage, 
does not appears to be proper, on the face of the 
salient provisions adumbrated under O.26, Rule 
10(3) of the Code. No doubt such an appointment 
had not at all been questioned. But the question 
that arises for consideration is as to whether re- 
ception of the report and plan filed by such a 
Commissioner by way of additional evidence is 
` permissible under law. 
9. Reception of Additional evidence at the 
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appellate stage is governed by the sanguine provi- 
sions adumbrated under O.45, Rule 27 of the 
Code. According to the said rule, it is not as if the 
parties to an appeal are entitled to produce addi- 
tional evidence oral or documentary in the appel- 
late Court, as a matter of right, unless and until 
anyone of the primordial conditions specified 
therein exhibit. Three such conditions had been 
prescribed in the said rule. They-are: 
1. The court from whose decree the appeal is 
preferred has refused to admit evidence which 
ought to have been admitted; or 
2. The party seeking to produce additional 
evidence, establishes that notwithstanding the 
exercise of due diligence, such evidence was 
not within his knowledge or could not, after 
the exercise of due diligence, be produced by 
him at the time when. the decree appealed 
against was passed; or, 
3. The appellate court requires any document 
to be produced witness’ to: be examined to 
enable it to pronounce judgment, or for any 
other substantial cause. » 
10. In the case on hand, none of the conditions, as 
aforesaid,-exists for the reception of the second 
Commissioner’s report and plan, by way of addi- 
tional evidence at the appellate stage. In this view 
of the matter, the refusal for reception of such 
evidence by the lower appellate court cannotatall 
be stated to be not in accordance with law. Fur- 
ther, there is no irregularity; much less illegality in 
the order under attack. 
11. The revision, as such; deserves to be dismissed 
even at the admission stage and the same is-ac- 
cordingly dismissed. Consequently, C.M.P. is also 
dismissed. 


BS. ---- Petition dismissed. 


Tl] Sellammal v. Narayanasamy Naidu (Govardhan, J.) 


INTHE HIGH COURT OF JUDICATUREAT 
MADRAS. 


Present: Govardhan, J. 


A.S.No.422 of 1983 11th August, 1994. 
Sellammal m Appellant 
” : 


MNarayanasamy Naidu and others ..Respondents. 


Civil Procedure Code (V of 1908), Sec.115 - Sutton 
mortgage - Defendant contesting for decree though 
for a lesser sum - Suit dismissed for default on 
Plaintiff's absence - Appeal against order to High 
Court - Proceeding can be converted into civil revi- 
sion petition. ; 
The plaintiff filed a suit for recovery of a sum of 
Rs.12,477.85 on the basis of a mortgage executed 
by the defendants. In the written statement filed by 
the second defendant, it was stated that the plain- 
tiff was entitled to claim the principal of Rs.5,110 
with interest. On the date of trial, the plaintiff 
being absent the suit was dismissed for default. 
The plaintiff filed a civif revision petition before 
the High Court, but a learned single Judge di- 
rected that an appeal be filed. Thereupon, an 


appeal was filed. It was contended by the respon- , 


dent/ defendant that no appeal lay against the 
order dismissing the suit as.it was not a decree. 
Held: The ratio of the decision in Namuda Khatoon 
y. iyen Bibi, A.LR. 1976 Cal. 415 (F.B.), Union 
of India v. S.Mohinder Singh, A.LR. 1979 All. 342 
and Narendra Kumar Mehta v. Smt.Suraj Mehta, 
A.LR. 1982A.P. 100, make it abundantly-clear that 
where an appeal has been taken on filemistakenly, 
from an order against which no appeal will lie, the 
High Court has got powers to convert the same as 
a civil revision petition and hear the same to 
decide the facts of the case. Considering the facts 
and circumstances of the case on hand and in the 
light of the above decisions, the courtis of opinion 
that the appeal preferred by the plaintiff against 
the order of dismissal of the suit for default when 
the second defendant confessed for a decree, can 
be converted into a civil revision petition and the 
matter can be decided on its merits. ., 

[Paras. 10 and 11] 
Cases referred to: oa 
Calcutta Port Trust v. Shalimar Tar Products Lim- 
ited, A..R. 1991 S.C. 684. [Para. 8] 
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Mamuda Khatoon v. Boniyan Bibi, A.I.R. 1 976 Cal. 
415 (F.B.). [Para. 9] 

Union of India v. S.Mohinder Singh, A.LR. 1979 All. 
342. [Para. 9] 

Narendra Kumar Mehta v. Smt.Suraj Mehta, A.1.R. 
1982 A.P. 100. (Para. 9], 

T.K.Subba Rao, for Appellants. 

N.Srivatsamani, for Respondents. 

The Court delivered the following 
JUDGMENT: The plaintiff is the appellant herein. 
The plaintiff has filed the suit O.S.No.183 of 1975 
on the file of the Court of the Subordinate Judge, 
Karur, for recovery ofasum of Rs.12,477.85 on the 
basis of a mortgage executed by the defendants in 
favour of the plaintiff on 16.9.1970. 

2. In the written statement filed by the second 
defendant, he has stated that the plaintiff is en- 
titled tø claim the principal of Rs.5,110 with inter- 
est at,9 per cent per annum and on other grounds. 
3. On the date of trial the plaintiff being absent, 
the suit was dismissed for default. The. plaintiff 
has, therefore, filed this appeal for setting aside 
the judgment dismissing her suit. 

4. In C.M.P.No.8766 of 1992 filed before this 
Court, the petitioner has stated briefly as follows: 
After the dismissal of the suit for default on 8.8.1987, 
the petitioner filed an application for restoration 
of the suit with a petition under Sec.5 of the 
Limitation Act to condone the delay in filing the 
said application in J.A.No.97 of 1979. The said 
application was dismissed by the court below. The 
petitioner, therefore, filed C.R.P.No.4251 of 1981 
against the dismissal of the Interlocutory Applica- 
tion. When the civil revision petition came up 
before Ramanujam, J. The learned Judge directed- 
the counsel for the petitioner to file an appeal 
against the dismissal of the suit O.S.No.183 of 
1975. Therefore, the plaintiff has filed this appeal. 
The learned Judge of this Court dismissed the 
Civit Revision Petition No.4251 of 1981 directing 
the petitioner to pursue remedy in the appeal, 
inspite of the representation that the appeal might 
not lie against the dismissal of the suit for default. 
The question involved in this matter, namely, 
whether the trial court can dismiss the suit for 
default when the defendant had admitted a por- 
tion of the claim is correct in law and would 
amount to failure of exercise of jurisdiction. There- 
fore, the appeal has to be treated as civil revision 
‘petitioner under Sec.115 of the Code of Civil 
Procedure for deciding the above question. 


504 


5. Learned counsel appearing for the appellant 
would argue that since the second defendant has 
confessed to the decree for an amountof Rs.5,110. 
Eventhough the plaintiff and the counsel for the 
plaintiff were not present before the court below 
on the date of hearing the suit should not have 
been dismissed and the trial court should have 
passed decree for the amount for which thesecond 
defendant himself has agreed and, therefore, the 
Plaintiff, has come forward with this appeal. 

6. According to the learned counsel for the re- 
spondents, the formal expression of adjudication 
of an order of dismissal for default cannot be 
considered as a decree and as such no appeal lies 
against the said adjudication and the appellant 
should have filed an application under 0.9, Rule 
9 of Civil Procedure Code to restore thesuit which 
was dismissed for default and she cannot ask for 
setting aside the order of dismissal in the appeal 
which is not maintainable and she cannot ask for 
converting the appeal as civil revision petition. 
7. Learned counsel appearing for the appellant 
would concede that the suit is dismissed for de- 
fault and that no appeal will lie. But he would 
contend that when a civil revision petition has 
been filed against the order dismissing the appli- 
cation to condone the delay in filing an applica- 
tion for restoring thesuit, the learned J udge of this 
Court has directed the revision petitioner to pur- 
sue her remedy in an appeal and that is why the 
appellant has filed this appeal and inspite of the 
representation that the appeal might not lie against 
the dismissal of the suit for default the learned 
Judge of this Court has directed the plaintiff to 
pursue her remedy in the appeal. The fact remains 
that the plaintiff has filed an application to restore 
the suit, which was dismissed on 8.8.1987 against 
her, with an application for condoning the delay 
and when the application was dismissed, she pre- 
ferred civil revision petition viz, C.R.P.No.4251 
of 1981 and thesame has also been dismissed. The 
point raised by the appellant is that when the 
second defendant has confessed for a decree, 
Opposing the suit claim, the court below should 
not have dismissed the suit for default and as such 
thé dismissal would amount to failure of exercise 
of jurisdiction and, therefore; the question whether 
the dismissal of the suit is correct in law has to be 
considered in the appeal and when an appealis not 
maintainable her remedy is only by way of filing of 
civil revision petition. In-the written statement 
filed by the second defendant it is stated that the 
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plaintiff is entitled to claim the principal of Rs.5,110 
with interest at the rate of 9% per annum among 
other grounds and he had also confessed for judg- 
ment for that amount and has prayed for 15 months 
time for payment. 

8. Itis only under the above circumstances, thesuit 
has been dismissed. It has been laid down in the 
decision reported in Calcutta Port Trust v. Shali- 
mar Tar Products Limited, A.I.R. 1991 S.C. 684, 
that the order of the court below in dismissing the 
entire plaint for non-prosecution, in a suit for 
arrears of rent, where the defendant conceded 
lower rent than claimed, is not proper and the suit 
should have been decreed at conceded rate. In the 
light of the above decision, I am also of the view 
that the dismissal of the entire suit by the court 
below, inspite of the second defendant confessing 
for lesser amount and seeking time for payment of 
the amount, is not proper. Here, we have to see, 
what is the remedy open to the plaintiff when the 
suit has been dismissed for default. According to 
the learned counsel appearing for the appellant 
since the suit is dismissed for default, it cannot be 
considered as a decree and, therefore, no appeal 
will lie. Learned counsel appearing for the appel- 
lant would argue that in cases where no appeal lies 
Or an order passed by the court and when an 
appeal was taken on file mistakenly, the High 
Court has powers to covert the appeal into civil 
revision petition and hear the same. 

9. Learned counsel for the appellant has drawn the 
attention of this Court to the following decisions: 
In Mamuda Khatoon and others v. Boniyan Bibi 
and others, A.I.R. 1976-Cal. 415 (F.B.), it has been 
laid down that where an order rejecting time- 
barred memorandum of appeal consequent on 
refusal to condone delay under Sec.5 of the Limi- 
tation Act, is passed, it is neither a decree nor an 
appealable order and the said order however is 
revisable. In the decision reported in Union of 
India and another v. S.Mohinder Singh and others, 
A.LR. 1979 All. 342 it has been held that where an 
order is passed under Sec.5 of the Arbitration Act, 
granting leave to party to revoke authority of 
appointed Arbitrator, the said order is notappeal- 
able under Sec.39 of the Arbitration Act and only 
revision will lie. It is also held in the above decision 
that whea an application for permission to con- 
vert the appeal into a revision is filed, and consid- 
ered, taking into account the matters of impor- 
tance involved in the case, it is proper to allow this 
application and permit the appellant to convert 
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his appeal into a revision. In Narendra Kumar 
Mehta v. Smt.Suraj Mehta, A.LR. 1982 A.P. 100 at 
104, a Division Bench of the Andhra Pradesh High 
Court has held that in cases where no appeal lies 
against orders and interim orders, the High Court 
can treat the appeals as revisions, in view of the 
powers vested under Sec.115 of the Civil Proce- 
dure Code. The question that came up for consid- 
‘eration before their Lordships is whether the High 
Court can exercise its revisional jurisdiction un- 
der Sec.115 of the Civil Procedure Code and treat 
the appeal as revision when there is no appeal 
provided against the order under Sec.28 of the 
Hindu Marriage Act. The learned Judges further 
held that Sec.115 of the Civil Procedure Code 
enables the High Court to exercise revisional ju- 
risdiction in all civil matters pending or disposed 
of by a court subordinate to it, wherever that 
. subordinate court, appears to have exercised a 
jurisdiction not vested in it by law or fails to 
exercise a jurisdiction so vested or to have acted in 
the exercise of its jurisdiction illegally or with 
material irregularity, provided no appeal lies. 
(10. The ratio of the above three decisions makes it 
abundantly clear that where an appeal has been 
taken on file mistakenly, from an order against 
which no appeal will lie, the High Court has got 
powers to convert the same as a civil revision 
petition and hear the same to decide the facts of 
the case. 
11. Considering the facts and circumstances of the 
case ọn hand and in the light of the above deci- 
sions, J am of opinion that the appeal preferred by 
the plaintiff against the order of dismissal of the 
suit for default, when the second defendant con- 
fessed for a decree, can be converted into a civil 
revision petition and the matter can be decided on 
its merits. 
12. In that view, I am of the opinion that 
C.M.P.No.8766 of 1922 is to be ordered as prayed 
for, and the appeal, A.S.No.422 of 1983 has to be 
converted into a civil revision petition. 
- 13. In the result, the C.M.P.No.8766 of 1992 is 
ordered as prayed for. The appeal A.S.No.422 of 
` 1983 is directed to be converted into civil revision 
petition. Office is directed to make the necessary 
corrections in the cause title of the memorandum 
of appeal and other papers. No costs. 


B.S. —— Petition ordered/Appeal converted into Civil 
Revision Petition. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, J. 


C.R.P.No.2124 of 1994 and C.M.P.No.10795 of 
1994 12th August, 1994. 


M/s.Ganga Engineering Works, represented by its 
Proprictor, V.P.Gangaswamy Naidu ... Petitioner. ' 


v. 
M&.Ganga Foundry represented by its Managing 
Partner, K:Sama Naidu ... Respondent. 


Trade and Merchandise Marks Act (XL of 1958), 

Sec.111(1) - Suu under Act - Issues framed and suit 
included in list for trial - Petitioner getting adjourn- 
ments - Ex parte decree passed once - Decree set 
aside - Suu restored to file - Transferred to Court of 
First Additional District Judge - Posted for trial to 
29.6.1994 - Petinoner filing applicanon for stay of 
suit under Sec.11 - Application held not maintain- 
able. 

Sec.111(1) of the Act provides that if the defen- 

dant in a suit pleads that the registration of the 
plaintiff's trade mark is invalid and proceedings 

for rectification of the register are pending before 

this Court or Registrar of Trade marks, the trial of 
the suit shall be stayed pending final disposal of 
such rectification proceedings. The sub-section 

also provides that ifno proceedings were actually 

pending at the time when issues are framed, the 
court is to frame an issue regarding the invalidity 

of the registration of the mark and adjourn the 

case for a period of three months from the date of 
framing of the issue in order to enable the party 

concerned to apply to the High Court for the 

rectification of the Register. Clause (2) provides 

that if the party concerned proves to the Court 

that he has made any such application for rectifi- 

cation within the time specified by the court or 

within such extended time as the court may for 

sufficient cause allow, then also the trial of thesuit 

shall stand stayed. Clause (3) provides that if no 

such application is made within the time so speci- 

fied or within such extended time as the Court may 

allow, the issueas to the validity or the registration 

of the trade mark concerned shall be deemed to 
have been abandoned and the court shall proceed 

with thé suit in regard to the other issues in thé 
case. 
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Held: In the present case, the order of the lower 
court shows that the issues were framed any have 
been framed in the suit. The suit was included in 
the list fdr trial on 10.6.1993 initially. That means 
the issues were framed long before that and the 
suit was ready for trial. Thereafter, the petitioner 
herein was getting adjournments and once an er 
parte decree was also passed and that ex parte 
decree was set aside by order dated 31.3.1994 and 
the suit was restored to file. It was transferred 
from the Court of Principal District Judge to the 
Court of the.I Additional District J udge. Then, it 
was posted to 29.6.1994 for trial as last chance. On 
that date, the petitioner filed the present applica- 
tion, I.A.No.94 of 1994 for stay of further proceed- 
ings in the suit, O.S.No.93 of 1991 under Sec.111 
of the Act. The court to the petitioner toseek stay 
of the proceedings at this stage. In the revision 
petition filed, it is held in there is no error what- 
ever in the order of the lower court. 

[Paras. 3 and 4] 
Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the District 
Court, Coimbatore dated 11.7.1994 and made in 
L.A.No.94 of 1994 in O.S.No.93 of 1991, etc. 
S.Swaminathan, for Petitioner. 
The Court made the following 
ORDER: This revision is directed against an order 
in LA.No.94 of 1994 in.O.S.No.93 of 1991. That 
application is for stay_all further proceedings in 
the suit, O.S.No.93 of 1991 filed under Sec.111 of 
the Trade and Merchandise Marks Act, 1958 
(hereinafter referred to as ‘the Act’). It was the 
contention of. the petitioner that an application 
for rectification had been filed in the High Court 
under Sec.56 of the Act and it posted to 30.6.1994. 
The trial court has dismissed the application tak- 
ing the view that the provisions,of Sec.111(2) of 
the Act have not been complied with by the peti- 
tioner herein and he is not entitled to claim the 
benefit ofstayas provided i in Clause (1) of Sec.111. 
2. Learned counsel for the petitioner contends 
that even before the present, application under 
Sec.111 of the Act a prior application, was pre- 
sented in the District Court on 3.4.1992. But it was 
kept up-numbered by the District Judge and ulti- 
mately it was returned to the petitioner in open 
court. The petitioner had not pursued the matter 
and taken any steps to get the petition numbered. 
However, he proceeded to file an application for 
rectification of the register in this Court on 
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24.12.1993. Thereafter he filed this I.A.No.94 of 
1994 before the trial court for stay of further 
proceedings in the suit. 

3. Sec.111(1) of the Act provides that if the defen- 
dant in a suit-pleads that the registration of the 
plaintiffs trade markis invalid and proceedings for 
rectification ofthe register are pending before this 
Court or the Registar of Trade Marks, the trial of 
the suit shall be stayed pending final disposal of 
such rectification proceedings. The Sub- section 
also provides that if no proceedings were actually 
at the time when issues are framed, the court is to 
frame an issue regarding the invalidity of the reg- 
istration of the mark and adjourn the case for a 
period of three months from the date of framing of 
the issues in order to enable the party concerned 
to apply to the High Court for the rectification of 
the Registrar. Clause (2) provides that if the party 
concerned proves to the court that he has made 
any such application for rectification within the 
time specified by the court or, ‘within such ex- 
tended time as the court may for sufficient cause 
allow, then allow the trial of the suit shall stand 
stayed. Clause (3) provides that ifno such applica- 
tion is made within the time so specified or within 
such extended time as the court may allow, the 
issue as to the.validity of the registration of the 
trade mark concerned shall be deemed to have 
been abandoned and the court shall proceed with 
the suit in regard to the other issues in the case. 
4. In the present case, counsel for the petitioner is 
not ina position to give the exact date on which the 
issues are framed in thesuit. However, t the order of 
the lower court shows that the suit was included in 
the list for trial on 10.6.1993 initially. That means 
the issues were framed long before that and the 
suit was ready for trial. Thereafter, the petitioner 
herein was getting adjournments and once an ex 
parte decree was also passed and that ex parte 
decree was set aside by ¢ order dated 31.3.1994 and 
the suit was restored to file. It was transferred 
from the court of Principal District Judge to the 
Court of the I Additional District J udge. Then it 
was posted to 29.6.1994 for trialas last chance, On 
that date, the petitioner filed the present applica- 
tion, LA.No.94 of 1994 for § Stay of further proceed- 
ings in, the suit, O.S.No.93 of 1991 under Sec.111 
ofthe Act. The court below has rightly understood 
the provisions of Sec.111(2), (3) and (4) of the 
Act and held that it is not open to the petitioner 
to seek stay of the proceedings at, this stage. 


1] M/s. Agro Gargo Transport Limited v. Murugan (Swami, CJ.) 


Consequently, there is no error whatever in the 
order of the lower court. The registration is with- 
out merits. Accordingly it is dismissed. 

5. In view of the disposal of the revision petition 
C.M.P.No.10795 of 1994 is dismissed. 

Petition dismissed. 


BS. mi 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. - 


Present: K-A.Swami, CJ. and Somasundaram, J. « 
W.ANo.1071 of 1994 24th-August, 1994. 


Miss.Agro Gargo Transport Limited, Harbour 


Tuticorin, Tirunelveli Distict.. - ...Appellant 
Vv. ‘ x ee z 
... Respondents. 


(A) Domestic enquiry - Conduct of - Principles to be 
observed in - Must bein conformity with the rules of 
natural justice. ` 
It has been laid in categorical terms that the domestic 
enquiry must be fair arid it must be in conformity 
with the rulcs of natural Justice. [Para. 5] 


(B) Constitution of India (1950), Art.226 - Powers 
under exercise of - High Court, if will interfere with 
the finding recorded in,a preliminary issue in a 
domestic enquiry. 
It is established legal position that, normally, the 
High Court under Art.226 of the Constitution 
does not interfere atthe stage as it is in the present 
case on a finding recorded on a preliminary issue, 
because it is open to the management to take up 
all the contentions at the later stage, if the award 
goes against it. As such, the management to take 
up all: the contentions at the later stage, if the 
award goes against it. As such, the management 
does not lose the right to challenge the correctness 
of the finding recorded by the Labour Court. 
mate [Para. 5] 
Cases referred to: 
State of Haryana v. Ratina Singh, A.LR. 1977 S. C. 
1512. [Para. 5] 
Coopur Engineering Limited v. P.P.Mundee, ALR. 
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1975 S.C. 1900. [Para. 5] 

Appeal under Clause 15 of the Letters Patent 
against the Order of Mishra, J.,dated 4.7.1994 and 
made in the exercise of the Special Original Juris- 
diction of the High Court in W.P.No.10518 of 
1984 presented under Art.226 of the Constitution 
of India to issue writ of certiorari.calling for the 
records of the second respondent culminating in 
his order dated 17.9.1984 in Industrial Dispute 
No.115 of 1983 and quash the same. . 
G.Gopinath, for Appellant. 

The Judgment of the Court was delivered by 
KA.Swami, C.J.: This appeal is preferred against 
the. order dated 4.7.1994 passed by the learned 
single Judge in W.P.No.10518 of 1984. As the 
learned single Judge has dismissed the writ peti- 
tion, the petitioner therein has come in appeal. 
2. In the writ petition, the petitioner/ Manage- 
ment has sought-for quashing the order dated 
17.9.1984 passed by the Additional Labour Court, 
Madurai in I.D.No.115 of 1983. That dispute re- 
lates to the dismissal of the first respondent herein 
from the Service of the appellant. Respondent 
No.1 was a driver. There was domestic enquiry 
held against him on certain charges. The domestic 
enquiry, resulted against him and consequently he 
was removed from service.. Hence dispute was 
raised before the Labour Court. a 

3. Before the Labour Court, the case pleaded by 
the first respondent is that he was directed by the 
enquiry officer to go out of the enquiry room dnd 
as such he was not permitted to cross-examine the 
witness therefore, the whole enquiry was ex parte. 
On the contrary it is the contention of the manage- 
ment that respondent No.1 abused the manage- 
ment witnesses and went out of the enquiry room 
on his own accord and he did not avail the oppor- 
tunity or cross-examining the witnesses, there- 
fore, it cannot be said that the domestic enquiry 
was held ex parte as respondents No.1 went out of 
the room on his own. The Labour.Court on a 
consideration of-the rival contentions in pam- 
graphs 22 and 23 has summarised its conclusion 
and held that the domestic enquiry was not fair 
and.proper and thereby has given an opportunity 
to the management to let in evidence to prove the 
charged and to the respondent No.1 to adduce 
rebuttal evidence. 

4. Learned single Judge has held that it is not the 
stage to recorda finding in one way or the other, as 
the dispute is still pending before the Labour 
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Court and, therefore, dismissed the writ petition. 
In paragraph 7 of the order, learned single Judge 
has stated thus: 

“I do not propose however at this stage to 


finally close any such contention on behalf of - 


the Management, but I may observe that it is 
always possible to draw an inference of fact 
from a set of proved facts and on many occa- 
sions, such facts, appear to touch the limits of 
conjectures, buta little imagination to come to 
conclusion on the basis ofa set of evidence, can 
never be called a conjecture. Without such 
imagination, no finding of fact can ever be 
recorded. It is in this sense, that the Courts in 
India have pointed out that resort to conjec- 
tures and surmises should be avoided by the 
courts and tribunals, but, inference on facts is 
permitted. I have found no merit in the case of 
the petitionér. This writ petition is accordingly 
dismissed with costs. Hearing fee Rs.1,500 only. 
5. Before us, learned counsel for the appellant 
placed reliance on a decision of the Supreme 
Court in State of Haryana v. Ratina Singh, A.LR. 
1977 S.C. 1512. That case did not arise out of an 
Industrial Dispute however, it related to a domes- 
tic enquiry held under the rules framed under 
Art.311 of the Constitution of India. While deal- 
ing with the domestic enquiry it has been observed 
thus: 
“The essence of a judicial approach is objec- 
tively, exclusion of extraneous materials or 
considerations and observance Of rules of natu- 
ral justice. Of course, fair play is the basis and 
if perversity of arbitrarine as bias or an surren- 
der of independence of judgment vitiate the 
conclusion reached” 
Whereas learned counsel for the appellant placed 
reliance on the observation made in the letter 
portion of the very same paragraph 4, which is to 
the following effect: 
“Viewed in this way, sufficiency of evidence in 
proof of the finding by a domestic Tribunal is 
beyond scrutiny. Absence of any evidence in 
support of a finding is certainly in support ofa 
finding is certainly available for the court to 
look into because it amounts to an error of law 
apparent On the record.” 
On a reading of the earlier observation and the 
latter observations together in the aforesaid deci- 
sion, it is seen that it has been laid in categorical 
[terms that the domestic enquiry must be fair and it 
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must be in conformity with the rules of natural 
justice. It is also the established legal position that 
normally the High Court, under Art.226 of the 
Constitution, does not interfere at the stage, as it 
is in the present case, on a finding recorded ona 
preliminary issue because it is open to the man- 
agement to take up all the.contentions at the later 
Stage, if the award poes against it. As such, the 
management does not lose the right to challenge 
the correctness of the finding recorded by the 
Labour Court, Here, it may be relevant to notice 
a decision of the Supreme Court to notice a deci- 
sion of the Supreme Court in Coopur Engineering 
Limited v. P.P.Mundee, A.LR. 1975 S.C. 1900, wherein 
it has been held that it will be legitimate for the 
High Court to refuse to intervenes at this state of 
the proceeding before the Labour Court on a 
finding recorded on a preliminary issue. The rele- 
vant portion of the judgment is as follows: 
“22. We are therefore, clearly of opinion that 
when- a case of dismissal or discharge of an 
employee is referred for industrial adjudica- 
tion the Labour Court should first decide as a 
preliminary issue whether the domestic en- 
quiry has violated the principles of natural 
justice. When there is no domestic enquiry or 
defective enquiry is admitted by the employer 
there will be no difficulty. But when the matter 
is in controversy between the parties that 
question must be decided as a preliminary 
issue. On that decision being pronounced it 
will be for the management to decide whether 
it will adduce any evidence before the Labour 
Court Ifit chooses not to adduce any evidence, 
it will not be thereafter permissible in any 
proceeding to raise the issue. We should also 
make it clear that there will be no justification 
for any party to stall the final adjudication of 
the dispute by the Labour Court by question- 
ing its decision with regard to the preliminary 
issue when the matter if worthy, can be agi- 
tated even after the final award. It will be also 
legitimate for the High Court to. refuse to 
intervenes at this stage. We are making these 
observations in our anxiety that there is no 
undue delay in industrial adjudication. 
6. Taking into account all these aspect of the 
matter, we decline to interfere with the order 
passed by the learned single Judge and keep open 
all the contentions advanced on both sides. The 
appeal is, therefore, dismissed. As the matter is of 


I] Mohamed Rowther v. Rajalinga Raja (Abdul Hadi, J.) 


the year 1984, we direct the Labour Court to 
decide the dispute within four months from the 
date of receipt of a copy of this judgment. Copy of 
the judgment be sent to the Labour Court in four 
days. 


B.S. ---- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 

C.R.P.No.911 of 1994 29th March, 1994. 
Mohamed Rowther ... Petitioner 

SS Rajalinga Raja and others ... Respondents. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960 as amended'by Act XXIII of 
1973), Sec.10(2){i) - Wilful default in payment of 
rent - Delayed payment of rent explained by saying 
that the landlords‘did not demand cannot be ac- 
cepted. . 

From the deposition of the tenant as R.W.1 it 
could be clearly inferred that the default was wil- 
ful. All that the tenant deposes as explanation for 
the delayed payment every month is that the land- 
lords did not demand it and hence he did not pay. 
But, it is settled law that itis the duty of the tenant 
to pay the rent regularly every month as enjoined 
in the statute without expecting any demand from 
the landlord in that regard. /Para. 4] 

Cases referred to: ` 

S.Sundaram v. V.R.Pattabiraman, ALR. 1985 S.C. 
582. [Para. 5] ° 

Nagarathinam Pillai v. Mahadevier, (1969)2 M.L-J. 
492, [Para. 5] 

Ramaswamy Pathar v. Thiagaraja Chettiar, (1983)1 
M.L.J. 114. [Para. 6] 

T.N.Vallinayagam, for Petitioner. 

B.Kumar, for Respondents. ` 

The Court made the following 

ORDER: The tenant under the Tamil Nadu Build- 
ings (Lease and Rent Control) Act, 1960, (herein- 
after referred to as ‘the Act’) is the petitioner is 
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this civil revision petition against the concurrent 
eviction order passed, one by the Appellate Au- 
thority in R.C.A.No.1 of 1993 and another by the 
Rent Controller in R.C.O.P.No.21 of 1989. 

2. The Rent Controller passed the eviction order, 
on three different grounds, viz, (1) wilful default 
fora period of 11 months from September, 1988 in 
the payment of monthly rents (under Sec.10(2)(i) 
of the Act, (2) the respondents landlords bona fide 
require the petition building for demolition and 
reconstruction (under Sec.14(1)(b) of the Act, 
and (3) denial of title of the landlords with refer- 
cence to the superstructure on the petition-site. 
(No doubt in the R.C.O.P. the respondents- land- 
lords have not specifically raised this ground of 
denial of title, but as against the plea of the land- 
lords that both the site and superstructure were 
leased out to the petitioner, the tenant claimed 
that only site was leased out to him and the super- 
structure was his. The Rent Controller held that 
both the land and the superstructure were to- 
gether leased out to the petitioner. In this connec- 
tion only the Rent Controller held that there was 
denial of title of the respondents in respect of the 
abovesaid superstructure and that the said denial 
was held to be not a bona fide one. 

3. The appellate authority in the abovesaid appeal 
filed by the tenant concurred with the Rent Con- 
troller on the question of wilful default and bona 
fide requirement of the building for demolition 
and reconstruction. It no doubt also concurred 
with the Rent Controller holding that the super- 
structure also belonged to the landlords and both 
the land and superstructure were lease out as 
‘building’ to the tenant. But, it did not deal with 
the question whether eviction could be granted on 
the ground that denial of title was not bona fide. 
4. Learned counsel for the petitioner attacked all 
the findings of the authorities below. But, I must 
say that even if sustain one of the abovesaid three 
independent findings of the authorities below 
relating to the above referred to three independ- 
ent grounds for eviction there is no justification 
for any interference by me in this revision. There- 
fore. I shall take up first the question of wilful 
default. On this point the authorities below pointed 
out that the petitioner as R.W.1 himself has admitted 
in cross-examination that at the time when R.C O.P. 
was filed, there were arrears for the above said 11 
months. (R.C.O.P. was filed on 24.8.1989). The 
authorities below point out that R.W.1 also 
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admitted that as on 25.2.1989, there were arrears 
for six months. The relevant admissions of R.W.1 
area as follows: . 


10.3.87-& beysmiaa corse, ANA 
AQMIVerniss Apr fg res. AMAA He, 
ggb ugld Qarsa siro sisri. gA 
Ceng org cuT_mauys AOSS orgi 5h Code 
GT HOU Cauri corp PÜLÈSÓ e 
THN. g. 6 ipri sdara. Cogud AAN 
1988 qabui,  ggesteu 87, Niga 87, 
giu oS ë AnwaÙ rA sep aAirr 
org) stat pAd sgr. pret iub org m 
mamu JADAS org Iai Qrad Ame 
apri sigarir. greet CLE sereu mresr 
Clar@éee, 1988 EWL oS UMs 
25.2.89- OemrOss rfg upp mAN erer. 
prò sigre. 25.2.89- umwa urád 6 orgi 
amio Dosen conpred siipra. go wig 
ATL mamus arOsGgsr Heit crop Cargid 
Gurg; eirab Ogres Hermeo Cares. 
raea GH ogb CanhsCger. 1988 stipe 
ong Una s&s g.1 ug 17.9.1988 sre 
Cepsiur-s AUHGpeir srempme egre. 
1988 Go wrg amma 18.10.88-6 grer y.2 
ug AarD g reg upSpsr cretpre aigresr, 
1988 Miram org mer 18.86.88- g. 4 
Lig. wid wrr org urmas 22.7.88-6) g 4 Utg ytd 
arar Ar YANA mri efAgresr.”* 


From the above deposition it could be clearly 
inferred that the default was wilful. All that the 
tenant deposes:as explanation for the delayed 
payment every month is that the landlord did not 
demand it and hence he did not pay. But, it is 
settled law that it is the duty of the tenant to pay 
the rent regularly every month as enjoined in the 
Statute without expecting any demand from the 
landlord in that regard. The above deposition 
clearly shows that for every month there was de- 
layed payment. In one case, as per the above 
deposition, though six months’ rent was due, he 
paid only one month’s rent despite the fact that a 
demand was made for.six months. This can be 
inferred from the reply en 


“Aari CarewGurg  sretrecfit 
Agree Qama Caches. crarGa gw, wre 
So, despite the demand, the payment was not 
made in the abovesaid case. So, it is clea’ that the 
default was wilful. : r 
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5. But the learned counsel for the petitioner sub- 
mits that even one day prior to-the filing of the 
R.C.O.P. that is, on 23.8.1989 itself, the entire, 
arrears were paid offand that itself will show that 
there was no wilfulness in the default. In this 
connection, learned counsel also relies on 
S.Sundaram v. V.R.Pattabiraman, A.LR. 1985 SC. 
582. There, the Supreme Court was considering a 
batch of rent control appeals under the Act and 
the main point dealt with by the Supreme Court 
was with reference to Explanation to Sec.10(2) 
proviso dealing with constructive wilful default. 


‘That point has:no application to the present case. 


However, after dealing extensively with ‘the 
abovesaid point, the Supreme Court while pro- 
ceeding to deal with the facts in each of the ap- 
peals, referred to one of the appeals before it, viz., 
Civil Appeals No.1178 of 1984 and observed as 
follows: 
“In Civil Appeal No.1178 of 1984 it would 
appear that though’the tenant had committed 
a default but he had. paid the entire rent well 
before the filing of the suit by the landlord. In 
fact, the suit for eviction was filed by the land- 
lord noton the ground of pending arrears but 
to penalise the tenant for having defaulted in 
the past. Such a suit cannot be entertained 
because once the entire dues are paid to the 
landlord the cause of action for filing or a suit 
completely vanishes. Hence, the suit arising 
out of Civil Appeal No.1178 of 1984 must be 
dismissed as being not maintainable and the 
order of ejectment passed by the High Court is 
hereby set aside.” ie, AT 
The abovesaid learned counsel relied on heavily 
on this paragraph of the judgment to contend that 
once the entire admitted arrears of rent are paid 
off before the filing of the eviction petition, there 
cannot be any eviction-on the ground of wilful 
defaultat all. From reading of the abovesaid para- 
graph of the above referred to Supreme Court 
decision it.is clear that in the said Civil Appcal 
No.1178 of 1984 there was only proof that there 
was ‘default’ (not wilful default) and in such a 
situation the tenant paid the entire default amount 
before filing of the suit by the landlord therein. 
Only in that context, the Supreme Court observed 
that the eviction suit therein cannot be enter- 
tained because, once the entire dues are paid to 
the landlord the cause of action for filing the suit 
completely vanishes. But, that is not the. case 
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there. As I have already pointed out, the above 
referred to extracted evidence of R.W.1 himself 
clear brings out the wilfulness in the default 
committed by the tenant with reference to the 
abovesaid default period of 11 months prior to the 
filing of the eviction petition. So, the Supreme 
Court decision has no application to the present 
facts. On the other hand, this court has held in 
‘Nagarathinam Pillai v. Mahadevier, (1969)2 M.LJ. 
492, as follows: ' 
“The fact that the tenant deposited the rent 
subsequently ‘and quite early, after the incep- 
tion of the proceedings, may serve to cxtenuate 
his default in the sense that he might be now 
granted a reasonable time for vacating the 
premises. But, it is not a ground that the law 
' can recognise for holding that a tenant who 
deposits such rent, is not guilty of ‘wilful dc- 
fault’ with regard to the period of default pro- 
' ceeding the petition for eviction.” 
6. Another decision cited by learned counsel for 
the petitioner Ramaswamy Pathar v. Thiagaraja 
Chettiar, '(1983)1 M.LJ. 114, has absolutely no 
application to the present case. There the fact that 
the tenant was paying rents in lumpsum was admitted 
which is not the case here. Only in that context, 
this Court has observed that it is usual for business 
péople to keep the rent accumulated as savings 
and that if the landlord is particular about the 
stipulation in the lease deed for the payment of the 
rent every month, he would not have allowed the 
tenant to keep the rents accumulated for being 
paid whenever the landlord went.and demanded. 
The question of landlords allowing the tcnant to 
keep the rents accumulated, docs not at all arise 
here. ss 
7. In view of my concurrence with both the Au- 
thorities below regarding the abovesaid wilful default 
question, there is actually no necessity to deal with 
the other points raised by learned counsel for the 
petitioner. Anyway, I shall touch upon them also. 
Insofar as the question regarding the ownership of 
superstructure, it is'clear from Ex.R-1, the rental 
deed dated 19.1.1983 between the partics thal 
what has been leased out is both land. and supcr- 
‘structure thereon, and if that is so, apart ‘from 
other things, Sec.92 of the Evidence Act would be 
a bar for the tenant to contend differential. as 
stated above. Further, itis also in evidence that the 
property tax for the superstructures was also paid 
by the landlords and this has been admitted also by 
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R.W.1 and it is also borne out by Ex.P-9. 

8. The finding regarding denial of tiule flows from 
the abovesaid finding regarding ownership relat- 
ing to superstructure. Learned counsel no doubt 
submits that the tenant bona fide interpreted Ex.R- 
1 and came to the conclusion that only land was 
leaséd out. After going through Ex.R-1, it is quite 
clear to me that no such interpretation in possible 
and the finding of the Rent Controller that denial 
of title was not bona fide, cannot be assailed. 
9..The other contention of learncd counsel for 
petitioners in that the undertaking required for a 
petition under: Sec.14(1)(b), as mentioned, in 
Sec.14(2)(b) is not found either inthe R.C.O.P. or 
in the evidence adduced by the landlords. But 
learned counsel for caveator has produced today 
ancertified copy of the affidavit by the landlords in 
the court below giving the necessary undertaking. 
10: At any rate, in view of the above referred to 
finding given by me on the other issues of the case, 
thercis absolutely no justification for any interfer- 
ence by me in this civil revision petition. 

11."In the result, the civil revision petition is not 
admitted, but dismissed. No costs. , 


BS. 


Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. . | 


1’ 


Present: Thanikkachalam., J. 


C.R.P.No.2946 of 1993 25th June, 1994. 


M.Y.Mohamed Ismail . Petitioner 
v. p . E 

Sashi Sachdev, M/s.Bharat Surgical Corporation, 
Madras. ` ... Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 

Act (XVIII of 1960 as amended by Act XII of 1973 

and Ł of 1980), Sec.11(4) - Petion filed under 
Sec.11(4) for arrears of rent. - Tenant directed to 
deposit arrears of rent- Obtaining extension of time 
for deposit - Appeal filed - Appeal, if can be enter- 
tained - Appellate Court, if can grant extension of 
time for depositing arrears of rent. 
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As against the order passed by the Rent Control- 
ler in a petition filed under Sec.11(4) of the Tamil 
Nadu Buildings (Lease and Rent Control), Act, 
the tenant after obtaining extension of time for 
depositing the rent filed an appeal, As per Sec.11(1) 
of the Act, the tenant is not entitled to file an 
appeal against the order passed by the Rent Con- 
troller under Sec.11(4) of the Act. Unless he pays 
or deposits the arrears of rent. In this case, the 
tenant has neither paid nor deposited the arrears 
of rent. Therefore, the Rent Control Appellate 
Authority ought not to have entertained the ap- 
peal. It should also be further noted that under 
Sec.11(4) of the Act, it is the Rent Controller who 
could extend the time for depositing the arrears of 
rent as directed by him earlier. On an appcal filed 
against an order passed under Sec. 11(4) of the Act 
the Rent Control Appellate Authority cannot 
extend such time granted by the Rent Controller. 
[Para. 7] 
Case referred to: 
Abdul Aziz Khan v. Appachi Gounder, (1957)2 
M.LJ. 513. [Para. 7] 
Kesava Naicker v. Sivaganana Mudaliar, 93 L.W. 
484. [Para. 7] 
Cham Prakash Gupta v. Dr. Rattan Singh, (1963)2 
S.CJ. 445. [Para. 7] 
Petition under Sec.25 of Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960 Amended by 
Act XXIII of 1973, praying the High Court to 
revise the Order of the Court of Small Causcs (VII 
Judge), Madras dated 27.8.1993 and passed in 
R.C.A.No.1107 of 1992 (in M.P.No.442 of 1992 in 
R.C.O.P.No.2583 of 1991 on the file of the Court 
of Small Causes (XV Judge), Madras. 
P.Rajamanickam, for Petitioner. 
V.Narayanaswamy, for Respondent. 
The Court made the following 
ORDER: The tenant is the petitioner herein. The 
landlord filed a petition for eviction against thc 
tenanton the grounds of wilful default in payment 
of rent and owner’s occupation under Secs.10(2)(i) 
and 10(3)(a)(i) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960, as amended by Act 
23 of 1973 and by Act 1 of 1980 (hereinafter 
referred to as ‘the Act’). During the pendency of 
the eviction petition, the landlord filed a petition 
under Sec.11(4) of the Act to collect the arrears of 
rent payable by the tenant, amounting to Rs.21,000 
from June, 1991 to December, 1991. The tenant 
filed a counter alleging that there is no relation- 
ship of landlord and tenant between the petitioner 
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and the respondent in the eviction petition. The 
tenant also submitted that he was depositing the 
rent in the bank as per the passbook issued by the 
bank. Such deposit was made in his own namc. 
According to the tenant, he need not pay the rent 
to the landlord since the petition premises was 
purchased by him and the landlord together on 
24.2.1981. According to the tenant, the landlord 
also filed a suit O.S.No.722 of 1992 on the file of 
the V Assistant Judge, City Civil Court at Madras. 
Therefore, it was submitted that the petition 
M.P.No.422 of 1992 filed under Sec.11(4) of the 
Act is liable to be dismissed. In the petition filed 
under Sec.11(4) of the Act, the Rent Controller 
passed an order dated 22.9.1992 directing the tenant 
to deposit a sum of Rs.21,000 on or before 
12.10.1992. The petition was posted for hearing 
on 13.10.1992. Thereafter, the tenant sought for 
extension of time for depositing the rent. Accord- 
ingly, time was extended till 27.10.1992 and the 
petition was posted for hearing on 28.10.1992. In 
the meanwhile the tenant filed an appeal against 
the order passed in M.P.No.442 of 1992 in 
R.C.A.No.1107 of 1992 before the Rent Control 
Appellate Authority. In the said appeal, the ten- 
ant obtained an order of interim stay, The tenant 
also deposited a sum of Rs.48,000 towards the 
arrears of rent upto September, 1992 on 24.11.1992. 
In the appeal the tenant filed M.P.No.1137 of 1993 
for permission to file additional documents. After 
September, 1992 according to the landlord-the 
tenant has not paid the rent. On 24.12.1992 the 
tenant filed M.P.Nos.23 and 24 of 1993 for permis- 
sion to deposit future rents. But these petitions 
were allowed to be dismissed by default. Subse- 
quently, the appeal filed by the tenant was dis- 
missed by the Rent Control Appellate Authority. 
It is against that order, the present revision has 
been preferred by the tenant. 

2. Learned counsel appearing for the petitioncr/ 
tenant submitted as under: 

The petitioner herein is the co-owner along with 
respondent’ herein with regard to the petition 
premises. Therefore, he is not liable to pay the 
rent to the respondent. Rs.3,000 per month was 
paid not towards the rent for the petition period, 
but it was paid towards the interest due on the 
amount of Rs.1,00,000 borrowed by the petitioner 
herein. Since there is bona fide dispute betwecn 
the petitioner and the respondent herein over the 
title to the petition premises, the petitioner herein 
cannot be asked to pay the rent to the respondent. 


1) Mohamed Ismail v. Sashi Sachdev (Thankkachalam, J ) 


The authorities below failed to render a consid- 
ered order even though the petitioner herein al- 
leged that there is relationship of landlord and 
tenant between the petitioner and the respondent 
herein. The petitioner herein filed O.S.No.6689 of 
1993 on the file of the City Civil Court, Madras for 
a declaration that the decree obtained by the 
- respondent herein in O.S.No.7830 of 1983 is not 
binding upon him and also to set aside the execu- 
tion proceedings laid on the basis of the decree 
obtained in O.S.No.7830 of 1983. When there is 
bona fide dispute between the parties over the title 
to the petition premises the Rent Controller ought 
to have relegated this matter to a civil court for 
proper adjudication. There is no evidence on rec- 
ord toshow that the petitioner herein is the tenant 
and the respondent herein is the landlord in re- 
spect of the petition premises. When the peti- 
tioner herein is agitating his right over the title to 
the petition premises, it is not correct on the part 
of theauthorities below to dismiss the appeal filed 
by the petitioner herein. It was therefore pleaded 
that the order passed by the Rent Control Appel: 
late Authority in R.C_A.No.1107 of 1992 is liable 
to be set aside. 

3. On the other hand, learned counsel appearing 
for the respondent submitted as under: 

It is no doubt true that once the petitioner herein 
and the respondent purchased jointly the petition 
mentioned premises. Under the sale deed, the 
petitioner is liable to pay a sum of Rs.1,00,000 to 
the respondent with interest, failing which the 
petitioner herein should execute a release deed 
releasing his share in the petition mentioned 
premises in favour of the respondent herein. The 
petitioner failed to execute such release deed. 
Hence the respondent herein filed O.S.No.7830 
of 1983 on the file of the City Civil Court, Madras 
and the said suit was decreed. The respondent 
herein executed the decree obtained in O.S.No.7830 
of 1983. In the execution proceedings the execu- 
tion court directed the petitioner herein to exe- 
cute the release deed in favour of the respondent 
herein. But he did not do so. Hence the execution 
court itself executed the release deed in favour of 
the respondent herein. Therefore it is not correct 
on the part of the respondent herein to say that he 
is the co-owner of the petition premises. After the 
execution of the release deed the petitioner herein 
agreed to be in possession of the petition premises 
on payment of the rent of Rs.3,000 per month. 
Since the respondent herein failed and neglected 
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to pay the rent at the rate of Rs.3,000 as agreed by 
him, the landlord, filed R.C.O.P.No.2583 of 1991 
on the grounds of wilful default in payment of rent 
and owner’s occupation. During the pendency of 
the eviction proceedings, the tenant failed and 
neglected to pay the rent to the landlord. Hence 
petition under Sec.11(4) of the Act was filed. In 
that petition, the Rent Controller directed the 
tenant to deposit the arrears of rent on or before 
27.10.1992. But the tenant did not pay the arrears 
of rent. The tenant filed an appeal against the 
order passed by the Rent Controller in a petition 
filed under Sec.11(4) of the Act. In the appeal, the 
tenant deposited a sum of Rs.48,000. This will be 
for the rent dye upto September, 1992, Thereaf- 
ter, the tenant did not pay any rent to the landlord. 
From October, 1992 to November, 1993 the ten- 
ant is liable to pay rent for the period of fourteen 
months, amounting to Rs.42,000. Though the tenant 
filed M.P.Nos.23 and 24 of 1993 for permission to 
deposit arrears of rent. These petitions were dis- 
missed for default. Therefore, it is now not open to 
the tenant to say that he is a co-owner and there- 
fore, he is not liable to pay rent to the respondent/ 
landlord. The petitioner herein is not entitled to 
file R.C.A.No.1107 of 1992 without depositing 
arrears of rent. The fact that the tenant filed the 
suit O.S.No.6689 of 1993 for declaration to set 
aside the decree obtained in O.S.No.7830 of 1983 
is devoid of merits. Inasmuch as the tenant failed 
and neglected to comply with the directions given 
by the Rent Controller, the appeal filed by the 
tenant is liable to be dismissed. 

4. I have heard the rival submissions. 

5. The fact remains that the respondent herein 
filed R.C.O.P.No.2583 of 1991 under Sec.10(2)(i) 
and under Sec.10(3)(a)(i) of the Act. During the 
pendency ofthe eviction proceedings, the respon- 
dent herein filed M.P.No.442 of 1992 under 
Sec.11(4) of the Act to collect the arrears of rent 
from the petitioner herein. The petitioner herein 
contended that he is the co-owner along with the 
respondent herein in respect of the petition prem- 
ises. Both the petitioner and the respondent herein 
purchased the petition premises under a sale deed. 
According to the respondent, the petitioner is 
liable to pay a sum of Rs.1,00,000 to the respon- 
dent herein with interest accrued thereon failing 
which the petitioner herein agreed to relinquish 
his rights over the petition mentioned premises in 
favour of the respondent herein. The petitioner 
herein failed to pay a sum of Rs.1,00,000 to the 
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respondent herein. The respondent filed 
O.S.No.7830 of 1993 against the petitioner herein 
and the said suit was decreed in his favour. The 
respondent herein filed an execution petition and 
in the execution proceedings, the execution court 
itself executed the release deed in favour of the 
respondent herein. Thereafter, the petitioner herein 
was paying a sum of Rs.3,000 to the respondent 
herein per month. According to the respondent 
herein after the release deed was executed by the 
court, the petitioner herein agreed to be in posses- 
sion of the petition premises as a tenant on pay- 
ment of rent of Rs.3,000 per month. Accordingly, 
he was paying the rent periodically upto May, 
1991, by cheque. But subsequently the petitioner 
herein failed and neglected to pay the rent at the 
rate of Rs.3,000 per month. But according to the 
petitioner herein, he was paying Rs.3,000 not as 
rent to the respondent but it was towards the 
interest due on the amount borrowed by him. It 
remains to be seen that Rs.3,000 cannot be the 
interest on Rs.1,00,000. Further after the release 
deed was executed the petitioner herein is not 
liable to pay interest on Rs.1,00,000. According to 
the petitioner herein the rate of interest was in- 
creased by the respondent herein. But there js no 
evidence on record to show that there was an 
increase in payment of interest as alleged by the 
petitioner herein. 

6. The petitioner herein contended that there is no 
relationship of landlord and tenant between the 
petitioner and the respondent herein. But the 
decree passed in O.S.No.7830 of 1983 and the 
order passed in the execution proceeding would 
go to show that the respondent has become the full 
owner of the property. The petitioner herein did 
not file any appeal against the judgment and de- 
cree rendered in O.S.No.7830 of 1983. According 
to the petitioner herein he filed the suit O.S.No.6689 
of 1993 to set aside the decree passed in O.S.No.7830 
of 1983 and also for setting aside the execution 
proceedings. In the counter filed by the petitioner 
` hereinin the main eviction petition itis stated that 
he was depositing the rent in a bank in his own 
name and he produced the passbook issued by the 
bank to substantiate this plea. Healso depositeda 
sum of Rs.48,000 before the appellate authority 
towards the arrears of rent. It alsc remains to be 
seen that in the suit O.S.No.7830 of 1983 the 
petitioner herein entered appearance, but subsc- 
quently remained ex parte. Thus the subsequent 
conduct on the part of the petitioner herein would 
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go to show that he is residing in the petition 
premises as a tenant under the respondent on a 
monthly rent of Rs.3,000. Considering all these 
aspects, the authorities below rejected the conten- 
tion put forward.by the petitioner that there is 


‘bona fide dispute between the petitioner and the 


respondent with regard to the title over the peti- 
tion premises. On a careful consideration of the 
facts arising on this aspect, lam also of the opinion 
that there is no infirmity in the abovesaid finding 
arrived at by the authorities below on this aspect. 
7. As against the order passed by the Rent Con- 
troller in a petition filed under Sec.11(4) of the 
Act, the tenant after obtaining extension of time 
for depositing the rent filed an appeal. As per 
Sec.11(1) of the Act the tenant-is not entitled to 
filean appeal against the order passed by the Rent 
Controller under Sec.11(4) of the Act unless he 
pays or deposits the arrears of rent. In this case, the 
tenant has neither paid nor deposited the arréars 
of rent. Therefore, the Rent Control Appellate 
Authority ought not to have entertained the ap- 
peal. It should also be further noted that under 
Sec.11(4) of the Act, it is the Rent Controller who 
would extend the time for depositing the arrears of 
rent as directed by him earlier. On an appeal filed 
against an order passéd under Sec.11(4) of the 
Act, the Rent Contro! Appellate Authority can- 
not extend such time granted by the Rent Control- 
ler. Learned counsel appearing for the petitioner 
relied upon a decision of this Court in the case of 
Abdul Aziz Khan v. Appachi Gounder, (1957)2 
M.L.J. 513, wherein this Court held that when the 
tenant contends that there is no relationship of 
landlord and tenant between the petitioner and 
respondent the court should not compel him to 
pay the rent. But in Kesava Naicker v. Sivaganana 
Mudaliar, 93 L.W. 484, this Court considering the 
decision of the Supreme Court in Cham Prakash 
Gupta y. Dr. Rattan Singh, (1963)2 S.C.J. 445, held 
that the view expressed by this Court in the deci- 
sion reported in Abdul Aziz Khan and others y. 
Appachi Gounder, (1957)2M.L.J. 513, is no longer 
a good law. Thus considering the facts arising in 
this case Iam of the opinion that the order passed 
by the Rent Control Appellate Authority in 
R.C.A.No.1107 of 1992 is ın order. Hence, I am 
not inclined to interfere with the same. In the 
result, the revision is dismissed. No costs. 


BS. Revision dismissed. 


Il] Swaminathan v. Banumathi (Subramani, J.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present: S. Subramani, J. 


C.R.P.No.467 of 1994 2nd September, 1994. 
G.Swaminathan and another ... Petitioners 
v. 

Banumathi and another «Respondents. 


(A) Civil Procedure Code (V of 1908), O.8-A - 
Scope and applicability - Applicable to suit onnego- 
Hable instruments - Court must be satisfied that 
there was special circumstance for invoking the 
same. 
(B) Civil Procedure Code (V of 1908), O.1, Rule 10 
- Enables the court to implead proper or necessary 
parties. 
O.8-A of the Code of Civil Procedure deals with 
third party procedure. It permits the defendant in 
a suit to ittplead a person on his request. Though 
the provision of O.8-A of the Code of Civil Proce- 
dure is aiso applicable to a suit on a promissory 
note, suit or negotiable instrument stands on an 
entirely different footing from other suits and 
third party notices can only be issued when justi- 
fied by the contents of the promissory note, etc. 
[Para. 7] 
Inasimple money suit based ona note, Negotiable 
Instruments Act gdverns the whole transaction. 
The question of benami and the right of a third 
person is not really a matter in issue. Under the 
provisions of the Negotiable Instruments Act, a 
discharge can be had only on payment to the 
holder of the note and not to any other person. It 
is not open toa promisor ofa note to contend that 
someone other than the holder on the face of it is 
the real owner of the note. It has special rules of 
evidence and presumption. Being documents re- 
lating to’commercial transactions, the court is 
bound to give effect to the tenor of the document. 
[Para. 9] 
O.1, Rule 10, Civil Procedure Code, enables the 
court to implead necessary or proper parties. That 
provision would not enable the granting of relief 
to the defendant against the party so added. O.8- 
A achieves this. But in the application of that rule 
the third party need not be a necessary or proper 
party to the plaintiff's suit, nor need there be any 
privity of contract between him and the plaintiff. 
[Para. 13] 


515 


The following principles cmerge: (1) O.8-A pro- 
cedure is applicable to suits on negotiable instru- 
ments. But, it should be applied only when the 
court is satisfied that there was special circum- 
stances for invoking the same. (2) There need not 
be any privity of contract between the party to be 
impleaded and the plaintiff in the suit. (3) The 
question ofindemnity of contribution need not be 
based on a contract. It can arise on equitable 
consideration or from right flowing from statutes. 
(4) The court must be satisfied that the defendant 
is entitled to indemnity or contribution and the 
question arises in the case. (5) There must be 
prima facie evidence before court it grants leave. 
[Para. 14] 

Cases referred to: 

Uthaman Chettiar v. T.K.Thiagaraja Pillai, 1955 
M.W.N. 759: 1955 L.W. 810: A.I.R. 1955 Mad. 155. 
(Paras. 7, 10] 

P.S.Pattabhiraman v. Ganapathy Kannappa Mu- 
daly, (1962)1 M.L-J. 246. [Paras. 7, 10, 13] 
Ramaswami Pillai yv. Annammal, (1962)] M.L. 
49. [Para. 7] 

Parasmal Chordia v. Rajalakshmi Ammal, (1969)1 
M.L.J. 168. [Para. 8] 

Rangaswami Gounder y. Ramaswamı Gounder, 
A.I.R. 1971 Mad. 328. [Para. 10] 
N.M.Parthasarathi v. Dharmalingam, (1976)1 M.L. 
349. [Para. 10] 

Victory Laminations v. Plastolite Industries, (1982)1 
M.L.J. 105: A.J.R. 1982 Mad. 243. [Para. 11] 
M/s.Zebec Polymers and Cartons represented by its 
partner S.Ganesan v. Balussery Polymers (P) Ltd., 
Triplicane, (1990)2 L.W. 567. [Para. 12] 
Thiruvannamalai Adhinam v. Sri Daivasigamani 
Arunachala Desika Paramacharya Swamigal, 68 
L.W. 371. [Para. 14] 

K Raghunathan, for Petitioner. 

The Court made the following 

ORDER: Defendants in O.S.No81 of 1990 be- 
fore the Subordinate Judge, Kumbakonam, are 
the revision petitioners. 

2. The first respondent herein filed the above suit 
for recovery of amount on the basis of two prom- 
issory notes alleged to have been executed by the 
petitioners on 7.2. 1986 and 14.8.1987 for Rs.10,000 
each. It is also alleged in the plaint that the prom- 
issory note dated 7.2.1986 is not barred since the 
same is acknowledged in the subsequent promis- 
sory note dated 14.8.1987. The cause of action for 
the suit is stated to have arisen on the dates of 
promissory notes under the jurisdiction of 


516 


Kumbakonam. A sum of Rs.28,750 is claimed as 
due to the plaintiff as on the date of suit with 
future interest. 

3. In the written statement filed by the second 
defendant, it is stated that the first defendant has 
nothing to do with the suit transaction and that he 


is not benefited by the amounts given by the plaintiff. . 


It is further averred by him that he has no transac- 
tion with the plaintiffand all along the transaction 
was only with plaintiffs husband. According to 
him, it is the practice of plaintiff's husband to give 
financial assistance to him and he used to lend 
money for a period of 100 days and amounts were 
received on 7.2.1986 and 14.8.1987 by signing 
unfilled promissory notes. According to him, he 
has discharged the entire liability to the plaintiffs 
husband, and he is not liable to pay any amount as 
per the notes dated 7.2.1986 and 14.8.1987 and 
they are not supported by consideration. He also 
pleaded limitation, and prayed for dismissal of the 
suit. 
4. Thereafter, the petitioners filed ].A.No.1 of 
1991 to implead the plaintiffs husband as an 
additional party to the suit under O.1, Rule 10(2) 
read with Sec,151 of the Code of Civil Procedure. 
It was objected to by the plaintiff and, by the 
impugned order, the court below dismissed the 
same. The said order is challenged by the petition- 
ers in this revision and according to the petition- 
ers, the application should have been allowed 
under the provisions of O.8-A, C.P.C. 
5. The court below dismissed the application on 
the ground that it is not necessary to implead the 
second respondent herein as a party to the suit 
since the suit is based on a promissory note. 
6. Before deciding the question as to whether the 
second respondent is to be added as a party ina 
suit filed by the first respondent hercin, we may 
consider the question as to the applicability of 
0.8-A, C.P.C., and the law regarding the same. 
7.0.8-A of the Code of Civil Procedure deals with 
third party procedure. It permits the defendant in 
asuit to implead a person on his request. Rule 1 of 
0.8-A, C.P.C. reads thus: 
“Where a defendant claims to be entitled to 
contribution from or indemnity against any 
person not already a party to the suit (herein- 
after called a third party), he may, by leave of 
the court, issue a notice (hereinafter called a 
third party notice) to that effect, sealed with 
the seal of the court. The notice shall state the 
nature and grounds of the claim. Such notice 
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shall be filed into court witha copy ofthe plaint 
and shall beserved on the third party according - 
to the rules relating to the service of sum- 
mons”. 
Certain decisions were also cited before me. One 
of the earlicst decisions cited was Uthaman Chet- 
tiar v. T.K.Thiagaraja Pillai, 1955 M.W.N. 759: 
1955 L.W. 810: A.LR. 1956 Mad. 155. In that case, 
Panchapakesa Ayyar, J., held that in a suit on a 
promissory note, usually O.8-A procedure is not 
attracted. Though the provision of O.8-A of th 
Code of Civil Procedure is also applicable toa suil 
on a promissory note, suit or negotiable instru- 
ment stands on an entirely different footing from 
other suits and third party notices can only be 
issued when justificd by the contents of the prom- 
issory note, etc. The same was explained in a 
subsequent decision of this Court P.S.Pattabhiraman 
v, Ganapathy Kannappa Mudaly and others, (1962) 1 
M.L.J. 246. In that case, it was held that even in the 
case of a promissory note, the provisions O.8-A, 
C.P.C. are applicable. It was further held that in 
the case ofa promissory note, the liability is always 
on the maker and he cannot claim indemnity or 
contribution from any other person. If the said 
maker has paid the amount to any other personon 
the basis of the representation made by that per- 
son, the question is not indemnity or contribution, 
butone for damages on account of misrepresenta- 
tion. In that view of the matter, explaining and 
approving the decisions in A.1.R. 1956 Mad. 155, it 
was held that O.8-A, C.P.C., procedure is not 
applicable. In the same volume, in Ramaswami 
Pillai v. Annammal, (1962)1 M.LJ. 49, the same 
learned Judge has further reiterated thatin case a 
person reccives some amounton the basis ofsome 
representation which he was not entitled to, the 
same is not a case of indemnity or contribution. 
8. In Parasmal! Chordia y. Rajalakshmi Ammal and 
another, (1969)1 M.L.J. 168, another learned single 
Judge of this Court held that in the case of prom- 
issory note, the third party procedure cnunciated 
under O.8-A, C.P.C. can be invoked. In that case 
also, the decision in, Uthaman Chettiar v. 
T.K. Thiagaraja Pillai, 1955 M.W.N. 759: 1955 L.W. 
810: ALR. 1955 Mad. 155, was explained. The 
learned single Judge in that case impleaded an 
additional party taking into consideration the special 
facts of the casc. There was an undertaking of 
indemnity by a third person to indemnify the 
promisor in case the promissory note was to be 
enforced. In view of that specific undertaking and 
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special facts, the learned Judge impleaded a third 
party invoking the provisions under O.8-A, C.P.C. 
It was a case of a special circumstance as enunci- 
ated in the decision in A.L.R. 1956 Mad. 155. 

9. In this connection it is worthwhile to note that 
in asimple money suit based on a note, Negotiable 
Instruments Act governs the whole transaction. 
The question of benami and the right of a third 
person is not really a matter in issue. Under the 
provisions of the Negotiable Instruments Act, a 
discharge can be had only on payment to the 
holder of the note and not to any other person. It 
is notopen toa promisor ofa note to contend that 
someone other than the holder on the face ofit is 
the real owner of the note. It has-special rules of 
evidence and presumption. Being documents re- 
lating to commercial transactions, the court is 
bound to give effect to the tenor of the document. 
That is why, in Uthaman Chettiar’s case, 1955 
M.W.N. 759: 1955 L.W. 810: A.I.R. 1956 Mad. 155, 
this Court held that for impleading a third party 
invoking O.8-A procedure, the contents of the 
promissory note, etc. have to be considered to find 
out whether there was any special circumstance. I 
do not think that any exception can be made for 
the enunciation of law made by the learned Judge. 
10. In Rangaswami Gounder v. RamaswamiGoun- 
der, A.LR. 1971 Mad. 328, a learned single Judge of 
this Court did not approve the decision in Utha- 
man Chettiar v. T.K. Thiagaraja Pillai, 1955 M.W.N. 
759: 1955 L.W. 810: AJR. 1956 Mad. 155. The 
learned Judge assumed that in Uthaman Chettiar’s 
case, it was held that in a suit based on promissory 
note, the provision of O.8-A, C.P.C., is not appli- 
cable. A reading of that judgment will show that 
the learned Judge who decided Urhaman Chet- 
tiar’s case, never held that the principle of third 
party procedure is not applicable. Whar the learned 
Judge held was, that just like an ordinary suit, in a 
suit on a negotiable instrument, O.8-A, C.P.C. cannot 
be invoked. The applicability of O.8-A, C.P.C., was 
not doubted in that case. In taking this view, I am 
supported by the decision in P.S.Pattabhiraman v. 
Ganapathy Kannappa Mudaby, (1962)1 M.L.J. 246 
and also by the decision in N.M.Parthasarathj v. 
Dharmalingam, (1976)1 M.LJ. 349. In the latter 
decision, a third party was impleaded taking into 
consideration the special circumstance of the case. 
That was a case where three persons executed a 
promissory note jointly in favour of the plaintiff 
and between the promissors, there was a dispute 
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as to inter se liability. The learned single Judge said 
that the liability can be decided in the suit itself, 
invoking the third party procedure. The contents 
of the promissory note were taken to invoke the 
procedure. 
11. Victory Laminations v. Plastolite Industries, 
reported in (1982)] M.L.J. 105: A.J.R. 1982 Mad. 
243, was a case where O.8-A, C.P.C., was invoked 
in the case of a negotiable instrument. There was 
evidence in that case regarding the special rela- 
tionship of parties and between them there was 
dispute. In that view of the matter, the procedure 
was invoked and third party was impleaded. That 
also supports the reasoning in Uthaman Chettiar 
v. T.K Thiagaraja Pillai, 1955 M.W.N. 759: 1955 
L.W. 810: A.LR. 1955 Mad. 155. 
12. In M/s. Zebec Polymers and Cartons represented 
by its partner S.Ganesan v. Balussery Polymers (P) 
Ltd., Triplicane, Madras-5 and another reported in 
(1990)2 L.W. 567, also Nainar Sundaram, J. im- 
pleaded a third party after holding that there is 
prima facie evidence and circumstances exist 10 
implead a third party. 
13. Commenting on O.8-A, C.P.C., Mulla on the 
Code of Civil Procedure, Volume II, 14th Edition, 
at page 1098, has observed that the object of O.8- 
C.P.C., is to avoid multiplicity of suits and the 
possibility of conflicting decisions being rendered 
with reference to the same subject-matter in dif- 
ferent suits. It also says that this Order wil! apply 
only when the claim made is for contribution or 
indemnity. It was also notcd that before leave is 
granted, the court must be satisfied that the ques- 
tion of contribution or indemnity is involved and 
that the claim is such as can be tried in the suit 
without injustice to any party. In this connection, 
it is worthwhile to adopt the following passage in 
P.S.Pattabhiraman v. Ganapathy Kannappa Mu- 
daly, (1962)1 M.L.J. 246, by Ramachandra lyer, J.: 
“The rules relating to third party procedure 
are based on the procedure prevailing in the 
English Courts, which have been adopted on 
the Original Side of the Madras High Court 
under O.5-A of the Original Side Rules. The 
rule is an exception to the principle that the 
plaintiff is dominus luis entitled to choose the 
person, against whom he should sue. A strict 
application of that rule in all cases might in- 
volve the questions in the suit being tried 
again, possibly with different results. A famil- 
iar example would be a case of indemnity. 
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Suppose A conveys a property to B, agreeing to 
indemnify the latter against any claim that may 
be proved to exist on it. If B subsequently is 
faced witha claim by Cinasuit, Bcan plead the 
title of A. But, if he loses in the contest, his 
remedy would be to proceed against A under 
the indemnity. The decision in the previous 
suit between C and B would not preclude A 
from showing that he had really a good title to 
the property and if he succeeds the result would 
be that B would lose his property in favour of 
Casaresult of the first litigation and would not 
get indemnity as a result of the second. In such 
a case, it is but desirable that there should be 
one binding adjudication between the three 
persons and to achieve that purpose all the 
parties should be brought before the same 
court, and the common question arising be- 
tween them, namely, the title of A should be 
adjudicated once for all. 0.8-A, Civil Proce- 
dure Code, provides for implcading a third 
party so as to enable the court to decide the 
substantial question involved in the presence 
of a third party. Bur the umpledding of a third 
party might, in certain cases, tend todelayor even 
embarrass trial of the suit. There should there- 
fore be aproper balancing of two considerations: 
(1) the plaintiff's right to choose the party against 
whom he wants relief and the avoidance of 
unnecessary issues in a suit which would tend to 
delay and embarrass the trial and (2) avoidance 
of the possibility of conflicting judgments and if 
possible to render justice to the defendant with- 
our in any way affecting the plaintiff’ srights. O.1, 
Rule 10, Civil Procedure Code, enables the 
court to implead necessary or proper parties. 
That provision would not enable the granting 
of relief to the defendant against the party so 
added. O.8-A achieves this. But in the applica- 
tion of that rule the third party necd not bea 
necessary or proper party to the plaintiffs suit, 
nor need there be any privity of contract be- 
tween him and the plaintiff. O.8-A, Rule 1, Civil 
Procedure Code, restricts the application of the 
rule to cases where the defendant would be en- 
titled to contribution or indemnity agatnsta third 
party. Before a third party Notice could tssue, itis 


necessary to see whether the defendant ts entitled | 


to an indemnity or contribution from a third 
party. um 

- | am also aware, in most of the decisions cited, it 

was held that indemnity or contribution need not 
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arise from a-contract. It can arise on equitable 
consideration and also on the basis of any statute. 
14. From the above discussion the following prin- 
ciples emerge: 
(1) O.8-A procedure is applicable to suits on 
negotiable instruments. But, it should be ap- 
plied only when the court is satisfied that there 
was special circumstance for invoking the same. 
(2) There need not be any privity of contract 
between the party to be impleaded and the 
plaintiff in the suit. 
(3) The question of indemnity or contribution 
need not be based ona contract. It can arise on 
equitable consideration or from right flowing 
from statutes. 
(4) The court must be satisfied that the defen- 
dant is entitled to indemnity or contribution 
and the question arises in that casc. 
(5) There must be prima facie evidence before 
court grants Icave. 
In Thirevannamalat Adhinam v. Sri Dano 
mani Arunachala Desika Paramacharya Swami- 
gal, 68 L.W. 371, also the above proposition was 
laid down, though nothing was stated as to the 
applicability of O.8-A, C.P.C., in suits on nego- 
tiable instruments. 
15.On the basis of the above principles, we have to 
decide whether the second respondent in this civil 
revision petition has to be impleaded as a defen- 
dant in the suit. 
16. As statcd carlier, we have only one written 
statement filed by the second petitioner (second 
defendant), whercin he has admitted that amounts 
are given by the plaintiff. It is an admission in the 
pleading that the plainuff has advanced amounts, 
on the basis of the promissory notes. Of course, in 
another portion of the written statement, he says 
that the dealing was always with the plaintiffs 
husband who used to take unfilled promissory 
notes. | do not find any material placed before 
Court to show that-the plaintiffs husband had 
anything to do with the transaction. He has failed 
toprima facie substantiate thesame. Hestates that 
he has filed a statement of accounts. The state- 
ment of accounts prepared by the second pcti- 
tioner will have no relevancy and will not bind any 
one. 
17. The lower court dismissed the application not 
on the ground that O.8-A, C.P.C., is not appli- 
cable, but on the ground that it is not necessary in 
this suit as it is based Ona promissory note. Again 
the application was only under O.1, Rule 10(2), 
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C.P.C. So naturally the lower court felt that better 
materials are required to satisfy itself before 
impleading another person in the suit. 

18. It is also my duty tosay that the plaintiff should 
not be put to hardship merely because the defen- 
dant has taken a contention thatother persons are 
interested in the suit. A suit on a promissory note 
should not be converted into a suit raising unnec- 
essary questions. The court must be prima facie 
satisfied that the defendant has made outa case for 
contribution or indemnity on the materials avail- 
able. No special circumstance is also made out. In 
this case, I am not satisfied on the basis of the 
available materials that the petitioner has proved 
the same. Again, a suit against plaintiffs husband 
is also not barred. 

19. For the above reasons, I do not find any infir- 
mity or illegality in the order of the court below. 
The court below was perfectly justified in dismiss- 
ing the I.A. 

20. In the result, the revision is dismissed with no 
order as to costs. 


RS. ---- Petition dismissed. 
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before company court for recovery of money duc to 
company from third party - Limitation, starting 
point - Computation of period of limitation. 
On the appointment of the Official Liquidator by 
the company court, he becomes entitled to insti- 
tute a proceeding for recovery of the amount due 
to the company in liquidation. It is nota new right 
or fresh right of the Official Liquidator which is 
sought to be enforced when he institutes a pro- 
ceeding either in the form of application before 
the company court or in the form of a suit before 
that court or any other court. It is only the same 
old right of the company which has gone into 
liquidation that is sought to be enforced. 

[Para. 16] 
There is no dispute that the Companies Act does 
not prescribe a period of limitation for a suit or 
application for recovery of a debt due to the company 
froma third party. The only statute that provides 
for limitation is the Limitation Act. The Schedule 
to that Act contains three divisions, the first relat- 
ing to suits, the second relating to appeals and the 
third providing for applications. But, for the pro- 
vision in Sec.446(2) of the Companies Act, the 
only remedy for recovery of the money due to the 
company was to file a suit which will fall within 
Art.1 of the Limitation Act. [Para. 16] 
The provisions of either Sec.446(2) or Sec.458-A 
of the Companies Act do not warrant an interpre- 
tation by which the period of limitation will be 
different, if the proceeding is in the form of an 
application by the Official Liquidator from that 
prescribed for a suit. Just because a convenient 
procedure is prescribed in Sub-sec.(2) of Sec.446 
of the Companies Act to enable the Official Liqui- 
dator to recover moneys due to the company with- 
out incurring huge expenditure and without much 
delay, it is not possible for the Official Liquidator 
to contend that he has an option to extend the 
period of limitation by himself choosing to insti- 
tute the proceeding in the form of an application 
instead of a suit. [Para. 20] 
Therefore, we have to find out what Article of 
limitation under the Limitation Act was appli- 
cable to the suit or proceeding and exclude, from 
the period provided under that article the periods 
contemplated under Sec.458-A of the Companies 
Act and find out whether, on the date when the 
‘application was filed it was in time. Thus, the 
question whether theclaim is enforceable or notis 
to be determined with reference to the provisions 
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in the Limitation Act and that could be decided 
only with reference to the cause of action and the 
date on which the suit or application is filed. The 
passing of winding up order will not give a fresh 
cause of action for such suit or application. 
[Paras. 20, 21, 22 and 23 7 
Official Liquidator v. Souther Screws Private Limited, 
63 C.C. 749, approved. Karnataka Steel and Wire 
Products Limited v. Kohinoor Rolling Shutters and 
Engineering Works (P) Limited, LL.R. 1993 Kar. 
293: 78 C.C. 96 (F.B.), followed: Jaipal Singh Makin 
v. Official Liquidator of Majestic Financiers (P. ) 
Limited, A.I.R. 1978 Del. 169: (1978)48 C.C. 419 
(F.B.), dissented from. (Case law discussed). 
Cases referred to: 
Official Liquidator v. Southern Screws Private Limited, 
63 C.C. 749. [Paras. 2, 8, 10, 11, 20, 25, 30] 
Fabrimets (Madras) Private Limited, (1982)52 C.C. 
501. [Paras. 6, 7] 
Faridabad Cold Storage and Allied Industry v. Offi- 
cial Liquidator of Ammonia Supplies Corporation 
(P) Limited, 48 C.C. 432: A.LR. 1978 Del. 158. 
[Paras. 8, 20, 23, 24] 
KP.Ulahannan v. Wandoor Jupiter Chits (P) Lim- 
ited, A.I.R. 1989 Ker. 41765 C.C. 178. [Paras. 8,23] 
Dhirendra Chandra Pal v. Associated Bank of Tripura 
Limited, 25 C.C. 19. [Para..8] 
Radhakrishnanv. P.R.Ramakrishnan, 78 C.C. 694. 
[Para. 10] 
Sudarshan Chits (I) Limited v. G.Sukumaran Pil- 
lai, ALR. 1984 S.C. 1579: 58- C.C. 633. [Para. 12] 
V.Narasimha Aiyengar v. The Official Assignee of 
Madras, 60 M.L.J. 280. [Para. 17} 
City Equitable Firm Insurance Company, In re. 
(1925)1 Ch.D. 407, 507. [Para. 17] 
Bhim Singh v. Liquidator, Union Bank of India, 
(1926) LL.R. 8 Lah. 167. (Para. 17] 
Malabar Petroleum Company v. Continental Oil 
Company, A.ILR. 1963 Mad, 307. [Para. 18] 
Hansraj Gupta v. The Official Liquidators of the 
Dehra Dun Mussoris Electric Tram way Company 
Limited, 64 M.L.J. 403. [Para. 19] 
Jaipal Singh Makin v. Official Liquidator of Majes- 
tic Financiers (P.) Limited, A.I.R. 1978 Del. 169: 
(1978)48 C.C. 419 (F.B.). (Paras. 20, 23] 
Liberty Finance (P) Limited, In re., (1979) 49 C.C. 
287. [Para. 20] 
Union Trading and Chit Funds India Private Lim- 
ited v. S.H.Lahatti, (1982)52 C.C. 340. 
[Paras. 20, 23] 
Karnataka Steel and Wire Products Limited v. 
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Kohinoor Rolling Shutters and Engineering Works 
(P) Limited, LL.R. 1993 Karn. 293: 78 C.C. 96. 
[Para. 21] 

RC Abrol and Company (P) Limited v. A.R.Chadha 
and Company, A.ILR. 1978 Del. 167: 40 C.C. 77. 
[Para. 23] 

Maruti Limited v. Parry and Company Limited, 66 
C.C. 309. [Paras. 23, 24] 

Maruti Limited v. P.R.Sasidharan, 68 C.C. 5. 
[Para. 23] 

New Kerala Roadways (P) Limited v. K.K.Nantt, 66 
C.C. 715. [Para. 23] 

Galaxy Trading and Chits Funds (P) Limited v. 
S.Baghanadian, 56 C.C. 479. [Para. 23] 

Unico Trading and Chit funds (India) Pvt. Ltd. v. 
Zahoor Hossan 71 C.C. 270. [Para. 23] 

The Kerala State Electricity Board v. 
T.P.Kunhallumma, A.I.R. 1977 S.C. 282. [Paras. 
24, 25] 

General Rolling Stock Company, In re., 1872 Ch.D. 
646, [Para. 24] 

Indian Iron and Steel Company Limited v. Shish 
Ram, (1979)2 M.L.J. 94. (Para. 26] 

Hayatkhan v. Mangilal, A.I.R. 1971 M.P. 140. 
[Para. 26] 

S.V.Subramaniam, Senior Counsel for M/ 
s. T.K Ramkumar, R.S.Varadarajan and Ravi Kumar 
Paul, for Appellant. 

G. Viswanathan, for Respondent. 

The Judgment of the Court was delivered by 
Srinivasan, J.: Mj/s.Electrical Accessories Private 
Limited (Company in liquidation), hereinafter 
referred to as ‘the company’ had. dealings with 
Best & Crompton Engineering Limited the appel- 
lant herein. The date of the last transaction was 
16.12.1976. The closing of the accounting year for 
the appellant was 31.12.1976. It is not in dispute 
that the transactions were covered by mutual, 
open and current account. The petition for wind- 
ing up of the company was filed on 24.1.1977 in 
C.P.No.21 of 1977. The order of winding up was 
passed on 2.3.1978. On 2.3.1982, the Official Liqui- 
dator presented an application under Sec.446(2) 
of the Companies Act, 1956, praying for a direc- 
tion to the appellant to pay a sum of Rs.39,561.92 
plus interest of Rs.9,428.57 totalling in all to 
Rs.48,990.49 with subsequent interest at 6% per 
annum from the date of application till date of 
realisation. The report of the Official Liquidator 
filed in support of the application merely stated in 
paragraph 7 thereof that the claim was not barred 
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by limitation in view of the provisions contained in 
Sec.458-A of the Companies Act, 1956 and Secs.18 
and 19 of the Limitation Act, 1963. Apart from 
that sentence, the report did not contain any par- 
ticulars as to how the claim was in time. In the 
counter filed by the appellant it was contended 
that the claim was barred by limitation and that 
the Company was bound to give credit to certain 
payments made by the appellant and also to the 
valué of certain articles returned by the appellant 
to the company. The learned single Judge, who 
heard the application, passed an order on 21.9.1984, 
rejecting the plea of limitation. On the othcr plea, 
the learned Judge found that there was no evi- 
dence regarding return of certain items to the 
company by the appellant; but accepted that the 
appellant had paid a sum of Rs.2,603.55 to the 
company. Deducting the sum, the learned Judge 
passed a decree for Rs.36,958.37 with interest at 
6% perannum from 2.3.1976 till the date of appli- 
cation and also future interest at the same rate till 
the date of payment. 

2. The appellant preferred this appeal against the 
said decree. When the matter came up before a 
Division Bench, it opined that an earlicr Bench 
decision of this Court in Official Liquidator v. 
Southern Screws (P) Limited, 63 C.C. 749, on the 
question of limitation required reconsideration 
and accordingly referred the case to a Full Bench. 
On the said order of reference, the Hon’ble the 
Chief Justice has constituted this Full Bench to 
hear the appeal and decide the same. 

3. There is no dispute before us on the facts or as 
to the correctness of the amount for which the 
decree has been passed against the appellant. The 
only question canvassed before us relates to limi- 
tation. 

4. According to the appellant, the application by 
the Official Liquidator was clearly barred by limi- 
tation, as the cause of action therefor arose on 
31.12.1976 and limitation should be computed 
from that date. It is contended by the appellant 
that if the periods mentioned in Sec.458-A of the 
Companies Act are excluded, the total period to 
be so excluded in this case will be five years one 
month and eight days. The last date for filing the 
application was 9.2.1982 and as the application 
was filed only on 2.3.1982, the same was barred. 
On the other hand, learned counsel for the Offi- 
cial Liquidator has submitted that the starting 
point of limitation is the date of winding up order 
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viz.,2.3.1978 and the relevant Article in the Limi- 
tation Act being Art.137, the period of limitation 
is three years as provided in the said Article plus 
one year from the date of winding up order, as 
provided in Sec.458-A of the Companies Act, 
Thus, according to him, the last date of limitation 
is 2.3.1982 and on that date, the application was 
filed and, therefore, in time. 
5. Before considering the respective contentions 
ofthe parties, and adverting to the rulings referred 
to by them, it is necessary to highlight certain 
matters in this case. From the order of the learned 
single Judge it is not very clear whether he ac- 
cepted the position that the starting point of limi- 
tation is the date of the order of winding up. After 
stating categorically that the period of limitation 
has to be reckoned from 31.12.1976, the learned 
Judge stated as follows: 
“It is true that in Fabrimers (Madras) Private 
Limited, In re., (1982)52 C.C. 501. | have held 
that the period of limitation in respect of any 
suit or application, not only in the name of, but 
also on behalf of the company, is the usual 
period prescribed under the Limitation Act, 
1963, plus an aggregate of the two periods 
mentioned in Sec.458 of the Companies Act, 
1956. But, it is relevant to point out that the 
decision of the Delhi High Court Full Bench 
was not brought to my notice. I had an occasion 
to consider the said decision of the Full Bench 
of the Delhi High Court in C.A.No.191 of 
1983. On the strength of the Full Bench deci- 
sion of the Delhi High Court, I have held that 
at first it has to be ascertained as to whether the 
debt was alive on the date of the presentation 
of the winding up order and that if the debt 
were to be alive then the period from date of 
commencement of the winding up proceeding 
to the date on which the winding up order is 
made and the period of one year immediatcly 
after the winding up order shall be excluded 
besides the period in the Law of Limitation. In 
this case, the period of pendency is one year 
one month and eight days. The usual period of 
limitation is three years. One more year has to 
be excluded according to Sec.458-A. If the 
period is so reckoned, the applicant, has five 
ycars, one month and eight days to present the 
application. The application was presented on 
2.3.1982 and it certainly falls within the said 
period. Thus I find that the defence regarding 
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the limitation has to be rejected.” 
6. If the learned Judge had accepted that the 
period of limitation had to be reckoned from 
31.12.1976, by adding a period of five years, once 
month and eight days, as stated in the above pas- 
sage, the application was clearly out of time, as the 
last date was 9.2.1982. The Icarncd Judge has 
nowhere said in his order that the starting point of 
limitation was the date of winding up order. After 
referring to his earlicr judgment in Fabrimets 
(Madras) Private Limited, In 1c., (1982)52 C.C. 
501, he referred to the decision of Delhi High 
Court Full Bench in C.A.No.191 of 1983, which 
according to him, was not brought to his notice 
while deciding the earlier case. One has to assume 
that the learned Judge chose to differ from the 
view taken by him in the earlier case and to follow 
the ruling of the Full Bench of the Delhi High 
Court. 
7. Even before the order of reference was made by 
the Division Bench in this case on 24.4.1992, the 
same Division Bench had on 4.12.1991 confirmed 
the judgment of the learned single Judge rendered 
in Fabrimets (Madras) Private Limited, In re., 
(1982)52C.C. 501, in O.S.A.No.34 of 1984. In that 
judgment, the Division Bench extracted the fol- 
lowing passage from the judgment of the learned 
single Judge: 
“According to the provisions, the period of 
limitation in respect of any suit or application 
not only in the name of, but also on behalf of, 
the company is the usual period prescribed 
under the Limitation Act plus the period from 
the date of commenccment of the winding-up 
of the company to the date of the winding-up 
order (both inclusive) and also a pcriod of one 
year immediately following the date of the 
winding-up order. Thatis the plain meaning of 
the said section. It is the aggregate of the two 
periods - (i) the period from the date of com- 
mencing of the winding-up proceeding to the 
date of the order of the winding-up and (ii) one 
year immediately following such date of order 
of winding-up, that shall be excluded in reck- 
oning the period of limitation.” 
After extracting the above passage, the Division 
Bench said: 
“The above in our viewis the correct approach, 
which will permit addition of the period of the 
pendency of the proceedings as well as one 
year from the date óf winding up order thus 
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making to any applicant or plaintiff available 
this additional period to be computed along 
with the period of limitation prescribed under 
the Limitation Act. No error has been commit- 
ted by the court below in this behalf.” 
8. When the present matter came up before the 
same Division Bench their decision in 0.S.A.No.34 
of 1984 referred to above, was not brought to their 
notice. Without making any reference to the said 
judgment, the Bench passed the following order: 
“Thesole buta question of far-reaching conse- 
‘quence in the instant appeal is as to what will 
be the reckoning date of the pcriod of limita- 
tion of a claim under Sec.446(2)(b) of the 
Companies Act. There is no dispute that the 
period of limitation for the purpose of any 
such claim shall be as under Art.137 of the 
Limitation Act, 1963. Itappears, however, that 
quite a few courts have taken the view that the 
expression “any claim” occurring in 
Scc.446(2)(b) of the Act will have to be inter- 
preted as a claim which is legally enforceable 
and that such right to file a claim petition 
under Sec.446(2)(b) fora claim cnforccableat 
law will have to be preferred within the period 
of limitation prescribed under Art.137 of the 
Limitation Act read with Sec.458-A of the 
Companics Act and that the reckoning date 
for this purpose would be the date of the 
winding-up order. Thus, the period of limita- 
tion of three years from the date or the wind- 
ing-up order after giving full bencfit of Sec.458- 
A of the Companies Act would be as under 
Art.137 ofthe Limitation Act. (Sce: Faridabad 
Cold Storage and Allied Industry v. Official 
Liquidator of Ammonia Supplies Corporation 
Private Limited, 48 C.C. 432: A I.R. 1978 Del. 
158 and K-P.Ulahanaan v. Wandoor Jupiter 
Chits-(P) Limited, 65 C.C. 178. A contrary view 
however, has been taken by a Division Bench 
of this Court in Official Liquidator v. Southern 
Screws (P) Limited, 63 C.C. 749, wherein after 
giving a restricted meaning to the word ‘claim’ 
in Scc.446(2)(b) of the Companics Act, the 
Bench has said, 
“The Full Bench decision of the Delhi High 
Court inJarpal Singh Makin v. Official Liquida- 
tor of Majestic Financiers (P.) Limited, A.LR. 
1978 Del. 169: (1978)48 C.C. 419 (F.B.), con- 
sidered the question as to whether the provi- 
sion of Sec.446(2) which applics to any claim 
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could be applied to claims which were already 
barred by time on the date when the applica- 
tion is so filed under Sec.446(2)(b), and held 
that the expression “any claim” in clause (b) of 
Sec.446(2) arises only after the passing of the 
winding up order, the appropriate date to be 
seen for the purpose of determining whether 
the claim was enforceable at law or not, is the 
date of the winding up order. With great re- 
spect to the learned Judges of the Delhi High 
Court, we are unable to agree with this view. 
Neither Sec.446(2) nor Sec.458-A relates to 
any determination of the enforceability of the 
claim or the dates on which it shall be enforce- 
able. Sec.446(2)(b) only enables the liquidator 
to make the claim by way of an application in 
the company court. The question whether the 
claim is enforceable or not, is to be determined 
with reference to the provisions in the Limita- 
tion Act, and that could be decided only with 
reference to thecause ofaction and the dateon 
which the suit or application is filed. As al- 
ready stated, Sec.458-A is only a computation 
provision for the purpose of limitation, Sec.446 
confers jurisdiction on the company courtand 
enables the liquidator to file a suit or an appli- 
cation before the company court in respect of 
amoney claim. No claim is wiped out except by 
payment and discharge. Only the enforceabil- 
ity of that claim for recovery may be barred. 
Whether the claim is barred or not, is only a 
question of limitation.” 

2. The restricted meaning given by the Bench 
in which the Full Bench judgment of the Delhi 
High Court cited above, was referred to, how- 
ever, has not been fully endorsed by another 
Division Bench of this Court in the case of 
Radhakrishnan and three others v. 
P.R.Ramakrishnan and ten others, O.S_A.No.210 
of 1991 judgment dated 31.3.1992 reported in 78 
C.C. 694. In this case it is observed as follows: 
“Learned counsel for the appellants has taken 
us through a large number ofjudgments on the 
subject. Most of them appear to rest upon the 
continuity of the provision in Sec.171 of the 
1913 Act in Sub-sec.(1) of Sec.446 of the pres- 
ent Act. A Bench of this Court in Official 
Liquidator v. Southern Screws (P) Limited, 63 
C.C. 749, has gone into this aspect of the law 
and clarified in some details how the jurisdic- 
tion under Sec.446(2) is enlarged and how far 


this jurisdiction helps the Official Liquidator 
to initiate action with respect to the matters 
pertaining to one of the other clauses of Sub- 
sec.(2) of Sec.446. We are, however, constrained 
to observe that there is an apparent mistake in 
this judgment in understanding the ratio of the 
judgment of the Supreme Court on Sec.45-B 
of the Banking Companies Act, 1949, in Dhiren- 
dra Chandra Pal v. Associated Bank of Tripura 
Limited, 25 C.C. 19, when this Court said: 
“But what is relevant for our purpose is that 
Sec.45-B was wide and, therefore, the Supreme 
Court observed that even with regard to the 
recovery of property, movable or immovable 
summary proceedings by way of applications 
could be resorted to by the liquidator. Even 
there, the learned Judges, have definitely stated 
that the procedure must be taken to be one left 
to the judgment and discretion of the court 
having regard to the nature of the claim and 
the questions therein involved.” 

If we have to understand that the Bench pro- 
nounced that if it is a claim with respect to 
shares in a company, although it is a property, 
a suit alone is the recourse, we are afraid it will 
bein the teeth of the judgment of the Supreme 
Court.” 

3. Since no question of limitation’ arose for- 
consideration in O.S.A.No.210 of 1991, noth- 
ing has been said as to whether the view taken 
with respect to the limitation also in the case of 
Official Liquidator v. Southern Screws (P) Limited; 
63C.C. 749, is notacceptable to the Bench. We 
are, however, directly faced with the question 
of limitation in the instant case. The two pos- 
sible views are fully expressed in the judgments 
aforecited. It has, however, to be seen that a 
limited meaning to the word ‘claim’ in 
Sec.446(2)(b) of the Companies Act will bring 
italmost in clause (a) thereofand substantially 
in the same field in which Sub-sec.(4) to Sec.446 
shall operate, finally restricting the role which 
Sec.446(2) has been intended to play. The 
Bench deciding O.S.A.No.210 of 1991 has gone 
in some detail into the scheme of Sec.446(1) 
and (2) and referred to various judgments on 
the subject to hold that the scope of applica- 
tion under Sec.446(2) is different from that of 
any proceeding under Secs.446(1) and 446(2)(b) 
and other clauses thereof of the legality and 
the jurisdiction of the Company Judge. We 
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however, are of the opinion that the Bench 
decision in Official Liquidator v. Southem Screws 
(P) Limited, 63 C.C. 749, requires reconsidera- 
tion. Accordingly, we refer the case to a Full 
Bench.” 
9. We are told that the statement contained in the 
order of reference that there is no dispute that the 
period of limitation for purpose of the claim shall 
be as under Art.137, Limitation’Act, 1963, is erro- 
neous, and that the said matter was very much in 
dispute. Learned counsel for the Official Liquida- 
toragrees that the appellant disputed the applica- 
bility of Art.137 of the Limitation Act. If there was 
no such dispute before the Bench, there would 
have been no necessity for referring this matter to 
a Full Bench. 
10. We must point out that the order of reference 
is not very clear as to why the learned Judges of the 
Division Bench are of the opinion that the ruling 
in Official Liquidator v. Southern Screws (P) Lim- 
ited, 63 C.C. 749, requires reconsideration. No 
doubt, the order of reference has referred to a 
decision of thesame Bench in Radhakrishnan and 
three others v. P.R.Ramakrishnan and ten others, 
O.S.A.No.210 of 1991 judgment dated 31.3.1992 
reported in 78 C.C. 694 and the observations made 
there in expressing a doubt as to the correctness of 
the pronouncement in Southern Screws P. Limited, 
63 C.C. 749. The doubt was expressed only with 
regard to the maintainability or otherwise of an 
application and not limitation. In Southern Screws 
Private Limited case, 63 C.C. 749, two questions 
were considered by the Division Bench. The first 
was whether the Official Liquidator could file an 
application for recovery of the amount due to the 
company in liquidation and whether his remedy 
was only to file a suit in the Company Court. The 
second question related to limitation. On the first 
question, the answer of the Division Bench was 
that the application was maintainable and it was 
not necessary for the Official Liquidator to file a 
suit. However, in the later decision in Radhakrish- 
nan and three-others v. P.R.Ramakrishnan and ten 
others, O.S.A.No.210 of 1991 judgment dated 
31.3.1992 reported in 78 C.C. 694, the Division 
Bench said: 
“Tf we have to understand that the Bench pro- 
nounced that if it is a claim with respect to 
shares in a company, although it is a property, 
a suit alone is the recourse, we are afraid it will 
be in the teeth of the judgment of the Supreme 
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Court.” 
We are unable to find any warrant for such an 
observation in the later judgment, as in the South- 
ern Screws Private Limited case, 63 C.C. 749, there 
was no decision by the Bench thal a suit was the 
only remedy. 
11. Apart from that dissent by the later Bench on 
the question as to the form of the remedy or the 
procedure to be adopted by the Official Liquida- 
tor, there is no dissent by any other Bench to the 
views expressed in Southern Screws Private Lim- 
ited case, 63 C.C. 749, on the question of limita- 
tion. For the first time, the Bench which referred’ 
this mattcr to the Full Bench, has stated that the 
decision in Southern Screws Private Limited case, 
63 C.C. 749, requires reconsideration. 
12. Now weshall procecd to consider the relevant 
statutory provisions on the interpretation of which 
the question of limitation has to be decided. Sec.446 
of the Companies Act, 1956, is in the following 
terms: 
“(1) When a winding up order has been made 
or the Official Liquidator has been appointed 
as provisional liquidator, no suit or other legal 
proceeding shall be commenced, or if pending 
at the date of winding-up order, shal! be pro- 
ceeded with, against the company, except by 
leave of the Court and subject to such terms as 
the Court may impose. 
(2) The court which is winding-up the com- 
pany shall, notwithstanding anything contained 
in any other law for the time being in force, 
have jurisdiction to entertain, or dispose of-- 
(a) any suit or proceeding by or against the 
company: 
(b) any claim made by or against the company 
(including claims by or against any of its branches 
in India): 
(c) any application made under Sec.391 by or 
in respect of the company; 
(d) any question of priorities or any other 
question whatsoever whether of law or: fact, 
which may relate to or arise in course of the 
winding-up of the company; 
Whether such suit or proceeding has been 
instituted, or is instituted, or such claim or 
question has arisen or arises or such applica- 
tion has been made or is made before or after 
the order for the winding-up of the company, 
or before or after the commencement of the 
Companies (Amendment) Act, 1960. 
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(3) Any suit or proceeding by or against the 
company which is pending in any Court other 
than that in which the winding-up of the com- 
pany is proceeding may, notwithstanding any- 
thing contained in any other law for the time 
being in force, be transferred to and disposed 
of by that Court. 
(4) Nothing in Sub-sec.(1) or Sub-sec.(3) shall 
apply to any proceeding pending in appeal 
before the Supreme Court or a High Court.” 
Sub-sec.(1) relates to proceedings against the 
company and provides for stay of proceedings 
already pending on the date of winding-up order 
or on the date of appointment of provisional 
liquidator. It also bars the commencement of any 
proceeding after the said dates against the com- 
pany without the leave of the company Court. 
Sub-sec.(2) confers jurisdiction on the court which 
is winding-up the company to deal with suits, 
proceedings or claims by or against the company 
as well as application under Sec.391 of the Com- 
panies Act and the question of priorities. Sub- 
sec.(3) provides for transfer ofany suit or proceed- 
ing by or against the company in any other court to 
the winding up court. Sub-sec.(4) excludes the 
applicability of Sub-secs.(1) and (3) to any pro- 
ceeding pending in appeal before this Court and 
the Supreme Court. The section as such does not 
contain any provision for limitation. Sub-sec. (2) is 
a néw provision introduced in the Act of 1956 and 
amended in 1960. The corresponding Sec.171 of 
the Indian Companies Act, 1913, did not contain 
any such provision. The object of Sub-sec.(2) is to 
save the Company in liquidation from long drawn 
and expensive litigations and to accelerate the 
disposal of the winding-up proceedings. Refer- 
ring to the provisions of the said sub-section, the 
Supreme Court observed in Sudarshan Chits (J) 
Limited v. G.Sukumaran Pillai, A.I.R. 1984 S.C. 
1579: 58 C.C. 633: 
“Tt specifies the contours of the jurisdiction of 
the Court which is winding up the company. It 
confers special jurisdiction on the court which 
is winding up the company to do things thatare 
set out in the various sub-clauses notwith- 
standing anything contained in any other law 
for the time being in-force. Sec.446(2) thus 
conferred special jurisdiction on the court 
winding up the company which otherwise it 


may not have enjoyed. 
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Sub-sec.(2) of Sec.446 confers jurisdiction on 
the court which is winding up the company to 
entertain and dispose of proceedings set out in 
Clauses (a) to (d). The expression “coyrt which 
is winding-up the company” will comprehend 
the court before which a winding-up petition is 
pending or which has made an order for wind- 
ing-up of the company and further winding-up 
proceedings are continued under the direc- 
tions. Undoubtedly, a look at the language of 
Sec.446(1) and (2) and its setting in Part VII, 
which deals with winding-up proceedings, would 
- clearly show that the jurisdiction of the court 
to entertain and dispose of proceedings set out 
in Sub-clauses (a) to (d) of Sub-sec.(2) can be 
invoked in the court which is winding up the 
company.” 
kek ERE REE 
13. There is no dispute before us that under 
Sec.446(2), the Official Liquidator can file an 
application before the Company Court for recov- 
ery of money due to the company in liquidation 
from third parties or in the alternative file a regu- 
lar suit for recovery of the same either in the 
Company Court or in a civil court which has 
jurisdiction to deal with the matter. As pointed 
out earlier, the procedure to be followed by the 
Official Liquidator was one of the matters consid- 
ered by the Division Bench in Southern Screws 
Private Limited case, 63 C.C. 749, and it was held 
that it is open to the Official Liquidator to file an 
application instead of a suit in the Company Court. 
In this connection, the Bench said: 
“It is true that the provisions of Sec.446(2) has 
been amended with the object and purpose of 
avoiding delay and expenses and to enable the 
liquidator to file an application in the com- 
pany court itself and toseek relief in respect of 
claims by or against the company. But, as we 
have already stated, claims in this respect should 
be treated as claims for money or actionable 
claims and even here, an option is given to the 
liquidator either to resort to the proceeding by 
filing an application or to file a regular suit. 
Ina recent decision a learned single judge of 
this Court in Fabrimets (Madras) Private Lim- 
ited, In re., (1982)52 C.C. 501, has held that 
though the claim on behalf of a company in 
liquidation, filed by the official liquidator, is in 
the form of an application, it is really a plaint, 
and hence such application should contain, as 
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in the case ofa plaint, all the materials neces- 
sary to sustain the claim as also the particulars 
regarding the claim being.in time, particularly, 
when an extended period of limitation is claimed 
on behalf of the company. We are in entire 
agreement with this view of the learned judge. 
For the foregoing reasons, we hold that appli- 
cation filed by the official liquidator is main- 
tainable.” 

Thesaid proposition has not been disputed before 

as ; 


14. On the question of limitation, learned counsel 
for the Official Liquidator accepted categorically 
that ifa claim was barred by limitation on the date 
when the petition for winding-up was filed, it 
could not be revived by the Official Liquidator and 
he was not entitled to institute any proceeding 
before the Coffipany Court or any other court for 
recovery of any claims. In fact, he referred to the 
provisions of Sec.456 of the Companies Act and 
pointed out the expression “actionable claims to 
which the company is or appears to be entitled.” 
Hesubmitted that if the company was not entitled 
to an actionable claim on the date when the appli- 
cation for winding-up was filed, the Official Liqui- 
dator cannot make any claim thereto. The only 
question which is argued before us related to the 
starting point of limitation for a claim which was 
not barred on the date of the filing of the petition 
for winding-up. 
15. Now we shall advert to the provisions of Sec.458- 
A of the Companies Act. The sections is in the 
following terms: 
“Notwithstanding anything in the Indian 
Limitation Act, 1908 or in afty other law for the 
time being in force, in computing the period of 
limitation prescribed for any suit or applica- 
tion in the name and on behalf of a company 
which is being wound-up by the court, the 
period from the date of commencement of the 
winding-up of the company to the date on 
which the winding-up order is made (both 
inclusive) and a period of one year immedi- 
ately following the date of the winding-up order 
shall be excluded.” 
16, It is obvious on a reading of the section that it 
does not prescribe a period of limitation. It is only 
a provision for computing the period of limitation 
which is prescribed elsewhere. There is no dispute 
that the Companies Act does not prescribe a pe- 
riod of limitation for a suit or application for 
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recovery of a debt due to the company froma third 
party. The onlystatute that provides for limitation 
is the Limitation Act. The Schedule to the said Act 
contains three divisions, the first relating to suits, 


. the second relating to appeals and the third pro- 


viding for applications. But for the provision in 
Sec.446(2) of the Companies Act, the only remedy 
for recovery of the moncy due to the Company was 
to file a suit, which will fall within Art.1 of the 
Limitation Act. The period of limitation prescribed 
therein is ‘three years’ from close of the year in 
which the last item admitted or proved is entered 
in the account; such year to be computed as in the 
account. Under that Article, the starting point of 
limitation was 31.12.1976. In the present case the 
petition for winding up was filed only on 24.1.1977. 
Hence, limitation had already begun to run. But 
for the winding-up proceedings, a suit ought to 
have been filed by the Company with three years 
from 31.12.1976. On account of the proceeding 
for winding-up and the order of winding-up passed 
on 2.3.1978, thesuit could hotbe instituted during 
that period. On the appaihtinent of ihé Official 
Liquidator by the Company Court, he became 
entitled to institute a proceeding for recovery of 
the.amGunt due to the company. It is not a new 
right or a fresh right of the Official Liquidator 
which is sought to be enforced when he institutes 
à proceeding either in the form of an application 
before the Company Court or in the form ofa suit 
before that Court or any other Court. It isonly the 
same old tight of the Company which has gone 
into liquidation that is sought to be enforced. 

17. This aspect of the mattcr was considered and 
emphasised in V. Narasimha Atyengar v. The Offi- 
cial Assignee of Madras, 60 M.L.J. 280, by a Divi- 
sion Bench of this Court. In that casc, a joint-stock 
company was directed to be wound up and the 
Official Liquidator took out an application under 
Sec.235 of the Companies Act, 1913, againstsome 
of the Directors claiming to recover compensa- 
tion in respect of their acts of misfeasance. An 
objection was taken that the application was barred 
by limitation. The Court held that the application 
was time barred as the starting point of limitation 
for taking out the same was the date of misfea- 
sance and not the date of the winding up order 
passed by the Company Court, In that view, the 
Court held that even under the residuary Art.120 
of the Limitation Act, 1908, the application was 
barred. When the matter came before a single 
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Judge, he dismissed the application as barred by 
limitation. On this aspect of the matter, the learned 
Judge referred to mE various rulings of the Eng- 
lish Court and said: 


a new right accramg by reason of the winding 
up. ” 


The other learned Judge viz.. Cornish, J. adopted 


“This statement, he argued, gives the Official. 


Liquidator a new right and that the right of 
action only accrues when he is appointed Offi- 
cial Liquidator or at any rate at thewinding-up 
ofthe company. But, it has been pointed out in 
the cases in which I have referred that the 
corresponding section in the English Compa- 
nies Act is merely one of procedure and gives 
no new right to the Official Liquidators. I think 
it must be clear that what the Official Liquida- 
tor has at his disposal is a summary method of 
` enforcing such rights as the Company could 
have enforced or shareholders~could have 
enforced before winding-up of the Company 
and no more. If proceedings had been taken 
against the Directors before the winding-up by 
the shareholders or by some others of the 
Directors, the right of action would have ac- 
crued to the Company or those other persons, 
when the misfeasance took place, and all that, 
in my opinion the Official Liquidator has in 
those rights, and Directors of Companies are 
entitled to claim that the starting point of 
limitation is the alleged act or acts of misfea- 
sance in the same way that they would be able 
to set up that contention in an action before 


the winding-up of the Company. I arriveat this ` 


conclusion with great reluctance because I am 
of opinion that in this country, it must neces- 
sarily take a very long time before the Official 
Liquidator appointed in a winding-up is able 
to bring to light acts of misfeasance on the part 
of the Company’s Directors ” 


a slightly different reasoning and said: 

“But with all respect, it maybe pointed out that 
the right of application to the court given by 
Sec.235 is not confined to the liquidator; it is 
given to a creditor and to contributories. And 
if creditors of a company or the shareholders, 
who are expected to be alive to their interests, 
choose to'allow remedies which might be open 
to them in respect of losses attributable to 
misfeasance by the directors to become time- 
barred, itseems to me that ncither fairness nor 
justice requires that after the Company has 
been ordered to be wound-up the liquidator 
shall have the right to enforce those remedies 
against the Directors for the benefit of the 
creditors and contributories. Jt is, however, 
unprofitable to speculate upon the reasona- 
bleness of this particular aspect of Sec.235, 
because it has been most authoritatively settled 
that the corresponding provision in Sec.215 of 
the English Act, the Companies (Consolida- 
tion) Act, 1908, is a procedure section only and 
gives no new rights. See In re. City Equitable 
Fire Insurance Co., (1925)1 Ch. D. 407 at 507. 
Sir E.M.Pollock, M.R. says with reference to 
this section: 

“I desire to say, though this is not the first time 
that it has been said that that section deals only 
with procedure and does not give any new 
rights. It provides a summary mode of enforc- 
ing existing rights.” 

To the same effect is the judgment of Sargant, 
L.J., at p.527. This ruling is decisive of the 
question and has been regarded as conclusive 


While affirming the view taken by the learned 
single Judge Ramesam, J., one of the members of 
the Division Bench, said: 


of it by a Bench of the Lahore Court in Bhim 
Singh v. Liquidator, Union Bank of India 


“Coming now to the second point the question 
really turns upon whether entirely new rights 
with a new cause of action arises on the wind- 
ing up of a Company, That, for certain pur- 
poses, new rights may be conferred by the 
winding up of a Company,there can be no 
doubt. Onesuch well known case is the liability 
to pay calls as a contributory. Both English and 
Indian authorities are very clear on this mat- 
. ter; but it does not follow from this that-the 
tight of a liquidator under Sec.235 is a case of 


(1926)I.L.R. 8 Lah. 167. In my opinion, there- 
fore, itis impossible to hold that the liquidator 
acquired a new right from the winding-up order 
to enforce against the Directors a claim which 
had already become time-barred whether under 
Art.36 or Art.120 of the Limitation Act.” 
18. The ruling of the Division Bench was followed 
and the reasoning was adopted with respect to an 
application under Sec.469 of the Companies Act, 
1956, by a learned single Judge of this Court in 
Malabar Petroleum Company v. Continental Oil 
Company, A.LR. 1963 Mad. 307. 


528 The Madras Law Journal Reports [1994 


19. In a different context, the Privy Council laid 
down the same proposition in Hansraj Gupta and 
others v. The Official Liquidators of the Dehra Dun 
Mussorie Electric Tramway Company Limited, 64 
M.L.J. 403 and said that Sec.186 of the Companies 
Act, 1913, did not create new liabilities or confer 
new rights on the liquidator, but merely provided 
a summary procedure in the winding-up Court 
against debtor-contributories for enforcing exist- 
ing liabilities and the power of the court, under the 
section to order payment was discretionary. It was 
held that if at the date of the application by the 
liquidator under Sec.186 of the Companies Act to 
recover certain moneys, a suit by him in the name 
ofthe company for the recovery of the said moneys 
would have been dismissed as barred by the Limi- 
tation Act, the Court would have no power under 
Sec.186 to order payment to the liquidator of the 
moneys so claimed. 
20. If the said test is applied, there can be no doubt 
that the period of limitation fora suit as well as an 
application by the Official Liquidator for recovery 
of money payable to the company by a third party 
will be the same, whether the proceeding is in the 
form ofa suit or in the form of an application. The 
provisions of either Sec.446(2) or Sec.458-A of 
the Companies Act do not warrant an interpreta- 
tion by which the period of limitation will be 
different, if the proceeding is in the form of an 
application from that prescribed for a suit. Just 
because a convenient procedure is prescribed in 
Sub-sec.(2) of Sec.446 of the Companies Act to 
enable the Official Liquidator to recover moneys 
due to the company without incurring huge ex- 
penditure and without much delay, it is not pos- 
sible for the Official Liquidator to contend that he 
has an option to extend the period of limitation by 
‘|himself choosing to institute the proceeding in the 
form of an application instead of a suit. It is this 
aspect of the matter which has weighed with the 
Division Bench of this Court in Southern Screws P. 
Ltd. case, 63 C.C. 749. After referring to the pro- 
visions of Sec.458-A of the Companies Act, the 
Bench said: 
“It may be seen from this provision that in 
computing the period of limitation, the time 
during which the company petition for liquida- 
tion was pending, as also a period of one year 
from the date of the winding-up order will have 
tobe excluded. Therefore,, we have to first find 
out what article of limitation under the Limi- 


tation Act was applicable to the suit or pro- 
ceeding and exclude, from the total period 
provided under that article the periods con- 
templated under Sec.458-A and find out whether, 
on the date when the application or suit was 
filed, it was in time. Having regard to the 
conclusion, which we have already referred to, 
that concurrent jurisdiction has been conferred 
both on the civil court as also on the company 
court, and the option given to the liquidator to 
make the claim by way of an application or a 
suit in respect of money claims, and the need to 
treat this as a suit, though in form an applica- 
tion, in view of the special provisions in the 
Companies Act, that when a claim is made it 
has to be decided whether it could have formed 
a claim in a regular suit and, if that is so, the 
limitation applicable to that procceding will 
have to be applied. Ifsuch a claim could not be 
the subject-matter of a suit, but could be cdlaimed 
by way of an application only, then the corre- 
spondingarticle applicable to such an applica- 
tion should be determined. In either case, in 
computing the periods of limitation, the two 
periods referred.to in Sec.458-A will have to be 
excluded. 

khk kkk ok 

The Full Bench decision of the Delhi High 
CourtinJaipal Singh Makin v. Official Liquida- 
tor of Majestic Financiers (P.) Limited, ALR. 
1978 Del. 169: (1978)48 C.C. 419 (F.B.), con- 
sidered the question as to whether the provi- 
sion of Sec.446(2) which applies to any claim 
could be applied to claims which were already 
barred by time on the date when the applica- 
tion is so filed under Sec.446(2)(b) and held 
that the expression “any claim” in clause (b) of 
Sec.446(2) means any claim enforceable at law 
and, since the right to avail of the remedy 
provided under clause (b) of Sec.446(2) arises 


` only after the passing of the winding up order, 


the appropriate date to be seen for the purpose 
ofdetermining whether the claim was enforce- 
able at law or not, is the date of the winding up 
order. With great respect to the learned judges 
ofthe Delhi High Court we are unable to agree 
with this view. Neither Sec.446(2) nor Sec.458- 
Arelates to any determination of the enforcea- 
bility of the claim or the dates on which it shall 
be enforceable. Sec.446(2)(b) only enables the 
liquidator to make the claim by way of an 
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application in the company court. The ques- 
tion whether the claim is enforceable or not is 
to be determined with reference to the provi- 
sions in the Limitation Act, and that could be 
decided only with reference to the cause of 
action and the date on which the suit or appli- 
cation is filed. As already stated, Sec.458-A is 
only a computation provision for the purpose 
of limitation. Sec.446 confers jurisdiction on 
the company court and enables the liquidator 
to file a suit or an application before the company 
court in respect of a money claim. No claim is 
wiped out except by payment and discharge. 
Only the enforceability of that claim for recov- 
ery may be barred. Whether theclaim is barred 
or not, is only a question of limitation. 
Therefore, whether the claim was barred or 
was enforceable has to be determined with 
reference to the causc of action arising and the 
date of the filing only and all the other provi- 
sions will only enable the computation of the 
period. We are, thercfore, of the view that 
though the application is filed in exercise of 
the option provided to the liquidator, if the 
claim has to be considered as in nature ofa suit 
the provisions in the Limitation Act for such 
suits only would govern the case, and not Art.137. 
Again, we have to make it clear that in each 
case, the application of the liquidator will have 
to be considered with reference to the nature 
of the claim and not the article applicable in 
the Limitation Act and then only the computa- 
tion could bedone in order to find out whether 
the claim was in time or not. 

Two other decisions cited at the Bar may now 
be noticed and they arc, a decision of the Delhi 
High Court in Liberty Finance Private Limited, 
In re. (1979)49 C.C. 287 and a decision of the 
Karnataka High Court in Union Trading and 
Chit Funds India Private Linuted v. S.H.Lahatti, 
(1982)52 C.C. 340. Each of these decisions is 
by asingle judge, and both have followed a Full 
Bench decision of the Delhi High Court in 
Feridabad Cold Storage and Allied industry y. 
Ammonia Supplies Corporation Private Lim- 
ited, (1978)48 C.C. 432, which decision, in turn, 
had referred to the Full Bench decision of the 
Delhi High Court in Jaipal Singh Makin v. 
Official Liquidator of Majestic Financiers (P.) 
Limited, ALR. 1978 Del. 169: (1978)48 C.C. 
419 (F.B.) and, therefore, those two decisions 
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need not be discussed. 
In the result, therefore, we are of the view that 
Art.137 of the Limitation Act is not the article 
applicable in all cases, but the relevant article 
will have to be determined with reference to 
the nature of the claim madc by the official 
liquidator, the provision of law under which it 
is claimed and not with reference to the form of 
proceeding which he has opted. When an 
application is filed instead ofa plaint, the said 
application which has to be treated as a suit 
will have to be governed by the article of the 
Limitation Act applicable to suits of that na- 
ture. If the claim could have formed the sub- 
ject-matter ofa normal application in a regu- 
lar court or if the application is filed under any 
specific provision of the Companics Act, then 
the corresponding article in the Limitation 
Act will have to be applied, and if no other 
specific article is applicable, the residuary Art.137 
would have to be applied. 
21. With respect, we are entirely in agreement 
with the rcasoning of the Division Bench. We do 
not find any justification whatever to take a differ- 
ent view. It is brought to our notice that a Special 
Leave Petition filed against thesaid judgment was 
dismissed by the Supreme Court inS.L.P.No.9243 
of 1987 on 15.3.1988 with the following observa- 
tion: 
“Tn view of the fact that the amount involved is 
too big, we find no reason to interfere.” 
22. We find that a Full Bench of the Karnataka | 
High Court has concurred with the view taken by 
the Division Bench in Karnataka Steel & Wire 
Products Lid. v. Kohinoor Rolling Shutters & Engi- 
neering Works (P) Lid., L.L.R. 1993 Kar. 293: 78 


“C.G. 96. After extracting the above passage from 


the judgment of the Division Bench it is said: 
“As the view expresscd by the Division Bench 
of the High Court of Madras in the aforesaid 
case accords with our vicw, we agree with the 
said view expressed in the above decision.” 

The Full Bench proceeded to conclude its judg- 

ment in the following words: 
“The correct period of limitation for claims 
made under Sec.446(2)(b) of the Companies 
Act, is the relevant article in the Limitation 
Act, 1963, as applicable, to the nature of the 
claims. Whether the claim is enforceable or 
not, is to be determined with reference to 
the relevant article in the Limitation Act, as 
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applicable to the nature of the claim and not 
with reference to the form by which the claim 
is enforced or by or through whom it is en- 
forced. Ina given case, if the claim does not fall 
under any one of the relevant articles in the 
Schedule to the Limitation Act, the residuary 
Art.137 will be applicable. The expression “when 
the right to apply accrues” has to be decided 
with reference to the right of the company and 
the nature of the claim. In other words, as to 
when the right to recover the claim accrued to 
the company, and not on the basis that the 
‘tight to apply accrues only on the date the 
winding up order is passed or the official liqui- 
dator is appointed as provisional liquidator as 
the liquidator enforces the claim of the com- 
pany. Incomputing the period of limitation for 
claims to be made under Sec.446(2)(b) of the 
Act, firstly the applicability of the relevant 
article with reference to the natureof theclaim 
has to be decided and then the question as to 
whether such period of limitation had or had 
not expired on the date the petition for wind- 
ing up was filed or the winding up procecding 
commenced has to be determined. In the event 
it is found that as per the period of limitation 
prescribed by the relevant article applicable to 
the claim, the period of limitation had not 
expired on the date the winding up proceeding 
commenced, to that period of limitation, the 
two periods described in Sec.458-A of the Act, 
are to be added and the question as to whether 
on the date the application filed under 
Sec.446(2)(b) of the Act was within time or 
not, has to be determined. In other words, in 
the period computed from the date the limita- 
tion commenced as per the relevant article jn 
the Schedule to the Limitation Act tll the date 
of filing of the application under Sec.446(2)(b) 
of the Act, the two periods stated in Sec.458-A 
of the Act are to be excluded.” 
23. With respect, we agree. We find that the said 
Full Bench has referred to the following decisions 
on which reliance is now placed by the counsel for 
the Official Liquidator and differed from them: 

, (1) Faridabad Cold Storage and Allied Industry 
v. Official Liquidator of Ammonia Supplies 
Corporation Private Limited, 48 CC. 432: A.LR. 
1978 Del. 158. 

(2) R.C.Abrol and Company (P) Limited v. 
A.R.Chadha and Company, A.LR. 1978 Del. 
167: 40 C.C. 77. 


The Madras Law Journal Reports 


[1994 


(3) Jaipal Singh Makin v. Official Liquidator of 
Majestic Financiers (P.) Limited, A.I.R. 1978 
Del. 169: (1978)48 C.C. 419 (F.B.). 

(4) Maruti Limited v. Parry and Coyipany Limited, 

66 C.C. 309. 

(5) Maruti Limited v. P.R.Sadidharan, 68 C.C. 

5. 


(6) K.P.Ulahannan v. Wandoor Jupiter Chits 
(P) Limited, A.I.R. 1989 Ker. 41: 65 C.C. 178 
(F.B.). 
(7) New Kerala Roadways (P) Limited v. 
K.K.Nanu, 66 C.C. 715. 
(8) Union Trading and Chit Funds India Private 
Limited yv. S.H.Lahatti, (1982)52 C.C. 340. 
(9) Galaxy Trading and Chits Funds (P) Lim- 
ued v. S.Baghanadian, 56 C.C. 479 and 
(10) Unico Trading and Chit funds (India) Pvt. 
Ltd. v. Zahoor Hossan 7] C.C. 270. 
We are unable to agrec with the aforesaid deci- 
sions relicd on by the counsel for the Official 
Liquidator. 
24. Learned counsc] for the Official Liquidator 
contends that in The Kerala State Electricity Board 
v. T.P.Kunhaliumma, AIR 1977 S.C. 282, it has 
been held that Art.137 of the Limitation Act applies 
to all applications’ before a civil court, whether 
they are under the Code of Civil Procedure or any 
other enactment. The contention is that under 
Art.137, the starting point of limitation is thedate 
on which the right to apply accrues. According to 
learned counsel, the right to apply for the Official 
Liquidator can accruc only when the order of 
winding up is passed and he 1s appointed as the 
liquidator. It is submiticd that the application for 
enforcement ofsucha right cannot become barred 
even before it accrues. For this purpose, reliance 
is placed on the following observation of a Divi- 
sion Bench of the Punjab and Haryana High Court 
in Maruti Limited v. Parry and Company Limited, 
66 C.C. 309: 
“It was observed in In re. General Rolling Stock 
Company, In re., (1872) Ch. 646, that the effect 
ofa winding up order is to stop the running of 
the statute of limitation in the company’s fa- 
vour. On a winding up order having been passed, 
the company’s supervision vests in the court 
and all proceedings like a petition under 
Sec.446(2) stem from the winding up order. It 
has no independent existence. The company 
court’s jurisdiction to determine the claim arises 
only on the passing of the winding up order. 
Thus, the remedy of claim arises only on the 
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passing of the winding up order. 
If the construction to the cause of action is put 
as.the last date of the transaction and the 
limitation is to commence from the said date, 
the remedy might become barred before it is 
available to the claimant resulting in the pro- 
visions of Sec.446(2) becoming redundant. The 
said interpretation would deprive the com- 
pany of its right to prefer a claim before the 
company court. It would be destroying the 
right before it has arisen. No such interpreta- 
tion is envisaged nor can be put. The right to 
move the company court accrues only on the 
winding up order. Thus, the cause of action 
cannot be taken back earlier to the date of the 
winding up order.” : 
We have earlier referred to the fact that the Kar- 
nataka Full Bench has considered the judgment of 
the Punjab and Haryana High Court in the above 
case and expressed its dissent. We find that the 
Punjab and Haryana High Court had only fol- 
lowed the ruling of the Delhi High Court in Fari- 
dabad Cold Storage case, 48 C.C. 432. We do not 
agree with the reasoning of the Punjab and Har- 
yana High Court. We have already pointed out 
that the right of the Official Liquidator is not a 
new right and it is only the right of the Company 
‘which went into liquidation that was being en- 
forced. Even if Art.137 is applied, the starting 
point of limitation‘under the third column is the 
date on which the right accrued in the first in- 
stance to the company and the same has to be 
decided with reference to the right of the Com- 
pany and the nature of the claim. 
25. The judgment of the Supreme Court in Kerala 
State Electricity Board's case, ALR. 1977 S.C. 282, 
was not concerned with this question and the 
Court only: decided in that case that the Article 
would apply to all applications whether they are 
filed under the Code of Civil Procedure or under 
any other enactment, provided the applications 
were made to a civil court. reliance can be 
placed on that ruling to cnt ha the view 
taken in Southern Screws P. Ltd., cae, 63 C.C. 749, 
is erroneous. 
26. The next question urged by learned counsel for 
the Official Liquidator is that the company had 
only a tight to file a suit before proceedings for 
winding up commenced. The period which elapsed 
between 31.12.1976, when the right of the com- 
pany accrued or when the limitation began to run 
and 2.3.1978, the date on which the order of wind- 
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ing up was passed, has to be excluded only ifa suit 
is instituted. On the passing of the winding up 
order, the right of the Official Liquidator is to file 
an application and, therefore, it will be governed 
only by Art.137 and not by Article 1, which relates 
toa suit. There is no merit in this contention. The 
reasons which we have given earlier are sufficient 
to reject this contention. Further, though the 
proceeding instituted by the Official Liquidator is 
in the form of an application, it can be said that in 
substance it is a suit and the provisions of the 
Limitation Act relating to suits will apply. The 
question has been considered by a learned single 
Judge of the Calcutta High Court in Indian Iron 
and Steel Company Limited v. Shish Ram, (1979)2 
L.LJ. 94,acase under the Workmen's Compensa- 
tion Act. While holding that a claim petition 
under the Act would tantamount toa ‘suit” within 
the meaning of the Limitation Act, the learned 
Judge said: 
“19. The word ‘suit’ has not been defined in the 
Code of Civil Procedure but in legal parlance 
it means any legal proceeding of a civil kind 
brought by one person against another. Under 
the Code a suit is instituted when the plaint 
which is nothing other than a statement of the 
claim on recital of the cause of action prc- 
sented in a Court. In the case of a claim for 
Workmen’s Compensation before the Com- 
missioner, the claim has also to be presented 
before him. The form of lodging the claim 
instead of being bya plaint, is to be made by an 
application in statutory form. Since the pro- 
ceeding commences on the lodging of the claim, 
it has little difference with a plaint and itis not 
merely an application in a procecding but an 
original claim required by laws of procedure to 
be filed by way of an application. Such pro- 
ceeding arising out of a claim application has 
no difference from a Suit in legal phraseology. 
20. The Limitation Act does not also define a 
suit, except stating that it does not include an 
application or an appeal and application here 
does not include what is in substancea plaintof 
a claim under the Compensation Act. In 
Sec.3(2)(a) it is said that a suit is instituted, in 
an ordinary case when the plaint is presented 
to the proper officer. In case of Workmen's 
Compensation, the institution of the case will 
be on the date wheri the claim application is 
filed before the Commissioner. The word ‘suit’ 
sincé the Limitation Act applics to all claims 
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and applications to court under any Act, must 
be given a wider meaning, so as to include a 
claim, in whatever form itis presented to court 
either by plaint or otherwise, whereon a pro- 
ceeding before the Court commences as was 
held in Hayatkhan v. Mangilal, A.L.R. 1971 
M.P. 140, in respect of the Motor Vehicles Act. 
Accordingly on the application in the statu- 
tory form being filed, thesuit on the claim is to 
be deemed to be instituted by the aggrieved 
party.” 
27. It should also be pointed out that if reliance is 
placed only on Art.137, the Official Liquidator 
can claim only a period of three years from the 
date of winding up order and not the henelit of 
exclusion under Sec.458-A of the Companies Act. 
28. At one stage of the case, learned counsel for 
the Official Liquidator contended that the period 
of limitation is three years under Art.137 of the 
Limitation Act, even if the benefit of exclusion 
under Sec.458-A of the Companies Act is not 
available to the Official Liquidator. If that argu- 
ment is accepted, the present proceeding filed on 
2.3.1982 is clearly barred by limitation. We can- 
not, however, accept the argument that Art.137 of 
the Limitation Act applies and the limitation starts 
from the date of winding up order. 
29. Itis finally argued that the right of the company 
which went into liquidation was different from the 
right which had vested in the body of creditors 
after the winding up order, whom the Official 
Liquidator represents and, therefore, limitation 
would start afresh under Art.137 of the Limitation 
Act. This contention is fallacious and our reasons 
we have already given. 
30. In the result, we are of the opinion that the 
judgment of the Division Bench in Official Liqui- 
dator v. Southern Screws P. Ltd., 63 C.C. 749 is 
correctly decided. Hence the present application 
filed by the Official Liquidator before the learned 
single Judge was barred by limitation and deserves 
to be dismissed. 
31. Consequently, the judgment of the learned 
single Judge.in application C.A.No.178 of 1982 
dated 21.9.1984 is set aside and the said applica- 
tion is dismissed. The appeal is allowed. In the 
circumstances of the case, there will be no orderas 
to costs. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thanikkachalam, J. 


C.R.P.No.4345 of 1987 23rd June, 1994. 


Ramaswami Gounder ... Petitioner 
V: 
Palaniswami Gounder and others ... Respondents. 


(A) Provincial Insolvency Act (V of 1920), 
Sec.10(1)(a) - Debtor's application for insolvency 
under - Conditions for. 
Under Sec.10(1)(a) of the Provincial Insolvency 
Act, two conditions must co-exist (i) the debtor is 
urlableto pay his debts: (ii) his debts amount to 
Rs,5Q0. On failure to prove either, the debtor’s < 
application for insolvency must fail. Petitioner, in 
order to be adjudged as an insolvent must prove 
prima facie that he is unable to pay his debt. 
[Para. 5] 
(B) Provincial Insolvency Act (V of 1920), Sec.75 
(1) - Revision - Debtor's application for insolvency 
- Concurrent finding by courts below that petitioner 
failed to establish prima facie case - High Court if 
can interfere with finding in revision. 
Both the courts below on facts concurrently came 
to the conclusion that the petitioner failed to 
establish a prima facie case that he is not in a 
position to pay his debts to the ereditors..There- 
fore, the court, under revisional jurisdiction as 
contemplated under Sec.75(1) of the Provincial 
Insolvency Act, 1920 cannot interfere with the 
finding of facts arrived at by the courts below. 
[Para. 11] 
Cases referred to: 
Hanibabeebi v. Munurdeen, (1938)2 M.L.J. 1042: 
182 I.C. 225: 49 L.W. 167: 1938 M.W.N. 1235: 
AJR. 1939 Mad. 183. [Para. 2] 
Ranganayaki Ammai v. Rajagopalaswami Naidu, 
(1940)2 M.L.J. 229: 191 I.C. 670: 1940 M.W.N. 
863: AIR. 1940 Mad.951. [Para. 2] 
B.Yellalu yv. Nagulavaram, A.LR. 1972 A.P. 221. 
[Paras. 2, 6] 
M.Ayyappa Naicker v. S.M.Udhavadas Firm, A.LR. 
1969 S.C. 1344: (1970)1 An.W.R. (S.C.) 1. 
[Paras. 2, 10] 
Hemavathianmay Kumaravelu, ALR. 1968 Mys. 
111. [Paras 2, 7} 
Devayee v. Ramaswami (1977)1 M.LJ 80 


Tl] - Ramaswami Gounder v. Palaniswami Gounder (Thanikkachalam, J.) 


[Para. 2] 

Chatrapat Singh Dugar v. Kharag Singh Lachmi- 
ram, A.I.R. 1916 P.C. 64. [Para. 6] 

Venkata Janikamma v. Venkateswara Rao, 1955 
An.L.T.14, [Para. 6] 

Ponniah Gounder v. Sellathal, 1988 T.L.N.J. 124. 
[Para. 8] 

Thangaraju Pillai v. Periaswami Pillai, (1982)1 
M.LJ. 274. [Para. 8] 

Official Receiver v. Abdul Shakoor, A.I.R. 1965 S.C. 


920. [Para. 9] 
Wali Mohammed v. Mohammed Bakhsh, A.I.R. 
1930 P.C. 91. [Para. 9] 9 


Petition under Sec.75(1) of the Provincial Insol- 
vency Act praying the High Court to revise the 
Order of the Court of the Principal District Judge 
of Periyar District at Erode, dated 19.10.1987 and 
made in C.M.A.No.31 of 1987 (in I.P.No.3 of 1985 
on the file of the Subordinate Judge of Dharapu- 
ram) 

A.K.Kumarasamy, for Petitioner. 

K Sengottian, for Respondent No.7. 

The Court made the following 

ORDER: This revision is directed against the 
judgment rendered in C.M.A.No.31 of 1987, which 
in turn arose out of the order passed in I.P.No.3 of 
1985. The petitioner in the insolvency petition is 
the petitioner herein. The petitioner herein filed 
LP.No.3 of 1985 under Secs.7, 10 and 13 of the 
Provincial Insolvency Act, 1920, to declare kim- 
self as an insolvent. The said petition was dis- 
missed by the first court. Aggrieved, the petitioner 
filed an appeal before the first appellate court. 
The first appellate court confirmed the order passed 
by the Insolvency Court. It is against that judg- 
ment and decree passed in C.M.A.No.31 of 1987, 
the petitioner is in revision before this Court. 

2. The learned counscl appearing for the peti- 
tioner submitted as under: 

The courts below are not correct in dismissing the 
petition filed by the petitioner, without consider- 
ing the prima facie case made out by him. The 7th 
respondent in the insolvency petition has already 
obtained a decree for Rs.8,400 against the peti- 
tioner towards the arrears of maintenance and she 
has also obtained an order of arrest. The peti- 
tioner is unable to pay the debts due to the respon- 
dents 1 to 6and the decree debt to the 7th respon- 
dent. Therefore, the petitioner made out a prima 
facie case for adjudicating himselfas an insolvent. 
The petitioner satisfied the condition imposed in 
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Sec.10 of the Provincial Insolvency Act. He proved 
his inability to clear the debts due to the creditors. 
Respondents 1 to 6 produced the pronotes exe- 
cuted by the petitioner. It is not necessary that the 
said respondents should also be examined in order 
to prove the prima facie case. The genuineness of 
the pronotes can be looked into only during the 
timeof the final hearing of the insolvency petition. 
The decree debt in favour of the 7th respondent 
can be realised out of the properties owned by the 
petitioner. There is no material on record for the 
first appellate court to come to the conclusion 
that the petitioner suppressed certain items of 
properties belonging to him. In fact, the petitioner 
has disclosed all the propertics belonging to him 
as well as his share to be allotted in the partition. 
Since the creditors are relatives, it cannot be said 
that the promissory notes are not genuine. The 
insolvency petition was filed not to defeat the right 
of the 7th respondentin realising the maintenance 
decree debt. In support of his contention, the 
learned counsel relied upon two decisions viz., 
Hanibabeebi v. Munurdeen, (1938)? M.L.J. 1042: 
182 LC. 225: 49 L.W. 167: 1938 M.W.N. 1235: 
A.LR. 1939 Mad. 183 and Ranganayaki Ammal v. 
Rajagopalaswami Naidu, (1940)2 M.L.J. 229: 191 
LC. 670: 1940 M.W.N. 863: A.I.R. 1940 Mad.951. 
On the other hand, the learned counsel appearing 
for the 7th respondent submitted as under: 
Respondents 1 to 6 are the relatives of the peti- 
tioner. The 7th respondent is the legally wedded 
wife of the petitioner. The petitioner underwenta 
form of marriage with another woman and is living 
with her along with her two children. The 7th ’ 
respondent filed a suit O.S.No.56 of 1978 on the 
file of the District Munsif, Dharapuram, for col- | 
lecting arrears of maintenance. The suit was de- 
creed. The execulion procecdings are pending. 
The petitioner evaded his obligation to pay the 
maintenance to his legally wedded wife. In order 
to prevent the 7th respondent from realising her 
maintenance decree debt, the petitioner came 
forward with the present insolvency petition. The 
petitioner failed to prove that his debts are more 
than the assets. The petitioner failed to make out 
a prima facie case for adjudicating him as an insol- 
vent. The so-called creditors never came to the 
witness-box to prove their credence. The so-called 
debts in favour of respondents 1 to 6 are’ only 
fictitious. The value of the properties shown by 
him in the petition is on the basis of gross under 
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valuation. The courts below concurrently came to 
the conclusion that the petitioner herein failed to 
‘establish a prima facie case for adjudicating him as 

an insolvent. Since the conclusions arrived at by 
the courts below are concurrent, under Sec.75(1) 
of the Provincial Insolvency Act, this Court can- 
not interfere with the-findings of fact arrived at by 
the courts below. In support ofhis contention, the 
learned counsel relied upon the following deci- 
sions: 

B.Yellaluv. Nagulavaram, A.I.R. 1972A.P. 221. 

M.Ayyappa Naicker v. S.M.Udhavadas Firm, 

(1970)1 An.W.R. (S.C.) 1: ALR. 1969 S.C. 

1344. ` 

Hemavathiamma v. Kumaravehi, A.I.R. 1968 

Mys. 111. 

Devayee v. Ramaswami, (1977)1 M.L.J. 80. 
3. I have heard the rival submissions. The fact 
remains that the petitioner herein filed a petition 
LP.No.3 of 1985 to declare himself as an insolvent 
under Secs.7, 10 and 13 of the Provincial Insol- 
vency Act. According to the petitioner, even though 
he is having certain immovable properties, they 
are not sufficient to meet the debts incurred by 
him. He further submitted that the 7th respondent 
obtained a decree against the petitioner. In order 
to realise the debt due under the decree, execution 
proceedings were laid. Therefore, according to 
the petitioner, he made out a prima facie case to 
declare him as an insolvent. The 7th respondent in 
the insolvency petition contested the case. Ac- 
cording to her, she is the legally wedded wife of the 
petitioner and her husband married another lady 
and is living with her. She filed a suit for mainte- 
nance against her husband and the suit was de- 
creed. In order to realise the arrears of mainte- 
nance, she filed execution proceedin gs. In order to 
defeat her right to realise the amount due under 
the maintenance decree, the petitioner herein 
came forward with the present petition.,Respon- 
dents 2 to 6 are his relations through his second 
wife. Pronotes were executed in favour of respon- 
dents 2 to 6 only to defeat the maintenance right of 
the 7th respondent. Hence she pleaded that the 
petitioner herein failed to make outa prima facie 
case to declare him as an insolvent. 
4. The 7th respondent filed O.S.No.56 of 1978 on 
the file of the District Munsif, Dharapuram. The 
suit was decreed. The 7th respondent filed execu- 
tion petitions to realise the amount due under the 
decree. The petitioner is said to have neglected to 
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maintain his wife and is living with another woman. 
It is under these circumstances the maintenance 
decree was obtained by the first wife, who is the 7th 
respondent herein. The petitioner cannot escape 
his liability from paying maintenance to his legally 
wedded wife. Respondents 2 to 6 are related to the 
second wife of the petitioner. In favour of the first 
respondent the petitioner executed a pronote, 
dated 15.8.1977 for asum of Rs.20,000. In the said 
pronote, on 1.8.1980 an endorsement was made to 
the effect that a sum of Rs.50 was paid to the 
creditor. Again on 15.7.1983 another endorse- 
ment was,made to show that a sum of Rs.50 was 
paid towards the debt due under the pronote. In 
favour of the second respondent, the petitioner 
executed a promissory note for a sum of Rs.5,000 
on 15.1.1977. On 10.1.1980 he made an endorse- 
ment as if a sum of Rs.50 was paid towards the 
pronote debt. Again on 8.1.1983 another endorse- 
ment was made toshow that another sum of Rs.50 
was paid towards the pronote debt. In favour of 
the 6th respondent the petitioner executed a pronote 
for a sum of Rs.5,000, dated 14.1.1978. On 10.1.1981 
anendorsement was made on the pronote to show 
that a sum of Rs.50 was paid towards the pronote 
debt. Again on 7.1.1984 another endorsement was 
made to show that asum of Rs.5Owas paid towards 
the pronote debt. Thus, according to the peti- 
tioner, he incurred a sum of Rs.41,000 by way of 
debt from various creditors, and the value of the 
assets belonging to him would be only Rs.17,300. 
The first respondent is the father of the second 
wife of the petitioner. The second respondent is 
thesister of the petitioncr’s second wife. The third 
respondentis the husband of the pctitioner’s aunt. 
The fourth respondent is the wife of petitioner’s 
paternal uncle’s son. The sixth respondent is the 
son of the petitioner’s sister. The fifth respondent 
is the close relation of the petitioner. These re- 
spondents were not examined in order to prove 
the-genuineness of the debts. The petitioner filed 
a Suit for partition against his father, which was 
pending, at that time. The petitioner has enumer- 
ated the properties belonging to him in Schedules 
A and B in the insolvency petition. The correct 
value of each item of property was not shown in 
the schedule. There is no proper material on rec- 
ord to show that the debts owed to the creditors 
are over and above the value of the assets belong- 
ing to him. Admittedly the petitioner is the owner 
ofseveral items of immovable properties and cattles. 
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The burden is on him to show that the total value 
of those properties are lesser than the debts in- 
curred by him. The breakup value of each item of 
the property was not given in the schedule to the 
insolvency petition. 
5. Under Sec.10(1)(a) of the Provincial Insolvency 
Act, 1920, two conditions must co-exist. 
(i) The debtor is unable to pay his debts. 
(ii) His debts amount to Rs.500. 
On failure to prove either the debtor’s application 
for insolvency must fail. Petitioner in order to be 
adjudged as an insolvent must prove prima facie 
that he is unable to pay his debt. ; 
6. The Andhra Pradesh High Court, in B. Yellalu v. 
Nagulavaram, A.LR. 1972 A.P. 22], while consid- 
ering the provisions of Secs.10(1) and 25(1}(a) of 
the Provincial Insolvency Act, held as under: 
“It is an essential pre-requisite for debtor- 
petitioner to get an order of adjudication to 
satisfactorily establish that he is unable to pay 
his debts. That requirement of Sec.10 there- 
fore has to necessarily satisfied by the debtor. 
Unless the court is satisfied that there are 
prima facie grounds for believing that a debtor 
petitioner, for the purpose of proving his ina- 
bility to pay his debts, has furnished prima facie 
proof, the court shall not be bound to hear any 
further evidence thereon. That proviso to 
Sec.25(1)(a) relates to the procedure at the 
hearing and does not absolve in any manner 
the debtor-petitioner from the obligation of 
proving that he is unable to pay his debts as is 
required under Sec.10(1) of the Act. There is 
essentially no conflict between Sec.i0(1) and 
the proviso to Sec.25(1)(a). Chatrapat Singh 
Dugar v. Kharag Singh Lachmiram, A.LR. 1916 
P.C. 64 and Venkata Janikamma v. Venkates- 
wara Rao, 1955 An.L.T.14. “ 
7. While interpreting the debt due under mainte- 
nance decree, the Mysore High Court in Hema- 
vathiamma v. Kumaravelu, ALR. 1968 Mys. 111, 
held as under: i 
“Under the Hindu Law, which governs the 
parties in the instant case, a Hindu is under a 
legal obligation to maintain his wife, his minor 
sons, his unmarried daughters and his aged 
parents, whether he possesses any property or 
not. The obligation to maintain these relations 
is personal in character and arises from the 
very existence of relationship of the parties. 
When a Hindu refuses or neglects his legal 
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duty, the court enforces that duly by making a 
decree in favour of the wife or children. When 
the court awards maintenance to the wife against 
her husband, it does not enforce the payment 
of any debt. Unless insolvency releases a man 
altogether from the obligation to support his 
wife and children, the husband cannot obtain 
discharge of his liability under a decree for 
maintenance by recourse to insolvency. The 
object of insolvency Jaw is not to deprive the 
wife and children of the support and mainte- 
nance due from the husband and father which 
it has over been the purpose of the law to 
enforce. Systems of bankruptcy or insolvency 
have been designed with the object of relieving 
the honest debtor from the weight of indebted- 
ness which has become oppressive and to per- 
mit him to have a fresh start in business or 
commercial life freed from the obligation and 
responsibilities which may have resulted by his 
misfortunes. Unless expressly required by statu- 
tory enactment, the court should not presume 
the intention on the part of the Legislature in 
providing a law for giving relief to unfortunate 
debtors, to make the law a means of avoiding 
enforcement of obligation moral and legal 
devolved upon the husband to support his wife 
and to maintain and enucate his children.” 
8. While considering the provisions of Sec.13 of 
the Provincial Insolvency Act in Ponniah Gounder 
y. Sellathal and eight others, 1988 T.L.NJ. 124, ivis 
held as under: 
“The requirements of a petition filed by a 
debtor are given in Sec.13 ofthe Act. As per the 
said provision, a debtor has to make a State- 
ment that he is unable to pay his debts and he 
must disclose all his assets and liabilities and 
he must also express his willingness to place at 
the disposal of the cour! all such property. It is 
seen from these provisions that once a debtor 
satisfies these conditions, he is entitled to get 
an order of adjudication. However, such a 
right'is qualified to certain cxtent as provided 
under Sec.24 of Act. The proviso to Sub- 
sec.(1)(a) of the said section says that where 
the debtor is the petitioner, he shall, for the 
purpose of proving ‘his inability to pay his 
debts, be required to furnish onlysuch proofas 
to satisfy the court that there are prima facie 
grounds for believing the same and the court, 
ifand when so satisfied, shal] not be bound to 
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hear any further evidence thereon. Aharmoni-~ 
ous feading of these provisions would show 
that once a debtor satisfies the court that there 
are prima facie grounds showing his inability to 
pay his debts and satisfies further conditions 
embodied in Sec.13 of the Act, he is entitled to 
be adjudged as insolvent. The said proviso 
Tules out any insistence by the court on the 
debtor furnishing any proof beyond that which 
can be regarded as prima facie proof. It is 
further seen from the proviso that the court 
shallnot be bound to hear any further evidence 
if it is satisfied that there are prima facie grounds 
for believing the evidence of the petitioner as 
noticed by Balasubrahmanyan, J., in Thanga- 
raju Pillai v, Periaswami Pillai, (1982)1 M.L.J. 
` 274”. 
9. In Official Receiver v. Abdul Shakoor, A.I.R. 1965 
S.C. 920, while considering the provisions of 
Sec.75(1) of the Provincial Insolvency Act, the 
Supreme Court held as under: 
“Where a creditor made a claim based on a 
promissory note and the District Judge consid- 
ering the evidence produced, inferred from the 
facts found that the statutory presumption 
under Sec,118, Negotiable Instruments Act 
had been weakened and the burden which lay 
upon the insolvent was discharged, it is not 
open to the High Court exercising jurisdiction 
under Sec.75(1), Proviso 1 nor even under 
Proviso 2 toset aside the judgment of the court 
as the question whether a statutory presump- 
tion is rebutted is a question of fact. Wali 
Mohammed v. Mohammed Bakhsh, A.LR. 1930 
P.C. 91.” 
10. So also while considering the. provisions of 
Sec.75(1) of the Provincial Insolvency Act, the 
Supreme Court in M.Ayyappa Naicker v. 
SM. Udhavadas Firm, ALR. 1969 S.C. 1344: (1970)1 
AnW.R. (S.C.) 1, held as under: 
“We are of the opinion that the extreme con- 
tentions advanced on either side cannot be 
accepted. Quite clearly the Legislature did not 
confer on the High Court under the 1st Proviso 
to Sec.75(1) of the Act an appellate power nor 
did it confer on ita jurisdiction to reappreciate 
the evidence on record. While exercising that 
power the High Court is by and large bound by 
the findings of fact reached. by the District 
Court. If the Législature intended to confer 
power on it to re-examine both questions of 
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law and fact it would have Convcyed its inten- 
tion by appropriate words as has been done 
under various other statutes. A wrong decision 
on facts bya competent court is also a decision 
according to law. For these reasons we cannot 
accept the contention of Mr.Naunit Lal that 
the power conferred under the 1st Proviso to 
Sec.75(1) of the Act enables it to de novo 
examine the findings of fact reached by the 
District Court.” 
11. Thus, we have already scen that both the courts 
below on facts concurrently came 10 the conclu- 
sion that the petitioner failed to establish a prima 
facie case that he is not in a position to pay his 
debts to the creditors. Therefore, this Court under 
revisional jurisdiction, as contemplated under 
Sec.75(1) of the Provincial Insolvency Act, 1920, 
cannot interfere with the finding of facts arrived at 
by the courts below. Thus, on a careful considera- 
tion of the facts arising in this case, andin the light 
of the decisions cited supra, I hold that the judg- 
mentand decree rendered by the courts below are 
in order. Hence J am unable to interfere with the 


same. 
12. In the result, this civil revision is dismissed. No 
costs. oe 

BS. ---- Petition dismissed. 


INTHE HIGH COURTOFJUDICATURE AT 
MADRAS. 


Present: Thanikkachalam, J. 


C.R.P.No.3858 of 1993 28th April, 1994. 
‘ AP.Swamy ... Petitioner 

v. 

V.Kunjithapadam ... Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960 as amended by Act XXT of 
1973), Secs.10(3)(a){iiiy and 10(3)(c) - Landlord 
in occupation of entire first floor portion of building 
- Tenant in occupation of ground floor - Landlord 
requiring ground floor for his own use - Petition 
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under Sec.10(3)(a) (iii) - If can lie. 

Admittedly, in the present case, the landlord is in 
occupation of the entire first floor portion and the 
tenant is in occupation of the ground floor. A 
plain reading of Sec.10(3)(c) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act would go 
to show that in the present case the petition ought 
to have been filed only under Sec.10(3)(c) of the 
Act. Suffice it to say that the petition filed under 
Sec.10(3) (a) (iii) of the Act is not maintainable on 
the facts arising in this case. /Paras. 9 and 10] 
Case referred to: 

Shri Balaganesan Metals v. Shanmugam Chetty, 
ALR. 1987 S.C. 1668. [Para. 9] 

Petition under Sec. 25 of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act 18 of 1960 as 
amended by Act 23 of 1973), praying the High 
Court to revise the Order decree of the Court of 
the Rent Control Appellate Authority (VIII Judge), 
dated 26.10.1993 and made in R.C.A.No.1018 of 
1991 R.C.O.P.No.692 of 1989, Rent Controller 
(XIV Judge, Court of Small Causes), Madras. 
K-P.H.Thulasiraman, for Petitioner. 
P.Krishnaswami for C.Ramesh, for Respondent. 
The Court delivered the following 
JUDGMENT: The tenant is the petitioner herein. 
The landlord filed a petition for eviction under 
Secs.10(2)(1) and 10(3)(a) (iii) of the Tamil Nadu 
Buildings (lease and Rent Control) Act, 1960, as 
amended by Act 23 of 1973 (hereinafter referred 
toas ‘the Act’) The respondent herein is the owner 
of the premises bearing door No.227, Awvai Sh- 
anmugham Road, Madras. The petitioner herein 
is the tenant in occupation of the ground floor 
portion of the said premises including one car 
shed on a monthly rent of Rs.1,000 which was 
increased to Rs.2,260 per month under an order 
passed by the Rent Controller in R.C.O.P. No.4216 
of 1984 dated 12.9.1988. According to the land- 
lord the tenant committed wilful default in pay- 
ment of rent at the admitted rate of Rs.1,000 per 
month from 1.7.1988 to the end of August, 1989. 
According to the landlord the tenant also commit- 
ted wilful default in payment ofrent i.e. the differ- 
ence between the agreed rent and the fair rent 
fixed by the Rent Controller from November, 
1984 onwards. It was therefore pleaded that the 
tenant committed wilful in payment of rent as 
contemplated under Sec.10(2)(1) of the Act and 
thereby rendering himsclf liable to be evicted. The 
landlord is carrying on business in automobile 
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spare parts under the name and style of Eastern 
Agencies. The said business is looked after by his 
son Kalyana Sundaram and he expanded the busi- 
ness by taking the dealership with Fenner Belts, 
Amco Batteries and Mofa Mopeds. He also ob- 
tained loan from various banks for expanding his 
business. The landlord is doing his business in a 
rented premises at No.1, Gencral Patters Road, 
Madras. The owner of the said shop issued a notice 
ofeviction. The owner of the premises at Gencral 
Patters Road also filed a petition for eviction 
against the landlord hercin in R.C.O.P.No.287 of 
1987. The tenant hercin has practically closed the 
business carried on by him in the petition prem- 
ises and also negotiating for the sale of his busi- 
ness. He is having his own flat at Ashok Nagar and 
he can shift his busincss to his own premiscs. 
Therefore, the landlord required the petition 
premises for accommodating his business bona 
fide under Sec.10(3)(a)(iii) of the Act. 

2. In the counter, the tenant stated as under: The 
Rent Controller determined the fair rent in R.C.O.P. 
No.4216 of 1984. But as against that order an 
appeal was filed before the Rent Control Appel- 
late Authority in R.C.A.No.113 of 1989 and the 
same is pending. After the month of August, 1989 
rent at the rate of Rs.1,000 was paid to the land- 
lord. The landlord has not issucd the receipts for 
the payment of rent for the said period. Since the 
tenant was compelled to pay asum of Rs.15,000 by 
an order passed by the Rent Controller under 
Sec.11(4) of the Act, the tenant paid the said sum. ` 
Since the tenant has paid the entire rent due to the 
landlord the petition filed under Sec.10(2)(1) of 
the Act is liable to be dismissed. It is not correct to 
State that the landlord was asked to be vacated 
from the premises in which he is carrying on his 
business. Earlier the landlord filed a petition for 
eviction in R.C.O.P. No.3948 of 1982 under 
Sec.10(3)(c) of the Act and that petition was dis- 
missed. The order passed in the said petition 
would operate as res judicata against the landlord. 
Therefore, there is no bona fide on the part of the 
landlord in requiring the petition premises under 
Sec.10(3)(a) (ili) of the Act. 

3. The landlord examined himsclf as P.W.1. One 
G.P.Swamy examined himselfas R.W.1. The land- 
lord filed 18 documents and the tenant filed 2 
documents. Considering the facts arising in this 
case, the Rent Controller came to the conclusion 
that the tenant committed wilful default in 
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payment of rent as contemplated under Sec.10(2)(1) 
ofthe Act. The Rent Controller also held that the 
petition filed under Sec.10(3)(a)(iii) of the Act is 
maintainable and the landlord established his bona 
fide in requiring the petition premises under 
Sec.10(3)(a)(ili) of the Act. Accordingly eviction 
was ordered on both these grounds. On appeals, 
the Rent Control Appellate Authority confirmed 
the order of eviction passed by the Rent Control- 
lerand it is against that order, the present revision 
has been preferred by the tenant. 

4. Learned counsel appearing for the tenant sub- 
mitted as under: 

There is no wilful default in payment of rent from 
July, 1988 to February, 1989. The Rent Controller 
was not correct in placing reliance on Ex.P-1 and 
Ex.P-2 which are only sclf-serving documents. 
Even though the rent was paid by the tenant the 
landlord failed to issue the reccipts for the pay- 
ment of rent. The payment in court 1s only pursu- 
ant to and in compliance with the order of the 
court in M.P.No.547 of 1989. and without preju- 
dice to the rights and contentions of the tenant 
and it does not in any way militate against the case 
of the tenant. Eviction cannot be ordered in the 
present petition for subsequent defaults. The non- 
payment of the differential rent from the agreed 
rent and the fair fixed by the Rent Controller 
would not amount to wilful default in payment of 
rent as contemplated under Sec.10(2)(1) of the 
Act. Inasmuch as the tenant paid the admitted rate 
- Of rent to the landlord for the petition period, it 
cannot besaid that the tenant is liable to be evicted 
under Sec.10(2)(1) of the Act. 

5. There is no bona fide on the part of the landlord 
in requiring the petition premises under 
Sec.10(3)(a)(iii) of the Act. The tenant is in occu- 
pation of the ground floor and the landlord is in 
occupation of the first floor. Hence petition filed 
under Sec.10(3)a)(iii) of the Act is not maintain- 
able. The petition for eviction ought to have been 
filed under Sec.10(3)(c) of the Act, which was 
dismissed by the Rent Controller. The order passed 
in the earlier rent control petition would operate 
asres judicata against the landlord. Itis notcorrect 
to state that the landlord was asked to be evicted 
from the rented premises in which he is carrying 
on his business. The fact that the landlord is filing 
successive petitions for vacating the tenant would 
go to show that the landlord is resorting to various 
means to evict the tenant. Hence the authorities 
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below were not correct in ordering eviction under 
Sec.10(3)(a) of the Act. 

6. On the other hand, learned counsel appearing 
for the respondent/ landlord submitted as under: 
The tenant is in occupation of the ground floor the 
agreed rent is Rs.1,000 per month. In 
R.C.O.P.No.4216 of 1982 the Rent Controller 
fixed the fair rent at Rs.2,260 per month. No 
doubt, the tenant filed an appeal against the said 
order and the appeal is now pending before the 
Rent Control Appellate Authority. The fair rent 
fixed by the court below was on 12.9.1988. The 
tenant committed wilful default in payment of 
rent not only in respect of the agreed rent of 
Rs.1,000 but also in respect of the difference be- 
tween the agreed rent and the fair rent fixed by the 
Rent Controller. Even alter the petition was filed, 
the tenant failed and neglected to pay the rent. 
Hence, the landlord filed the petition under 
Sec.11(4) of the Act in M.P’No.547 of 1989 and in 
pursuance of the order passcd in the said applica- 
tion the tenant paid the rent duc for 15 months en 
6.10.1989. Even thereafter the tenant committed 
wilful in payment of rent and hence the landlord 
filed another petition under Sec.11(4) of the Act 
and in pursuance of the order passed in the said 
application the tenant paid four months rent of 
Rs.4,000 on 2.5.1990. It is not correct to state that 
the tenant paid the admitted rate of rent for the 
petition period and the landlord failed to issue 
receipts. Thus, the tenant committed wilful de- 
fault in payment of rent not only during the peti- 
tion period but also during the pendency of the 
eviction proceedings. Hence, the authoritics be- 
low were correct in coming to the conclusion that 
the tenant committed wilful default in payment of 
rent as contemplated in Sec.10(2)(1) of the Act. 
The landlord is carrying on business in a rented 
premises at Gencral Patters Road, Madras. He 
wanted to accommodate his business in the peti- 
tion premises The tenant is in occupation of the 
ground floor. The landlord was asked to be evicted 
from the rented premises in which he is carrying 
on his business. The first floor in the premises at 
No.271, Awai Shanmugham Salai is being uscd by 
the landlord for his residential purpose. Since the 
landlord required the ground floor which is under 
the occupation of the tenant for non residential, 
purpose he filed a petition for eviction under 
Sec.10(3)(a)(ili) of the Act. The carlicr petition 
was filed under Sec.10(3)(c) of the Act. In a 
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portion in the upstair, the landlord was carrying 
on his film distribution business. For the sake of 
accommodating that business in the portion un- 
der the occupation of the tenant, the petition 
under Sec.10(3)(c) was filed. Now since the land- 
lord wanted the petition premises for the purpose 
of accommodating his business which he is now 
carrying on in a rented premises at General Pat- 
ters Road, Madras. He filed the present petition 
under Sec.10(3)(a)(iii) of the Act. Since, there is 
change of circumstances petition under 
Sec.10(3)(a)(iii) of the Act is maintainable. The 
authorities below were not correct in stating that 
the petition should be filed under Sec.10(3)(c) of 
the Act. The tenant is also having his own prem- 
ises in Ashok Nagar and he can accommodate his 
business in that premises. Hence, it was submitted 


that the landlord established his bona fide in re- | 


quiring the petition premises under Scc.10(3)(a)(iii) 
of the Act. 

7. I have heard the rival submissions. 

8. The premises situate at No.227, Avvai Sh- 
anmugham Salai, Madras belongs to the landlord, 
The tenant is in occupation of the ground floor 
and the landlord is in occupation of the first floor 
of the said premises. The monthly rent for the 
portion occupied by the tenant is Rs.1,000. The 
landlord filed a petition for fixation of fair rent 
and the fair rent was fixed at Rs.2,260, in R.C.O.P. 
No.4216 of 1982 on 12.9.1988. According to the 
landlord the agreed rate of rent of Rs.1,000 per 
month was not paid by the tenant from 1.7.1988 
_ and the tenant has not paid the difference between 
the agreed rent and the fair rent fixed by the Rent 
Controller, from the date of the order. According 
to the tenant he paid the agreed rent from July, 
1988 to February, 1989 to the landlord. According 
to him since he preferred an appcal against the 
order fixing the fair rent by the Rent Controller, 
he need not pay the differential rent between the 
agreed rent and the fair rent fixcd by the Rent 
Controller. Therefore, what remains to be seen is 
whether the tenant has paid atlcast the agreed rent 
of Rs.1,000 for the period from July, 1988 to 
February, 1989. According to the tenant he paid 
the admitted rent of Rs.1,000 per month during 
that period but no reccipt was issued by the land- 
lord. Both the authoritics below pointed out that 
during that period the partics the were fighting 
acrimoniously. In such circumstances, it was pointed 
out that it would not have been possible for the 
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tenant to say that he paid the rent for the said 
period and he did not obtain the reccipt from the , 
landlord. There is no evidence on record to show 
that he ever demanded the issue of receipts for 

payment of rent for the said period from the 
landlord. Further it remains to bescen that during 

the pendency of the eviction petition the tenant 

failed to pay the rent to the landlord. The landlord 

filed two petitions under Scc.11(4) of the Act. In 

pursuance of the orders passcd in the said peti- 

tion, the tenant a sum of Rs.15,000 and Rs.4,000 

respectively on 6.10.1989 and 2.5.1990 respec- 

tively. Under Sec.11(1) of the Act, the tenant 

Should not only pay the arrcars of rent, but also, 

should pay the rent regularly every month during’ 
the pendency of the eviction proccedings. In any 

event, there is no evidence on the side of the 

tenant to show that the rentat the rateof Rs.1,000 
was paid between July, 1988 and February, 1989. 

Therefore, the tenant is lable to be evicted under 
Sec.10(2)(1) of the Act. Both authorities below 

concurrently came to the conclusion that the ten- 

ant committed wilful default in payment of rent 

for the petition period. Hence, fam notinclined to 
interfere with the same. 

9. Another ground in this revision relates to evic- 

tion order passed under Sec.10(3)(a)(iii) of the 

Act. The landlord is in occupation of the first 

floor. He is using the first Moor for residential 

purpose. The tenant is in occupation of the ground 

floor. The tenantis using the ground floor for non- 

residential purpose. The landlord is carrying on 

his business in Gencral Pattcrs Road in a rented 

premises. According to the landlord eviction 

proceedings were initiated against him. There- 

forc, he wanted to accommodate his business in 
the petition premises. The tenant submitted in the 
present case the petition for cviction ought to 
have been filed under Sec.10(3)(c) of the Act and 

not under Sec.10(3)(a)(iii) of the Act since the 
landlordis in occupation ofa portion of the prem- 
iscs at No.227, Avvai Shanmugham Salai, Madras- 
86. Learned counsel for the landlord contended 
thatinasmuchas the landlord is using a portion for 


. residential purpose and inasmuch as he required 


the petition premises for accommodating his 
business which hc is carrying on ina rented prem- 
ises, the petition for eviction can be filed only 
under Sec.10(3)(a) (aii) of the Act. Sec.10(3)(c) of 
the Act states as under: 

“A landlord who is occupying only a part ofthe 
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building, whether residential or non-residen- 
tial may notwithstanding anything contained 
in clause (a) apply to the Controller for an 
order directing any tcnant occupying the whole 
or any portion of the remaining part of the 
building to put the landlord in possession thereof 
if he requires additional accommodation for 
residential purpose or for the purpose of the 
business which he ıs carrying on, as the case 
may be.” 
Admittedly, in the present case, the landlord is in 
occupation of the entire first floor portion and the 
tenant is in occupation of the ground floor. A 
plain reading of Sec.10(3)(c) of the Act would go 
"to show that in the present case the petition ought 
to have been filed only under Sec.10(3)(c) of the 
Act. To elucidate this point, there is a decision of 


the Supreme Courtin the case of Shri Balaganesan . 


Metals v. M.N.Shanmugham Chetty, A.I.R. 1987 
S.C. 1668, wherein while considering the provi- 
sions of Sec.16(3)(a)(i), Sec. 10(3)(a)(iii) and 
Sec.10(3)(c) of the Act, the Supreme Court held 
as under: 
“It is no doubt true that under Sec.2(2) a 
building has been defined as not only a build- 
ing or hut, but also part ofa building or hut let 
separately for residential or non-residential 
purpose. That would, however, only mean that 
a part of a building which has been Iet out or 
which is to be let out separately can also be 
construed as a separate and independent build- 
ing without reference to the other portion or 
portions of the building where it is not neces- 
Sary to treat the entire building as one whole 
and inseparable unit. A limitation on the defi- 
nition has been placed by the Legislature itself 
by providing that the application of the defini- 
tion is subject to the contextual position. 
Therefore, it follows that where the context 
warrants the entire building being construed 
as One integral unit, it would be inappropriate 
to view the building as consisting of several 
disintegrated units and not as one integral 
structure. Secondly there is vast difference 


between the words residential building and - 


non residential building used in Sec.10(3)(a)(i) 
and (iii) on the onc hand and Sec.10(3)(c) on 
the other. While Sec. 10(3)(a)(i) and (iii) refer 
to a building only as residential or non-resi- 
dential. Sec.10(3)(c) refers to a landlord occu- 
pying a part of a building, whether residential 
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or non-residential. Further more, Sec. 10(3)(c) 
states that a landlord may apply to the Con- 
troller for an order of eviction being passed 
against the tenant “occupying the wholeor any 
portion ofthe remaining part of the building”. 
Is as contended by the appellant cach portion 
ofa building Ict out separately should always 
be construcd as an independent unit by itsclf 
then there is no scope fora landlord occupying 
“a part of building” sccking eviction of a ten- 
ant” occupying the wholc or any portion of the 
remaining part of the building.” If as con- 
tended by the appellant cach portion of a build- 
ing lct out separately should always be con- 
strucd as an independent unit by itself then 
there 1s no scope for a landlord occupying a 
part ofa building sceking eviction of a tenant” 
occupying the whole or any portion of the 
remaining part of the building.” It is therefore 
obvious that in so far as Sec.10(3)(c) is con- 
cerned the Legislature has intended that the 
entire building irrespective of one portion being 
occupied by the landlord and the other portion 
or portions being occupicd by a tenant or 
tenants should be viewed as one whole and 
integratcd unit and notasdifferent entities. To 
import the expansive definition of the word 
“building” in Scc.2(2) into Sec.10(3)(c) would 
result in tendering meaningless the words “part 
ofa building” occupicd by the landlord and a, 
tenant “occupying the whole or any portion of 
the remaining part of the building.” The third 
factor militating against the contention of the - 
appellant is that if a portion of a building Ict 
out toa tenant is to be treated in all situations 
as a scparate and independent building then 
Sec.10(3)(c) will be rendered otiose because 
the landlord can never then ask for additional 
accommodation since Sec.10(3)(a) docs not 
provide for eviction of tcnants on the ground 
of additional accommodation for the landlord 
either for residential or non-residential pur- 
poses. It is a well settled rule of interpretation 
ofstatutes that the provisions ofan Act should 
be inferpreted in such a manner as not to 
render any of its provisions otiose unless there 
are compelling reasons for the Court to resort 
to that extreme contingency.” 

Therefore, in the present case, the petition filed 

for eviction under Sec.10(3)(a)(i1i) of the Act is 

not maintainable. Severa! decisions cited by the 
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learned counsel appearing on both sides are not 
mentioned herein in view of the above said deci- 
sion of the Supreme Court. 

10. According to the landlord the earlier petition 
was filed by him under Sec.10(3)(c) of the Act 
since he was carrying on his film distribution business 
ina portion in the first floor. Since he required the 
petition premises for accommodating the said 
film distribution business, he filed a petition under 
Sec.10(3(c) of the Act. But at present the landlord 
requires the petition premises for accommodat- 
ing his business, which he is now carrying on in a 
rented premises at General Patters Road. There- 
fore according to the landlord the petition filed 
under Sec.10(3)(a)(iii) of the Act is maintainable. 
Learned counsel appearing for the tenant submit- 
ted that the order passed in-the earlier eviction 
petition filed under Sec.10(3)(c) of the Act would 
operate as res judicata against the landlord in the 
present eviction petition. According to the learned 
counsel for the landlord since there is change of 
circumstances the present petition for eviction 
was filed under Sec. 10(3)(a)(iii) of the Act. There- 
fore the order passed in the earlier eviction peti- 
tion filed under Sec.10(3)(c) of the Act would not 
operate as res judicata. It is true that whenever 
there is change of circumstances and whenever 
any of the grounds in the Act is available to the 
landlord, he can always file a petition for eviction 
on that ground. In the present case, inasmuch as 
the petition for eviction was not filed under 
Sec.10(3)(c) of the Act, we need not go into this 
aspect. Suffice it to say that the petition filed 
under Sec.10(3)(a)(iii) of the Act is not maintain- 
able on the facts arising in this case. The authori- 
ties below failed to appreciate the facts arising in 
this case in proper perspective. The later decision 
of the Supreme Court, cited supra, was not taken 
note of by the authorities below. In view of the 
foregoing discussions the order of eviction passed 
by the authorities below under Sec.10(3)(a) (iit) of 
the Actis liable to beset aside. Accordingly I doso. 
However, the order passed by the authorities be- 
low under Sec.10(2)(1) of the Act, is sustainable. 
11. In the result, the revision is dismissed. No 
costs. 


BS. $ woe Petition dismissed. 


sar 
INTHE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan and Thangamani, JJ. 


Appeal No.666 of 1982 15th June, 1994. 

M&.A.Prakasam Pillai and Sons representcd by its 

Managing Partner P. Vallavaraj and others 
...Appellants 


v. 
Krishna Padayachi (dicd) and othcrs : 
... Respondents. 


Civil Procedure Code (V of 1908), Sec.96 - Appeal 
- Question of fact -Decision depending on apprecia- 
tion of oral evidence - Application of evidence by 
trial court - Interference with by appellate court - 
Scope of. 

In this case, there are some circumstances on 
which reliance can be placed by the appellants and 
there are several other circumstances on which 
reliance can be placed by the respondents. How- 
ever, the trial court has takena particular view and 
it had the advantage of seeing the witnesses and 
disbelieved one set. In this particular case, the 
Court finds that the plaintiff's casc is more prob- 
able and therefore takes the view that the trial 
court’s judgment should be accepted. /Para. 14] 
Cascs referred to: 

Sarju Prasad v. Jwaleshwari, A.I.R. 1951 S.C. 120. 
[Para. 14] 

Radha Prasad Singh v. Gajadhar Singh, A.I.R. 1960 
S.C. 115 |Para. 14] 

Appeal against the decree of the Court of the I 
Additional Subordinate Judge, Tiruchirapalli, dated 
7.4.1982 and passed in O.S.No.530 of 1981. 

The Judgment of the Court was delivered by 
Srinivasan, J.: Defendants arc the appellants. First 
defendant is a partnership firm. Defendants 2 to6 
are partners. Defendants 3 to 6 are sisters of the 
second defendant. 7th defendant is not a partner 
of the first defendant-firm, but a brother of the 
second defendant. Thesuit is for recovery ofasum 
of Rs.54,634.60. It is not in dispute between the 
parties that they were having dealings in the mat- 
ter of purchase of jaggcry and jaggcry powder. The 
first defendant-firm was purchasing jaggery and 
jaggery powder from the plaintiff on credit and 
was making payments. On 26.7.1978 the partics 
looked into the accounts and ona complaint made 


p 
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by the second defendant that since some of the 
goods supplied by the plaintiff were not of good 
quality, they had to incur loss, the plaintiff, gave a 
remission of Rs.50,000. On that date, the amount 
due by the first defendant was Rs.52,231.91. Ac- 
cording to the plaintiff, second defendant wanted 
a loan of Rs.38,000 on 1.12.1978 and sent his 
brother 7th defendant to the plaintiffs shop. The 
plaintiff withdrew the money from his Bank ac- 
count and paid the same to the 7th defendant and 
got his signature in the chitta book. The amount 
‘has not been repaid and a notice was issued under 
Ex.A-1dated2.3.1981 by the plaintiffcalling upon 
the defendants to pay the entire amount. The 
defendants sent a reply denying their liability to 
payanyamount to the plaintiff. Thereafter thesuit 
was filed on 30.11.1981. 
2. The defendants raised a plea that theclaim with 
regard to the sum of Rs.2,231.91, which was the 
amount due on 26.7.1978 after remission of 
Rs.50,000 was barred by limitation. The other plea 
raised by the defendants was that there was no 
borrowal of Rs.38,000 and the plaintiff's claim isa 
false one. 
3. The trial court considered the evidence on both 
sides and came to the conclusion that the plaintiff 
was entitled to a decree as prayed for and accord- 
ingly, passed a decree. The aggrieved defendants 
have preferred this appeal. Pending the appeal, 
the plaintiff died and his legal representatives 
have been brought on record. 
4. The first and foremost contention put forward 
by learned counsel for the appellants is that in the 
notice issued prior to the suit by the plaintiffunder 
Ex.A-1, there was no mention about the borrow- 
ing of Rs.38,000 on 1.12.1978. But the notice was 
issued as if the entire amount of Rs.40,231.91 
mentioned therein was due on dealings. The rele- 
vant paragraph in the notice reads as follows: 
“By way of those dealing had by you with my 
client in jaggery and jaggery powder on credit 
there still remains a balance of Rs.40,231.91 
due by you to my client as per your ledger page 
in my client’s accounts keptand maintained in 
the usual course of business.” 
But for the first time in the plaint, it is specifically 
mentioned that a sum of Rs.2,231.91 was already 
due and a sum of Rs.38,000 was borrowed on 
1.12.1978. Learned counsel for the appellants 
contends that there is no explanation on the part 
of the plaintiff as to why he failed to mention the 
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borrowing of Rs.38,000 in Ex.A-1. If really there 
was such a borrowal, it would have been men- 
tioned in the notice. The second aspect of the 
matter on which reliance is placed by learned 
counsel for the appellants is that the plaintiff has 
not taken even a receipt or any other documents 
from any of the defendants. According to him, 
mercly obtaining a signature in the chitta book 
will not be sufficient and even that signature is 
disputed. It is the case of the defendants that the 
signaturein thechitta book isa fabricated one and 
it is not genuine. The 7th defendant who has also 
filed a written statement entered into the witness 
box to give evidence as D.W.1. He has stated that 
it is not his signature. The third circumstance is 
that there was no transaction between the parties 
after 26.7.1978 and it was wholly unlikely that the 
defendants would have approachcd the plaintiff 
for a loan of Rs.38,000. Fourthly, it is contended 
that the plaintiff himself was indebted heavily to 
others including the members of the defendants’ 
family and the defendants would not have ap- 
proached him for loan. Fifthly, it is contended that 
there is discrepancy between the entries in the 
plaintiff's account books, namely Exs.A-10and A- 
13 with regard to the lending of Rs.38,000. The 
sixth circumstance is that the plaintiff did not 
make any demand whatever for nearly threc years 
after the alleged borrowing, For the first time, the 
demand was made only under Ex.A-1 notice. 
Seventhly, itis contended that ifthe 7th defendant 
had approached the plaintiff for moncy, the plain- 
tiff would have issued a cheque in his favour and 
would not have issued a cheque for himself and 
withdrawn money from the Bank and paid in cash 
to the 7th defendant. Finally, it is contended that 
the pass book of the plaintiff Ex.A-19 shows that 
amounts were withdrawn by him immediately after 
every deposit and there was not sufficient balance 
in the account at any time. 

5. At the first blush the arguments of learned 
counsel for the appellants appear to be formi- 
dable. However, there are several circumstances 
which are madc out from the evidence which show 
that the case of plaintiff is truc. In the first place, 
we have comparcd the signatures of the 7th defen- 
dant found in Ex.A-20with the admiltcd signature 
of the 7th defendant which are found in several 
documents filed in this case, Exs.A-14 to A-16 and 
Exs.A-21 to A-27 besides Exs.A-31 to A-42 con- 
tain the admitted signatures of the 7th defendant. 


I M/s.A. Prakasam Pillai v. Krishna Padayachi (died) (Srinivasan, J.) 


Learned counsel for the appellants wanted us to 


compare thesignatures in Exs.A-31 and A-34 with . 


that found in Ex.A-20. No doubt there are some 
differences in the signatures. But, they do not 
make out that the signature found in Ex.A#20 is 
not genuine one. Even the admitted signatures of 
the 7th defendant are different. Each signature 
varies in some respect or other with the other 
admitted signature. Even the signatures in Exs.A- 
31 and A-34 are different in some aspects. Hence, 
merely from the variations which are very immate- 
rial we cannot come to the conclusion that the 
signature found in Ex.A-20 is forged and not genuine. 
To our mind, the free flow of hand with which the 
signature in Ex.A-20 has been made shows that it 
is a genuine one. Moreover, the defendants have 
not genuine one. Moreover, the defendants have 
not examined any expert to prove that the signa- 
ture is not genuine. The other circumstances of 
the case will also point out that the signature is 
genuine. 


6. It is admitted by the second defendant as D.W.2° 


that the defendants used to borrow moncy also 
from the plaintiff when they were having dealings 
in jaggery and jaggery powder. It is clearly admit- 
ted that such borrowings were being made on 
signatures made in the plaintiffs accounts. Sec- 
ond defendant in his evidence has said, 


“ord amA Cpréestd rela ger 
arguier Aro wadwa Cus 
arar Oon&aid sums Gourd." 


It is also admitted by him that similar borrowings 
were made not only on the signature of the 7th 
defendant or any other member of the family, but 
also on the signature of their accountant working 
in the first defendant-firm by name Gopal and an 
office boy by name Loganathan. It is stated by 
D.W.2 that Loganathan used to get tea for the 
persons who worked in the firm and he had been 
working as an errand boy. When the parties have 
so much of confidence between themselves so as 
to land and borrow money on signatures of office 
boys and accountants, it is quite probable that a 
sum of Rs.38,000 was paid by the plaintiff on the 
signature made by the 7th defendant, who is none 
other than the brother of the second defendant. 

7. The entries in the account books of the plaintiff 
appear to have been made in the regular course of 


543 


business. There could be no doubt whatever that 
the account books are maintained regularly. Ex.A- 
6 is the ledger of the plaintiff for the year 1978-79. 
Page 55 of Ex-A-6 contains an entry dated 26.7.1978 
showing the remission of Rs.50,000 from out of 
the total amount of Rs.52,231.91. The nextentry is 
dated 1.12.1978 which shows that a sum of Rs.38,000 
was lent to the first defendant-firm. The corre- 
sponding entrics in the ledger book Ex.A-10 are 
found at pages 81 and 152 respectively. The way in 
which the entrics are made shows that they have 
been madc regularly in the course of business on 
the respective datcs and they are not fabricated, or 
made on a subsequent date. Ex.A-13 is the chitta 
book. On 1.12.178 an entry is made that sum of 
Rs.38,000 is given to the first defendant-firm in 
cash through the 7th defendant. 7th defendant has 
signed below the said entry. 7th defendant as 
D.W.1 has admitted that the plaintilfis maintain- 
ingachitta book. But, when he was asked as to how 
he knew that the plaintiff was maintaining a chitta 
book, he replicd that the could not give reasons. 
Obviously, he is prevaricating. A suggestion is 
made to him that the is aware that a chitta book is 
being maintained by the plaintiff because he had 
signed the same. He has chosen to deny the same. 
Areading of the evidence of D.W.1 shows that he 
isnotspeaking the truth. In onc place he has stated 
that he has nothing to do with the partnership 
business of the first defendant. But later he has 
stated that he used to look after the business and 
sign the bills. Hence, we cannot accept the evi- 
dence of D.W.1 that the did not sign in Ex.A-13. 
8. Wealso find that there was absolutely no motive 
for the plaintiff to make a false claim against the 
defendants. Nothing has been suggested in the 
cross examination of the plaintiff that he had a 
particular reason for making a false claim against 
the defendants or defrauding them. In the reply 
notice, Ex.A-2 and in the written statement, it is 
stated by defendant that because the plaintiff was 
called upon to pay the amount duc to the members 
of the family of the defendants, as a measure of 
retaliation he had issued the notice Ex.A-1 fol- 
lowed by the suit. In our opinion this contention 
has no merit. It is not now in dispute that all the 
debts duc to the members of the family of the 
defendants by the plaintiff have been discharged. 
The plaintiff never sought to take shelter under 
the present claim made by him and failed to dis- 
charge the other debts. 
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9. One of the contentions of the defendants is that 
the plaintiff was heavily indebted and he had no 
means to lend money. Thereis no substance in this 
contention. Ex.A-19, the bank pass book of the 
plaintiff shows that he had money on the relevant 
date. He had withdrawn thesum of Rs.38,000 from 
his account on that date through his clerk Vasude- 
van and he appeared to have paid the same to the 
7th defendant. It shows that he had sufficient 
money. Apart from that, the balance sheet pro- 
duced by the plaintiff shows that she has been 
doing business and his turnover has been for sev- 
eral lakhs. During the relevant period, namely, on 
Ist April, 1978, the opening stock was Rs.3,88,173.50 
and the total sales of jaggery went upto 
Rs.12,34,098.14. It further shows that he had other 
outstandings. Learned counsel for the appellants 
referred to the fact that the plaintiff had paid a 
sum of Rs.85,572.30 by way of interest to his 
creditors during the relevant period. That only 
shows that the plaintiffwas honest in repaying the 
debts due by him: One of the items of payment is 
a sum of Rs.3,285 for interest due to Vallavaraj & 
Co., a sister concern of the first dcfendant-firm. 
There is nothing on record to show that the plain- 
tiff was of such a character that he would make a 
fraudulent claim over others. 

10. Learned counsel for the appellants pointed 
out that there was a settlement of account on 
26.7.1978 and thereafter there was no transaction 
between the parties. There is a fallacy in this 
contention. The entries in the plaintiffs accounts 
as well as in the defendants’ accounts do not show 
any settlement of account between the parties. 
The entries only show that a sum of Rs.50,000 was 
remitted and entered as a receipt by the plaintiff 
from the defendants. The relevant entry in Ex.B-3 
is also in the same lines as the entries in the 
plaintiffs accounts and there is no substance in 
the contention of the defendants that there was a 
settlement of accounts. The account continued to 
bea running account and the plaintiff had entered 
in the same account thesum of Rs.38,000 which he 
had paid to the 7th defendant on 1.12.1978. 

11. There is also no merit in the contention that 
the cheque could have been issued in favour of the 
7th defendant himself and not in favour of the 
plaintiff. The plaintiff has given an explanation 
that the 7th defendant wanted the money in cash, 
and so, he sent his clerk to the Bank to with- 
draw the amount and paid the same to the 7th 
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defendant. This explanation is acceptable, in the 
circumstances of the case. The mere fact that the 
plaintiff did not make a demand for a period of 
nearly three years would not disprove the truth of 
theclaim made by the plaintiff. When all the other 
circumstances point oul that the amount was given 
by the plaintiff to the 7th defendant and that the 
7th defendant had signed Ex.A-20 chitta book of 
the plaintiff, we cannot accept the contention of 
the defendants that the plaintiffshould have made 
a demand much earlicr and should not have waited 
for about three years. It is also scen from the 
evidence that the plaintiff had borrowed from 
other members of the family of the defendants and 
that he had discharged those debts. Probably he 
had waited till the discharge of those debts and 
then made aclaim for the amount due to him from 
the defendants. 

12. There is also no substance in the contention 
that the plaintiff had withdrawn all the amounts 
deposited in his bank account immediately on 
such deposit and therefore, he would not have lent 
money to the defendants. The bank account of the 
plaintiffshows that he had moncy. He was a busi- 
ness man and he was withdrawing amounts when- 
ever there was necd. As it was a large scale busi- 
ness, as and when deposits were made, he has 
withdrawing thesame. The totality of the evidence 
proves beyond doubt that the claim made by the 
plaintiff is genuine and that the defendants are 
liable to pay the amount duc to the plaintiff. 

13. The contention that the claim with regard to 
the sum of Rs.2,231.91 is barred by limitation is 
unacceptable. As pointed out carlicr, the account 
is a running account and ils a single account. The 
plaintiff and the defendants have been having 
dealings and in that account, a sum of Rs.50,000 
was debited as receipt by the plaintiff from the 
defendants from out of the sum of Rs.52,231.91 
due from the defendants. The balance of Rs.2231.91 
was kept as due from the defendants and a sum of 
Rs.38,000 was added on 1.12.1978. Hence no part 
ofthe claim of the plaintiffis barred by limitation. 
We accept the findings given by the trial court. 
14. It is pointed out in Sarju Prasad v. Jwaleshwari, 
A.I.R. 195] S.C.120 and Radha Prasad Singh v. 
Gajadhar Singh, A.ILR. 1960 S.C. 115, that where 
the question for considcration for the appellate 
Court is undoubtedly once of fact the decision of 
which depends upon the appreciation of the oral 
adduced in the casc, the appellate court has got to 
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be in mind that it has not the advzu.age which the 
trial Judge had in having the witnesses before him 
and of observing the manner in which they de- 
posed in court. In this case, there are somecircum- 
stances on which reliance can be placed by the 
appellants and there are several other circum- 
stances on which reliance can be placed by the 
respondents. However, the trial court has taken a 
particular view and it had the advantage of seeing 
the witnesses and disbelieved one set. In this par- 
ticular case, we find that the plaintiff's case is more 
probable and t rerefore, we take the view that the 
trial Court’: ‘udgments should be accepted. 

15. Learned counsel for the appellants contends 
that the decree for interest from 1.12.1978 is un- 
sustainable. According to him, there was no agree- 
ment for payment of interest and the plaintiff can 
if at.all claim of interest only from the date of 
notice Ex.A-1. In the plaint in paragraph 9, the 
plaintiff has stated that as per the agreement, 
trade usage and custom, the plaintiff, is entitled to 
get interest at 12% perannum-simple interest and 
the first defendant also agreed to pay the same. It 
is not denied by the defendants. In the circum- 
stances, we reject the contention of the appellants 
that the plaintiff is not entitled to claim interest 
from 1.12.1978. 

16. In the result the appeal is dismissed. There will 
be no order as to costs. 


BS. ---- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thanikkachalam, J. 


CR.P.No.1455 of 1986 24th June, 1994. 
Sri Meenakshi Sundarcswarar etc. Devasthanam, 
Madurai, through its Executive Officer, Sri 
Meenakshi Sundareswarar temple, Madurai. 

... Petitioner 
Vv. 
Chellappaperumal Pillai ... Respondent. 
Limitation Act (XXXVI of 1963), Sec.31 and Art.136 
- Limitation Act (IX of 1908), Art.182 - Prohibitory 
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injunction granted in‘suit on 31.7.1959 when old 
Limitation Act was in force - Decree of permanent 
injunction granted by High Court on 31.3.1979 - 
Order of injunction of lower Court dissolved - De- 
cree-holder filing execution petition on 15.12.1978 - 
Petition, if barred by limitation. 

If cases where prohibitory injunction was granted 
and which was disobeycd the decrce-holder will 
have a right to execute the decrce within the 
prescribed period of limitation from the date of 
the decree. Ex.A-1 is dated 31.3.1979. Therefore, 
according to the respondent within a period of 
three years from 31.7.1959 i.e. 31.7.1962, the de- 
cree-holder’s right to file the execution petition 
has come 10 an end since the present execution 
petition was filed only in the year 1979. It was 
pointed out that since the decree was passed on 
31.7.1959 the old law of limitation i.e. Limitation 
Act, 1908 alone will be applicable and the period 
of limitation will be only three years. The new law 
of limitation came into force from 1.1.1964. On 
the date of filing of the execution petition three 
years period as contemplated under Art.182 of the 
Limitation Act, 1908 has expired. Sec.31 of the 
Limitation Act, 1963 gives time limit of five years 
to file an execution petition after the expiry of the 
period of three years given by the old Act. In the 
present casc the execution petition was filed long 
after the expiry of three years as contemplated by 
theold Act Limitation, 1908. The exccution peti- 
tion was not filed within five years as contem- 
plated under Sec.31 of the Limitation Act, 1963. 
Therefore, the new Limitation Act, 1963 would 
not rendcr any assistance to the petitioner to say 
that the execution petition is not barred by limita- 
tion. [Para. 7] 
Cases referred to: 

Bangali Mal v. Gangaram Asharafi Lal, ALR. 
1923 All. 465. [Para. 7] 

Bohray Jugul Kishore v. Emperor, A.I.R. 1928 All. 
300. [Para. 7] 

Baby Ammal v. K.N.Rangababu, (1972)1 M.L.J. 
194. [Para. 7] 

Dhanalakshmi Ammal v. C.N.Ramaswamy Pillai, 
(1973)1 M.L.J. 399. Į[Para. 7] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the Court of 
the III Additional Subordinate Judge, Madurai 
dated 13.9.1984 and made in E.P.No.149 of 1979 
in O.S.No.22 of 1953. 

V. Srinivasan, for Petitioncr. 
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K Sampath, for Respondent. 

The Court made the following 

ORDER: The decree-holder is the petitioner herein. 
This revision is directed against the order passed 


in E.P.No.149 of 1979 in O.S.No.22 of 1963. The . 


decree-holder/ plaintiff filed E.P.No.149 of 1979 
under O.21, Rule 32, C.P.C., to direct the first 
defendant in O.S.No.22 of 1963 to obey the decree 
of permanent injunction as per Clause (1) of the 
decree. granted by the High Court in A.S.No.454 
of 1955 and on failure to obey to commit him to 
prison. Under Clause (1) of the decree passed in 
A.S.No.454 of 1955 by this Court against the judg- 
ment and decree in O.S.No.22 of 1963 the respon- 
dent/ defendants 1 and 2 and their men, were 
restrained by means of a permanent injunction 
from interferring with the possession and enjoy- 
ment of melmadam Vaidyanathasamy temple with 
its appurtenant. The 1st defendant filed a counter 
stating that he is a hereditary poojari of the said 
temple. According to him he is in.continuous 
possession of the temple and he is performing the 
pooja to the deity. He further submitted that the 
execution petition filed by the decree-holder is 
barred by limitation. On considering the facts, 
arising in this case, the execution court dismissed 
the execution petition filed by the decree-holder. 
It is against that order, the present revision has 
been preferred by the decree-holder. 

2. Learned counsel appearing for the petitioner/ 
decree-holder submitted as under: 

It is not correct on the part of the execution court 
to say that the decree of the High Court in A.S.No.454 
of 1955 is not enforceable and the execution peti- 
tion is not maintainable. Though the suit was 
originally dismissed by the sub-court on appeal in 
A.S.No.454 of 1955 it was held that the temple 
belongs to the petitioner herein and it was also 
held to be in the possession of the petition. The 
respondent herein made an admission before the 
High Court that they are not in possession of the 
said temple and that the property was not in their 
occupation. It is not correct on the part of the 
lower court to say that the portion under the 
occupation of the respondent is not clearly demar- 
cated. The execution petition was filed on 15.12.1978 
on the basis that the 1st respondent and his wife 
are residing there and since they have violated the. 
injunction order and since they are also not per- 
forming the pooja the temple is entitled to be put 
back into the possession, and on failure, the 
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Tespondent is liable to be commuted to civil prison. 
The respondent has no consistent case'and that 
the case is governed by the proviso to Art.136 of 
the Limitation Act which provides that an appre- 
hension of the enforcement of a decree granting a 
perpetual injunction shall not be subjected to any 
period of limitation. Though this article was spe- 
cifically referred to and the entire arguments were 
based on the basis of the article itsclf, it was not 
considered at all. The respondent’s only objection 
was that the execution petition was barred by 
limitation since it was filed after 20 years ignoring 
the specific terms of Art.136 of the Limitation 
Act. Art.136 of the Limitation Act has substituted 
the old Art.8 which provides for shorter period 
and it specifically excludes or provides the decree 
for perpetual injunction will not be subject to any 
period of limitation and it can be enforced at any 
time without any time limit. The suit is not for 
recovery of possession but, an application filed 
under O.21, R.32, C.P.C. for restoring the posses- 
sion and it is in accordance with the decree of the 
High Court in A.S.No.454 of 1955, where this 
Court found that the respondent himself had 
admitted that he had no title or possession. The 
decision relied on by the court below has no appli- 
cation after (he amendment of Limitation Act and 
to a case where the Proviso to Art.136 of the 
Limitation Act clearly applies. In paragraph 6 of 
the affidavit the respondent has stated that he 
have been in enjoyment of the temple from the 
date of the dismissal of the suit, viz., 27.1.1955 
which is clearly untenable and contrary to the 
findings of the High Court, wherc he had himself 
admitted that he has no possession or title. In 
paragraph 4 the respondent says that he is the 
Poojari. But earlier he said that he is not the 
Poojari of the said temple and one Arumugam 
Pillai was the Poojari of the temple. Thus the 
respondent has no consistent casc. In such circum- 
stances the lower court was not correct in stating 
that no reply has been filed on behalf of the 
petitioner herein. For all these reasons, it was 
submitted that the order passed by the lower court 
is unsustainable. 

3. On the other hand, Icarned counsel appearing 
for the respondent/Ist defendant submitted as 
under: 

Sri Vaidyanathasamy Temple Mclamadam is not 
a public temple, but it is a private temple belong- 
ing to the respondent predccessors-in-title. The 


Sri Meenakshi Sundareswarar e'., Devasthanam v. Chellappapcrumal Pillai 
H] {Ihanikkachalam, J.) 


predecessors-in-title had bec. tne poojari for the 
temple. Now this respondent is the Poojari. He is 
the hereditary Poojari. He is in actual possession 
of the temple. The petitioner has no right to 
appoint any one as Poojari. The petitioner at- 
tempted to take possession of the temple from the 
respondent. Hence the petitioner filed O.A.No.51 
of 1973 and O.A.No.28 of 1977 on the file of the 
Deputy Collector, H.R. & C.E., Madurai. But 
those petitions were dismissed. The petitioner has 
admitted that the respondent has been in posses- 
sion of the termple. This respondent is in continu- 
ous possessa of the temple. In cases where pro- 
hibitory injunction was granted and which was 
disobeyed, the decree-holder will have a right to 
execute it within the period of three years from the 
date of breach. The petitioner has not taken any 
Steps to execute the decree within five years after 
the passing of the Limitation Act, 1956.‘Hence 
this petition is clearly barred by limitation, Even 
though the petitioner’s office officials were aware 
that the respondent has been in continuous pos- 
session of the building all these years, they have 
purposely stated that it was in 1973 that the peti- 
tioner’s wife had occupied, the temple. They are 
not living in the temple. It is not the case of the 
petitioner that they were in possession and that 
they were dispossessed by the respondents. The 
petitioner’s remedy, if at all, is to file a suit for 
recovery of possession. It was, therefore, submit- 
ted that the lower court was correct in dismissing 
the execution petition. 

4. I have heard the rival submissions. 

5. The petitioner herein is the decree-holder in 
A.S.No.454 of 1955. Under Clause (1) of the de- 
cree passed in A.S.No.454 of 1955, the respon- 
dents/ defendants 1 and 2 and their men were 
restrained by means ofa injunction from interfer- 
ring with the Melmadam Vaidyanathasamy temple 
with its appurtenant. According to the petitioncr, 
the respondent and his wife had occupied the 
temple residing there from 1973. According to the 
petitioner the respondent in gross violation of the 
decree for permanent injunction has failed to 
obey the injunction order. Therefore, it was prayed 
that a notice may be issued to the respondent 
directing him to vacate item 1 and restore posses- 
sion to the petitioner and on failure to do so to 
commit him to the civil prison. But the respondent 
States that he is the hereditary poojari of the said 
temple and he is doing pooja there. He also states 
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that he and his wife arc residing in door No.34 and 
not in the temple. Regarding the performance of 
pooja by the respondent. R.W.1 has given con- 
vincing evidence. Therc is no evidence on the side 
of the petitioner to show that the respondent is 
not doing any pooja in the temple. In paragraph 4 
of the affidavit filed by the petitioncr’s officials, it 
is stated that the respondent is not even doing 
pooja. So it is admitted that the respondent is to 
do pooja for the said temple. There is absolutely 
no evidence on the side of the petitioner to show 
that the respondent is occupying the entire item I 
of the plaint schedule in O.S.No.22 of 1953. In 
Ex.A-1, certified copy of the judgment in A.S.No.454 
of 1955 the High Court has held that “it is admit- 
ted that the respondents have no title to the item 
and to.a portion lying north of it. That would 
comprise the whole ef T.S.No.1032 The respon- 
dents have admitted that they are not in posses- 
sion of the same. We sce no reason why an injunc- 
tion should not have been granted in respect of 
thatitem.” The High Court did not decide as to the 
exact extent of the property to which the appellant 
would be entitled to in T.S.No,1032. Therefore, 
even\if the respondent is in possession of some 
portion in T.S.No.1032 barring the temple, the 
petitioner is not entitled to recover the same in 
this execution petition and they have to file a 
separate suit for the recovery of possession. 

6. The respondentstatcs that he is in possession of 
the temple from 1955 as a Poojari and that he is 
not living in the temple, but hc is living separately 
in another house. This was stated in the counter- 
affidavit filed by the respondent. This was not 
controverted by the petitioner by filing a reply 
affidavit or by letting in any evidence. In the pro- 
ceedings before the Deputy Commissioner, H.R. 
& C.E. the petitioner has stated that after Gana- 
pathia Pillai the respondent appears to have been 
in possession of the temple. Itis not the case of the 
petitioner that they were in posscssion of the 
temple and they were disposed by the respondent 
at any point of time. All these facts would go to 
show that the respondent is in possession of the 
temple as a hereditary Poojari and ifat all he is in 
possession ofsome other portion of T.S.No.1032. 
Further, it was pointed out by the counsel for the 
respondent that the Executive Officer of the peti- 
tioner in his affidavit has not stated that the peti- 
tioner was in possession of the temple and that 
they were disposed at the some point of time. It 
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was further submitted that under the new H.R. & 
C.E. Act, the proper person to file the execution 
petition would be the trustee and not the Execu- 
tive Officer. In order to verify whether the Execu- 
tive Officer has got any power to file the execution 
petition, the petitioner herein has been given 
sufficient opportunity to produce the relevant 
document on this aspect, but no document was 
forthcoming. Therefore, on facts, I have to accept 
the contention put forward by the respondent 
herein that the only remedy for the petitioner to 
obtain possession is to file a suit for possession 
against the respondent herein. 

7. The respondent next contended that the execu- 
tion petition is barred by limitation. In cases where 
prohibitory injunction was granted and which was 
disobeyed the decree-holder will have a right to 
execute the decree within the prescribed period of 
limitation from the date of the decree. Ex.A-1, 
dated 31.3.1959. Therefore according to the re- 
spondent within a period of three years from 
31.7.1959 i.e. 31.7.1962, the decree-holder’s right 
to file the execution petition has come to an end 
since the present execution petition was filed only 
in the year 1979. It was pointed out that since the 
decree was passed on 31.7.1959, the old Law of 
Limitation de. Limitation Act, 1908 alone will be 
applicable and the period of limitation will be only 
three years. However, learned counsel appearing 
for the petitioner pointed out that as per the new 
Limitation Act, 1963, under ArL.136 no limitation 
period is prescribed for executing the decree for 
permanent injunction even though the period of 
limitation is only three years as per the Limitation 
Act, 1908. According to the petitioner the execu- 
tion arises only when the respondent attempted to 
interfere with the possession of the petitioner. In 
support of this contention, learned counsel ap- 
pearing for the petitioner relied upon the follow- 
ing decisions viz, Bangali Mal v. Gangaram Asharafi 
Lal, ALR. 1923 All. 465, Bohray Jugul Kishore v. 
Emperor, A.I.R. 1928 All. 300. The above two 
decisions relate to the earlier Limitation Act. The 
new law of Limitation came into force from 1.1.1964. 
On the date of filing of the execution petition 
three years period as contemplated under Art.182 
of the Limitation Act, 1908 has expired. Sec.31 of 
the Limitation Act, 1963 gives time limit of five 
years to file an execution petition after the expiry 
of the period of three years given by the old Act. In 
the present case, the execution petition was filed 
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long after the expiry of three years as contem- 
plated by the old Act of Limitation, 1908. The 
execution pctition wag not filed within five years 
as contemplated under Scec.31 of the Limitation 
Act, 1963. While considering Sec.30 ofthe Limita- 
tion Act, 1963, this Court in the case of Baby 
Ammal v. K.N.Rangababu and others, (1972)1 M.LI. 
194, held as under: 
“Where the period of limitation prescribed 
under the Limitation Act of 1963 for a suit is 
shorter than that prescribed under the Act of 
1908, then Sec.30 of the former Act has to be 
applicd. 
Where, however, the period prescribed for a 
suit under Art.120 of the Limitation Act of 
1908 had expired even prior to the filing of the 
suit the plaintiff cannot invoke Scc.30 of the 
Limitation Act of 1963 and Say that thesuit has 
been filed within the time permitted therein 
after the commencement of the Act of 1963.” 
So also while considcring the provisions of Sec.31 
and Art.136 of the Limitation Act, 1963, this 
Court in the case of Dhanalakshmi Ammal v. 
C.N.Ramaswamy Pillai, (1973)1 M.L.J. 399, held 
as under: 
“The exccution petition was filed beyond 12 
years from the date of the decree and it is not 
permissible to tack on the time taken for prose- 
cuting the previous exccution petition. Under 
the former Limitation Act, time is taken torun 
from the date of the order passed in the last 
execution petition for the purpose of Art.182 
of that Act. But under the provisions of the 
Limitation Act, 1963 time begins to run only 
from the date of the decree and when exccu- 
tion petition is not filed within 12 years therc- 
from it clearly gets barred.” 
Therefore, the new Limitation Act, 1963 would 
not render any assistance to the petitioner to say 
that the execution petition is not barred by limita- 
tion. In view of the foregoing reasons, I am unable 
to interfere with the order passcd by the execution 
courtin dismissing the petition filed by the decrec- 
holder. 
In the result, the revision is dismissed. However, 
there will be no order as to costs. 


BS. Petition dismissed. 


TY] Veluchamy Naidu v. Viswanathan (Pratap Singh, J.) 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 


C.R.P.Nos.4068 of 1986 3885, 4255 of 1987 and 


1441 of 1992 5th July, 1994. 
K.R.Veluchamy Naidu ...Petitioner 
v. 

K. Viswanathan ...Respondent. 


Tamil Nadu Cultivating Tenants Arrears of Rent 
(Relief) Act (XXXVIII of 1990), Sec.4 - Expression 
‘arrears of rent’ - Meaning of - Mode of calculation 
of arrears. 
So far as ‘one fourth’ of arrears of rent is con- 
cerned, it has been held in M.Palanichamy v. Muthia 
Pillai, (1992)] L.W. 286, that the tenant is bound 
to pay the current rent plus one- fourth of the 
amount due and payable on the date of the publi- 
cation of the Act with regard to the rent payable 
for fasli year ending 30th June, 1989 and previous 
fasli years and it can never mean that the tenant is 
bound to pay 1/4 of the total amount of rent fixed 
between the parties inclusive of amounts already 
paid. The court is in total agreement with this 
view. The mode of calculation was not one-fourth 
of the arrears that was remaining unpaid after 
adjusting the payments made of the earlier years. 
[Paras. 6 and 7] 
Case referred to: 
M.Palanichamy v. Muthia Pillai, (1992)1 L.W. 286. 
[Paras. 6, 7] 
Petitions under Sec.6-B of the Tamil Nadu Culti- 
vating Tenants Act, 1955 read with Sec.115 pray- 
ing the High Court to revise the Orders of the 
Court of the (1) Special Deputy Collector (Reve- 
nue Court) Coimbatore (a) dated 3.12.1986 (in 
C.R.P.No.4068 of 1986, (b) dated 14.8.1987 (in 
C.R.P.Nos.3885 of 1987 and 4255 of 1987 and (2) 
Special Deputy Collector (Revenue Court), Sa- 
lem-7, dated 5.12.1991 (in C.R.P.No.1441 of 1992) 
respectively and made in (1) O.P.No.22 of 1979, 
(2) O.P.No.35 of 1985, (3) O.P.No.35 of 1985 and 
(4) R.A.No.1543 of 1990 respectively. 
S.Kadarkarai, for Petitioner. 
E.Padmanabhan, for Respondent. 
The Court made the following 
ORDER: The parties in all these civil revision 
petitions are the same. They are landlord and 
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tenant in respect of the land covered by these 
proceedings. C.R.P.No.1441 of 1992 is directed 
against the order passed in R.A.No.1543 of 1990 
on the file of the Revenue Court, Salem at Udumal- 
pet in which the Revenue Court had passed an 
order allowing the petition filed by the respondent 
under Sec.4 of the Tamil Nadu Cultivating Ten- 
ants Arrears of Rent (Relief) Act, 1990 (Act 38 of 
1990) which I shall hereinafter refer to as the 
‘Rent Relief Act.’ 

2. C.R.P.Nos.3885 and 4255 of 1987 are filed by 
the tenant and landlord respectively against the 
order passed in O.P.No.35 of 1985, in which the 
Revenue Court had ordered eviction on the ground 
of arrears of rent for the period from 1976-77 to 
1983-84, disallowing the landlord’s case that there 
was arrears of rent from 1970-71 onwards. 
C.R.P.No.4068 of. 1986 is directed against the 
order passed in O.P.No.22 of 1979 by the Revenue 
Court in which the Revenue Court has passed an 
order of eviction on the ground that there was 
arrears of rent for 1976-77. 

3. Short facts are: K.R. Velusamy Naidu, whom I 
shall hereinafter refer to as the ‘tenant’ is the 
tenant of the land belonging to K. Viswanathan 
whom I shall hereinafter refer to as the ‘landlord’. 
Alleging that there was arrears of rent for the 
period 1976-77, the landlord sought eviction in 
O.P.No.22 0f 1979. There was dispute between the 
parties with regard to the quantum of rent. The 
landlord claimed that rent was 37 salagais of paddy, 
payable in two instalments for two bogums, whereas 
the tenant would contend that the rent was 30 
salagais uf paddy payable in two instalments. After 
elaborate enquiry, the Revenue Court has ac- 
cepted the case of the landlord and held that the 
rate of rent was 37 salagais of paddy and inasmuch 
as the tenant did not deposit the arrears of rent, 
had ordered eviction. In O.P.No.35 of 1985, the 
landlord had filed the petition for eviction on the 
ground ofarrears of rent for the period from 1970- 
71 to 1983-84 on the ground that the agreed rent 
was 37 salagais of paddy and that the tenant had 
not paid the rent for above period. That was 
resisted by the tenant. After enquiry, the Revenue 
Court, had found that there was arrears of rent for 
the period from 1977-78 to 1983-84 that the agreed 
rent was 37 salagais of paddy and that since the 
arrears of rent was not paid, it had ordered evic- 
tion. As already indicated against the allowed 
portion of the order, the tenant has fileda revision 
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and as against the dismissed portion of the arrears 
of rent and finding thereon, the landlord had filed 
arevision. In R.A.No.1543 of 1990, the tenant had 
filed a petition under Sec.4 of the Rent Relief Act 
without depositing any amount whatsoever. He 
would contend that as per Sec.4 of the Rent Relief 
Act, he is liable to deposit the current rent and 1/ 
4th of the arfears of rent, that he had already paid 
the amounts in the other proceedings which put- 
ting together comes to Rs.44,620 whtreas the 
amount payable to him towards curretit rent and 
1/4th of the arrears of rent comes to Rs.44,500 and 
as such, the provisions to Sec.4 ofthe Rent Relief 
Act were complied with. That was resisted by the 
landlord who would deny the claim of the tenant. 
After enquiry the Revenue Court had allowed the 
application. Aggrieved by the same, the landlord 
has come forward with C.R.P.No.1441 of 1992. 
4. Mr.E.Padmanabhan, learned counsel appear- 
ing for the revision petitioner in C.R.P.No.1441 of 
1992, would contend that the impugned order 
passed in R.A.No.1543 of 1990 is infirm for the 
following reasons: 
(i) the current rent has not been deposited: 
(ii) 1/4th of arrears of rent means the arrears 
calculated as on that date and 1/4th at the same 
and not the entire quantum of rent for the period 
for which rent was not paid and 1/4th of the same 
as has been done by the Revenue Court: and 
(iii) the quantum of rent was the value of 37 
salagais of paddy as has been fixed by the Revenue 
Court in the other proceedings and not Rs.3,500 
which was the fair rent fixed in O.P.No.24 of 1984 
which was later set aside by the Appellate Author- 
ityand remanded back to the Revenue Court and 
still remaining pending. Per contra, Mr.Kadarkarai, 
learned counsel appearing for the respondent in 
C.R.P.No.1441 of 1992, would submit that the 
landlord had not stated in his counter the quan- 
tum of rent or arrears of rent and while so, the 
Revenue Court was correct in allowing his appli- 
cation. He would further submit that even in case 
there was any arrears, opportunity should have 
been given to the tenant to deposit the same. 
5. I have carefully considered the submissions 
made by the learned counsels. To consider the 
above submissions, Sec.4 of the Rent Relief Act 
need be extracted. It reads as follows: 

“Option for payment of arrears of rent: (1) any 

cultivating tenant who is in arrears of rent 

payable to the landlord for the fasliyear ending 
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with the 30th day of June, 1989 and for any 
previous fasli year (hereinafter referred to as 
the said years) and outstanding on the date of 
the publication of this Act, shall, within four 
months from the date of such publication, 
` intimate his option in writing to the competent 
authority. 
(i) to pay the current rent and the one-fourth 
of the said arrears of rent in the manner speci- 
fied in para II or (ii) to pay the current rent and 
the one-third of the said arrears of rent in the 
manner specified in Part III of this Act for 
availing relief under this Act from the payment 
of the said arrears of rent. 
(2) The option given under Sub-sec.(1) shall 
be final.” 
What has been required to be deposited are (i) 
current rent and (ii) one fourth of arrears of rent. 
Current rent has been defined in Sec.3(d) of the 
Rent Relief Act and it reads as follows: 
“ “Current rent” means the whole of the rent 
due for the fasli year commencing on the 1st 
day of July, 1989, and ending with the 30th day 
of June, 1990". 
Admittedly, the current rent has been defined in 
Sec.3(d) ofthe Rent Relief Act, has not deposited. 
So, the first requirement has not been complied 
with. 
6. So far as “one-fourth of arrears of rent” is 
concerned, the question as to what was the one- 
fourth of arrears of rent came up for consideration 
before this Court in M.Palanichamy y. Muthia 
Pillai, (1992)1 L.W. 286, In it, Srinivasan, J. had 
held that the tenant is bound to pay the current 
rent plus one-fourth of the amount due and pay- 
able on the date of the publication of the Act, with 
regard to the rent payable for fasli year ending 
with 30th June, 1989 and previous fasli years and 
it can never mean that the tenant is bound to pay 
1/4th of the total amount of rent fixed between the 
parties inclusive of amounts already paid. With 
respect, I am in total agreement with the view 
expressed by Srinivasan, J. 
7. In the instant case, as per the calculation made 
in the petition in R.A.No.1543 of 1990 the total 
arrears for the period from 1977-78 to 1988-89 has 
been stated and the total has been arrived at as 
Rs.44,500 and then, the amounts already paid by 
way of deposit in earlier proceedings is shown as 
Rs.44,620 and it is stated that entire arrears is 
paid. The mode of calculation was not one-fourth 


ij Veluchamy Naidu v. Viswanathan (Pratap Singh, J.) 


of the arrears that was remaining unpaid after 
adjusting the payments made for the earlier ar- 
rears. That is clearly against the mode of calcula- 
tion held by this Court in M.Palanichamty v. Muthia 
Pillai, (1992)] L.W. 286. So, on this ground also 
the view of the Revenue Court that 1/4th arrears 
of rent was paid is erroneous. 

8. The third ground of attack by Mr.E.Padmanabhan 
is that this arrears of rent was arrived at on the 
basis of Rs.3,500 which is fixed as fair rent in 
O.P.No.24 of 1984 and that the order passed in the 
said O.P. was set aside and so it cannot be a basis 
for calculation. It is not in dispute that the order 
passed in O.P.No.24 of 1984 was set aside by the 
Appellate Authority in Appeal No.1 of 1989 and 
the matter was remitted back to the Revenue 
Court and the matter is still pending. While so, 
that cannot be considered as the prevailing rent. 
While that is taken out of account, we have to 
revert back to the findings given in O.P.No.22 of 
1979 and O.P.No.35 of 1985 between the parties. 
In both the above proceedings, the agrced rent was 
held to be 37 salagais of paddy. That has been 
challenged by the tenant in C.R.P.No.4068 of 1986 
and C.R.P.No.3885 of 1987 which I shall refer toa 
little later. Suffice it at this juncture, to state that 
the agreed rent was held to be 37 salagais of paddy 
by the Revenue Court in proceedings in between 
the parties and that is binding on the tenant as 
well. The calculation made in R.A.No.1543 of 
1990 was not on that basis consequently, the find- 
ing of the Revenue Court that the amount in 
deposit on the basis that fair rent is fixed at Rs.3,500 
is also erroneous. 

9. In view ofwhat I have held above, for the reason 
that current rent and 1/4th of arrears of rent have 
not been deposited as required under Sec.4 of the 
Rent Relief Act and for the reason that the arrears 
of rent have not been calculated on the basis of 37 
salagais of paddy, the order passed by the Revenue 
Court in R.A.No.1543 of 1990 on the file of the 
Special Deputy Collector (Revenue Court), Sa- 
lem is set aside and R.A.No.1543 of 1990 shall 
stand dismissed. 

10. I shall now consider C.R.P.No.4068 of 1986. 
The revision petition is filed against the order in 
O.P.No.22 of 1979. In.it, the Revenue Court had 
given a finding that the agreed rent was 37 salagais 
of paddy on the basis of the evidence available in 
that case. Mr.E.Padmanabhan, pointed out that it 
is in evidence that in 1953 the land was leased by 35, 
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Salagais of paddy and account books were pro- 


duced. On a careful scrutiny of the order I am 
unable to say that the appreciation of evidence by 
the Revenue Courtis perverse and I find no reason 
to fault the finding of the Revenue Court and 
considering the same C.R.P.No.4068 of 1986 is 
liable to be dismissed. 

11. C.R.P.Nos.3885 and 4225 of 1987 are against 
the order in O.P.No.35 of 1985. As I have already 
indicated, the landlord had filed the petition for 
eviction on the ground of arrears of rent for the 
period from 1970-71 to 1983-84. That was resisted 
by the tenant. After enquiry the Revenue Court 
had found that there was arrears of rent only for 
the period from 1976-77 onwards and for non- 
payment of the arrears of rent, had allowed the 
application for eviction. Regarding the quantum 
ofrent, as I have already found the agreed rent was 
37 salagais of paddy, that order of eviction passed 
is correct. So far as the disallowed portion is 
concerned the Revenue Court has pointed out 
that no receipt is filed to show that payment was 
made. But, at the same time the Revenue Court 
has held that inasmuch as the claim was not made 
for the earlier period in O.P.No.22 of 1979 wherein 
the claim was made only for 1976-77, he is giving 
the benefit ofdoubt to the tenant that he has given 
up the claim and has disallowed the claim for 
arrears of rent for the period prior to 1976-77. 
Mr.E.Padmanabhan, pointed out that in the peti- 
tion in O.P.No.22 of 1979 as well as the petition 
O.P.No.22 of 1979 as well as the petition O.P.No.35 
of 1985, the landlord has specifically stated that 
arrears of rent for that period was not claimed 
because of the stay granted by Act 3 of 1977, valid 
reasons has been stated for not making that claim 
for that period in O.P.No.22 of 1979. The basis on 
which the Revenue Court has given the benefit of 
doubt is erroncous. The admitted fact remains 
that no receipt is filed to show the payment during 
that period. While so, the dismissal, of the claim 
for that period on the solitary ground that claim 
for that period had not been made in the earlier 
petition is incorrect. When that reasoningis taken 
out, the resultant position is that no receipt was 
there to evidence payment and the landlord’s case 
that therent for that period remained outstanding 
is acceptable. Consequently, the disallowing of 
that portion of the arrears of rent by the Revenue 
Court is incorrect and the order passed in O.P.No.35 
of 1985 shall be modified to the extent that there 
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was arrears of rent right from 1971-72 to 1983-84 
excluding the period 1976-77 for which O.P.No.22 
of 1979 was filed. 

12. In the result C_R.P.Nos.1441 of 1992 and 4255 
of 1987 shall stand allowed and C.R.P.Nos.3885 of 
1987 and 4068 of 1986 shal! stand dismissed. No 
costs. : 


B.S. ---- C.R.P.Nos.1441 of 1991 and 4255 of 1987 
allowed] C.R.P.Nos.3885 of 1987 and 4068 of 1986 
dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


[Special Original Jurisdiction] 

Present: Mishra, J. 

W.P.No.10439 of 1984 18th July, 1994. 
Thanikachalam and others ... Petitioners 
V. 


The Presiding Officer, I Additional Labour Court, 
Madras and others ... Respondents. 


(A) Constitution of India (1950), Arts.12 and 226 - 
Industrial Disputes Act (XIV of 1947), Sec.33(C) (2) 
- Petitioners-Drivers in Civil Supply Department 
(absorbed in Pallavan Transport Corporation) on 
abolition of lorry wing of Civil Supply Department 
longevity pay scheme introduced in Corporation not 
extended to petitioners alone - Their pay fixed at 
Rs.250 p.m. - Put below drivers absorbed from 
Transport Department - Petitioners moving the Labour 
Court for redressal of grievance - Labour Court 
holding that application was not maintainable - 
Moving High Court under Art.226 - Petition under 
Art.226 if maintainable. 

It is conceded that the 2nd respondent (Pallavan 
Transport Corporation) is a State under Art.12-0f 
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the Constitution of India and is amenable to the 
writ jurisdiction of this Court under Art.226 of the 
Constitution. If there is any violation of any of the 
fundamental rights of the petitioner, that is, a 
right guaranteed under Part III of the Constitu- 
tion it is obvious they have a right to invoke the 
writ jurisdiction of this Court, notwithstanding 
the fact that the petitioners had elected the rem- 
edy before the Labour Court and when the Labour 
Court has held that the application under 
Sec.33(C)(2) of the Act is not maintainable, they 
have come to this Court. The court holds for the 
said reason that the action before this Court on 
behalf of the petitioners is also one, in which 
this Court can exercise its jurisdiction under Art.226 
of the Constitution and if the petitioners are not 
guilty of laches and have been perusing a remedy 
in right earnest, they are entitled to seek appropri- 
ate relief before this Court and this Court can see, 
irrespective, of the proceedings before the Labour 
Court, whether the petitioners are entitled to any 
relief and mould the relief accordingly. /Para. 3] 
On the facts of this case, the Court is satisfied that 
the instant petition cannot be rejected merely on 
the ground that the petitioner has chosen to move 
the Labour Court under Sec.33(C)(2) of the Act 
earlier or that it has not raised industrial dispute 
in accordance with law. [Para. 8] 
(B) Industrial Disputes Act (XIV of 1947), 
Sec.33(C) (2) - Scope and applicability of - Dispute 
involving entitlement to get money or benefit compa- 
rable in terms of money from employer complied 
with question whether are entitled to the same bene- 
fits as received by other drivers absorbed from Trans- 
port Department whether within scope of section - 
Remedy. i 

Action under Sec.33(C)(2) of the Industrial Dis- 
putes Act is taken where any workman is entitled 
to receive from the employer any money or any 
benefit which is capable of being computed 
in terms of money and if any question arises,as to 
the amount of money due as to the amount at 
which such benefit should be computed. Since, in 
the instant case, a further dispute has arisen whether 
the petitioners are enfified to the benetits as other 
employees of the Transport Department trans- 
ferred to the service of the second respondent 
have received or not, it is a case in which the action 
under Sec.33(C)(2) of the Act may not be compe- 
tent such a dispute will, of course be an Industrial 
dispute as defined under Sec.2(k) of the Act. In 
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such a situation, ita dispute covered by Sec.10and 
other provisions in Chapter II of the Act. 

[Para. 4] 
(C) Constitution of India (1950), Arts.14, 16, 21 and 
23 - Petitioners drivers in Civil Supplies Department 
-Abolition of lorry wing of the Civil Supplies Depart- 
ment - Drivers absorbed in Pallavan Transport 
Corporation - Pay scheme not extended to them - 
Their pay fixed at Rs.250 p.m. causing substantial 
loss of pay and emoluments put below drivers ab- 
sorbed in Transport Department - Act if violative of 
Arts.14, 16, 21 and 23 - Directions issued. 
It has now become a well-known rule that a con- 
tract of service of a person is protected by Arts.14 
and 16 of the Constitution, that is, a person, who 
is employed under a state under Art.12 of the 
Constitution, that the principle of equal pay or 
equal work, is a constitutional goaland those, who 
are employed under a person which is a State for 
the purpose of Part III of the Constitution of 
India, must receive equal protection of pay for 
equal work. Thevery fact that the 2nd respondent- 
corporation has chosen to give to the petitioners 
a fixed starting emoluments much below the 
emoluments paid to the other persons working 
from before goes to show that the 2nd respondent 
has completely disregarded the above mentioned 
rule and violated Arts.14, 16(1), 21 and 23 of the 
Constitution. The petitioners are entitled to reckon 
their service from the date of their respective 
appointment itselfin the 2nd respondent- Corpo- 
ration. Which may be later than that of the em- 
ployee who have been absorbed in the services of 
the 2nd respondent- Corporation from before, 
but are entitled to be fitted in the samescale of pay, 
as are given to other transferred employees and 
are entitled to be benefited by such scnemes, which 
are extended by the Corporation to its employees 
including the transferees. Since the second re- 
spondent is a state under the Constitution and is 
amenable to the writ jurisdiction of this Court, it 
will amount to ignoring the fundamental rights of 
the petitioners, a provision guaranteed under the 
Constitution to them if appropriate relief is not 
granted to them. The Court is inclined, on the 
facts, of the instant case, to issue a mandamus to 
the respondents directing them to forthwith fix 
the pay of the petitioners in the scale of pay 
admissible to the drivers whether working from 
before or appointed later and pay to all the drivers 
equal pay for equal work i.e., to fix them in the 
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scale of pay and grade which would give to them 
similar benefits of emoluments for their services 
under the 2nd respondent. (Paras. 5, 7 and 8] 
Cases referred to: 

Randhir Singh v. Union of India, A.I.R. 1982 S.C. 
879: (1982)1 S.C.C. 618. [Para. 5] 

Dhirendra Chamoliv. State of U.P., (1986) S.C.C. 
637. [Para. 5] 

Surender Singh v. Engineer-In-Chief, P.W.D., A.LR. 
1986 S.C. 584: (1986)1 S.C.C. 639: (1986)1 
Lab.L.J.403: 1986 Lab.I.C. 551. [Para. 5] 
R.D.Gupta v. Lt. Governor, Delhi Administration, 
(1987)4 S.C.C. 505. [Para. 5] 

Dharwad District, P.W.D. Literate Daily Wage 
employees Association v. State of Kamataka, (1990)2 
S.C.C. 396. [Para. 5] 

People’s Union for Democrative Rights v. Union of 
India, A.LR. 1982 S.C. 1437. [Para. 6] 

Petition under Art.226 of the Constitution of 
India praying that in the circumstances stated 
therein and in the affidavit filed therewith, the 
High Court will be pleased to issue a.writ of 
certiorari calling for the records from the 1st re- 
spondent made in C.P.No562 of 1979 dated 6.1.1984 
by the First Additional Labour Court, Madras- 
104, quash the same in so far as it relates to the 
Petitioeners concerned. 

T.Fenn Walter, for Petitioner. 

P.Ranganatha Reddy for M/s.King and Patridge, for 
Respondent No.2. 

P.Chandrasekaran, Additional Government 
Pleader, for Respondent No.3. 

The Court made the following 

ORDER: The petitioners it is not in dispute, were 
originally appointed as drivers in the Civil Sup- 
plies Department of the Government of Tamil 
Nadu wherein existed a lorry unit and served in the 
said capacity in the Lorry Unit and Supply Depart- 
ment of the Government ever since their recruit- 
ment in the year 1968. Prior to 1972, it is also not 
in dispute the Government of Tamil Nadu had 
many buses operated as part of the Government's 
functions having accordingly a Transport Depart- 
ment and employees as drivers in the said Depart- 
ment. In January, 1972. The entire city operations 
of the buses were handed over to the 2nd respon- 
dent herein ie. Pallavan Transport Corporation 
(Metro) vide G.O.No.86, Transport Department, 
dated 8.11.1972, the Government treated all 
employees of the Transport Department includ- 
ing the drivers transferred to the service of the 2nd 
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respondent with effect from 1.1.1972, thus extend- 
ing the application of the fundamental rights to 
benefit such employees. From 1.5.1972, the Gov- 
ernment introduced a scheme called Longevity 
Pay Schemeand the deputationists were given the 
option to join the 2nd respondent- Corporation. 
In accordance with the said scheme their pay was 
refixed based on a minimum qualifying service. 
According to the petitioners, the Government 
abolished the lorry wing of the Civil Supplies 
Department and introduced a scheme under 
G.O.Ms.No.439, dated 27.11.1972 for absorption 
of the employees facing retrenchment in the suit- 
able vacancies in the Transport Department and 
when such employees of the Transport Depart- 
ment were transferred to the 2nd respondent- 
corporation, the petitioners herein in terms of the 
said Government order after becoming employ- 
ees of the Transport Department as such, stood 
transferred to the service of the 2nd respondent. 
They however, were not extended the benefit of 
the Longevity Pay Scheme whereas others trans- 
ferred from the Transport Department to the 
service of the 2nd respondent were given the said 
benefit and interest and their (petitioners) pay 
was fixed at Rs.250 p.m. causing a substantial loss 
of pay and emoluments and putting them below 
other drivers transferred to the 2nd respondent's 
service from the Government Transport Depart- 
ment and thus caused to them, according to the 
petitioners, immense legal injury. The petitioners 
made representations and finally invoked the 
provisions of Sec.33(C)(2) of the Industrial Dis- 
putes Act (hereinafter referred to as ‘the Act’) for 
redressal of their grievances in this behalf. The 1st 
respondent/ First Additional Labour Court, Madras, 
has, however, held that the petition under 
Sec.33(C)(2) of the Act is not maintainable. 

2. According to the respondents, since the peti- 
tioners were appointed in the Civil Supplies 
Department and it was in the process of winding 
up the Lorry Wing of the Supply Department that 
the Drivers were to be retrenched, they are not 
entitled to any benefit intended for the employees 
of the Transport Department of the Government 
of Tamil Nadu. They are according to the respon- 
dents, covered by G.O.Ms.No.439, (Food Depart- 
ment), dated 27.11.1972, which only envisaged 
that they would be absorbed in the Transport 
Department of the Government and the Govern- 
mentas a gesture to give support to the employees 
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like the petitioners ordered that as and. when 
vacancies were available, they would be absorbed 
in the services of the 2nd respondent. 

3. I will advert to the question whether the I 
Additional Labour Court has correctly held that 
the application of the petitioners under Sec.33(C)(2) 
of the Act is not maintainable later. It is conceded 
however before me that the 2nd respondent is a 
State under Art.12 of the Constitution of India 
(hereinafter referred to as ‘the Constitution’ for 
short) and is amenable to the writ jurisdiction of 
this Court under Art.226 of the Constitution. If 
there is any violation of any of the fundamental 
rights of the petitioners, that is, a right guaranteed 
under Part III of the Constitution, it is obvious 
they have a right to invoke the writ jurisdiction of 
this Court, notwithstanding the fact that the peti- 
tioners had elected the remedy before the Labour 
Court and when the Labour Court has held that 
the application under Sec.33(C)(2) of the Act is 
not maintainable, they have come to this Court. I 
hold for the said reason that the action before this 
Court on behalf of the petitioners, is also one, in 
which this Court can exercise its jurisdiction under 
Art.226 of the Constitution and if the petitioners 
are not guilty of laches and have been pursuing a 
remedy in right earnest, they are entitled to seek 
appropriate relief before this Court and this Court 
can see, irrespective of the proceeding before the 
Labour Court, whether the petitioners are en- 
titled to any relief and mould the relief accord- 
ingly. 

4. Action under Sec.33(C)(2) of the Act is taken, 
where any workman is entitled to receive from the 
employer any money or any benefit, which is ca- 
pable of being computed in terms of money, and if 
any question arises as to the amount of money due 
or as to the amount at which such benefit should 
be computed. Since in the instant case, a further 
dispute has arisen whether the petitioners are 
entitled to the benefits, as other employees of the 
Transport Department transferred to the service 
of the 2nd respondent, have received or not, it is a 
case in which the action under Sec.33(C)(2) of the 
Act may not be competent. Such a dispute will of 
course be an industrial dispute as defined under 
Sec.2(k) of the Act. In such a situation, it is a 
dispute covered by Sec.10 and other provisions in 
chapter III of the Act. 

5. It has now become a well known rule that a 
contract of service of a person, is protected by 
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Arts.14 and 16 of the Constitution, that is, a per- 
son, who is employed under a State under Art.12 
of the Constitution that the principle of equal pay 
for equal work, is a constitutional goal and those, 
who are employed under a person which is a State 
for the purposes of Part III of the Constitution of 
India, must receive equal protection of pay for 
equal work. In Randhir Singh v. Union of India, 
ALR. 1982 S.C. 879: (1982)1 S.C.C. 618, the 
Supreme Court has pronounced as follows: 
“Tt is true that principle of ‘equal pay for equal 
work is not expressly declared by our Constitu- 
tion to bea fundamental right. But it certainly 
is a constitutional goal. Art.39(d) of the Con- 
stitution proclaims ‘equal pay for equal work 
for both men and women is a Directive Prin- 
ciple of State Policy. ‘Equal pay for equal work 
for both men and women means equal pay for 
equal work for everyone and as between the 
sexes. Directive Principles, as has been pointed 
out in some of the judgments of this Court 
have to be read into the fundamental rights as 
a matter of interpretation. Art.14 of the Con- 
Stitution enjoins the State not to deny any 
person equality before the law or the equal 
protection ofthe laws and Art.16 declares that 
there shall be equality of opportunity for all 
citizens in matters relating to employment or 
appointment to any office under the State. 
These equify clauses of the Constitution must 
mean something ta everyone. To the vast 
majority of the people the equality clauses of 
the Constitution would mean nothing if they 
are unconcerned with the work they do and the 
pay they get. To them the equality clause will 
have some substance if equal work means equal 
pay. Whether the special procedure prescribed 
by a statute for trying alleged robber-barons 
and smuggler kings or for dealings with tax 
evaders is discriminatory, whether “a particu- 
lar governmental policy in the matter of grant 
of licences of permits confers unfettered dis- 
cretion on the executive, whether the takeover 
of the empires ofindustrial tycoons is arbitrary 
and unconstitutional and other questions of 
like nature, leaves the millions of people of 
this country untouched. Question concerning 
wages and the like, mundane they may be, are 
yet matters of vital concern to them and it is 
there if at all that the equality clauses of the 
Constitution have any significange to them... 
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Construing Arts.14 and 16 of the Constitution 
in the light of the preamble and Art.39(d) we 
are of the view that the principle equal pay for 
equal workis deducible from those articles and 
may be properly applied to cases of unequal 
scales of pay based on no classification or 
irrational classification though those drawing 
the different scales of pay do identical work 
under the same employer.” 
That was a case of Delhi police drivers. In the cases 
of Dhirendra Chamoli v. State of U.P., (1986)1 
S.C.C. 637, Surender Singh v. Engineer-In-Chief, 
P.W.D,, ALR. 1986 S.C. 584: (1986)1 S.C.C. 639: 
(1986) 1 Lab.L.J.403; 1986 Lab J.C. 551, R.D.Gupta 
v. Lt. Governor, Delhi Administration, (1987)4 S.C.C. 
505 and several other cases including the case in 
Dharwad District, P.W.D. Literate Daily Wage 
Employees Association v. State of Kamataka, (1990)2 
S.C.C. 396, this aspect of the law has been exam- 
ined and it has been pointed out that equal pay for 
equal work and providing security for service by 
regularising casual employees within a reasonable 
period have been uniformly accepted by the Su- 
preme Court as a constitutional goal to our social 
polity. 
6. As the Supreme Court has pointed out, this 
Constitutional philosophy must be allowed to 
become a part of every person in our Country. 
Then only the Constitution would reach everyone 
and he or she should be nearer the goals set by it, 
that is, the Constitution. If for the governance of 
the State, the Governments, their instrumentali- 
ties or such Authorities and Bodies, which are 
created by or under a Statute and have some 
independent functions to perform as a body cor- 
porate, are not realising that they have to function 
under the Constitutional mandate of providing to 
every employee under them equal pay for equal 
work and further that they have an obligation to 
ensure that the Directive Principles it this behalf 
in Art.39(3) of the Constitution does not remain 
only as a promise, but become also a part of the 
guarantee under Art.14 of the Constitution of the 
equal protection of law and equality before law 
and Art.16(1) of equal opportunity of employ- 


‘ment and appointment, they are failing in dis- 


charging their duty and they alone shall be held 
responsible for violations of such fundamental 
rights that areattached to every service or employ- 
ment under them. The Law’s development in our 
Country has also taken any violation of such 
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obligation, which an employee must receive from 
the employer, as a violation affecting the employ- 
ees, right of life as understood under Art.21 of the 
Constitution thus, any State violating the rule of 
equal pay for equal work, thus would violate Arts.14, 
16(1) and 21 of the Constitution. Although it may 
not be necessary to dilate to the right under Art.23 
of the Constitution in the matter of employment 
under the State and the conditions of service in 
this behalf, when it comes to pay sanctioned foran 
employee by the employer, it is indeed a matter, 
which would attract Art.23 of the Constitution as 
while placing a person ata lower pay for the reason 
that he does not have the means to force his own 
terms upon the employer and paying to him less 
than the admissible pay to others, performing the 
same kind of work, would stand as an act of exploi- 
tation by the employer and may be treated as one 
of the forms of forced labour, as envisaged under 
Art.23 of the Constitution. (see: People’s Union for 
Democranive Rights v. Union of India, A.I.R. 1982 
S.C. 1437. 

7. Adverting to the facts of the instant case, I am 
inclined to accept all the facts, as are stated by the 
respondents and hold for the purpose of this case 
that while abolishing the lorry unit of the Civil 
Supplies Department the Government of the State 
resolved that employees in the said unit of the 
Supply Department would be absorbed in the 
Transport Department and when the Pallavan 
Transport Corporation was created, all employ- 
ees of the Transport Department were transferred 
to the Corporation. I am also inclined to hold in 
agreement with the 2nd respondent- Corporation 
that the petitioners were absorbed in the scheme 
to take the retrenched employees (Drivers) of the 
Lorry Unit of the Civil Supplies Department of 
the Government of Tamil Nadu and they were 
absorbed in the services of the 2nd respondent- 
Corporation as and when vacancies became avail- 
able for such absorption. In that sense, the peti- 
tioners may have to concede that they willstandon 
the same footing for the purpose of continuous 
service under the 2nd respondent along with such 


of the Transport Department employees, who, 


were transferred on the creation or initiation of 
the transferred service under the 2nd respondent. 
Does it then mean that for the same work, the 2nd 
respondent- Corporation shall create one scale of 
pay for those who were transferred from the Trans- 
port Department and another scale of pay for 
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those, who were appointed by it for the same kind 
of work, who were retrenched by the Civil Sup- 
plies Department on the closure of the Lorry 
Unit. The answer is in emphatic ‘no’. If this is 
allowed to be done, the employer will get the 
freedom of dividing the employees for the pur- 
poses of pay and emoluments against the very 
constitutional scheme that all the persons should 
be paid equal pay for equal work. They very fact 
that the 2nd respondent- Corporation has chosen 
to give to the petitioners a fixed starting emolu- 
ments, much below the emoluments paid to the 
other persons working from before, goes to show 
that the 2nd respondent has completely disre- 
garded the afore mentioned rule and violated 
Arts.14, 16(1), 21 and 23 of the Constitution. The 
petitioners are entitled to reckon’ their service 
from the date of their respective appointment 
itself in the 2nd respondent Corporation, which 
may be later than that the of the employees who 
have been absorbed in the services of the 2nd 
respondent- Corporation from before but are 
entitled to befitted in in the same scale of pay as 
are given to other transferred employees and are 
entitled to be benefited by such schemes which are 
extended by the Corporation to its employees 
including the transferees. 

8. On the facts of this case, I am satisfied that the 
instant petition cannot be rejected merely on the 
ground that the petitioners had chosen to move 
the Labour Court, under Sec.33(C)(2) of the Act 
earlier, or that it has not raised an industrial 
dispute in accordance with law. Since the 2nd 
respondentis astate under the Constitution and is 
amenable to the writ jurisdiction of this Court, it 
will amount to ignoring the fundamental rights of 
the petitioners a protection guaranteed under the 
Constitution to them, if appropriate relief is not 
granted to them. I am inclined on the facts of the 
instant case to issue a mandamus to the respon- ` 
dents directing them to forthwith fix pay of the 
petitioners in the scale of pay admissible to the 
drivers, whether working from before or appointed 
later and pay to all the drivers equal pay for equal 
work, ie. fix them in the scale of pay and grade, 
which would give to them similar benefits of 
emoluments for their services under the 2nd re- 
spondent. Since the petitioner have suffered for 
some period because they wrongly elected to raise 
a dispute under Sec.33(C)(2) of the Act and for 
substantial period of time on account of law’s 
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delay, i.e. delay in the disposal of the instant peti- 
tion, the 2nd respondent is directed to complete 
all thc formalities as toa fresh fixation of pay ofthe 
petitioners and accordingly pay to them their re- 
spective cmoluments in accordance with law from 
the due dates, within a period of two months from 
to-day. On the facts of the instant case, however, 
will be no order as to costs. 


BS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:Shivaraj Paul, J. 


W.P.No.10557 of 1994 22nd September, 1994. 
Thirumalai Chemicals Ltd., SIPCOT Industrial 
Complex, Ranipct „Petitioner 
v 


The Assistant Collector of Central Excisc, 
Ranipct Division, Ranipet and another 
. Respondents. 


Central Excise and Salt Act (I of 1944), Secs.35-A, 
B, C, Dand E - Scope and applicability - Order 
passed without giving an opportunity of hearing of 
the petitioners - Held the order was passed in viola- 
tion of the principles of natural justice - Order set 
aside. 

The petitioners are manufacturers of Phthalic 
Anhydride and Malcic Anhydride under Chapter 
2917.90 of the Central Excise Tariff Act, 1985. The 
goods of the petitioners fall under the Modvat 
Scheme. A show cause notice was issued as to why 
credit Should not be denied on the ground that the 
same is an importas the same is not used in the 
manufacture of the final products. After a per- 
sonal hearing of the petitioner the procecdings 
were dropped and the petitioner was permitted to 
avail Modvat credit on Marlotherm. An applica- 
tion Was made to the Collector of Central Excise 
by the Assistant Collector of Central Excise against 
the order passed. A copy of the Appeal memo- 
randa was served on the petitioners. Since the 


proceedings were dropped the petitioner did not 
fileany objection. No notice of hearing was sent to 
the petitioner but an ex parte order was passed 
against the petitioner.The petitioner filed an 
application fcr re-calling the order passed ex parte. 
Butapplication was not conceded to by the second 
respondent. The petitioner filed a writ petition to 
quash the orders dated 8.4.1994 and 23.5.1994. 
Held: Having regard tothe long line of decisions 
the court is of the view that in cases where the 
requirement of hearing between the contending 
parties, having competing interests is dispensed 
with expressly or by necessary implication the 
principles of natural justice demand that the au- 
thoritics, exercising judicial or quasi-judicial func- 
tion are required to give an opportunity of hear- 
ing. Moreso, when the orders arc passed affecting 
the rights of the parties resulting in civil consc- 
quences. In the instant case, it is plain that the 
impugned order was passcd without giving oppor- 
tunity of hearing to the petitioner that too affect- 
ing its rights inasmuch as the order passed by the 
first respondent in its favour is reversed by the 
second respondent by the impugned order. Hav- 
ing regard to the provisions of the Actand keeping 
in view the principle laid down in decisions afore- 
mentioned, the court concluded that the impugned 
order was passed in violation of principles of 
natural justice. An order passed in violation of 
principles of natural justice stands vitiated with- 
out anything more as it is passed without hearing 
the petitioner, taking away advantage that he had 
by virtue of the earlicr order dated 22.4.1993 passed 
by the first respondent, which has visited the peti- 
tioner with civil consequences. [Para. 10] 
(B) Natural Justice - Principles of - Order passed in 
violation of - Without giving opportunity to the 
petitioner of hearing - Order set aside. 

(C) Constitution of India (1950), Art.226 - Mere 
existence of alternative remedy - No bar to entertain 
a writ petition. 

It is firmly scttled law that mere existence of an 
alternative remedy is no bar to entertain a writ 
peution and give relief under Art.226 of the 
Constitution of India, although the courts will be 
slow in entertaining writ petitions, where parties 
have alternative remedy and unless they exhaust 
such remedy. But the rule that the party should 
exhaust statutory remedy before the writ will be 
granted is a rule of policy, convenience and discre- 
tion rather than a rule of law. In cases where the 


558 


principles of natural justice are denied or violated 
the superior court will readily issue a writ of 
certiorari. [Para. 11] 
Cases referred to: 

Syed Cassim v. Collector of Central Excise, (1962)2 
M.L.J. 499: 1962 M.LJ. (Crl.) 659: ALR. 1962 
Mad. 366. [Para. 6] 

Union of India v. Col.J.N.Sinha, 1971 S.C.J. 655. 
[Para. 7] ` 

Kraipak v. Union of India, A.I.R. 1970 S.C. 150. 
[Para. 7] 

Institute of Chartered Accountants of India v. 
L.K.Ratna, ALR. 1987 S.C. 71. [Para. 7] 
Workmen of Kempf (India) Linuted y. The Govern- 
ment of Tamil Nadu, (1991)1 L.W. 440. [Para. 8] 
Menaka Gandhi v. Union of India, A.I.R. 1978 S.C. 
597. [Para. 8] 

Uttar Pradesh State v. Mohd. Nooh, A.I.R. 1958 
S.C. 86. [Para. 10] 

N.V. Venkataraman for C.Natarajan, for Petitioner. 
K.Jayachandran, Additional Central Government 
Standing Counsel, for Respondents. 

The Court made the following 

ORDER: This is a writ petition for the issue of a 
writ of certiorarified mandamuts to quash the or- 
ders of the second respondent passed in A.No.5/ 
94 (Order in Appeal No.14 of 1994), dated 8.4.1994, 
setting aside the order of the first respondent 
passed in C.No.IV/60/50/91 (Order in Appeal No.6 
of 1993), dated 22.4.1993. 

2. Briefly stated the facts leading to the writ peti- 
tion are: 

The petitioners are manufacturers of Phthalic 
Anhydride and Maleic Anhydride under Chapter 
2917.90 of the Central Excise Tariff Act, 1985. The 
goods of the petitioners fall under the Modvat 
Scheme introduced with effect from 1st March, 
1986 with a view to remove the cascading effect of 
duty payment on final products. The petitioners 
declared Marlotherm falling under Chapter 3823 
of the Central Excise Tariff Act, 1985 as an input 
and availed duty credit for utilisation of the same 
against Phthalic Anhydride and Maleic Anhydride. 
A show cause notice came to be issued to the first 
respondent on 17.1.1991 in O.C.No.80 of 1991 as 
to why credit on Marlotherm should not be denied 
on the ground that the same is not an input, as it is 
not used in tha manufacture of the final products. 
The petitioners were importing Marlotherm and 
the counterveiling duty paid was availed as credit. 
The petitioners having given reply to the said 
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show cause notice, attended personal hearing on 
19.8.1992. After considering the written submis- 
sions documents and evidence, the first respon- 
dent passed an order dated 22.4.1993 dropping the 
further procecdings and thereby permitted the 
petitioners to avail Modvat credit on Marlotherm. 
The Collector of Central Excise, exercising power 
under Scc.35-E(2) of the Central Excise and Salt 
Act, 1944 (for short, ‘the Act’) reviewed the order 
dated 22.4.1993 passed by the first respondent and 
directed the first respondent to apply to the sec- 
ond respondent. Accordingly, an application was 
made to thesecond respondent by the first respon- 
dent against his own order, dated 22.4.1993 in 
Appeal No.5/94 (M) (D). Acopy of the said appeal 
memorandum was served on the petitioners on 
15.1.1994, inviting to file cross objections, if any. 
Since the entire proceedings initated through the 
show cause notice dated 17.1.1991 were dropped 
by the first respondent, by his order dated 22.4.1993, 
as stated above, the petitioners did not file any 
cross objections as contemplated under Sec.35- 
B(4) of the Act. However, the petitioners were 
expecting a notice for personal hearing from the 
office of the second respondent in the appeal to 
defend their case. But the petitioners were shocked 
to know that the second respondent disposed of 
the appeal on 8.4.1994 filed by the first respondent 
in Appeal No.5 of 1994, allowing it. In paragraph 
3 of the Order passed in the said appeal, it is stated 
that the petitioners neither filed any memoran- 
dum of cross objection nor sought personal hear- 
ing and that, therefore, the second respondent 
decided the appeal based on the available records. 
Thereafter the petitioners moved for recalling the 
order dated 8.4.1994 passed ex parte by the second 
respondent, contending that there was no need to 
file any cross objections as per Sec.35-B(4) of-the 
Act, as the entire order passed by the first respon- 
dent, dropping the proceedings initiated on the 
show cause notice dated 17.1.1991 were dropped 
and that there was no need to seek a personal 
hearing by the respondents in the appeal. Accord- 
ing to the petitioners, a request for personal hear- 
ing is to be made only by an appellant under 
Sec.35-A(1) of the Act. In other words, according 
to the petitioners, neither Sec.35-A(1) of the Act 
nor Sec.35-B(4) of the Act were applicable to the 
facts of the case and the second respondent ought 
to have given personal hearing before passing the 
order in the appeal and the order passed ex parte 
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was Clearly in violation of the principles of natural 
justice. The miscellaneous application filed by the 
petitioners for recalling the order dated 8.4.1994 
passed in thesaid appeal and for restoration of the 
status quo prior to the passing of order in Appeal 
No.14 of 1994 (M)(D) was also not conceded to by 
the second respondent on 23.5.1994, without grant- 
ing personal hearing, reiterating the reasons stated 
in paragraph 3 of the original order passed in the 
appeal and adding that the second respondent was 
not vested with any power to recall the orders 
passed or for restoring the appeal to the original 
file. Under these circumstances, this writ petition 
is filed contending that the second respondent has 
passed the orders dated 8.4.1994 and 23.5.1994 in 
gross violation of the principles of natural justice; 
the Act nowhere contemplates seeking of per- 
sonal hearing by the respondent in appeal. When 
the cross-objections were not required to be filed 
under Sec.35-B(4) of the Act and when the peti- 
tioners did not file any appeal under Sec.35-A(1) 
of the Act, the question of their seeking personal 
hearing in the appeal filed by the first respondent 
did not arise. The second respondent ought to 
have given an opporunity of personal hearing, 
which is a basic requirement in quasi-judicial 
proceeding. The second respondent, without proper 
consideration of the material on record has passed 
an adverse order, affecting the rights of the peti- 
tioner and that too without hearing it. 
3. Mr.N.V. Venkataraman, learned counsel for the 
petitioner urged: 
(i) When the entire proceedings initiated by 
the show cause notice dated 17.1.1991 in 
O.C.No.80 of 1991 seeking to deny the credit 
on Marlotherm, were dropped by the first re- 
spondent on being satisfied that the Marloth- 
erm was an input used in the manufacture of 
the final products, there was no need or occa- 
sion for the petitioners either to file an appeal 
under Sec.35-A(1) of the Act or cross-objec- 
tions under Sec.35-B(4) of the Act and seek for 
the opportunity of personal hearing; and 
(ii) Since the order impugned in this writ peti- 
tion passed by the second respondent is in 
gross violation of the principles of natural 
justice, on an incorrect and untenable, inter- 
pretation of the provisions on the face of it the 
petitioners need not be driven to avail of the 
alternative remedy. 


4. Mr.K.Jayachandran learned Additional 


Central Government Standing Counsel, argued in 
support and justification of the impugned orders; 
Hecontended on the basis of the statements made 
in paragraph 3 of the impugned order dated 8.4.1994 
that the petitioner did not avail of the opporunity 
given to it, inasmuch as the second respondent 
issued a notice dated 11.1.1994 stating that an 
Appeal was filed by the first respondent, as per the 
directions given by the Collector of Central Excise 
Madras in terms of Sec.35-E(2) of the Act against 
the order dated 22.4.1993 passed by the first re- 
spondent, and the petitioner was requested to 
submit a memorandum of cross-objections, ifany 
within a period of forty-five days, and also to state 
whether it wished to be heard in person before a 
decision was taken in the appeal. But the peti- 
tioner neither filed cross-objections nor sought 
personal hearing. 
(2) The petitioners have an alternative and 
efficacious remedy to challenge the impugned 
order passed by the second respondent. Hence, 
the writ petition is not to be entertained. 
5. In order to appreciate the respective conten- 
tions of the parties relating to the controversies 
raised, I consider it appropriate to extract the 
relevant provisions of the Act so far as they are 
considered necessary. 
“Sec.35-A. Procedure in appeal: (1) The Col- 
lector (Appeals) shall give an opportunity to 
the appellant to be heard, if he so desires, 
(3) The Collector (Appeals) may, after making 
such further inquiry as may be necessary pass 
such order as he thinks fit confirming modify- 
ing orannulling the decision or order appealed 
against, or may refer the case back to the 
adjudicating authority with such directions as 
he may think fit for a fresh adjudication or 
decision, as the case may be, after taking addi- 
tional evidence, if necessary; 
Provided that an order enhancing any penalty 
or fine in lieu of confiscation or confiscating 
goods of greater value or reducing the amount 
of refund shall not be passed unless the appel- 
lant has been given a reasonable opportunity 
of showing cause against the proposed order: 


(4) The order of the Collector (Appeals) dis- 
posing of the appeal shall be ın writing and 
shall state the points for determination, 
the decision thereon and the reasons for the 
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decision. 
(5) 
35-B. Appeals to the Appellate Tribunal: 1. ... 
Bersa 
4. On receipt of notice that an appeal has been 
preferred under this section the party against 
whom the appeal has been preferred may, 
notwithstanding that he may not have appealed 
against such order or any part thereof, file, 
within forty-five days of the receipt of the 
notice a memorandum of cross objections 
verified in the prescribed manner against any 
part of the order appealed against and such 
memorandum shall be disposed of by the 
Appellate Tribunal as if it were an appeal 
presented within the time specified in Sub- 
sec. (3). 


6. oases 

35-C. Orders of Appellate Tribunal: 1. The 
Appellate Tribunal may after giving the par- 
ties to the appeal an opportunity of being 
heard, pass such orders thereon as it thinks fit, 
confirming modifying or annulling the deci- 
sion or order appealed against or may refer the 
case back to the authority which passed such 
decision or order with such directions as the 
Appellate Tribunal may think fit, for a fresh 
adjudication or decision, as the case may be 
after taking additional evidence, if necessary; 


Aaa 
35-D. Procedure of Appellate Tribunal: 1...... 
Qe see 


Bii 

35-E. Powers of Board or Collector of Central 
Excise to pass certain orders: 1. .... 

2. The Collector of Central Excise may, of his 
own motion, call for and examine the record of 
any proceeding in which an adjudicating au- 
thority subordinate to him has passed any 
decision or order under this Act for the pur- 
pose of satisfying himself as to the legality or 
propriety of any such decision or order and 
may, by order, direct such authority to apply to 
the Collector (Appeals) for the determination 
of such points arising out of the decision or 
orders as may be specified by the Collector of 
Central Excise in his order: 
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4. Where in pursuance ofan order under Sub- 
sec.(1) or Sub-sec.(2),. the adjudicating au- 
thority or the authorised officer makes an 
application to the Appellate Tribunal or the 
Collector (Appeals) within a period of three 
months from the date ofcommunication of the 
order under Sub-sec.(1) or Sub-sec.(2) to the 
adjudicating authority, such application shall 
be heard by the Appellate Tribunal or the 
Collector (Appeals), as the case may be, as if 
such application were an appeal made against 
the decision or order of the adjudicating au- 
thority and the provisions of this Act regarding 
appeals, including the provisions of Sub-sec.(4) 
of Sec.35-B shall, so far as may be apply such 
application.” 


6. In view of the submissions of the learned 
counsel for the parties, the two points that 
arise for consideration are; 
(i) Whether for want of personal hearing the 
impugned order passed by the second respon- 
dent is sustainable on the ground that it is 
passed in violation of the principles of natural 
justice. 
(i1) On the undisputed facts and circumstances 
of the case, whether.the petitioner should be 
driven to avail the alternative remedy to chal- 
lenge the impugned order.” 
The facts narrated above are not disputed. The 
petitioner had fully succeeded before the first 
respondent inasmuch as the proceedings initiated 
by the issue of show-cause notice dated 17.1.1991 
in O.C.No.80 of 1991 were dropped in entirety by 
the order of the first respondent dated 22.4.1993. 
Hence the petitioner had no reason or cause to file 
an appeal against the said order under Sec.35 or to 
file cross-objections under Sec.35-B(4) ofthe Act. 
Sec.35-A(1) provides opportunity of hearing to 
the appellant, ifhe so desires. Sec.35-B(4) enables 
a party against whom the appeal is filed to provide 
cross-objections even though he may not have 
appealed against such an order. Since the peti- 
tioner was not aggrieved by any part of the order 
dated 22.4.1993, availing the opportunity of hear- 
ing under Sec.35-A(1) or 35-B(4) did not arise. As 
there was no need to file appeal or cross objections 
and as a matter of fact also the petitioner neither 
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filed appeal nor cross-objections. 

7. The argument of the learned counsel for the 
respondents that the petitioner did not avail the 
opportunity given to him by the notice dated 
11.1.1994 issued by the second respondent inas- 
much as in response to the said notice, the peti- 
tioner did not cxpress its desire to give a personal 
hearing. The plain and clear language of Sec.35- 
B(4) shows the personal hearing stated therein is 
pursuant to uling of cross-objections. In this re- 
gard, the learned counsel for respondents placed 
reliance on Syed Cassim v. Collector of Central 
Excise, (1962)2 M.LJ. 499: 1962 M.L.J. (Crl.) 659: 
A.I.R. 1962 Mad. 366, to contend that the peti- 
tioner having failed to avail the opportunity given 
to him cannot complain that the refusal to grant 
the personal hearing was unreasonable. In my 
view, the said decision does not help the respon- 
dents for reasons more than one. That was a case 
relating to the order passed under Sec.167 of Sea 
Customs Act for confiscation and imposition of 
fine, which section is not akin to Sec.35-A(1) or 
35-B(4) of the Act; in that case, request was made 
bya party after the time allowed to make represen- 
tation in theshow-cause notice had expired. Itwas 
the case where the petitioner was asked if he 
desires to be heard in person in his defence. Sec.35- 
A(3) states that the Collector (Appeals) may, 
after making such further inquiry as may be neces- 
sary, pass such order as he thinks fit. Under the 
said provision, he could even take additional evi- 
dence, if necessary. The provisos to Sec.35-A(@) 
indicate that no adverse order could be passed 
without asking show-cause against passing such 
an order. Sec.35-C(1) states that the Appellate 
Tribunal may after giving the parties to the appeal 
an opportunity of being heard, pass such orders 
thereon as it thinks fit. In Sec.35-E(4) it is stated 
where in pursuance of an order under Sub-sec.(1) 
or Sub-sec.(2), the adjudicating authority or the 
authorised officer makes an application to the 
Appellate Tribunal or the Collector (Appeals), 
such application shall be heard by the Appellate 
Tribunal or the Collector (Appeals), as the case may 
and the provisions of the Act regarding appeals, 
including the provisions of Sub-sec.(4) of Sec.35-B 
so far as they may be applied to such application. In 
the case on hand, the application was made under 
Scc.35-E(2) to the Collector (Appeals). As stated 
above, Sec.35-C(1) speaks of giving the parties the 
opportunity of being heard. Sec.35-E(4) clearly 
MLJ 71 


states the provisions of the Act regarding appeals 
are attracted. It is not a particular provision of the 
Act regarding the appeals but all the provisions 
regarding the appeals are to be kept in view. Thus 
a combined reading of Sec.35-A(1) and (3), 35- 
B(4), 35-C(1) and Sec.35-E(4) suggests that the 
opportunity of hearing is to be given ina case like 
the one on hand. This part, the opportunity of 
hearing under the provisions of the Act is not 
expressly or by inevitable implication is excluded. 
8. In Union of India v. ColJ.N.Sinha, 1971 S.CJ. 
655, the Supreme Court, in para.8 has stated thus: 
“Fundamental Rule 56(j) in terms does not 
require that any opportunity should be given 
to the concerned Government servant to show 
cause against his compulsory retirement. A 
Government servant serving under the Union 
of India holds his office at the pleasure of the 
Presidentas provided in Art.310 of the Consti- 
tution. But this “pleasure” doctrine is subject 
to the rules or law made under Art.309 as well 
as the conditions prescribed under Art.311. 
Rules of natural justice are not embodied ruled 
nor can they be elevated to the position of 
fundamental rights. As observed by this Court 
in Kraipak v. Union of India, A.I.R. 1970 S.C. 
150, the aim of rules of natural justice is to 
secure justice or to put it negatively to prevent 
miscarriage of justice. The rules can operate 
only in areas not covered by any law validly 
made. In other words they do not sup-plant the 
law but supplement it.” It is true that if a 
statutory provision can be read consistently 
with the principles of natural justice, the courts 
should do so because it must be presumed that 
the Legislatures and the statutory authorities 
intend to act in accordance with the principles 
of natural justice. But if on the other hand a 
statutory provision either specifically or by 
neceessary implication excludes the applica- 
tion of any or all the rules or principles of 
natural justice then the court cannot ignore 
the mandate of the Legislature or the statutory 
authority and read into the concerned provi- 
sion the principles of natural justice. Whether 
the exercise of a power conferred should be 
made in accordance with any of the principles 
of natural justice or not depends upon the 
express words of the provision conferring the 
power, the nature of the power conferred, the 
purpose for which it is conferred and the effect 
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of the exercise of that power.” 
In the case of Institute of Chartered Accountants of 
India v. L.K.Ratna, AIR. 1987 S.C. 71, the Su- 
preme Court, as can beseen from para 16, has held 
that the principles of natural justice must be read 
into the unoccupied interstices of the statute unless 
there is a clear mandate to the contrary. 
9. The Division Bench ofthis Court in Workmen of 
Kempf (India) Limited v. The Government of Tamil 
Nadu, (1991)1 L.W. 440, in paragraph 9, has ex- 
pressed thus: 
“Even otherwise, one principle which is now 
well settled and established by a catena of 
authorities is that even if the statute is silent 
with regard to the grant of hearing to the 
person affected, then atleast a minimal hear- 
ing is necessary, and not only desirable, to 
avoid the charge of arbitrariness. The obser- 
vance of the principles of natural justice is the 
pragmatic requirements of fair play in action. 
The purpose of following the principles of 
natural justice is basically the prevention of 
miscarriage of justice. The rules of natural 
justice operate as implied mandatory proces- 
sual requirements, non-observance whereof 
invalidates the exercise of power of court. The 
content of application of principles of natural 
justice is the dependent variable condtitioned 
by the facts and circumstances of each situ- 
ation and even where, in the statute, there are 
NO positive words requiring that the party shall 
be heard, even then as laid down by the Apex 
Court in Menaka Gandhi v. Union of India, 
ALR. 1978 S.C. 597, the justice ofcommon law 
would supply the omission of the legislature 
and the principles of natural justice shall be 
read into the statute, so as to ensure a just 
decision. The rule of audi alteram partem is 
devised to ensure a just decision and is a healthy 
check on the abuse or misuse of power and the 
courts in this country have been very jealous to 
see that its reach and applicability is not al- 
lowed to be unnecessarily circumscribed. There 
cannot be indeed, any undue expansion of the 
principles of natural justice without reference 
to the administrative realities and other factor, 
but the fact, remains that it is “untenable her- 
essy to lock-jaw the victim or act behind his 
back” by tempting invocations”. 
10. Having regard to the long line of decisions, I 
am of the firm view that in cases where the require- 
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ment of hearing between the contending parties, 
having competing interests is dispensed with ex- 
pressly or by necessary implication the principles 
of natural justice demand that the authorities 
exercising judicial or quasi-judicial function are 
required to give an opporuntiy of hearing. More 
so, when the orders are passed affecting the rights 
of the parties resulting in civil consequences. In 
the instant case, itis plain that the impugned order 
was passed without giving opportunity of hearing 
to the petitioner that too affecting its rights inas- 
muchas the order passed by the first respondentin 
its favour is reversed by the second respondent by 
the impugned order. Having regard to the provi- 
sions of the Act and keeping in view the principles 
laid down in decisions aforementioned, I conclude 
that the impugned order was passed in violation of 
principles of natural justice. An order passed in 
violation of principles of natural justice stands 
vitiated without anything more as it is passed 
without hearing the petitioner, taking away the 
advantage that he had by virtue of the order dated 
22.4.1993 passed by the first respondent, which 
has visited the petitioner with civil consequences. 
11. As regards the second question as to whether 
the petitioner should be driven to other forum to 
avail alternative remedy of filing appeal I must 
state that it is not necessary, in this case having 
regard to the undisputed facts and position of law. 
It is firmly settled law that mere existence of an 
alternative remedy is no bar to entertain a writ 
petition and give relief under Art.226 of the 
Constitution of India, although the courts will be 
slow in entertaining writ petitions, where parties 
have alternative remedy and unless they exhaust 
such remedy. But the rule that the party should 
exhaust statutory remedy before the writ will be 
granted is a rule of policy, convenience and discre- 
tion rather than a rule of law. In cases where the 
principles of natural justice are denied or violated, 
the superior court will readily issue a writ of 
certiorari. Para.11, in the case of Uttar Pradesh 
State v. Mohd. Nooh, A.I.R. 1958 S.C. 86, reads 
thus: 
“On the authorities referred to above it ap- 
pears to us that there may conceivably be cases- 
and the instant case is in point-where the error 
irregularity or illegality touching jurisdiction 
or procedure committed by an inferior court 
or tribunal of first instance is so patent and 
loudly obtrusive that it leaves on its decision an 
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indelible stamp of infirmity or vice which cannot 
be obliterated or cured on appeal or revision. If 
an inferior Court or tribunal of first instance acts 
wholly without jurisdiction or patently in excess 
of jurisdiction or manifestly conducts the pro- 
ceedings before it in a manner which is contrary 
to the rules of natural justice and all accepted 
rules of pre zedure and which offends the supe- 
rior cour*’s sense of fair play the superior court 
may, we think quite properly exercise its power 
to issue the prerogative writ of certiorari to cor- 
rect the error of the court or tribunal of first 
instance, even if an appeal to another inferior 
court or tribunal was available and recourse was 
not had to it or if recourse was had to it, it 
confined what ex facie was a nullity off reasons 
aforementioned. This would be so all the more if 
the tribunals holding the original trial and the 
tribunals for hearing the appeal or revision were 
merely departmental tribunals composed of per- 
sons belonging to the departmental hierarchy 
without adequate legal training and background 
and whose glaring lapses occasionally come to 
our notice. The superior court will ordinarily 
decline to interfere by issuing certiorari and all 
’ we say is that in a proper case of the kind men- 
tioned above it has the power to do so and may 
and should exercise it. We say no more than 
that.” 
In the light of what is stated above, when the im- 
pugned order is one passed clearly in violation of 
principle of natural justice this Court should not only 
entertain the writ petition and give relief to the 
petitioner, but ithasa duty todoso. Accordingly lam 
of the opinion that the petitioner need not be asked to 
avail the alternative remedy. 
12. One more submission of the learned counsel for 
the petitioner that in the event this Court comes to the 
conclusion that the impugned order is not sustain- 
able, the matter may be sent back to the first respond- 
ent who will be in a better position to appreciate the 
entire material on record, being the original author- 
ity and pass appropriate orders. This submission is 
opposed by the learned counsel for the respondents 
stating ın such an event, the second respondent also 
can consider the entire material on record having the 
power even to hold further enquiry and to record 
additional evidence, if necessary and pass appropri- 
ate orders on merits and in accordance with law. Iam 
inclined to accept the submission made by the learned 
counsel for the respondents in this regard. 
13. Inthe result, forthe reasons stated and discussion 
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made above, I pass the following order: 
(i) The writ petition is allowed. 
(ii) The impugned order of the second respon- 
dent dated 8.4.1994 passed in A.No.5 of 1994 
(Order in Appeal 14 of 1994) is quashed. 
(iii) The case is remitted to the second respon- 
dent for fresh disposal on merits and in accor- 
dance with law after affording an opportunity of 
hearing to the petitioner. No costs. 


RS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Mishra and S.M_Ali Mohamed, JJ. 


O.S.A.No.9 of 1986 and O.S.A.No.166 of 1985 


27th April, 1994. 
Jambagalakshmi Krishnan ...Appellant 
v. 
P.C.Martin ... Respondent. 


(A) Specific Relief Act (XLVII of 1963), Sec.16 - 
Contract Act (IX of 1872), Sec.46 - Contract for sale 
of immovable property - Time if essence of contract. 

Even though in a contract for sale of immovable 
property, time is not essence of contract, it is well- 
settled that it has to be performed within a reasonable 
time. [Para.7] 

(B) Madras High Court Original Side Rules, O.5, 

Rules 2 and 6 - Plaintiff filing suit for specific per- 
formance of contract - Defendant making counter- 
claim for decree for arrears of rent and damages - 
Suit for specific performance dismissed - Remedy of 
defendant. 

0.5, Rule 2 of Original Side Rules has to be read 
along with Rule 6 of the Original Side Rules and as 
the suit for specific performance has been dismissed 
by the learned single Judge, the proper remedy for 
the first defendant ıs by way of filing a separate suit 
and work out remedies available to the first defend- 
ant. [Para. 11] 
(C) Limitation Act (XXXVI of 1963), Sec.14 - 
Plaintiff filing suit for specific performance of con- 
tract to sell house - Defendant making counter claim 
for decree for arrears of rent and damages - Suit 
dismissed - First defendant ordered to seek remedy by 
way of separate suit - Period of time taken by defend- 
ant for litigation if can be excluded. 
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Upon the facts and circumstances of the case, the 
first appellant in O.S.A.No.9 of 1996 (first defendant 
in suit) is entitled to the benefit of Sec.14 of the 
Limitation Act, 1963 and he is entitled to exclude the 
period of time taken for litigation covered by the 


proceedings in the instant case. [Para. 11] 
Cases referred to: 

Chand Rani v. Kamal Rani, A.I.R. 1993 S.C. 1742. 
[Para. 7] 


Govind Prasad Chaturvedi v. Hari Dutt Shastri, 
(1977)2S.C.C. 539: A.I.R. 1977 S.C. 1005: (1977)2 
S.C.R. 877. [Para. 7] 
Gomathinayagam Pillai v. Pallaniswami Nadar, 
ALR. 1967 S.C. 868: (1967)] S.C.R. 227, 233: 
(1967)2 S.C.W.R. 147. [Para. 7] 
Pushparani Shanmughasundaram v. Pauline 
Manonmani James, (1993)1 L.W. 219 at 225. 
[Para. 7] 
Maruthai, S. v. Padmini Ramachandran, (1993)2 
L.W. 318. [Para. 7] 
P.Lakshmi Ammal v. S.Lakshmi Ammal, (1980)2 
M.L.-J. 192. [Para. 7] 
Kirpal Singh v. Kartaro, A.I.R. 1980 Raj. 212. 
[Para. 7] 
S.Gopalaratnam, Senior Counsel, for Appellant in 
0.S.A.No.9 of 1986 and RespondentinO.S.A.No.166 
of 1985. 
S.Chellaswamy, Senior Counsel for 
T.N.Vallinayagam, for Respondent in O.S.A.No.9 
of 1986 and Appellant in O.S.A.No.166 of 1985. 
The Order of the Court was made by 
S.M.Ali Mohamed, J.: These two original side ap- 
peals arise out of a common judgment of a learned 
single Judge of this Court in C.S.No.232 of 1981 
dated 7.6 1984. 
2. The plaintiff is the appellant in O S.A.No.166 of 
1985 and the first defendant is the appellant in 
O.S.A.No.9 of 1986. The appellant P.C.Martin in 
0.S.A.No.166 of 1985 instituted a suit on the origi- 
nal side of this Court for specific performance of 
contract for sale against the defendants. The first 
defendant has filed O.S.A.No.9 of 1986 against the 
impugned judgment insofar as the counter-claim 
made by the 1st defendant against the plaintiff was 
not decreed in its entirety. 
3. The respective pleadings of the plaintiff and the 
defendants are summarised by the leamedtrial Judge 
which are as follows 
‘‘The plaint mentioned house belongs to the first 
defendant and the second defendant who is the 
husband of the first defendant. The house was 
newly constructed and the plaintiff was put in 


possession of the same asa tenant on 3.9.1977 on 
a monthly rent of Rs.800. Since the defendants 
have purchased another house in some other 
locality, they have decided to dispose of this 
house to the plaintiff who is in occupation of the 
same as a tenant. There were prolonged negotia- 
tions and for some reasons or other, the agree- 
ment of sale was pending and finally on 
29.11.1979 the agreement was entered into un- 
der which the defendants agreed to sell the house 
to the plaintiff at Rs.1,75,000. The plaintiff paid 
asum of Rs.10,000 as advance on 29.11.1979. It 
was agreed that the balance of payment shall be 
made within six months from that day, andiftime 
were to be extended, the plaintiff, will pay inter- 
est on the amount uptoa limit of Rs.800 being the 
rent for the premises. A further sum of Rs.25,000 
was paid as consideration by the plaintiff on 
22.2.1980. 

As per the agreement of sale the tenancy came to 
an end and the plaintiff was a purchaser and 
possessor of the property in part-performance of 
the contract. When the plaintiff wrote to the 
defendants on 7.11.1980 offering to pay the bal- 
ance of sale consideration, the letter repudiated 
the contract and cancelled the same. The plaintiff 
was all along ready and willing to perform his 
part of the contract and to pay the balance of sale 
consideration on receipt of the documents of 
title. But the defendants were postponing the 
same and the defendants are now trying to wrig- 
gle out of the contract. Hence, the suit for spe- 
cific performance of the contract sale. 

The first defendant/ Jambagalakshmi who 1s the 
owner of the suit property filed a written state- 
ment as follows: 

The house in question was a newly constructed 
one and completed in or about 1977. The plaintiff 
is a friend of her husband and the plaintiff be- 
came a tenant ofthe property in September, 1977 
on a rent of Rs.800 per month. The plaintiff 
wanted to purchase the property himself and was 
negotiating with this first defendant’s husband, 
viz., second defendant. But the plaintiff took his 
own time and he never evinced any eagerness to 
purchase the same, and he was putting it of 
endlessly. Therefore, in the middle of 1979, this 
defendant, wanted to know from the plaintiff 
whether he was interested in purchasing the house 
at all, and if not whether it can be sold to third 
parties in which case the plaintiff will have to 
vacate the premises. It was in this context, after 
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a considerable delay. an agreement of sale was 
entered into between the parties under which the 
first defendant agreed to sell the house at a 
concessional price of Rs.1,75,000. The plaintiff 
had no money to make the purchase and he has 
only paid a small sumofRs.10,000 as advance on 
29.11.1979 on which date he was already in 
arrears of rent. The receipt-cum- agreement was 
written on 29.11.1979 and ıt was agreed that the 
plaintiff should pay the balance of the sale con- 
sideration within six months and take sale deed. 
Besides the sum of Rs.10,000 paid on the date of 
agreement, the plaintiff could pay only a sum of 
Rs.25,000 on 22.2.1980 and thereafter the plain- 
tiff was unable to make any payment and he did 
not evince any interest also in purchasing the 
property, since he happened to be in possession 
of the property. Time was the essence of the 
contract and the contract period came to an end 
in May, 1980. The plaintiff apparently lost inter- 
est in purchasing the property because paying the 
rent of Rs.800 per month and that too asand when 
he liked was beneficial to him. Therefore, the 
defendants had no other alternative except to 
terminate the contract and they duly intimated 
the same to the plaintiff The plaintiff was never 
ready and willing to perform his part of the 
contract and he has come to court with a specu- 
lative claim. He has not even put the agreement 
of sale into court. That apart, the plaintiff, has no 
right to be in possession of the property after the 
tenancy has been validly terminated. He has not 
even paid the rent from August, 1970 onwards 
inspite of demands. Therefore this defendant 
makes a counter-claim against the plaintiff for 
possession of the suit house and for a decree for 
Rs.14,400 made up of eighteen months rent at the 
rate of Rs.800 per month from August, 1979 to 
January, 1981 and Rs.2,000 per month as dam- 
ages thereafter. This defendant prays that the 
plaintiff's suit may be dismissed and a decree 
may be passed against the plaintiff for posses- 
sion, recovery of rent and for future mesne prof- 
its as claimed. 
The second defendant, who is the husband of the 
first defendant, stated that the property belongs 
to his wife, viz., the first defendant and that he is 
unnecessary party to the suit.” 

4. On the above pleadings, the learned Single Judge 

framed as many as seven issues. 

5. After considering the evidence, both oral and 

documentary, the learned Single Judge was of the 
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view that the plaintiff was not entitled for specific 
performance of contract for sale and therefore, dis- 
missed the suit. With regard to the counter-claim 
filed by 1st defendant for recovery of possession of 
the suit property was concerned the learned Judge 
rejected the contention of the defendant but, how- 
ever, the learned Judge was of the view that the 
defendant was entitled to deduct a sum of Rs.800 per 
mensem from August, 1979 onwards till the date of 
the decree out of a sum of Rs.35,000 (Rs.10,000 + 
Rs.25,000) being the part of sale consideration paid 
by the plaintiff to the first defendant by way of set 
off. 
6 Aggrieved by the above judgment, both the plain- 
tiff and the first defendant have preferred the above 
two appeals. 
7. It is contended by Mr.S.Chellaswamy, learned 
Senior Counsel appearing ın O.S.A.No.166 of 1985 
on behalf of the plaintiff/ appellant that the judgment 
and decree of the single Judge is unsustainable both 
on facts and in law. Mr.S.Chellasamy, strenuously 
contended that the plaintiff/ appellant was ready and 
willing to fulfil his part of the contract and the 
learned single Judge erred in holding that the plain- 
tiff/ appellant was not ready and willing to fulfil his 
part of contract of sale. Mr.Chellaswamy was fair in 
his submission that upon the facts and circumstances 
of the case, there is some delay in tendering the 
balance of sale consideration on the part of the 
plaintiff/ appellant and submitted that any delay on 
the part of the plaintiff/ appellant in fulfilling his part 
of the contract has to be judged upon the peculiar 
facts and circumstances of the case. In this connec- 
tion, the learned counsel referred to Sec.46 of the 
Contract Act which reads as follows: 
‘Where, by the contract, a promisor is to per- 
form his promise without application by the 
promisee, and no time for performance is speci- 
fied, the engagement must be performed within a 
reasonable time. 
Explanation: The question, ‘what is areasonable 
time’ is, in each particular case, a question of 
fact.” 
Learned counsel for the petitioner further contended 
that as far as the sale of ımmovable property is 
concemed, it is well settled by the rulings of the 
Apex Court that time is not the essence of the con- 
tract. In support of the above contention, the learned 
counsel cited the ruling of the Supreme Court re- 
ported in Chand Rani v. Kamal Rani, A.LR. 1993 
S.C. 1742 at 1746, wherein the Supreme Court 
observed as follows: 
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“In Govind Prasad Chaturvedi v. Hari Dutt 
Shastri, (1977)2 S.C.C, 539: A.LR. 1977 S.C. 
1005: (1977)2 S.C.R. 877, following the above 
ruling it was held (at pages 543-544 of S.C.C.: (at 
pp.1007-08 of A.LR_): 
‘‘It is settled law that the fixation of the period 
within which the contract has to be performed 
does not make the stipulation as to time the 
essence of the contract. When a contract relates 
to sale of immovable property, it will normally 
be presumed that the time is not the essence ofthe 
contract. (Vide Gomathinayagam Pillai v. 
Palaniswami Nadar, A.I.R. 1967 S.C. 868: 
(1967)1 S.C.R. 227, 233: (1967)2S.C.W.R. 147. 
It may also be mentioned that the language used 
in the agreement is not such as to indicate in 
unmistakable terms that the time is of the essence 
of the contract. The intention to treat time as the 
essence of the contract may be evidenced by 
circumstances which are sufficiently strong to 
displace the normal presumption that in a con- 
tract of sale of land stipulation as to time is not the 
essence of the contract.”’ 
The learned counsel submitted that what 1s reason- 
able time for performance of contract will depend 
upon the facts of each particular case. On the other 
hand, Mr.S.Gopalratnam, learned Senior Counsel 
appearing on behalf of the respondents submitted 
that there are no infirmities in the impugned judg- 
ment and the contentions of the learned counsel for 
appellant are unsustainable in law. The learned coun- 
sel further contended that the learned single Judge 
erred in his finding to the effect that the counter- 
claim by the first defendant/ appellant for recovery 
of possession of the suit property was not maintain- 
able. Mr.S.Gopalratnam contended that a suit for 
specific performance of conduct for sale cannot be 
enforced in favour of a person who fails to aver and 
prove his readiness and willingness to perform his 
part of the contract and the plaintiff in the instant 
case miserably failed in both the aspects. 
Mr.Gopalratnam in this connection referred to two 
decisions of this Court reported in Pushparani 
Shanmughasundharam and two others v. Pauline 
Manonmani James and five others, (1993)1 L.W. 
219 and Maruthai, S. y. Padmini Ramachandran, 
(1993)2 L.W. 318. In the latter case, a Division 
Bench of this Court to which one of us was a party to 
the judgment has elaborately considered the case 
law on the subject and has observed as follows: 
““that in the case of sale of immovable property, 
there is no presumption as to time being the 
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essence of the contract. But even if it is not the 
obvious essence of the contract, the court may 
infer that it has to be performed within a reason- 
able time, if the conditions are from the express 
terms of the contract, from the nature of the 
property and from the surrounding circumstances, 
for example, the object of making the contract. 
The Court may infer the fact that the plaintiffhas 
not been ready and willing to perform his part of 
the contract.”’ 
After carefully considering the contentions of both 
the learned Senior Counsel for the appellant and the 
respondent and the evidence on record both oral and 
documentary, we are of the view that there is no 
infirmity in the impugned judgment of the learned 
Single Judge as far as his findings are concerned that 
the plaintiff/ appellant is not entitled for specific 
performance of the contract. Weare unable to accept 
the contention of Mr Chellaswamy to the effect that 
Sec.46 of the Contract Act will apply to the instant 
case. A reading of Sec.46 of the Contract Act makes 
it clear that where by the contract, a promisor is to 
perform his promise and no time for performance is 
specified, the engagement must be performed within 
a reasonable time and what is reasonable time is a 
question of fact in each case. In the instant case, 
contract for sale itself specifies three months’ time 
which was erroneously stated in the plaint as six 
months. The plaintiff failed to perform within rea- 
sonable time upon the facts and circumstances of the 
instant case even assuming the contract for sale did 
not specify time for performance of contract. In this 
connection, the learned Judge has rightly held as 
follows: 
“It is difficult to believe his explanation for the 
non-production of this vital document. In fact, I 
am of opinion that he has suppressed the same 
and produced into court after the suit was listed 
for trial. In this connection, I may also point out 
that at least after the production of this docu- 
ment, Ex.P-14, the plaintiff ought to have 
amended the plaint that the time stipulated in the 
contract was only three months and not six months 
as pleaded in the plaint. But, he has not chosen to 
do so till now and the allegation in the plaint is 
that six months’ time was stipulated for the per- 
formance of the contract. Now, the plaintiffhim- 
selfhas given a go-bye to his six months story and 
he has stated that the mention of three months’ 
time in the agreement was only for the purpose of 
records and that it has no significance or 
relevances. I am unable to accept this conten- 
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tion.” 
Even though in a contract for sale of immovable 
property, time is not essence of contract, it is well- 
settled that it has to be performed within a reasonable 
time. In the instant case, it has not been performed at 
all within reasonable time. We therefore, reject the 
contentions of Mr.S.Chellaswamy on the other hand, 
there is force in the contentions of Mr.Gopalratnam, 
learned senior counsel appearing on behalf of the 
respondent to the effect that a suit for specific per- 
formance of contract for sale, cannot be enforced in 
favour of the plaintiff who fails to aver and prove his 
willingness and readiness to perform his part of the 
contract. In the instant case, there are averments in 
para. 13 of the plaint which are as follows: 
“The plaintiff is ready and willing to pay the 
balance of the consideration on receipt of the 
document of title and ready and willing to per- 
form his part of the contract of sale.”’ 
But the plaintiff has not proved the averments of 
willingness and readiness in the instant case. In this 
connection, the Division Bench of this Court in 
Pushparani Shanmughasundaram and two others 
v. Pauline Manonmani James and five others, 
(1993)1 L.W. 219 at 225, has observed as follows: 
‘‘Clause (c) of Sec 16 of the Specific Relief Act, 
1963 reads as follows: 
‘‘Specific performance of a contract cannot be 
enforced in favour of a person, who fails to aver 
and prove that he has performed or has always 
been ready and willing to perform the essential 
terms of the contract which are to be performed 
by him, other than terms the performance of 
which has been prevented or waived by the 
defendant.” 
Thisisa special rule of pleading and the proof, for the 
reason that the relief in a suit for specific perform- 
ance of contract is a relief in equity. Sec.16 which 
speaks of personal bar to relief has this special 
provision which deals with objections, not derived 
from the nature of the contract, but solely from the 
acts or conduct of the claimant. Ordinarily rules of 


pleading require that the plaint should contain only ° 


a statement in a concised form of the material facts 
on which the party pleading relies, but not be evi- 
dence by which they have to be proved. 0.6, Rule 8 
of the Code Civil Procedure says: 
“Where a contract is alleged in any pleading, a 
bare denial of the same by the opposite party 
shall be construed only as a denial in fact of the 
express contract alleged or of the matters of fact 


from which the same may be implied, and not as 
a denial of the legality or sufficiency in law of 
such contract.”’ 

Provisions in Chapter VI of the Indian Evidence 
Act say in no uncertain terms that the terms of a 
document cannot be proved otherwise than by 
the production of the documentitself. But, Courts 
in India have taken the view that apart from the 
exceptions that are enumerated in the said Chap- 
ter, the fact of proof of the transaction is permis- 
sible. Rules as to burden of proof in Chapter VII 
of the Indian Evidence Act say, in Secs.101 to 
106, that whoever desires any court to give judg- 
ment as to any legal right or liability dependent 
on the existence of facts, which he asserts, must 
prove that those facts exist; the burden of proofin 
a suit or proceeding lies on that person who 
would fail if no evidence at all were given on 
either side; the burden of proof as to any particu- 
lar fact lies on that person who wishes the court 
to believe in its existence unless it is provided by 
any law that the proof of that fact shall lie on any 
particular person. The words in Sec.103 ‘the 
burden of proof as to any particular facts lies on 
that person who wishes the Court to believe in its 
existence, unless it is provided by any law that 
the proof shall lie on any particular person clearly 
show that a fact required to be proved by a law, 
has to be proved by the person upon whom the 
burden is created. Such exception is indisputable 
in the language of clause (c) of Sec.16 of the 
Specific Relief Act, 1963, afore quoted. This 
provision says, specific performance of a con- 
tract cannot be enforced in favour of a person 
who fails to aver and prove....’’ The word ‘prove’ 
in this (section) must be understood in the sense 
that the plaintiffis required to bring in support of 
the fact in issue such facts, which would prove 
his readiness and wilingness to perform his part 
of the contract and the Court can either disbe- 
lieve it or believe it. In the light of the above, 
when we see the aforecited two judgments, that 
is to say, the judgment of a learned single Judge 
of this Court in the case of P.Lakshmi Ammal v. 
S.Lakshmi Ammal, (1980)2 M.L-J. 192 and the 
Bench decision of the Rajasthan High Court in 
the case of Kirpal Singh v. Kartaro, A.I.R. 1980 
Raj. 212, we fail to find any departure. It is not 
possible to read in those judgments a rule that 
willrequire a pleading of denial of the contract or 
a specific denial about the ever readiness and 
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willingness. Such readiness and will always be a 
fact of special knowledge and conduct of the 
plaintiff and not that of the defendant. The spe- 
cific acts of representations to the defendant, if 
pleaded may require a denial. Absence of denial 
in such a case, and in some other cases may be a 
circumstance, as has been said in the judgment of 
Rajasthan High Court, and not in the absence of 
denial, the requirement of proof created by the 
statute, will be waived.’’ 
8. In the instant case, it is clear from the evidence on 
record that the plaintiff/appellant was not ready and 
willing to perform his part of the contract and the 
learned trial Judge was right in his finding to the 
effect that, 
‘I am Satisfied that the plaintiff had no funds at 
any time and it was he who committed the breach 
of contract of sale and not vice-versa.” 
9. 'v/e are in entire agreement with the findings of the 
learned Trial Judge. Applying the above rulings of 
the Apex Court and the Division Bench rulings of 
this Court, it is clear that the plaintiff/ appellant was 
not ready and willing to perform his part of the 
contract and even if we apply the test of reasonable 
time given in Sec.46 of the Contract Act, the plain- 
tiff/ appellant has failed to satisfy the test as he was 
not in a position to fulfil his part of the contract 
within reasonable time. The peculiar feature in this 
case in that the plaintiff/ appellant wanted the title 
deeds of the first defendant to raise loan from his 
bank to pay the sale consideration as evidenced by 
Ex.P-23 which clearly shows that the plaintiff/ ap- 
pellant had no source to pay the balance of sale 
consideration and there was inordinate delay in ful- 
filling his part of the contract and it does not satisfy 
the reasonable time even assuming Sec.46 of the 
Contract Act applies to the instant case In view of 
the above, we reject the contention of the learned 
counsel for the plaintiff/ appellant. 
10. There is force and substance in the contention of 
Mr.Chellaswamy, the learned counsel for the plain- 
tiff/appellant to the effect that the learned Single 
Judge having held that the first defendant is not 
entitled for recovery of possession of property by 
filing a counter-claim and in fact granted a decree 
against the plaintiff for arrears of rent. In reply, 
Mr.Gopalratnam, counsel for the Ist defendant con- 
tended that as the petitioner did not file any applica- 
tion directing the defendant to file a separate suit in 
termsofO.5, Rule 2 of Original Side Rules, it was not 
open to the plaintiff/ appellant to urge that the 
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counter-claim filed by the plaintiff was not main- 
tainable. O.5, Rule 2 of Original Side Rules is as 
follows: 
“A defendant in a suit may set-off, or plead by 
way of counter-claim against the claims of the 
plaintiff, any right or claim, whether such set-off 
or counter-claim sound in damages or not, and 
such set-off or counter-claim shall have the same 
effect as a cross suit, so as to enable the court to 
pronounce a final judgment in the same suit both 
on the original and on the cross claim. But the 
court may, on the application of the plaintiff 
before trial, ifin the opinion of the court such set- 
offor counter-claim cannot be conveniently dis- 
posed of in the pending suit, or ought not to be 
allowed, refuse permission to the defendant to 
avail himself thereof and direct the same to be 
tried separately. 
A defendant pleading a set-off or counter-claim 
shall within three days of his filing the same 
serve the plaintiff or his advocate with a copy of 
the written statement containing such set-off or 
counter-claim.”’ 
11. We are unable to accept the above contention of 
the learned counsel for the first defendant. O.5, Rule 
2 of Original Side Rules has to be read along with 
Rule 6 of the Original Side Rules and as the suit for 
specific performance has been dismissed by the 
learned single Judge; the proper remedy for the first 
defendant 1s by way of filing a separate suit and work 
out, remedies available to the lst defendant. 
Mr.Gopalratnam in the alternative contended that if 
this Court hold that a separate suit has to be instituted 
to work out the remedies available to the first de- 
fendant/ appellant in O.S.A.No.9 of 1986 the first 
defendant/ appellant is entitled to the benefit under 
Sec.14 of the Limitation Act, 1963. There is force in 
the contention of Mr.Gopalratnam as far as this 
aspect of the matter is concerned and we are of the 
view that upon the facts and circumstances of the 
case, the first appellant in O.S.A.No.9 of 1986 is 
entitled to the benefit of Sec.14 of the Limitation 
Act, 1963 and he is entitled to exclude the period of 
time taken for litigation covered by the proceedings 
in the instant case. In the interests of ‘justice, we grant 
time upto 31st July, 1994 to the first defendant/ 
appellant if she intend to file a separate suit to claim 
appropriate relief. In view of the above, both the 
appeals are dismissed. Upon the facts and circum- 
stances of the case, there shall be no as to costs. 
BS. Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Thanikkachalam, J. 


C.R.P.No.2240 of 1993 Ist July, 1993. 


Thomas George Kuriyan „Petitioner 
v. 

S.A.Kharche, Proprietor, S.A.Kharche and Asso- 
ciates .. Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960 as amended by Act XXIII of 1973 
and I of 1980), Secs.10(3) (a) (i) and 10(3) (a) (iii) - 
Building let out both for residential and non-residen- 
tial purposes - Whether residential or non-residen- 
tial how to be determined - Words ‘premises is 
equally used for both residential and non-residen- 
tial’ - Meaning of. 

Where a building is let out both for residential and 
non-residential purposes, then towhich category the 
building belongs, whether residential or non-resi- 
dential has to be determined with reference to the 
pre-dominant purpose forwhich the building was let 
out. Ifthe building is let out equally both for residen- 
tialand non-residential purposes, then applications 
for eviction under Sec.10(3)(a)(i) or under 
Sec.10(3)(a) (iii) of the Act are maintainable. The 
words the premises is equally used for both residen- 
tial and non-residential does not mean that the 
premises should be used mathematically two equal 
portions for two different purposes. The words that 
the premises should be used equally means, equally 
used for residential and non-residential purposes. 
The word ‘equally’ relates to the word ‘equal user.’ 


- [Paras. 8 and 11] 
Cases referred to: 
Moinuddin v. Rukmani, A.I.R. 1972 Mad. 263. 
[Paras. 4,5] 


Dakshinamoorthy v. Thuluja Bai, (1952)1 M.L.J. 
390 (F.B.). [Paras. 5, 9] 

Raman & Raman Limited v. State of Madras, 
(1957)1 M.L.-J. 244. [Para. 5] 

S.Ramalingam v. Maria Jabamalai, (1971)2M.L.J. 
(S.N.) 5. [Para. 5] 

Balakrishna Menon y. M.A.Govindan, (1979)1 
M.L.J. 237. [Para. 5] 

Trikkamchand Mithalal Jain v. 
M.R.Narasimhachari, (1980)1 M.L-J. 522. [Para. 5] 
Jaswant Singh y. A.R.Ramanathan, (1979)2 M.L-J. 
MLJ 72 
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. Lakshmanan v. Raja Alluddin Sahib and Sons, 


(1980)1 M.L.J. 9. [Para. 8] 

S.Raman y. T.Pakirisami Pathar, (1989)1 M.L.J. 
448. [Para. 8] 

B.K. Shankar v. L.M. Rajalakshmi, A.I.R. 1985 Mad. 
81:97 L.W. 162. [Paras. 5, 8] 

P_J.George, for Petitioner. 

T.R.Mani, S.C. for M/s.T.M. Hariharan and Aruna 
Ganesh, for Respondent. 

The Court made the following 

ORDER: This revision is directed against the order 
passed in R.C.A.No.428 of 1991, which in turn arose 
out of the order passed in R.C.O.P.No.2861 of 1986. 
The tenantis the revision petitioner. The landlord 
filed the petition for eviction against the tenant 
under Sec. 10(3)(A)(i) of the Tamil Nadu Buildings 
(Leaseand Rent Control) Act 180f1960,as amended 
by Act 23 of 1973 and Act 1 of 1980 (hereinafter 
referred toas the Act). According to the landlord the 
petition premises was let out forresidential purpose 
on a monthly rent of Rs.2,500 with maintenance 
charges at the rateof Rs.1,000 per month. The peti- 
tioner isemployed in the Indian Oil Corporationat 
Bombay. The mother and theson ofthe petitionerare 
residing in a rented premises. The landlord is not 
having any other premises of his own in the city of 
Madras. Hence, he required the petition premises 
under Sec.10(3)(a) (i) ofthe Act. 

2. In the counter filed by the tenant, the tenant 
accepted the tenancy. Butaccording to thetenant the 
petition premises was used both for residential and 
non-residential purposes and predominantly fornon- 
residential purposes. Therefore, according to the 
tenantthe landlord cannotask the petition premises 
for residential purpose under Sec.10(3)(a) (i) ofthe 
Act. 

3. The petitioner examined himself as P.W.1 and 
Mr.Kharche examined himselfas R. W.1. Theland- 
lord filed 21 documents and the tenant filed 11 
documents. The Commissioner’s report and the plans 
were marked as Exs.C-1 to C-6. Considering the 
facts arising in this casein thelightofthe reportand 
plans filed by the Commissioner, the Rent Controller 
came to the conclusion that there is bona fide on the 
part ofthe landlord in requiring the petition premises 
under Sec.10(3)(a)(i) of the Act, and accordingly 
ordered eviction. On appeal, the Rent Control Ap- 
pellate Authority confirmed the order passed by the 
Rent Controller. Itis against this order, the tenantis 
inrevision before this Court. 
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4. When this revision came-up before this Court for 
admission notice of motion was ordered and the 
notice was served on the Respondent, who entered 
appearance through his counsel. Learned counsel 
appearing for the tenant/ petitioner submitted as 
under: 

The petition premises not only belongs to the re- 
spondent herein, but also to his brother. Consent 
from the co-owner was obtained and filed only ata 
later stage of the proceedings. Therefore when the 
petition for eviction was filed there was no consent 
from theco-owner. In the petition for eviction, there 
isno mention about theauthority of the landlord to 
file the present petition. Itis not correct to state that 
the ground floor and the first floor portions are 
nearly equal in size. The Rent Control Appellate 
Authority was notcorrect in stating that the ground 
floorand the first floor portions admeasure 1836.44 
sq.ft. each.. The actual measurement of the ground 
floor is 1836 44. sq.ft. plus 615.84 sq.ft. aggregating 
t0 2452.28 sq. ft. as against 1834.94 sq.ft. less unbuilt 
area on the first floor measuring 386.56sq.ft.amount- 
ing to 1448.38sq.ft. Therefore, the non-residential 
portion is larger than the residential portion by 
69.31%. Hence the dominant purpose was non-resi- 
dential. Therefore the decision rendered in thecase 
of Moinuddin v. Rukmani, A.I.R. 1972 Mad. 263, 
would not be applicable to the facts of this case. All 
the correspondence between the landlord and the 
tenant would go to show that the tenant was de- 
scribed asa proprietary concern ofarchitect. There- 
fore the premises was let out for the purpose of 
running theabovesaid concern. Even thoughasmall 
portion was being used as residence of the proprie- 
tor, the Rent Control Appellate Authoritywas not 
correct in adding unbuilt area in the first floor to the 
built-up area for coming to the conclusion that the 
first floor portion and the ground floor portion are 
equal in size. The appellate authority erred in ex- 
cluding the out-house from the calculation of the 
ground floor area. There was no mention about the 
second floor anywhere in the order passed by the 
authorities below. The report filed by the Commis- 
sioner would go toshow that the hall in theout-house 
is being used as electrical engineering room. The 
frontroomis used as store roomand the rear room is 
used as drawing room. Even in the lease deed the 
tenant is described as a proprietary concern. The 
landlord did notreally require the petition premises 
for his own use and the occupation as alleged. He is 
seeking eviction either for getting higher rentor for 
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selling the petition premises. Itwas, therefore, pleaded 
that there is no bona fide on the part of the landlord 
in requiring the petition premises under 
Sec.10(3)(a)(i) of the Act. Ultimately, itwassubmit- 
ted that the order ofeviction passed by the authori- 
ties below under Sec.10(3)(a)(i) of the Act is 
unsustainable. 

5.Ontheother hand, learned senior counsel appear- 
ing for therespondent/landlordsubmitted as under: 
All the correspondence between the parties would 
go to show that the premises was let out only to 
S.A.Kharche, who is the proprietor of S.A _Kharche 
and Associates. The petition premises was notletout 
for the purpose of doing or conducting his business. 
The petition premises is a bungalow with an out- 
house anda garage. Itis built only for the purposeof 
residence. Evenin the counter, the tenant admitted 
that the petition premises was let out to 
Mr.S.A.Kharche in his individual capacity and not 
for his proprietaryconcern. Itis no doubt true thatin 
the lease deed the purpose for which the petition 
premises is let out is not mentioned. The tenant is 
using a portion of the petition premises for non- 
residential purpose. The ground floor alone is used 
for non-residential purpose. The first floor and the 
second floor are used for residential purpose. Ac- 
cording to the tenant heis using the petition premises 
predominantly for non-residential purpose. If thatis 
so, theonusis upon him to provethesame. Ifthe area 
ofthesecond floor and the open area ofthefirst floor 
are taken into consideration that would go toshow 
that thearea utilised for non residential purpose is 
lesser than that of the portion used for residential 
purpose. Even otherwise the two portions would 
admeasure equally. Itisnot thecase ofthe tenant that 
he is using the second floor for non-residential pur- 
poses. Ifthe premises is used equally for residential 
and non-residential purposes then it is open to the - 
landlord toask the petition premises for his residen- 
tial purposes. The word ‘equally’ does not mean that 
the portions used for residential and non-residential 
purposeshould he mathematically equal. Aconsent 
letter from the brother of the landlord was filed to 
show that the consent was already obtained for 
prosecuting the eviction petition. The landlord who 
was hithertoem ployed in Bombay was transferred to 
Madras and he is residing in a rented flat in Adyar. 
The landlord issued a notice to the tenant calling 
upon him to quitand deliver vacant possession. The 
landlord is not having any other premises ofhis own 
in thecityofMadras apart from the petition premises. 
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The reportand the plans filed by the Commissioner 
would go toshow that the tenantis using the premises 
predominantly for residential purpose. Originally 
the landlord filed asuit O.S.No.8707 of 1984 0n the 
file of the City Civil Courtat Madras. Itwas pending 
for a period of two years. The present petition was 
filed after withdrawing the said suit since after the 
decision of the Supreme Court the jurisdiction is 
vested with the rent control court. Even otherwise 
for the purpose of the Act, the respondent herein is 
receiving the rentand issuing receipts. Therefore, he 
would be the landlord. Inordertosupport hisconten- 
tions, learned counsel appearing for the landlord 
relied upon the following decisions: 

1. Dakshinamoorthy v. Thuluja Bai, (1952)1 M.LJ. 
390 (F.B.). 

2. Raman & Raman Limited v. State of Madras, 
(1957)1 M.LJ. 244. 

3. S.Ramalingam v. Maria Jabamalai, (1971)2 
M.LJ. (S.N.) 5. 

4. Moinuddin v. Rukmani, A.I.R. 1972 Mad. 263. 
5. Balakrishna Menon v. M.A.Govindan, (1979)1 
M.L.J, 237. 

6. Jaswant Singh y. A.R.Ramanathan, (1979)2 
M.L.J. 187. 

7. Lakshmanan v. Raja Alluddin Sahib and Sons, 
(1980)1 M.L.J. 9. 

8. S.Raman v. T. Pakirisami Pathar, (1989) 1 M.LJ. 
448. 

9.  Trikkamchand Mithalal Jain v. 
M.R.Narasimhachari, (1980)1 M.L-J. 522: 1982 
T.L.N-J. 40. 

10. B.K. Shankar v. L.M.Rajalakshmi, ALR. 1985 
Mad. 81: 97 L.W. 162. 

Finally, itwas submitted that inasmuch as both the 
authorities belowconcurrently came to the conclu- 
sion that the requirement of the landlord is bona fide 
under Sec. 10(3)(a)(i) of the Act no interference is 
called for with the order of eviction passed by the 
authorities below. 

6. [have heard the rival submissions. 

7. The landlord filed a petition for eviction under 
Sec. 10(3)(a) (i) of the Act. The petition premises is 
situateat No.2, Rutland Gate, 6th Street, Madras-6. 
The tenant is one S.A.Kharche, Proprietor of M/ 
s.S.A.Kharcheand Associates. According to theland- 
lord the petition premises was let out for the purpose 
of residence only. But according to the tenant the 
petition premises is used both for residential and 
non-residential purposes. According to the tenant 
even his predecessor-in- business viz. Kothari and 
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Associates werealso using the petition premises for 
both residentialand non-residential purposes. The 
landlord submits that ifthe petition premises is used 
forboth residential and non-residential purposes, it 
is open to him to ask for possession under 
Sec.10(3)(a)(i) ofthe Act for his residence. Accord- 
ing to the tenant the petition premises is predomi- 
nantly used as a non-residential building. Therefore, 
the landlord cannotask the petition premises for his 
residential purposes. Ex.R-3is the leaseagreement 
executed in the year 1967 between the landlord and 
the tenant. In the lease deed, there is no mentionas to 
forwhat purpose the petition premises was letout to 
the tenant. The petition premises is stated to be a 
bungalowwith two floors, an outhouseand a garage. 
In order to find out the physical features of the 
petition premises a Commissioner was appointed. 
The Commissioner inspected the petition premises 
and filed his report along withseveral plans. Accord- 
ing to the reports filed by the Commissioner, the out- 
house admeasures an area of 484.64 sq.ft. with a 
verandha in the front and in the back oftheout-house 
admeasuring about 131.02 sq.ft. The out-house is 
constructed just by theside ofthe eastern side ofthe 
compound wall and about 5 feet away from the 
northern side of the compound wall of the petition 
premises, The total built-up areaof the ground floor 
covered byreinforced concrete terrace works out to 
1613.56 sq.ft. and the total built-up area covered by 
asbestos sheet works out to 222.88 sq.ft. Thus the 
total built-up area of the ground floor comes to 
Rs.1836.44 sq.ft. The total built up area of the first 
floor which is covered by RCC. roof comes to 
1386.288 sq.ft. and the total built up area covered by 
asbestos sheet works out to62.1.sq.ft. Thus the total 
built-up area of the first floor comes to 1448.13sq.ft. 
and the area open to sky is 386.56 sq.ft. The total 
built-up area of the second floor of the petition 
premises which is covered by RCC. roofworks out to 
123.17 sq.ft. and the total built-up area covered by 
asbestos sheet works out to 292.89 sq.ft. Thus the 
total built-up area in the 2nd floor of the petition 
premises works out to 416.06. sq.ft. The garage 
admcasures 214.2. sq.ft. The total area of the premises 
is stated to be 15,370 sq. ft. 

8. Wherea building is let out both for residential and 
non-residential purposes then to which category the 
building belongs, whether residential or non-resi- 
dential has to be determined with reference to the 
predominant purpose for which the building was let 
out. Ifthe building is let out equally both for residen- 
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tialand non-residential purposes then applications 
for eviction under Sec.10(3)(a)(i) or under 
Sec.10(30)(a) (iii) of the Act are maintainable. See 
B.K Shankar v. L.M.Rajalakshmi,A.I.R. 1985 Mad. 
81: 97 L.W. 162 (S.N.). In the absence of any 
definiteaverments with reference to thenatureof the 
building that hasbeen let out onecanonly turn to the 
user of the premises and taking into consideration 
the user and the acquiscence on the part of the 
landlord (See: Lakshmanan v. Raja Alluddin Sahib 
and Sons, (1980)1 M.LJ. 9. In order to ascertain 
whether a building is a residential ora non-residen- 
tial one will have to look at the structure of the 
building and also the use to which it was put. If the 
building is part of the larger structure one has neces- 
sarily to take also into account the nature of the 
entirety of the structure, the location of the specific 
portion of the building in thatstructure, the size of 
the portion and all Other attended circumstances 
(See: S.Raman v. T.Pakirisami Pathar, (1989)1 
M.LJ. 448. 
9. In the Full Bench decision of this Court in the case 
of Dakshinamoorthy v. Thuluja Bai, (1952) 1 M.L.J. 
390 (F.B.),ithas been held that where a court finds 
the letting to be equally for residential and non- 
residential purposes and for mainly orsubstantially 
have been used for either kind of purpose, theappli- 
cation filed by the landlord may well stand whether 
under Sec.7(3)(a)(i) or (ii) under the old Act. It is 
thereforeclear that the landlord is legally entitled to 
claim eviction of the premises in question which has 
been let but partly for residenceand partly for non- 
residential purposes. (See: Moinuddin v. Rukmani, 
AIR. 1972 Mad. 263. 
10. In order to find out the predominant purpose for 
which the petition premises was let out, in the ab- 
sence ofany documentary evidence, the Rent Con- 
troller appointed a Commissioner. The Commis- 
sioner inspected the petition premises and filed his 
reportand the plans. In the plans the petition premises 
was Stated to bea bungalowwitha compound wall, 
out-houseanda garage. Evenaccording to the tenant 
the petition premises is used for both residential and 
non-residential purposes. Butaccording to the ten- 
ant the petition premises is used predominantly for 
. non-residential purposes. But according to theland- 
lord the petition premiseswas originally letoutto the 
tenant for residential purpose and lateronthe tenant 
used the petition premises both for residential and 
non-residential purposes. But according to theland- 
lord the petition premises was put to use predomi- 
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nantly for residential purpose only. According to the 
landlord even ifthe petition premises is equally used 
forbothresidential and non-residential purposes he 
is entitled toask for eviction under Sec. 10(3)(a)(i) of 
the Act. In theoral evidence the tenantstated that the 
ground floor is used for non-residential purpose and 
the first floor is being used for residential purposes. 
Thelandlordsentanoticeto the tenant dated3.5.1979 
marked as Ex.R-1. In the said notice, the landlord 
stated that the petition premises was let out for 
residential purpose. The tenantsent a reply which is 
marked as Ex.R-2 In the said reply, the tenant said 
that the petition premises is let out for non-residen- 
tial purpose. Exs.P-1, P-2,P-35, and Exs.R-1, R-2,R- 
4,R-6and R-10would go toshowthat the tenant was 
using a portion of the petition premises for non- 
residential purpose, but the landlord was keeping 
quiet. This would go to show that the landlord acqui- 
esced in for the tenant touse the ground floor portion 
for his non-residential purpose. 

11. Ex.C-1 is the report filed by the Commissioner. 
The petition prémises consists of two floors, an out 
house and a garage. In the evidence, the tenant 
mentioned only about the ground floorand the first 
floor. The tenant did notsay anything about the user 
of the second floor. The tenant did not say that the 
second floor was used for non-residential purpose. 
Therefore, theauthorities belowcame to theconclu- 
sion that thesecond floor is also used for residential 
purpose. The out-house is stated to be used by the 
tenant for non-residential purpose. The Rent Con- 
troller pointed out that the tenant in his evidence did 
not say anything about the user of the second floor 
and theout-house. In the report filed by the Commis- 
sioner, it is stated that in the out-house there is a 
kitchen. Therefore, the Rent Controller came to the 
conclusion that the out-house is also being used for 
residential purpose. The total area of the ground 
floor is stated to be 1836.44.sq.ft. The total area of 
the first floor is stated to the 1448.38 sq.ft. and the 
area open to thesky isstated to be 386.56sq.ft. In the 
first floor if there is any portion open to sky that 
shouldalso be taken into consideration while deter- 
mining thearea of the first floor. Ifthatis so, the total 
area of the first floor would be 1834.94 sq.ft. The 
total area of the second floor is stated to be 416.06 
sq.ft. and as already stated it is not the case of the 
tenant that the second floor is also used for non- 
residential purpose. Hence, itshould beconsidered 
that the second floor is being used for residential 
purpose. The totalarea oftheout-housewithverandha 
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isstated to be 484.64 sq. ft. plus 131.02 sq.ft. = 615.66 
sq.ft. The area of the garage viz. 214.2 sq.ft. was not 
taken into consideration. The ground floor portion 
used for non-residential purpose by the tenantwould 
come to 836.44sq.ft. The total area of the first floor 
which is used for residential purpose would come to 
1834.94 sq.ft. The area ofthesecond floor is 416.06 
sq.ft. This should be added to the area of the first 
floor. Therefore the first floor and thesecond floor 
totalarea would come to 2251 sq.ft. which is used for 
residential purpose. The area of garageisstated tobe 
214.02sq.ft. The user ofthe garagedepends upon the 
predominant user ofthe main building. Therefore, it 
remains to beseen that the tenantis using the petition 
premises predominantly for residential purposeonly. 
As already seen if the premises is used both for 


residential and non-residential purposes the land- . 


lordisentitled toask for eviction under Sec. 10(3)(a)(i) 
ofthe Act. The words the premises is equally used for 
both residential and non-residential does not mean 
that the premises should be used mathematically two 
equal portions for two different purposes. The words 
that the premises should be used equally means, 
equally used for residential and non-residential pur- 
poses. Theword ‘equally’ relates to the world ‘equal 
user’. Therefore the authorities below were correct 
incoming totheconclusion that the petition premises 
is being used equally by the tenant both for residen- 
tialand non-residential purposes and hence the pro- 
visions of Sec.10(3)(a)(i) of the Actis applicable to 
the facts of this case. 
12. Now what remains to be considered is the bona 
fide requirement of the landlord as contemplated 
under the provisions of Secs. 10(3)(a)(i) and 10(3)(e) 
of the Act. It is stated that the landlord has been 
transferred from Bombay to Madras and he is resid- 
ingina rented flatin Adyar. The owner of the flatin 
Adyar was stated to have issued a notice to the 
landlord calling upon him quit and deliver vacant 
possession. Therefore the landlord is also under the 
threat of eviction. In the petition for eviction the 
landlordasked the petition premises for the occupa- 
tion ofhis mother and daughter. But nowhe requires 
the petition premises for his own usealso. There is no 
evidence on record on the sideofthe tenant toshow 
that the landlord is having any other premises ofhis 
own in the city of Madras. The brother of the land- 
lord is another co-owner of the petition premises. 
Theconsent letter of the co-owner was produced at 
the time of cross-examination of P.W.1. Consent 
letters can be produced at any stage of the trial. 
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Therefore, it cannot be said that since the consent 
letter was filed at the time ofenquiry the petition for 
eviction is liable to be dismissed on that score. 
According to the landlord if the petition premises is 
available to him it would be of great help to himso 
as to enable him to live in his home without paying 
any rent. Appraising the facts arising in this case, 
both authorities below concurrently came to the 
conclusion that the requirement of the landlord of 
the petition premises under Sec.10(3)(a)(i) of the 
Act is bona fide. Thus ona careful consideration of 
the facts arising in this case, in the light of the 
judicial pronouncements cited supra, [hold that the 
order ofeviction passed under Sec. 10(3) (a)(i) ofthe 
Act by theauthorities belowisin order. Hence, Jam 
notinclined tointerfere, with thesame. In the result 
the revision is dismissed with costs. Time for evic- 
tion two months. 
BS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Shivaraj Patil, J. 


W.P.Nos.18098 and 18099 of 1993 5th October, 
1994. 
S.Palaniyandi and another ... Petitioners 


v. 
The District Collector, Collector’s Office, Salem 
and another ... Respondents. 


(A) Tamil Nadu Mineral Concession Rules (1959), 
Rule 8(1)(a) - Petitioners repatriates having prefer- 
ential rights to quarry - Lease in their favour for the 
period from 14.7.1992 to 31.12.1994 - Petitioners 
put in possession of the lands - Quarrying started - 
Conditions of lease agreement - Petitioners to quarry 
minerals in the land - To transport the same to any 
place of business of their choice - Petitioners found 
the availability of rough stones in big sizes - Petition- 
ers seeking permission to quarry big rough stones in 
blocks and remove the said blocks - No permission 
was granted - A writ petition by the petitioners for 
issue of a writ of mandamus - Directing the Govern- 
ment to forbear from interfering with right to quarry 
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and remove rough stones - Writ petition allowed. 
(B) Tamil Nadu Mineral Concession Rules (1959), 
Rule 8(1)(a) - Rough stone meaning of - To be 
understood in common parlance. 

(C) Tamil Nadu Mineral Concession Rules (1959), 
Rule 8(1) (a) - Lease granted to quarry stones - Date 
of commencement of the lease - Date on which 
delivery of possession of the property was given. 
The District Collector of Salem called for applica- 
tion for grant ofa right toquarry in respect ofcertain 
quarry under Rule8(1)(a) ofthe Tamil Nadu Mineral 
Concession Rules, 1959. The petitioners being 
repatriates entitled for preference in the right to 
quarry, applied, for quarrying ofan extent of 1,10.0 
hectares. The District Collector after following the 
rules and regulations granted lease in favour of the 
petitioners for period from 19.7.1992 to 31.12.1994 
and entered into lease agreement dated 14.7.1992 
after making an inspection after satisfying the re- 
quirements. The petitioners were putin possession 
of the respective lands and they started quarrying. As 
perthe terms and conditions oflease agreement, they 
should be allowed to enjoy the quarrying to extract 
the mineralsin thelandand transport thesameto any 
place of business of their choice. While quarrying 
operations were carried on, the petitioners found 
availability of rough stones in long sizes. Hence, 
they applied to the first respondentseeking permis- 
sion toquarry, roughstones in blocks and remove the 
said blocks. The District Collector did not reply to 
the application made by the petitioners in this regard 
orallow to quarry thestones inblocks and to remove 
thesame. Inspite of repeated requests no permission 
was granted by theauthorities. Under these circum- 
stances, the writ petitions are filed for issue of writ of 
mandamus directing the respondents to forbear from 
interfering with the petitioner right to quarry and 
remove theroughstones in blocks. Thewrit petitions 
areallowed. 

Held: The court is unable to accept the contention 
advanced on behalfoftherespondents that therough 
stones referred toin the notification issued the under 
Rule 8(1)(a) of the Rules or in the lease deeds as 
confined to quarrying for purpose of jelly or rough 
stones in smaller size alone for the following rea- 
sons. 

(i) Either the notification or lease deeds do not 
specify or confine quarrying of rough stones for 
purposes of ‘jelly’ or only to stones of small sizes; 
(ii) There is no prohibition as can be seen from the 
notification or terms of the leasedeeds for quarrying 
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rough stones in big size or blocks; 

(iii) The notification was admittedly issued under 
Rule&(1)(a) of the Rules for granting lease to quarry 
roughstones and itwas not the oneissued under Rule 
8-Aor8-Cofthe Rules (iv) The word ‘roughstone’ 
is notdefined either under the Act or under the Rules. 
In the absence of any definition or explanation or 
specification either in the Rules orin thenotification 
orin thelease deeds, the word ‘rough stone’ must be 
understood in the common parlance. If that be so, 
‘rough stone’ cannot be related to any size and it 
cannot be confined to rough stones of small size 
orly. There is no reason why ‘roughstones’ ofbigger 
sizeor blocks should be excluded from ‘roughstones’. 
A roughstone does not cease to beso depending on 
size. Itwas open to the respondents to restrict quar- 
rying ofroughstones in small size for ‘gundukal’ or 
‘jallikal’ and also to prohibit producing of rough 
stones in big blocks orsizes as was done in few other 
cases expressly (W.A.No.1114 of 1993, dated 
29.10.1993). [Para. 11] 
From the judgment of the Division Bench in Writ 
Appeal Nos.961 to 965 of 1992 it is clear that the 
lease would comeinto force from the date on which 
the delivery of possession of the property was given. 
In thosecases, directions were given to permit all the 
writ petitioners to quarry for the full period ofthree 
years from the dateofhanding over possession of the 
site even though the lease period of three years was 
already over as per the terms of the lease deeds. 
Case referred to: 

Shrilekha Vidyarthi v. State of U.P., ALR. 1991 S.C. 
537. [Para. 14] 

A.R.L.Sundaresan, for Petitioners. 
V.R.Rajasekaran, Government Advocate, for Re- 
spondents. 

The Court made the following 

ORDER: Having regard to similar facts and com- 
mon questions of law that arise for consideration in 
these writ petitions, they were heard together and 
they are disposed of conveniently by this common 
order. 

2. Inshort the facts leading to thesewrit petitions are: 
The first respondent called for application for grant 
ofright to quarry in respect of certain quarry under 
Rule8(1)(a) of The Tamil Nadu Mineral Concession 
Rules, 1959, (for short ‘the Rules’) in the District 
Gazette, Salem, the petitioners being repatriates, 
entitled for preference in the rightofquarry, applied 
for the quarries in Survey No.492 of an extent of 
1.10.0 hectares at Kannamoochi Village, Mettur 
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Taluk, Salem District, in Survey No.6 to an extentof 
5.00.0 hectares at Anaikattipalayam Village, 
Rasipuram Taluk, Salem District respectively. The 
firstrespondentafter following the rulesand regula- 
tions, granted lease in favour of the petitioners for 
the period from 14.7.1992to 31.12.1994 and entered 
into lease agreement dated 14.7.1992 after making 
aninspection and after satisfying therequirements. 
The petitioners were put in possession of the respec- 
tive lands and they started quarrying. As per the 
terms andconditionsofleaseagreement, theyshould 
be allowed to enjoy the quarrying to extract the 
minerals in the land and transport the same to any 
place of business of their choice. While quarrying 
operations werecarried on, the petitioners found the 
availability of rough stones in big sizes (in blocks). 
Hence, they applied to the first respondent, seeking 
permission to quarry rough stones in blocks and 
remove thesaid blocks. The first respondent did not 
reply to the applications made by the petitioners 
either rejecting or allowing to quarry the stones in 
blocks and to remove thesame. Inspite of repeated 
requests, no permission was granted by theauthori- 
ties. Under the circumstances, these writ petitions 
are filed for issue of writ of mandamus, directing the 
respondents to forbear from interfering with peti- 
tioners right to quarryand remove the roughstones 
in blocks from the respective survey numbers, in 
respect of which, lease agreements are executed, 
contending that in the terms and conditions of the 
lease agreement, there is no prohibition to quarry 
rough stone in blocks. As per the terms and condi- 
tions of lease and in the absence of prohibition to 
quarry rough stones in blocks, the petitioners cannot 
be prohibited from quarrying the rough stones in 
blocks and in removing or transporting the same. 
According to the petitioners, insimilar situation, the 
Division Bench of this Court inN.Ganapathy v. The 
Collector of Chingleput at Kanchipuram, 
W.A.No.988 of 1988 had taken the view that the 
State Government having not choosen to impose 
certain conditions, the Collector had no jurisdiction 
to either introduce or insist on such conditions. 
Similarly, in Genghadaran v. The Collector of North 
Arcot Ambedkar District at Vellore and another, 
W.A.No.690 of 1990, the Division Bench of this 
Court has held that no new conditions can be im- 
posed apart from what had already been imposed in 
lease agreement. It is further submitted that in 
W.M.P.No,4977 of 1992 in W.P.No.3542 of 1992 
andin W.M.P.No.10768 0f1992in W.P.No.7464 of 
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1992, this Court granted order ofinjunction and that 
the petitioners are similarly placed. It is the further 
case of the petitioners that this Courtin W.P. 14879 
of 1992 has held that when there is no condition in 
the lease agreement, prohibiting the petitioner to 
quarry roughstonein blocks, the respondentsshould 
not interfere with the petitioner’s right to quarry, 
remove and transport the rough stone in blocks. In 
the lease agreement of the petitioners there is no 
condition restricting thesize ofstoneand assuch the 
petitioners are entitled to quarry rough stone in 
blocksand transport thesame to the place ofbusiness 
of their choice, subject to their paying necessary 
seigniorage fee. On these grounds, the petitioners 
havesought for thereliefs in these writ petitions. The 
petitioners sought for amendment of prayer in the 
writ petitions in W.M.P.Nos.17934 and 17935 of 
1994, The said W.M.Ps. were allowed as the prayer 
madein theamendment applications wereonly con- 
sequential and based on the facts already pleaded. 
Further the amendment applications were also not 
opposed. 

3. The first respondent directed the grant oflease in 
favour of the petitioners on 18.5.1992, the lease 
deeds were executed by the firstrespondent only on 
14.7.1992, though the lease deed was executed on 
14.7.1992, the same was not handed over to the 
petitioners for a long time; only after the Division 
Bench of this Court in a batch of writ appeals in 
Durairaj and others v. The District Collector, Salem, 
W.A.Nos.78 to 82 of 1993 disposed on 11.3.1993, 
directed the first respondent to hand over the lease 
agreement executed on 14.7.1992 for registration. 
The lease agreement in respect of the petitioner in 
W.P.No.18098 of 1993 was registered only on 
3.2.1993 and the petitioner took possession of the 
quarry on thesame date. In W.P.No.18099 of 1993, 
the lease agreement was handed over to the peti- 
tioneron30.4.1993 and the document was registered 
only on 27.8.1993. In the proceedings dated 
30.4.1993, it is clearly stated that the delay was 
caused due to administrative reasons. The petition- 
ers, on the basis of judgment of this Court contend 
that they should be allowed to quarry for full dura- 
tion reckoning the period commencing from thedate 
of registration of lease deed and taking over the 
possession irrespective of the dates mentioned in the 
lease agreement. In view of this position as already 
stated above, the petitioners, have sought foramend- 
ment in the prayers that the respondents in 
W.P.No.18098 of 1993 should be restrained from 
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interfering with the petitioner’s right to quarry and 
remove the roughstonein blocks upto3.2.1996and 
they should be restrained from interfering with the 
petitioner’s right to quarry and remove the rough 
stones in block in W.P.No.18099 of 1993 upto 
28.6.1996. 
4. The respondents have filed counter-affidavits these 
writ petitions stating counter affidavits in thesewrit 
petitions stating that notification inviting applica- 
tions to quarry rough stones in various survey num- 
bersin Salem District fora period of three years from 
1.1.1992 to 31.12.1994 was published in Salem Dis- 
trict Gazette Extra-ordinary dated 31.3.1992 under 
Rule8(1)(a) ofthe Rules; the petitioners, repatriates 
from Srilanka applied seeking lease to quarry in 
respect of the respective quarries. They were granted 
leases and Lease deeds were executed on 14.7.1992. 
At that stage, Tamil Nadu Minerals Limited 
(TAMIN), Madrassent Telex requesting the District 
Collector to refer to TAMIN thearea thatare notified 
in District Gazette auctioning rough stones so that 
valuable export worthy blocks are not wasted by the 
grant oflease in respect of rough stones. Under the 
circumstances, lease agreements were not handed 
over to the petitioners for registration. However, 
after disposal of Writ Appeal Nos.78 to 82 of 1993, 


directing the Collector to get leasedeeds registered- 


within four weeks and pursuant to the request of the 
petitioners and in thelightoftheorders passed in the 
above mentioned writ appeals, lease agreements 
were handed over for registration. It is the specific 
contention of the respondents that the leases were 
granted to the petitioners only for excavating the 
roughstones under Rule 8(1)(a) ofthe Rulesand the 
petitioners are not entitled to quarrystone blocks in 
big size. As such the request of the petitioners to 
permit them to quarrystones in blocks of big size was 
not considered. The Gazette Notification published 
in the Gazette, inviting applications dated 13.3.1992 
was under Rule 8(1)(a) in respect of quarrying rough 
stones. It is admitted that the lease agreement was 
handed over to the petitioner in W.P.1809 of 1993 
for registration only on 30.4.1993 after the disposal 
ofand having regard to order passed in W.A.Nos.78 
to 82 of 1993. Similarly the lease deed in the case of 
petitioner in W.P.No.18098 of 1993 was handed 
over to him on 4.1.1993 and thesamewas registered 
on3.2.1993. Itis the further case of the respondents 
that as per the terms of lease the petitioners are 
entitled to quarry only rough stones, as can beseen 
from the clauses of the lease deed, as they speak of 
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only rough stones and not rough stone blocks. Ac- 
cording to the respondents, ‘rough stone’ does not 
mean ‘roughstone in block’. Further, according to 
therespondents, Rule8(1)(a) of the Rules, doesnot 
provide for granting permission for quarrying rough 
stone blocks ofbigger size. and that quarrying lease 
granted to the petitionersshould be understood and 
confined to rough stoneand jelly and not for produc- 
ing blocks in bigger size, which are used for orna- 
mental and decorative purposeand of export worth 
innature. 

5.ShriA.R.L.Sundareshan, the learned counsel for 
the petitioners urged that the notification inviting 
applications for quarry, published in the gazette 
dated 13.3.1992 specifically states about rough stones 
and the lease deeds in various clauses also speak of 
rough stones. The order of confirmation by the first 
respondent made on 18.5.1992 relates to the confir- 
mation of lease for quarrying rough stones. Having 
regard to language of Rule 8(1)(a) read with the 
notification terms of lease deed and the order of 
confirmation of the first respondent there is no war- 
rant to confine quarrying activities only to rough 
stones and jelly. Further there is no basis to exclude 
quarrying ofstones in big blocks. For no faultof the 
petitioners, the duration, or the period ofleaseshould 
not be curtailed, inasmuch as there was delay in 
handing over the lease agreements for registration 
and in the handing over possession ofthe lands tothe 
petitioners by the respondent. According to the 
learned counsel, the petitionersare entitled for quar- 
tying for full period of three years having regard to 
the delay caused by the respondents in handingover 
the agreements for registration and in handing over 
the possession of the land; notwithstanding the pe- 
riod mentioned in the lease agreement is otherwise. 
6. Mr. V.R.Rajasekaran, the learned Government 
Advocate representing the respondents urged that 
the respondentsarerightin not granting permission 
to the petitioners to quarry stones in big blocks 
having regard to the language of Rule 8(1)(a), terms 
oflease deed and notification inviting applications. 
The petitioners are not entitled to quarrystones in 
big blocks. The petitioners areentitled only toquarry 
roughstones and jelly. According to him, the expres- 
sion ‘rough stones’ does not include ‘stones in big 
blocks’ l 

7. Both the learned counsel have placed reliance on 
ten decisionsin support oftheir contentionsand their 
point of view. I will refer to and consider them 
hereinafter. 


H Palaniyandi v. The District Collector (Shivaraj Patil, J.) 


8. In the light of the submissions of the learned 
counsel for the parties the following two questions 
arise for consideration: 
(i) Whether the petitionersareentitled to quarry 
remove and transport the stone blocks in big 
sizes having regard to thecontention that ‘rough 
stone’ does not include ‘stones in big blocks’? 
and 
(ii) Whether the petitioners are entitled to quarry 
fora full actual duration of three years from the 
date of registration of lease agreement notwith- 
standing the period mentioned in the respective 
leaseapreements. 
9. I have given my careful consideration to the 
questions raised in the light of the arguments ad- 
vanced by the learned counsel for the parties and 
materia] that is placed on record. 
10. The fo:!owing facts are not in dispute. The 
respondents called for applications for the grant of 
right to quarry in respect of certain quarries under 
Rule8(1)(a) ofthe Tamil Nadu Minor Mineral Con- 
cession Rules, 1959; the petitioners, being Srilanka 
repatriates were entitled for preferential treatment. 
Anotice Rc.No.3885/91-Mines-B, dated 10.3.1992 
issued by the first respondentwas published inSalem 
District Gazette, Special Publication, dated 13.3.1992 
invitingapplications for taking stone quarries under 
Rule8(1)(a) ofthe Rules for the period from 1.1.1992 
to 31.12.1992 in respect of various areas including 
the quarries in the two lands in question; the first 
respondent after following the procedures and Rules 
granted lease in favour of the petitioners for the 
period from 14.7.1992 to 31.12.1994 and entered 
intoa lease agreement, dated 14.7.19920n the basis 
of the spot inspection and after satisfying the re- 
quirements; in the lease deeds also in clauses 2(1),3, 
6(10), 8(2) and 10(3),a specific reference is made to 
rough stones, there is no prohibition in the lease 
deeds to quarry rough stones in big size or blocks. 
The lease deeds were actually registered on 3.2.1993 
and27.8.1993 respectively. Delay in registering the 
lease deeds was not onaccount ofthe petitionersbut 
due to administrative reasons on the part of the 
respondents. 
11. Let me nowconsider the rival arguments of the 
learned counsel for the parties proceeding on the 
basis of these admitted facts. The notice inviting 
applications for the grant of lease for quarrying 
Tough stones was issued by the first respondentunder 
Rule8(1)(a) ofthe Rules, considering roughstoneas 
minor mineral. It is not a minor mineral covered 
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under Rules 8-A and 8-C. of the Rules, even accord- 
ing to the respondents. Rules 8-A and 8-C of the 
Rules deal with lease of quarries to private persons 
or State Government, Company or Corporation 
owned or controlled by the State Government in 
respect ofblack, red, pink, and gray (green) (white) 
or othercoloured or multicoloured granites or any 
other rocksuitable for use as omamental and deco- 
Tative stones. Since the notice in the instant case was 
notissued under Rule8-A or 8-CoftheRulesandit 
was issued under Rule 8(1)(a) of the Rules, specify- 
ing the quarry in respect of rough stones, it is to be 
accepted that the lease granted for quarrying rough 
stonesis under Rule8(1)(a) ofthe Rules. Itis not the 
case..... ofthe respondents that the petitioners are 
quarrying or seeking to quarry granites or any rock 
suitable for useas ornamental and decorative stones 
falling under Rules 8-Aand8-Cof the Rules. Their 
contentionis that the petitioners cannot quarry rough 
stones in bigsizeor blocks. Itis contended that under 
Rule&(1)(a) of the Rules, the lease granted to quarry 
roughstoneshould be understood and construed to 
quarry only for the purpose of ‘jelly’ and not produc- 
ing blocks in bigger size which are used for orna- 
mental and decorative purpose. [am unable toaccept 
_this contention advanced on behalf of the respond- 
“ents that the roughstones referred to in the notifica- 
tion issued under Rule 8(1)(a) ofthe Rules or in the 
lease deeds as confined to quarrying for purposeof 
jelly or rough stones in smaller size alone for the 
following reasons: 
(i) Either the notification or lease deeds do not 
specify or confine quarrying of rough stones for 
purposes of ‘jelly’ or only to stones of small 
sizes; 
(ii) There is no prohibition as can be seen from 
the notification or terms of the lease deeds for 
quarrying rough stones in big size or blocks; 
(iii) The notification was admittedly issued Rule 
8(1)(a) of the Rules for granting lease to quarry 
` roughstones and it was not the oneissucd under 
Rule 8-Aor8-Cofthe Rules: 
. (iv) The word ‘rough stone’ is not defined either 
under the Act or under the Rules: 
In the absence of any definition or explanation or 
specification either in the Rules orin the notification 
orin the leasedeeds, the word ‘rough stone’ must be 
understood in the common parlance. If that beso, 
‘rough stone’ cannot be related to any size and it 
cannot be confined to rough stones of small si 
only. There is no reason why ‘roughstones’ of bigge 
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size or blocks should be excluded from ‘roughstones’. 
Aroughstone does not cease to beso depending on 
size. Itwas open to the respondents to restrict quar- 
rying ofroughstones in small size for ‘gundukal or 
‘jallikal’ and also to prohibit producing of rough 
stones in big blocks orsizes as was done in few other 
cases expressly. (See Order in W.A.No.114 0f 1993, 
dated 29.10.1993). 

12. The notice inviting applications for the grant of 
lease was gazetted on 13.3.1992 for taking stone 
quarries on lease for the period commending from 
1.1.1992 to 31.12.1994, The lease agreements were 
madeon14.7.1992. But forno fault of the petitioners 
there was delay on the part of the respondents in 
handing over the lease deeds to the petitioners for 
registration. In the case of the petitioner in Writ 
Petition No.18098 of 1993, the lease deed was handed 
over to him on 4.1.1993 and it was registered on 
3.2.1993. In thecaseofthe petitionerin Writ Petition 
No.18099 of 1993. the lease agreement was handed 
over to the petitioner only on 30.4.1993 and it was 
registered only on 27.8.1993. The explanation for 
the delay in handing over the documents to the 
petitioners for registration is that after the lease 
decds were executed, Tamil Nadu Minerals Limited 


(TAMIN) intervenedstating that the petitioners were. 


not entitled to quarry rough stones in big blocks 
under Rule 8(1)(a} ofthe Rules. After thedis posal of 
the Writ Appeal Nos.78 to 82 of 1993 in similar cases 
on 11.3.1993, the respondents handed over the lease 
deeds for registration. Thus, itis clear that the delay 
was on the part ofthe first and second respondents 
and the petitioners were notat fault in registering the 
lease deeds late. 

13. Let me now refer to the decisions cited by the 
learned counsel for the parties in support of their 
respective contentions. Writ Appeal Nos.78 1082 of 
1993 disposed ofon 11.3.1993 were directed against 
the common order passed by learned single Judge 
disposing of the Writ Petition Nos.13457 to 13461 of 
1992. The writ petitioners had sought for the issu- 
ance ofa writ ofmandamus, directing the respond- 
ent, the District Collector, Salem in those writ peti- 
tions, to get the lease deeds registered. Itis pertinent 
to mention here that the petitioners in those writ 
petitions were also the persons who had applied for 
the grant ofquarry lease ofrough stones in response 
to thevery notification dated 13.3.1992 pursuant to 
which alone the petitioners in the instant cases also 
had applied forthe grantoflease for quarryingrough 
stones. The facts in those writ petitions are identical 
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to the facts in the writ petitions on hand. Learned 
single Judge held that earlier the respondents, at the 
request of the Assistant Geologist (Mines) and the 
Special Deputy Tahsildar (Mines) felt that theareas 
inquestion could be leased out to the appellants for 
rough stone quarrying, However,subsequently the 
Deputy Director of Geology certified about theavail- 
ability ofvaluable minerals in the areas leased out to 
the petitioners and in view of the certificate issued 
bythe Deputy Director of Geology, theaction earlier 
initiated by the respondents under Rule 8(1) of the 
Rules was inappropriateand that thewrit petitioners 
could not takeadvantage of the mistake which crept 
in, inthe grantoflease in their favour. Ona detailed 
examination of the facts and records, the Division 
Bench of this Court in the abovementioned Writ 
Appeal Nos.78 to 82 of 1993 found that the leases 
granted to the petitioners/appellants in regard to the 
roughstone under Rule3(1) ofthe Rules was inorder 
and that there was no material toshow that the lands 
in question had good coloured granite of export 
worthy nature. In that view, rejecting all the conten- 
tions of the respondents in the writ appeals the 
Division Bench of this Court allowed the said writ 
appeals and set aside the common order passed by 
the learned single Judge passed in the writ petitions 
and directed for the registration of the lease deeds 
executed on 14.7.1992 within four weeks. In the case 
of the petitions on hand, similar lease deeds were 
executedon thesame day, Łe. on 14.7.1992, pursuant 
tothesame notice issued under Rule8(1)(a)ofthe 
Rules, by thesame respondent, which was gazetted 
on 13.3.1992. As stated by the respondents them- 
selves, the lease deeds were handed over to the 
petitioners for registration. after disposal of thesaid 
writappeals. The judgment of the Division Benchin 
the aforementioned writ appeals, in my view sup- 
ports the case of the petitioners. 

14. In Writ Appeal Nos.961 to 965 of 1992, the 
question that arose for consideration was whether 
the period of three years oflease should be taken as 
mentioned in the lease agreement or the period of 
three years should be counted from the date of 
handing over of possession of the lands for quarry- 
ing. The facts leading to those writ appeals were the 
lessees filed writ petitions not to disturb their posses- 
sionor quarrying operations till they complete the 
period of three years from the date of handing over 
possession. The learned single Judge in those writ 
petition directed the respondents to dispose of the 
applications filed by the writ petitioners for grant of 
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renewal of their respective lease within a period of 
eight weeks and tillsuch time the respondentsshould 
not dispossess the petitioners from the quarries by 
way of lease in favour of third parties. Not being 
satisfied with the order of the learned single Judge, 
the writ appeals were filed. The Division Bench of 
this Court while partly allowing the said Writ Ap- 
peals has directed that the petitioners should be 
permitted to quarry for the full period of three years 
from the date ofhanding over possession of thesite. 
Before the Division Bench, learned counsel for the 
petitioners cited a decisionof the Supreme Courtin 
Shrilekha Vidyarthi v. State of U.P., A.I.R. 1991 S.C. 
537, for the proposition that the respondentsshould 
notrely upon theexecution ofthe lease deed, alone 
having regard to the fact that the lessor was in the 
commanding position. The Division Bench of this 
Courtin paragraphs 5 and 6 of the Judgment in the 
said writ appeals has held thus: 
5. At the time of hearing of the appeals, learned 
counsel for the appellants brought to our notice 
the judgment made in Pallava Granite Industries 
v. The Collector of South Arcot District at 
Cuddalore and others, W.P.No.1529 of 1984 
dated 22.3.1984. This judgmentis relied upon by 
the learned counsel for the appellants for the 
proposition that ina similar case learned Judge 
(Ratnavel Pandian, J.as he then was), has issued 


awrit of mandamus forbearing the respondents: 


from interfering with theright of the petitioner to 
quarry black granite in Survey No.417, till 
22.4.1984 i.e. till the full period often year from 
the actual date on which the writ petitioner was 
not put into possession of the property. 

6. Learned Government Advocate appearing for 
the respondents is unable to point outany other 
judgment contrary to the proposition laid in the 
abovesaid decision. Even otherwise, the lease 
period will take into effect not from the date of 
leases but only from the date of delivery of 
possession in the respective writ petitioners who 
are the lessees in all these cases. The respondents 
cannot take advantage of the fact that the lease 
deeds were executed ona particular dateand that 
itwould come into force only from the deed. The 
lease would come into force only from the date 
on which delivery of possession of land is given 
to the lessees. Having delivered possession only 
on subsequent date, the respondents cannot take 
advantage of the date on which the lease was 
executed and state that theleasewouldcomeinto 
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force only from the date on which the lease deed 
was executed by the respective lessees. In the 
circumstances, we hold that the lease deed would 
come into force at only from the date on which 
delivery of possession of the property was given. 
Therefore, we retain the order of the learned 
single Judge viz., the renewal applications also 
should be considered and disposal ofas directed 
bythe learned singleJudge. Weare notinterfer- 
ingwith that portion of the order. Butat thesame 
time, we issue a writ of mandamus as prayed for 
by the respectivewrit petitioner that theyshould 
not bedisturbed till the full period ofthreeyears 
from the date of handing over of possession is 
over. The petitioner in each writ petition should 
be permitted to quarry for the full period of three 
years from the date ofhanding over possession of 
site even if the lease period of three years is 
already over as per the terms of the lease deeds.” 
From this Judgment, it is clear that the lease would 
come into force from the date on which the delivery 
of possession of the property was given. In those 
cases, directions were given to permit all the writ 
petitioners to quarry for the full period of three years 
from the date ofhanding over possession of the site 
even though the lease period of three years was 
already over as per the terms of the lease deeds. 
15. The judgment dated 9.4.1991 made in Writ Ap- 
peal No.429 of 1991 was relied upon by learned 
Government Advocate to contend otherwise. That 
was a casein whicha writ ofcertionarified mandamus 
was sought to quash the order dated 22.6.1989 and 
clause (4) of the lease deed relating to the period of 
expiry of the lease and to direct thesecond respond- 
ent to grant quarry lease for a complete period of 
threeyears commencing from 19.7.1990 to 18.7.1993. 
The said writ appeal was disposed of at thestage of 
admission. The appellant/writ petitioner filed Writ 
Petition No.1835 of 1991 invoking the doctrine of 
promissory estoppel, which was dismissed by learned 
single Judge. The writ petitioner/appellant had par- 
ticipated in auction for stone quarry. The auction 
period was fora period of three years from 1.7.1988 
to 30.6.1991. After giving a security deposit on 
17.11.1989, the agreement was executed between 
the parties on 19.7.1990. Clause (4) of the said 
agreement provided that the premises shall be held 
by the lessee for the term of period from 19.7.1990 to 
39.6.1991. The writ petitioner alleged that he relied 
uponsome representations and assurance given by 
the authorities and invested huge sums and thereby 
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changed his position. As such hesought leave fora 
period of three years from 1990 till the end of 1993. 
Considering these facts, learned single Judge dis- 
missed the Writ Petition No.1835 of 1991. Thesame 
argumentwas repeated before the Division Benchof 
this Courtin thewrit appeal. The Division Benchof 
this Court took the view that there was not even the 
minimal factual foundation laid down in the writ 
petition for invoking the doctrine of promissory 
estoppel. In those circumstances it was held that the 
writ petitioner/appellant was bound the document 
executed stating that the so called representation 
cannot be preferred to the written agreement ex- 
ecuted between the parties and that the agreement 
cannotbere-written tosubstituteclause (4) through 
writ proceedings. In that view, the said writ appeal 
was dismissed at the stage of admission. The said 
judgment of the Division Bench does not advance 
` the case of the respondents. 
Thatwrit appeal was dismissed at thestage ofadmis- 
sion, wherein the question whether the period of 
quarry lease should be taken as commencing from 
the date of period mentioned in the lease deed or 
from the date of handing over possession of the land 
did not arise for consideration specifically and di- 
rectly. That was the case where in the writ petition- 
er’s claim was based on the principles of promissory 
estoppel. The judgment of the Division Bench dated 
23.3.1993 made in Writ Appeal Nos.961 to 965 of 
1992 is directly on the point, having considered the 
rival contentions of both the parties on thespecific 
question as to the period of commencing of the lease 
ie. whether it is from the date as mentioned in the 
lease deed or from the date of handing over posses- 
sion of the property. The Order in Writ Appeal 
No.1114 of 1993, delivered on 29.10.1993 was the 
another judgmentcited by the learned Government 
Advocate. Briefly stated the facts leading to the said 
judgment were: Writ Petition No.14879 of 1992 was 
filed seeking a writ of mandamus forbearing the 
respondents from interfering with the petitioner’s 
right toquarry and remove theroughstonein blocks. 
Learned single Judge ofthis Court allowed the said 
writ petition and issued the writ as sought for. The 
respondents in the writ petition filed the said writ 
appeal. The point that arose for consideration in the 
said writappeal was whether inthe lightofthe terms 
and conditions contained in the Gazette Notifica- 
tion, dated 16.6.1989, the order of the Collector, 
dated 3.8.1992 and the terms of the lease deed, the 
icarned single Judge, was justified in issuing the writ 
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of mandamus. The notification, dated 16.6.1989 
was issued by the Collector in respect of several 
lands, but the writ petitioner concerned in respect of 
two lands; one Sankar Ansari’s bid offer was ac- 
cepted; the lease deed was accordingly executed in 
his favour fora period of five years. However hedid 
not operate the quarry for the entire period forwhich 
the lease was granted. Thereforea fresh auction was 
conducted on 10.7.1992 for the remaining period of 
two years. The writ petitioner became the highest 
bidder. Consequently, his bid was accepted on 
3.8.1992. A lease deed was also executed. In the 
notification, dated 16.6.1989 itwas specificallystated 
that on the strength of the auction order, multi 
coloured granite stones and blocks should not be 
quarried. Even in the proceedings of the Collector, it 
is stated that on the strength of the order multi 
coloured granite stone bits for polishing business 
should not be quarried. Stones more than 30 cubic 
centimetre in size should not be cut and removed. 
Further in the lease deed, there were several condi- 
tions. Condition No.3 says that the lease granted is 
only for quarrying rough stones for construction 
purposes and not for quarrying of blocks or granites 
either for local sales or for export purposes. Condi- 
tion No.4 states that the quarrying operations should 
be stopped on the afternoon of 30.6.1994. Again in 
condition No.10, it is specifically stated that the 
lessee should not take blocks of more than 30 cubic 
centimetre size. Thus, there was prohibition for quar- 
rying multi coloured stones and also the stones of 
morethan 30cubiccentimetre in size. Further from 
the condition stated in the Gazette in that case, itis 
clear that the lease was only for removing ‘jallikal’ 
and ‘gundukal’. ‘Gundukal’ means onlysmall piece 
ofstones used inconstruction for fillingup the gaps 
between twostones. It is on the facts of that case, the 
Division Bench allowed the said writappealandset 
aside the order dated 20.7.1993 passed in Writ Peti- 
tion No.14879 of 1992 and dismissed the writ peti- 
tion holding that having regard to the Gazette noti- 
fication, proceedings of the Collector and the terms 
ofthe lease deed, it was clear that thewrit petitioner 
could not quarry multicoloured stones and also the 
stone blocks of more than 30 cubic centimetre in 
size,and that the parties were bound by the terms of 
the lease. 

16. In this view, I do not think that thesaid judgment 
of the Division Bench supports the case of the re- 
spondents in any way. On the other hand, if the 


. Judgmentis carefully read, thereis an indication that 
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the parties are bound by the terms of thelease. In the 
instant case, the terms of the lease are clear that the 
petitioners are entitled to quarry rough stones and 
thereisno prohibition to quarry rough stones in big 
size or blocks, as in the case of Writ Appeal No.1114 
of 1993. The order, dated 6.6.1991 passed in Writ 
Petition No.15650 of 1990also supports thecase of 
the writ petitioners as can beseen from paragraph 6 
of thesaid Order which reads thus: 
“6. Considering the arguments of 
Mr.Govindarajan, learned counsel for the peti- 
tioner and the learned counsel for the State, Iam 
not able to agree with the contention of the 
learned counsel for the State that the wording of 
the lease agreement has to be restricted to the 
extent he wants it to be restricted. A reading of 
the lease agreementclearly shows that the peti- 
tioner has been granted a lease for quarrying blue 
metal rough stones and nowhereit is confined to 
non blue metal rough stones. So longas the lease 
agreements entered into by the petitioner with 
the State is in force, the petitioner hasa rightto 
quarry and to remove the minerals inaccordance 
with the agreement and the relief prayed for by 
the petitioner has to be granted. In fact, the 
contention of learned counsel appearing for the 
State is something, a new condition in the lease 
agreement, which cannotbe permitted in view of 
the Judgment of the Division Bench relied on by 
learned counsel for the petitioner. Inview of that 
thewrit petition stand allowed. The respondents 
shall not interfere with the petitioner’s right to 
quarry.stones from the quarry especially blue 
metal rough stones, as stated in the lease agree- 
ment. There will be no order as to costs.” 
The orders in Writ Appeal Nos.988 of 1988 and 690 
of 1990 disposed of on 3.4.1989 and 6.8.1991 state 
thatin theabsenceofconditionsin the Rules orlease 
agreements, itis not open to the Collector to impose 
additional or fresh conditions. 
17. On facts of these writ petitions on hand and in 
view of the law laid down by this Court in the various 
decisions aforementioned I hold and conclude that: 
(i) That the petitioners are entitled to quarry, 
removeand transport rough stones in big sizes or. 
blocks also including in big blocks and size in 
accordance with law on the basis of the leases 
granted to them; 
(ii) The petitioners are entitled to quarry for the 
full actual duration of lease from the date of 
registration of he lease agreements, notwith- 
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Standing the period mentioned in the leaseagree- 
ments. 
Ascan be gathered from the counter affidavits filed 
in both these writ petitions, the lease agreement was 
given to the petitioner in W.P.No.18098 of 19930n 
4.1.1993 and itwas registered on3.2.1993 as Docu- 
ment No.143 of 1993 by the District Registrar, Salem. 
The lease agreement in thecase of the petitioner in 
W.P.No.18099 of 1993 was handed over to the peti- 
tioneron30.4.1993 and itwas registered on27.8.1993. 
The lease agreements, in both these cases were 
executed on 14.7.1992 for the period from 14.7.1992 
to 31.12.1994 i.e. for an actual period of 2 years, 5 
months and 17 days. The petitioners were entitled to 
commence quarrying operations from the date of 
registration of the respective lease deeds as can be 
seen from the terms of the leases themselves. In the 
case of the petitioner in W.P.No.18098 of 1993 the 
petitioner, could commence quarrying from3.2.1993 
and in the case of the petitioner in W.P.No.18099 of 
1993 the petitioner could commence from 27.8.1993. 
Havingregard to the abovementioned decisions and 
inview of thediscussions made, both the petitioners 
are entitled to quarry for an actual period of 2 years, 
5 months and 17 days from the respective dates of 
registration of the lease deeds. 
18, In the result for the reasons stated above, I pass 
the following order: 
(i) Thewrit petitions are allowed: 
(ii) The respondentsare directed to forbear from 
interfering with the petitioner’s right to forbear 
from interfering with the petitioners’ right to 
quarry and remove rough stones in blocks orin 
big size also from Survey No.492, measuring an 
extent of 1.10.0 Hecs. situate at Kannamoochi 
Village, Mettur Taluk, Salem District upto 
20.7.1995 and from Survey No.6 part measuring 
an extent of 5.00.0 Hecs at Anaikattipalayam 
Village, Rasipuram Taluk, Salem District upto 
14.2.1996 respectively in accordance with the 
terms and conditions of the lease deeds; and 
(iii) No costs. 


RS. ---- Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Govardhan, J. 
A.S.No.304 of 1983 16th August, 1994. 


M.Sambandam ..Appellant 


v. 
M.Chockalingam ... Respondent. 
(A) Hindu Law - Joint Hindu family - Joint or 
separate - Presumption - Property is that of the 
family or a coparcener’s individual property - Bur- 
den of proof - Division in status and division by 
metes and bounds - Distinction between - Plaintiffs 
contending that partition deed is sham and nominal 
- Burden of proof that family is not joint. ` 

It maybe thatit is well-established principle of law 
that a Hindu family is presumed to be joint and 
undivided until the contrary is proved and the pre- 
sumptionofjointnessis notanabsoluteone. Itisalso 
a well-established rule that the burden of proving 
that the property is joint family property, 
isin the first instance, upon the person who claimsit 
as co-parcenery property, but it is also to be noted 
that the question whether the propertyis joint family 
property or nothas to be decided on the facts ofeach 
case and there cannot be a uniform law. The pre- 
sumption in Hindu Lawis thata family isjoint. There 
can be a division in status among the members ofa 
joint Hindu family by definement ofshares which is 
technically called ‘division in status’ or an actual 
division among them byallotment ofspecific prop- 
erty to each of them which is described as division by 
metes and bounds. The plaintiffcannot be estopped 
from putting forward a case that the partition deed 
under Ex.B-38 was a sham and nominal document 
notintended to beacted upon but was conceived and 
executed with an ulterior object of defeating the 
provisions of the Land Ceiling Act. When the case on 
hand is considered, it cannot bestated that the plain- 
tiffhas to prove the case and the defendant need not 
establish that there is a division. /Paras. 9 and 10] 
(B) Contract Act (IX of 1872), Sec.16 - Plaintiff and 
defendants brothers defendant being elder - Elder 
standing in position of active confidence to defend- 
ant - Plaintiff alleging that he signed partition deed 
because of undue influence - Burden of proof of good 
faith, is on the defendant. 

The plaintiff's specific case is that on accountof the 
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undue influence exercised by his brother, he had 
beena party to the partition deed. In such circum- 
stances, when the plaintiff's case is based on Sec.16 
of the Contract Act, even though ordinarily onus of 
proving undue influenceis on the plaintiffwho sets 
up that plea, in view ofthe fact that thedefendantis 
a person who is standing in the position of active 
confidenceof the plaintiff; itis for him to prove good 
faith of the transaction. The case on hand is an 
exception to the general rule that the onus of proving 
undue influence ordinarily rests on the party who 
sets up that plea since it is for the defendant who is 
enjoying the respect and regard from the plaintiff to 
establish that there was goods faith. /Para. 10] 
(C) Contract Act (IX of 1872), Sec.14 - Partition 
deed brought about by exercising undue influence - 
Void and not voidable - Need not be set aside before 
seeking partition. 

Sinceany document brought into existence by exer- 
cising undueinfluence is only a void documentand 
nota voidable one, therefore, there is no necessity 
forsetting aside the document under Ex.B-38 before 
seeking partition. [Para. 18] 
(D) Limitation Act (XXXVI of 1963), Art.95 - Suit 
for partition - Notice - Defendant sending reply 
pleading partition by metes and bounds on basis of 
a deed brought about by exercising undue influence 
- Limitation - Starting point. 

As per Art.95 of the Limitation Act, the period of 
limitation of three years with start from the date of 
the wrong being committed to the plaintiff. The 
defendant has sent a reply under Ex.A-4 on 
17.11.1975 in which he has pleaded partition by 
metes and bounds and has committed the wrong to 
the plaintiff. Therefore, itis only from thedate ofthe 
replynotice under Ex-A-4, the period oflimitation 
has to be calculated. [Para. 20] 
Cases referred to: 

Rukhmabai v. Lala Laxminarayan, ALR. 1960 
S.C. 335: 1960 S.C.J. 433. [Para. 10] 

A.Venkappa Bhatta v. Gangamma, AIR. 1988 
Ker. 133. {Para. 10] 

Ladli Parshad Jaiswal v. The Karnal Distilery Com- 
pany Limited, Karnal, (1964)2 S.C.J. 12. {Para. 17] 
Kaka Hajee Md. Ishaque Sahib v. Kaka Md. Saddiq 
Sahib, (1970)1 M.L.J. 207. [Para. 18] 
R.Singaravelan, for Appellant. 

M.Satyanarayanan, for Respondent. 

The Courtdelivered the following 

JUDGMENT: The plaintiffis the appellant herein. 
The averments in the plaint are briefly as follows: 


m Sambandamv. Chockalingam (Govardhan, J.) 


The plaintiffand the defendant are thesons of one 
Manickam Pillai. They constituted a Hindu undi- 
vided joint family, owning and possessing extensive 
immovable properties. The family was managed by 
Manickam Pillai till 1953 and the management of 
the family estate was taken over the defendantas the 
eldest mai: member of the family from 1953. The 
two sisters of the plaintiff and the defendant were 
already given in marriage, during the life time of 
Manickam Pillai. When the father died in 1953 the 
plaintiffwas aged about 18 years and the defendant 
was aged about 33 years. The defendant, taking 
advantage of the emotional upheaval of the adoles- 
centof the plaintiff, treated the plaintiffas puppetin 
his hand: The marriage of the defendant was cel- 
ebrated by the father at the cost of the joint family 
funds. Thereare four children to the defendant. The 
eldest was graduated from Regional Engineering 
Collegeand after graduation he was sent to United 
States of America for further studies at the cost of the 
joint family. The second and third sons are having 
collegiate education. The fourthson is doing medi- 
caleducation. The marriage of the plaintiffwith his 
sister’s daughter was performed at the expenses of 
-his sister’s husband. The defendant was having his 
family at Trichy for about 15 years and then he 
shifted it to Madras finally. He was serving in several 
stations in the Agriculture Department and he was 
incurring expenses for dual establishment. The sal- 
ary drawn by him could not be sufficient to cater to 
the copious and luxurious needs of his family. It is 
only from the earning and income from the joint 
family properties, the defendant, was meeting out 
his family expenses and was also advancing loan to 
several persons in thename ofbenamidhars. In 1960 
when the Government envisaged the programmeof 
land ceiling the defendant having become apprehen- 
sive hustled to drawa partition deed in respect ofa 
portion ofthe properties of the joint familyinorder 
to evade the net of the proposed Land Ceiling Act. 
Butitwas not intended to be operativeand thesame 
was only for the purpose ofavoiding the Land Ceil- 
ing Act. A document purporting to be a partition 
deed was executed by the plaintiff only and for the 
purpose of shielding against the on-slaught of the 
Land Ceiling Legislation. It was never the intention 
of the parties to cause severance of thestatus of the 
Hindyundivided family and this family continued to 
be joint. The plaintiffwas subjecting himself to the 
rigour of discipline which the defendant imposed on 
him and the plaintiffhas never had any say either in 
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the matter ofadministration of the family affairs or 
in other areas ofaction. Hehadsenta lawyer's notice 
on 1.10.1975 to the defendant demanding partition, 
for which the defendant has sent a frivolous reply. 
The defendantin his reply hasstated that severance 
of status has taken place between the parties by 
means of partition agreement of the year 1957 and 
the partition deed of the year 1960. There had never 
beenany partition of the family properties either by 
metes and bounds or by severance in status. The 
family continued to be joint despite the so-called 
partition agreement. The parties had been in posses- 
sion andenjoyment ofthe properties as co-parceners 
jointly. The defendantattempts to banish the plain- 
tiff from the suit properties in the guise of the said 
documents. Both the parties have jointly executed 
sale deeds in the year 1958. Mortgages from various 
parties for unpaid sale consideration of the joint 
family properties were obtained and the unpaid sale 
consideration was collected by the defendant as 
Manager ofthe HIndu undivided family estates. He 
hadalso purchased properties in the joint names of 
both parties in 1961, and it has been disposed of in 
the year 1970 and the sale proceeds were collected 
bythe defendant. In 1964, the defendant purchased 
propertyin the nameofthe plaintiffand thesaledeed 
Originally was written in the name of the defendant 
and subsequently altered inthename ofthe plaintiff. 
The family properties were mortgaged to the Co- 
operative Land Development Bank. The property 
referred to in Dschedule have been alienated by the 
defendant. The alienations were fixed by the defend- 
antand the sale price of the properties was negoti- 
ated only by him. Thesale price received were taken 
only by the defendant. The defendant has purchased 
building properties in the name ofthe plaintiffand 
the sale consideration was paid out of the joint 
family funds. The plaintiff has been residing in the 
ancestral house all these years. The entire house 
belongs to the parties as well as to their brother-in- 
lawviz., Muthukumaraswamy. Whenone Murugesam 
Pillai fall into arrears of lease amount a mortgage 
deed was obtained in the name of the defendant from 
the said Murugesam Pillai for the leasearrears dueto 
the joint family. The landed properties v ere never 
managed by the plaintiff at any point of time. The 
landed properties in South Arcot District were under 
the cultivation of lessee, the said Murugesam Pillai. 
The lands in Natham village were in the collective 
farming with the lands of Muthukumaraswamy Pillai 
and one Ramanatha Ayyar. Itwas under'the agency 
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of Muthukumaraswamy Pillai, who used to render 
his accounts to the defendant. In respect of the lands 
in Kongarayannallur village, it was cultivated by 
one Sambandam Pillai. The lease amounts were 
collected by the defendant, and he embarked in the 
process of disposing or alienating bulk ofthe items 
ofthe properties both his shareas well as theshare of 
the plaintiff. He is, therefore, liable to render ac- 
count to the plaintiff the earnings and incomearising 
out of the joint family estate inclusive of thecash left 
by their father. Heis also accountable for the invest- 
ments madein the his name. Thesuitis for partition 
ofthe “B,C, EandF” Schedule properties. Sinceall 
the properties in D’ schedule havebeen alienated by 
the defendant no partition is required in respect of 
thesame. In respect of Items 1 to5 of the‘E’ schedule 
properties, whichare belonging to the parties aswell 
as their brother-in-law Muthukumaraswamy in equal 
moities the plaintiff is entitled to 1/4th share in the 
same. 

2. The defendant in his written statement hasstated 
as follows: The plaintiff and defendant are divided 
notonlyin status, but they have already partitioned 
the joint family properties by an agreement dated 
20.7.1957. The partition was confirmed by means of 
aregistered partition deed dated 31.1.1960. Both the 
agreement of partition and the registered partition 
deed were written and executed out of free will, 
consent, and with full knowledge with regard to all 
family properties and separate properties of this 
defendant. No family property was left undivided. 
The parties began to enjoy their respective shares 
from the time, of division separately. Since the 
plaintiffhas not asked for any relief for cancellation 
of the valid partition deed, the suit is liable to be 
dismissed in limini. Since the family properties, 
were already divided and acted upon, there is no 
necessity for any fresh partition. The parties have 
taken legal proceedings for collection ofrent of their 
share of properties separately. The properties pur- 
chased, without the knowledge and consent of the 
defendant, at Kongarayanallur, was sold and thesale 
proceeds also were divided between the parties. 
There was neither re-union nor joint family after 
valid partition. Even before the death of the father, 
thedefendant got large extent of properties from his 
maternal grand-father under a will executed and 
registered by him on 19.1.1924. They are landed 
properties anda portion of house at Natham. They 
are self acquired properties of this defendant. The 
plaintiffis now living ina portion of thesaid house 
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with the permission of the defendant. It is false to 
state that the plaintiff was acting according to the 
wishes of the defendant. It is also false to state that 
the marriage was celebrated at the expenses of the 
joint family and the marriage of the plaintiff was 
celebrated at the expenses of his father-in-law. The 
partition agreement and the partitiondeedwere not 
made to avoid the proceedings of the anticipated 
Land Ceiling Act, as the family never owned large 
extentoflands to attract the provisions of the Land 
Ceiling Act. The properties were looked after by the 
brother-in-law of the plaintiffsince the defendant 
was away from thevillage. Misunderstanding arose 
between the parties after the death of the father, and 
a partition was effected. After division, the proper- 
ties purchased by this defendant by himself were 
under the management of the plaintiffand his father- 
in-law. The plaintiffand his father-in-law are liable 
toaccountin respect of the income from the proper- 
ties in Natham allotted to the plaintiff. The plaintiff 
is in possession of his properties even today. No 
mortgage was taken for the alleged unpaid sale 
consideration by the defendant. Itis false to say that 
the defendant purchased properties inthe name of 
the plaintiff. It is false to say that certain properties 
were notincluded in the partition. Itis not truetosay 
that the entiresale price of Dschedule properties is 
with the defendant. The defendant sold only his 
share ofthe property. The defendant did notcoliect 
any leaseamount of the plaintiff. Therelationship of 
the parties got muchstrained due to theinterference 
of their brother-in-law Muthukumaraswamy Pillai, 
who became the father-in-law of the plaintiff. The 
Suit is barred by time. Item No.7 of the property was 
already partitioned by metes and bounds. Jtems 1 to 
6 and 1.54 acres in R.S.No.255/6 are the self ac- 
quired properties of thedefendant. The defendant is 
also theowner of31 cents ofnatham jariand treesin 
R.S.No.194/1A and also half the house with site, 
trees etc. in R.S.No.194/1A measuring 56cents. The 
properties described in ‘E’ schedule were not the 
joint family properties. These properties were ob- 
tained by the defendant under the will for his benefit. 
The moveables mentioned in ‘F schedule werenot 
in existence. The suit is liable to be dismissed. 

3. Ontheabove pleadings the courtbelow, after trial, 
has held that the plaintiffis not entitled to any of the 
reliefs and dismissed the suit. Aggrieved qver the 
same, the plaintiff has come forward with this ap- 

1. 
4. The point for consideration is: whether the 
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plaintiff is not entitled to partition and separate 
possession as prayed forin the plaint? 
5. Point: According to the plaintiff, thesuit proper- 
ties are the joint family properties of himselfand his 
brother thedefendantand heisentiticd toone-fourth 
share in E schedule and half of the ‘B’ schedule 
properties. The defendant resists the same by con- 
tending that in 1957 there was an agreement for 
partition entered into between the plaintiffand him- 
“self and it was subsequently ratified by means of a 
document dated 13.1.1960 and as per the terms ofthe 
unregistered partitionagreement under Ex.B-37 con- 
firmed by the registered partition deed under Ex.B- 
38 all the joint family properties had been divided 
between them and there is no other property avail- 
able for partition among them. The plaintiff con- 
tends that the partition deed has been broughtinto 
existence to get over the rigour of the Land Ceiling 
Act which was about to be introduced in the Year 
1960 and it was not acted upon at any time and the 
property has been possessed and enjoyed by the 
brothers as a joint family property even after the 
partition deed dated 31.1.1960. 
6. The learned counsel appearing for the appellant 
would argue that in the partition dced, none of the 
properties which were jointly sold by the plaintiff 
and the defendant under Exs.A-5, A-6and A-7 are 
shown as joint family properties and it may be noted 
that even at the time of the agreement for partition 
under Ex.B-37 also, these properties were not con- 
sidered asjoint family properties since theywerenot 
shown in the partition agreementand that would go 
to show that the partition agreement is adocument 
brought into existence to give a colour of reality to 
the partition deed under Ex.B-38. The documents 
under Ex.A-5, Ex.A-6 and Ex.A-7 have come into 
existence after the partition agreement. Iftheywere 
the joint family properties ofboth the brothers, there 
is no reason as to why these properties were not 
shown in the agreement for partition. Itwould only 
go to show that Ex.B-37 is a document which has 
come into existence to give a colour of reality to 
Ex.B-38, Ex.A-8 is a copy of the sale deed in favour 
of the plaintiff and the defendant of the year 1961 
and it may be noted that the property purchased by 
the brothers on 29,3.1961 jointly after the alleged 
partition dated 31.1.1960 has been sold by them 
jointly subsequently on 29.10.1970 as evidenced by 
Ex.A-9. This would also go toshow that the theory of 
partition by metes and bounds said to have been 
effected on 31.1.1960 cannot be true since the 
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brothers have jointly purchased and conveyed the 
property mentioned in Exs.A-8 and A-9. Ex.A-10 is 
a sale deed executed by one Ramadurai Iyer in 
favour of the plaintiffand the defendant and there 
are two sale deeds in it. This purchase is of the year 
1960 and according to the plaintiff theconsideration 
for thesame has been paid only by the defendant. It 
is worthwhile to note thatin oneofthesale deeds, the 
name of the defendant has been written and it has 
been struck offand thename ofthe plaintiff has been 
written in it,even though thestamp paperstandsin 
the name of the defendant. Itonly indicates that the 
claim of the defendant that there was aseverance in 
Statussubsequent to the partition agreement dated 
20.7.1957 cannot be true since there is no necessity 
for the brothers going for a purchase on the same 
date. The defendant's case is that their brother-in- 
law who is incidentally the father-in-law of the 
plaintiffhad purchased the properties under Exs.A- 
23,A-24and A-29 and he has not demanded back the 
amount due to him from his brother-in-law who was 
managing the affairs of the defendant’s lands. The 
fact that thesale deeds in Exs.A-23, A-24 and A-29 
have been purchased by the plaintiff in his name 
from out of theamount due to thedefendantalso goes 
toshowthat theclaimofthedefendant that therewas 
a partitionin theyear 1960cannot betruesince there 
was no necessity for such a sale in favour of the 
plaintiffbeing effected with the help ofthe amount 
due to the defendant ifthere was really a partition. 
Ex.A-30 is a letter written by the defendant to one 
Pavadai Pillaiin which the defendant has instructed 
the addressee viz., Pavadai Pillai to makea purchase 
in the name ofthe plaintiff. Itis to be noted that the 
defendant who had earlier stated in his evidence that 
he had not instructed anybody to make purchase in 
the name of the plaintiff, had to concede to the 
recitals in Ex.A-30 when it was put to him during 
cross-examination. If really there was a partition 
among thebrothersas early as 1960, there appears to 
benonecessity for the defendant to give instructions 
to Pavadai Pillai to have the sale deed in thenameof 
his brother. As I have already observed, the defend- 
anthas admitted that hehad not taken anysteps for 
recovery ofany of the amount spent by his brother- 
in-law for purchasing the properties in the name of 
the plaintiff. It cannot be the case if there was a 
division between the brothers as claimed by the 
defendant. 

7. According to the defendant, in his written state- 
ment, the plaintiffhad playeda fraud and gota loan 
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sanctioned in his namewhen he wanted to purchase 
a motor and pumpset. But, in his evidence, he has 
stated that he has borrowed the amount due under 
Ex.A-11 mortgage as a principal borrower and the 
defendantis only asurety. In ExA-11 mortgage not 
only the plaintiffand defendantare the mortgagors 
but their sons are also shown as mortgagors. If the 
defendantborrows money asa principal borrower as 
claimed by him is it not enough that the plaintiff 
affixes his signature as a surety? The joining of the 
children of the plaintiffand also the children of the 
defendantalso inthe mortgage deed under Ex.A-11 
would show that the defendant only wants to gain 
somesupport for this theory of division between the 


brothers by putting forward a case of fraud in his : 


written statement and giving evidence as principal 
borrower and surety in his evidence as principal 
borrower and surety in his evidencewhich are notin 
conformity with each other. 

8. As regards the necessity for executing the agree- 
ment of partition, itis the case ofthe defendant that 
they haveentered into thisagreement under Ex.B-37 
at the instance of their mother who wants to give a 
status to the plaintiffin thesociety and to boost up his 
status in the marriage market. But the marriageofthe 
plaintiff has taken place five years thereafter viz., 
1962. If the intention of the execution of Ex.B-37 
agreementis only to giveastatus to the plaintiff, then 
there is nonecessity for effecting a registered parti- 
tion deed in the year 1960. The reason given by the 
defendant for executing theagreement under Ex.B- 
37 instead ofsupporting the case of defendant that in 
pursuance of thesaid agreement, the partition deed 
has come into effect only shows that without any 
reason whatsoever, Ex.B-37 had come into exist- 
encesubsequently and noton the date ofthe execu- 
tionofthesame. Itis to be noted that thedefendant 
was employed in the Agricultural Departmentasan 
Officer and itwasa period when therewas much talk 
about the introduction of the Land Ceiling Act, 
Therefore, the contention of the plaintiff that in 
order to escape the rigour of the Land Ceiling Act, 
the partition deed has been brought into existence 
cannot be brushed aside as unworthy ofacceptance. 
9. The lower court has found fault with the plaintiff 
for not examining the attestor to the document to 
show that the partition deed has come into existence 
only for the purpose ofavoiding the rigour of Land 
Ceiling Act and it was not acted upon. But, it is the 
specificcase of the plaintiffthat the document under 
Ex.B-38 was signed by him at the instance of his 
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brother when hewas residing alongwith his brother 
inPollachi. Thedocument has been registered through 
aPower of Attorney in South Arcot District. Itwould 
only go to show that the defendant was having 
control over the plaintiff and his affairs. In fact, 
P.W.1 has stated in his evidence that the plaintiff 
would notevensit before him out ofrespect. When 
the defendant is enjoyingso much respect and regard 
from the plaintiff, there is no reason as to why the 
version of the plaintiffthat he had signed the docu- 
ment under Ex.B-37 without knowing the contents 
ofthesamecannot be accepted. It may be thatitisa 
wellestablished principle oflaw thata Hindu family 
is presumed to be joint and undivided until the 
contrary is proved and the presumption ofjointness 
is not an absolute one. It is also a well established 
rule that the burden of proving that any particular 
property is joint family property is in the first in- 
stanceupon the person who claims itas co-parcenery 
property, but itis also.to be noted that the question 
whether the property is joint family property or not 
has to be decided on the facts ofeach caseand there 
cannotbea uniform law. The presumption in Hindu 
Law, is that a family is joint. There can bea division 
instatus among the members ofa joint Hindu family 
by definement of shares which is technically called 
“division in status” or an actual division among 
them by allotment of specific property to each of 
them which is described as “division by metes and 
bounds.” The defendant claims division in status as 
per the agreement under Ex.B-37 and it has to be 
negatived on account of the joint execution of the 
sale deeds under Exs.A-5 to A-7 and A-9 and joint 
purchase under Ex.A-8. 

10. Ithas been laid down in thedecision reported in 
Rukhmabai v. Lala Laxminarayan, A.LR. 1960 
S.C. 335:1960S.C_J. 433, that, though prima facie a 
documentclearly expressing the intention to divide 
brings about a division in status it is to a party to 
prove that thesaid document was asham and nomi- 
nal one not intended to be acted upon but was 
conceived executed for an ulterior purpose. There- 
fore, the plaintiffcannot be estopped from putting 
forward a case that the partition deed under Ex.B-38 
was ashamand nominal document notintended tobe 
acted upon but was conceived and executed withan 
ulterior object of defeating the provisions of the 
Land Ceiling Act. When we consider the case on 
hand, itcannot bestated that the plaintiffhas to prove 
the case and the defendant need not establish that 
there isa division. The plaintiffs specificcase is that 
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on account of the undue influence exercised by his 
brother, he had been a party to the partition deed. In 
such circumstances, when the plaintiffs case is 
based on Sec.16 of the Contract Act, even though 
ordinarily onus of proving undue influence is on the 
plaintiffwho sets up that plea in viewof the fact that 
the defendant is a person who is standing in the 
position ofactive confidence of the plaintiff, itis for 
him to prove good faith of the transaction. Thecase 
on hand is an exception to the general rule that the 
onus of proving undueinfluence ordinarily rests on 
the party who sets up that plea, since it is for the 
defendant who is enjoying the respect and regard 
from the plaintiff to establish that there was good 
faith. But the defendant has not discharged his bur- 
den to the satisfaction of the Court. It has been laid 
down in the decision reported in4. Venkappa Bhatta 
y. Gangamma, A.LR. 1988 Ker. 133, that, where the 
partition deed is brought about by undue influence 
and misrepresentation, the party tosuch deed cannot 
be estopped from filinga suit for partition and the 
bona fides and good faith on the part of the party 
seeking to enforce the document must be proved by 
the party who relies upon thedocument. Ithas been 
held in the above decision, that 
“Where the proof of good faith was not forth- 
coming from the defendants particularly from 
the kartha of family and the elder brother of 
plaintiff's husband and was ina position to domi- 
nate the Will of the plaintiffwho was an illiterate 
person it could bestated that the partition deed 
was brought about by undue influence and mis- 
representation and that itwas not intended to be 
acted upon.” 
In the present case, thedefendant has notshown that 
the document under Ex.B-38was brought into exist- 
ence out of good faith, the plaintiff is a person 
against whom the defendant can dominate his will 
and there is no reason as to why the case of the 
plaintiff that on account of the undue influence 
exercised by his brother he was a party to the parti- 
tiondeed. Therefore, Iam ofopinion that the finding 
of the lower court that the plaintiff has not estab- 
lished that there was no division as claimed by him 
by examining the attestors to the document is not 
tenable. In this connection, it is worthwhile to con- 
sider the case of the defendant with regard to the 
marriage of the plaintiff. According to the defend» 
ant, he has spent about Rs.12,000 for the marriage 
expenses of the plaintiffin the year 1962. He hasalso 
stated that a sum of Rs.5,000 was collected by the 
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plaintiff from the tenant Arunachalam. If there was 
a division between the brothers as claimed by the 
defendant in 1960, it has not been explained by the 
defendant as to why he should spend Rs.12,000 
towards the marriage of his brother who is already 
divided and why he should allow the plaintiff to 
appropriate the arrears of Rs.5,000 collected by him 
from one Arunachalam. It is not the case of the 
defendant that he had lent Rs.12,000 to the plaintiff 
forcelebrating the marriage and permitting the plain- 
tiff to appropriate the amount collected from 
Arunachalam. But it is the specific case of the de- 
fendant that he has spent Rs.12,000 for the marriage 
ofthe plaintiff. Itwould go toshow that the partition 
deed has not been acted upon and there was no 
division between the plaintiffand the defendant by 
metes and bounds as claimed by the defendant. 

11. There is another circumstance against the de- 
fendant which would show that the theory of divi- 
sion pleaded by the defendant cannot be true. Ac- 
cording to the plaintiff, the lessee Arunachalam who 
is in arrears of rent had executed a mortgage in 
favour of the defendant to cover the leasearrears of 
his father. Itis to be noted that this mortgage is in the 
name ofthe defendant. Itis highlyimprobable thata 
land-owner would advance money on a mortgage to 
the lessee who is already in arrears. The trial court 
has found fault with the plaintiff for not examining 
Arunachalam. But the circumstances of the case 
would show that the defendant as a prudent man 
would not have advanced the amount under the 
mortgage to Arunachalam when Arunachalamisin 
arrears of lease and arrears of his father and had 
agreed to discharge the same. The circumstances 
warrant the examination of Arunachalam only by the 
defendantand not by the plaintiffas expected by the 
trial Court. Therefore, lam ofopinion that thever- 
sion ofthe plaintiff that Arunachalam had executed 
the mortgage towards the lease arrears and itis an 
indication of the continuation of thejoint family is 
well-founded since the defendant does not dispute 
that the plaintiffwas asked to collect thearrears from 
thesaid Arunachalam. The transactions which had 
taken place subsequent to the mortgage debt would 
thus indicate that the case of the plaintiff that the 
partition deed has not beenacted upon, stands proved 
andthe contention ofthedefendant thatsubsequent 
to Ex.B-38, there was no joint family property to be 
divided among them cannot be accepted at all. 

12. Now let us consider whether the defendant was 
having and exercising any undue influenceover the 
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plaintiff. The learned counsel appearing for the ap- 
pellant brings to the noticeof this Court, someofthe 
correspondence exchanged between the parties to 
show that the defendant was dominating over the 
plaintiffand the plaintiff was only acting as per the 
instructions of thedefendant. ExA-15is theletterby 
one Arumugham, through whom properties of the 
plaintiff were sought to besold. Thewriter of Ex.A- 
15 has informed the plaintiff that the defendant has 
instructed him to make arrangements for thesale of 
the properties in the name ofthe plaintiffand there- 
fore the intending purchasers have purchased the 
stamps and ifthe plaintiffcomes to Kothangudi, the 
documents could be completed and registered. This 
letter would indicate that even in respect of the 
properties of the plaintiff, it was only the defendant 
who was deciding as to whom it is to be sold and 
when. 

13. We have already referred to Ex.A-30 in which 
the defendanthas given directions to Pavadai Pillai 
to purchase lands bothin thenameofhimselfandin 
thenameofthe plaintiff. In Ex.A-31, the defendant 
had advised the plaintiff to go to Kothangudi and 
arrange for the sale of the land and negotiate with 
Arunachalam, who is inarrears ofrentin anamica- 
ble manner forcollectingit. He had also advised the 
plaintiff to get a pronote if Arunachalam offers to 
execute the same and advised him not to demand a 
pronote from him. This lettershows that the plaintiff 
was instructed not only as to how heshould behave 
in collecting the rental arrears from Arunachalam 
and how heshould convey the property. 

14. In Ex.A-34 the defendant has advised the plain- 
tiffto increase production in their field by following 
scrupulously scientific methods. In this letter, the 
defendant has notdistinguished the lands belonging 
to them as the plaintiffs land and the defendant’s 
land. In Ex.A-35 he had advised the defendant to 
send rice to Trichy through A.B.T. and itshows that 
theyield from the fields wereshared by both of them. 
In Ex.A-38 the defendant has found fault with the 
plaintiff for not sending the copy of the order ofthe 
R.D.O. and advised the plaintiff to file a suit against 
one Kunchithapatham, who has borrowed money 
from him after getting the pronote made over. The 
fact that the promisee had advised his brother to get 
the pronote executed bya third party made over in 
his favour and filesuit would indicates thatitwas not 
in the interest ofboth and of the defendant and not 
treating the plaintiffas a divided brother. In Ex.A-39 
he had advised the plaintiff to behave in an 
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intelligent manner and not to hurry up when he is 
transacting the sale of some of their lands and ad- 
vised the plaintiff not to have any transaction with 
one Kaliamoorthy as he was nota good man. In the 
very same letter, he had advised the plaintiffnot to 
makearrangements in respect ofa patta manaiand to 
becareful in having transactions with Kannaiyan. In 
this letter, the defendant has also advised the plain- 
tiff that thereshould not beany lending business and 
heshould not haveloan transaction, even if the other 
manisa honest man. lam ofopinion that the plaintiff 
beinga graduate, thereis no necessity for the defend- 
ant for such an advise, if really there was division 
between thebrothers. 

15. In Ex.A-40 he had asked the plaintiff to make 
arrangements for the sale of Kothangudi and 
Kongarayanallur lands. Kothangudilandsaresaid to 
havebeen partitioned between the brothers evenon 
31.1.1960. Ifit wereso, whya divided brother ask his 
brother to make arrangements for the sale of the 
properties allotted to him in the partition under 
Ex.B-38 is not known. In Ex.A-42 the defendant has 
advised the plaintiff to receive the entire considera- 
tionat the timeofregistration ofthesale deed and not 
to agree to receive the consideration ata later date 
and advised him that he must be careful in money 
transactions. In Ex.A-42, the defendant has written 
that the money advanced to Kunchithapatham of 
Kumarakudiis their moneyand the plaintiffshould 
file a suit against him since the promisee has not 
settled the borrowing. In the same letter he has 
written that theyshould get the money finally. When 
themoney said to have been lent to Kunchithapatham 
is described as their own money and when the de- 
fendantsays that theyshould get the money finally, 
it goes to show that there was no division by metes 
and bounds between the plaintiffand thedefendants 
as Claimed by him. In Ex.A-43 the defendant has 
stated that thereis no responsible person tosee their 
interest and the plaintiffalone is there to attend to 
theirwork personally and itis further stated byhim 
that it is enough if the plaintiff simply follows his 
instructions, guidance and advice. In this letter the 
defendant has also stated that Arunachalam should 
be pressed for thesettlement of the accounts which 
are long pending. This letter under Ex.A-43 makes it 
abundantly clear that the defendant was guiding 
factor for the plaintiff and the plaintiff was only 
acting as per the instructions given by the defendant 
tohim. 

16. Ex.A-55 is a letter, in which the defendant has 


1] Sambandamv. Chockalingam (Govardhan, J.) 


repeatedly stated that the plaintiff is loosing his 
enthusiasmandonaccountofthesamebothofthem 
are incurring mental agony, monetary loss and ridi- 
culed by others and only if they try and try, they can 
get things done in their favour. In this letter also the 
defendant has stated that considering the welfareof 
the family. some times he had expressed his anger 
towards the plaintiffand if the plaintiff heeds to the 
advice given by him, it would give benefit to their 
family. In this letter the defendant had also ex- 
pressed that they will havestrength only injointness 
and advised the plaintiff to have discussions with 
one Krishnamurthy Pillaiand come toan amicable 
settlement, failing which, he may have to paysome 
amount to the said Krishnamurthy Pillai. In this 
letter also the defendant has stated in unequivocal 
terms that they are living together and were func- 
tioning together in all their transactions irrespective 
of the partition deed executed between them. In 
Ex.A-57 the defendant had expressed his confidence 
that the plaintiff would have made necessary ar- 
rangements for collecting the arrears of the yield in 
their fields. In Ex.A-58 the defendant has asked the 
plaintiffto retain 30-35 bags of paddy for his use and 
hewants to discuss certain things in that regard with 
him. He had also advised as to how heshould engage 
labourers for harvest. It is not as if the plaintiffis a 
person who cannot take care of his interest on his 
own accord, the defendant has been giving instruc- 
tions after instructions in Ex.A-58 which would 
show that the theory of division pleaded by him 
cannot be true. In Ex.A-59 he hasstated that for lazy 
men whenever if they give anything they will de- 
scribe him asa good manand theywantto be helped 
at the instance of the plaintiffand thedefendant and 
lazy men do not care about the difficulties of them- 
selves and therefore they should work hard and 
improveand itis better for their future. In this letter 
thedefendant hasalsowritten that the plaintiffshould 
write the accounts by himself and it will give expe- 
rience to him to ensure larger incometothem. In this 
letter also the defendant has only used, ‘we’ ‘us’ etc. 
which are pluraland which do not showany distinc- 
tion between them and it does not show that there 
could be any division between them. In Ex.A-60 the 
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amount in his Savings Bank Accountat Trichy and 
itshows that there cannot be aay division between 
the brothers. Ex.A-61 is another letter in which the 
defendant had stated that heshall try to purchasea 
motor as per the wish of the plaintiff and has 
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requested the plaintiffto send theyield to him. In this 
letter the defendant had also written that ifmoneyis 
expected by the R.D.O., thesame may be given. This 
letter under Ex.A-61 shows that the desire of the 
plaintiffto purchase some motor has been approved 
by the defendant and it cannot be the case, if there 
was a division between them. If there was really any 
division, the defendant could write that the plaintiff 
can purchase the Motor as per his wise and he need 
not give an undertaking that heshall try to purchase 
the motoras per the desire of the plaintiff. Aboveall, 
in this letter the plaintiffalso been induced to pay 
money to the R.D.O., if necessary and I am of 
opinion that nobody would writea letter toa person 
who is not under his control to pay money to a 
Revenue Official ifhe expects the same, after ascer- 
taining his desire from reliable people. This letter 
advising the plaintiff even to resort to payment of 
money to the R.D.O. would not have been written by 
the defendant, ifthey have already been divided and 
are living separately. It cannot be stated that as an 
elder member of the family, the defendant, was 
writing these letters to the plaintiffsince the tenor of 
these letters clearly show everything was done by 
the plaintiff only as per his desire and the plaintiff 
had noindependentright to takeany decision on any 
matter. 

17. In Ex.A-64 the defendant has described the 
kitchen garden as their kitchen garden in plural 
indicating that theywere living together. In Ex.A-66 
the defendant has described the tenant as a chronic 
defaulter dragging acase for more than twelveyears 
and there is hugearrears of rent and has advised the 
plaintiffto explain everything to the tenant andalso 
their sufferings and pinpricks and request him for 
vacating {am of opinion that if the plaintiff was a 
person who was acting independently, without the 
advice of the defendant, as claimed by the defendant 
at present, there is no necessity for such advises. The 
plaintiffhas been asked toattend R.D.O. courtalso. 
In Exs.A-67, A-68 and A-69 also the defendant has 
only written giving advice to the plaintiffas to how 
the plaintiffshould behave for the welfare ofboth of 
them. Iam of opinion that the correspondence be- 
tween the plaintiff and the defendant which have 
been extracted above, as an example by themselves 
show that the theory put forward by the defendant 
thatthe plaintiffand himselfhad separated with each 
other even in the year 1960 cannot be true. The 
conduct of cases before the Rent Control courts, 
collection of arrears by the plaintiff alone and the 
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despatch ofrice for the house of the defendantby the 
plaintiffall indicate that there is no division by metes 
and bounds as claimed by the defendant. Further the 
plaintiff is always residing in item No.9 of ‘B’ 
schedule, which is claimed by the defendant as his 
own property. If there was a division between the 
brothers in the year 1960 as claimed by him why 
should the plaintiff be allowed to reside there, with- 
out paying any rent has not been explained by the 
defendant. When all these facts are considered, [am 
ofopinion that thereasons given by thedefendanton 
whom the burden lies for proving that there was no 
unduein fluence exercised by him towards the plain- 
tiffareneitherconvincing nor acceptable. As per the 
decision reported in Ladli Parshad Jaiswal v. The 
Karnal Distillery Company Limited, Karnal and 
others, (1964)2S.C.J. 12, whether a particular trans- 
action was vitiated on the ground ofundue influence 
is primarily a question of fact. Their Lordships have 
held thata transactions may bevitiated on the ground 
ofundueinfluencewhere the relations between the 
parties are such that one of them isina position to 
dominate the will of the other and he uses his posi- 
tion to obtain an unfair advantage over the other. In 
the presentcase, the defendantis an elder brother of 
the plaintiffand the correspondence between them 
transactions that they have entered intoagreements 
with third parties, all go to show that the will of the 
defendant was dominated over the will ofthe plain- 
tiffand as such there was undueinfluence exercised 
by the defendant over the plaintiff is well estab- 
lished. As per Sec.16 of the Contract Act, a person is 
deemed to be ina position to dominate the will of 
another-where he holdsa real or apparent authority 
over the other; or where he stands in a fiduciary 
relation to the other. Therelationship between the 
defendant and the plaintiff establishes that the re- 
quirement of Sec.16 of the Contract Act have been 
satisfied to hold that there was undue influence 
exercised by the defendant over the plaintiff. 

18. When oncewe held that the defendants exercis- 
ing undue influenceover the plaintiffwe cometo the 
next question whether the case of the defendant 
whether the partition deed under Ex.B-38should be 
set aside by the plaintiff before seeking partition. 
The answer is in the negative since any document 
brought into existence by exercising undue influ- 
ence is onlya void documentand nota voidableone 
and therefore, there is no necessity forsetting aside 
the document under Ex.B-38 before seeking parti- 
tion. In this connection, I would like to refer to the 
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decision reported in Kaka Hajee Md. Ishaque Sahib 
v. Kaka Md. Saddiq Sahib and others, (1970)1 
M.L.J. 207, whereinit has been held that the lawon 
the subject of cancellation of instruments is fairly 
clear and that where the transaction is only asham 
and nominal one, not intended to be given effect to 
and where the transactions is void in law they need 
not be cancelled before any claim is made. There- 
fore, theargument of thelearned counsel appearing 
for the respondent that the plaintiff should have 
asked for setting aside the agreement for partition 
under Ex.B-37 and the partition deed under Ex.B-38 
are not tenableand we need notset aside them. 

19. We have seen that the defendant was exercising 
undue influence over the plaintiff and that even 
though the plaintiff has signed the partition agree- 
mentand the partition deed, the defendant has not 
established that they have been acted upon. The 
defendantamongother grounds, would contend that 
the plaintiff's claim in respect ofitems No.1 to6and 
9 to 16 of B schedule and the entire E schedule 
cannot besustained since he has got them under the 
will executed in fayour of himself and 
Muthukumarasway by Govinda Pillai. The plaintiff 
resists the same by contending that the will has not 
been proved by examining any of the attestors. The 
Will having been executed in the year 1924, itcannot 
be stated that anybody will be alive to prove the 
genuineness of the same. The copy of Will filed in 
the court viz., Ex.B-39 suffers an infirmity. In that, 
there is no description ofany property conveyed in 
favour of the legatees by the testator. My discussion 
suprawith regard to thecorrespondence between the 
plaintiffand the defendant will show that irrespec- 
tive of the fact that the defendant has been given 
certain properties they were not separately dealt 
with by the defendant. The kist in respect of the 
defendants properties havebeen paid by the plaintiff 
and receipts have been obtained by him. Even though 
the lease deeds under Exs.B-22 and B-23 and the 
pattas under Exs.B-34 to B-36and B-40standin the 
name ofthe defendant, the properties, were looked 
after by the plaintiff alone as per the instructions 
given by the.defendant. It will be seen from the 
recitals in the various letters referred to above in 
respect of Natham as well as Kongaraya Nallur 
properties in E schedule, the defendant, has given 
instructions. For exgmple Ex.A-40. According tothe 
learned counsel appearing for the appellant, even if 
the properties which areclaimed by the defendantas 
his separate properties acquired by him under will 
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Ex.B-39 1s considered as probable the conduct of the 
defendant ın not exercising any separate enjoyment 
of the above properties and managing these proper- 
ties along with other properties belonging to the joint 
family, with the help of the plaintiff would show that 
the doctrine of blending would apply to hold that 
these properties also were treated as joint family 
properties. We have already seen that as far as 
Kothangudi, Poorthangudi and Natham properties 
are concerned, even though there was a partition 
agreement and a partition deed under Exs.B-37 and 
B-38, they were not acted upon and that they were all 
only sham and nominal documents and the parties to 
the suit have enjoyed them in common. So also the 
properties in item Nos. | to6 and 9 to 16 in B schedule 
and E schedule were also enjoyed by the plaintiffand 
the defendant jointly, and the defendant who claim 
them as legatee was enjoying and managing the 
same for the benefit of himself and the plaintiff by 
blending it with the other joint family properties. 
Therefore, am ofopinion that the plaintiffcannot be 
estopped from claiming partition in respect of the 
properties which the defendant claims to have ac- 
quired under the will of Govinda Pillai on account of 
the blending of these properties by the defendant 
with the other ancestral properties. In that view Jam 
of opinion that the plaintiffis entitled to partition and 
separate possession of the entire suit schedule prop- 
erties as prayed for by him ın the plaint 

20. The learned counsel appearing for the respond- 
ent argued that the partition deed has been executed 
inthe year 1960 and the suit has been filed only in the 
year 1978, but the plaintiff ıs not a minor and there- 
fore, the suit is barred by limitation The learned 
counsel appearing for the appellant would on the 
other hand argue that since Ex B-38 1s a sham and 
nominal document not acted upon by the parties, the 
period of Itmitation starts running only from the date 
of denial of partition demanded by the plaintiff and 
the defendant having issued a reply notice under 
Ex.A-4 on 17 11.1975 the suit is in time and it ıs not 
barred as contended by the defendant The plaintiff 
and the defendant having lived together amicably 
even after the execution of the void document under 
Ex B-38 which is non est. As per Art 95 of the 
Limitation Act, the period of limitation of three 
years will start from the date of the wrong being 
‘committed to the plaintiff The defendant has sent a 
reply under Ex A-4 on 17 11 1975 in which he has 
pleaded partition by metes and bounds and has com- 
mitted the wong to the plaintiff Therefore, itis only 
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from the date of the reply notice under Ex.A-4 the 
period of limitation has to be calculated and ifit1s so 
calculated, the suit is well within three years time 
and is therefore not barred by limitation. 

21. Considering the above materials, Iam of opinion 
that the plaintiff ıs entitled to partition and separate 
possession of the suit schedule properties as prayed 
for by him in the plaint and the judgment and decree 
of the trial court is liable to be set aside and the suit 
has to be decreed as prayed for. The point is an- 
swered accordingly 

22. In the result, the appeal is allowed setting aside 
the decree and judgment of the trial court and de- 
creeing the suit as prayed for. There will be a sepa- 
rate enquiry under O.20, Rule 12 of Civil Procedure 
Code to decide the mesne profits. In the circum- 
stances of the case, parties are directed to bear their 
own costs. 


BS. 


Appeal allowed. 


IN THE HIGIE COURT OF JUDICATURE AT 
MADRAS. 


Present: AR. Lakshmanan, J. 


W.P.No 6843 of 1993. 11th January 1994. 


S.Sekar ...Petitioner 
Vv. 

The Corporation of Madras by its Commissioner 
and others ... Respondents 


(A) Madras City Municipal Corporation Act - 
Secs.287 and 288 - Town and Country Planning Act 
- Development Control Rules for Madras Metro- 
politan Area - Classification of Metropolic or to 
primaryresidential Zone and mixed residential Zone 
and other Zones permission given to Flour Mill to 
operate in mixed residential zone - Cannot be with- 
drawn by stating it is a primary residential zone - 
Error apparent on the face of record - Impugned 
order liable to be quashed. 

The Development Control Rules have classified the 
Madias Metropolitan Area into for Zones 

1. Pnmary Residential use Zones 
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2. Mixed Residential use Zone 

3. Commercial use Zone 

4. Light Industrial Zone. 

5. General Industrial Zone. 

6 Special Hazardous Industrial Zone. 

7. Institutional Zone. 

8 Open Space and recreational Zone 

9. Agricultural Zone. 

10. Non Urban Zone. 

The said rules delimit the mixed residential use Zone 

as referable to the municipal division. The place in 

question 1s within the mixed residential Zone. The 

refusal to renew the licence of the petitioner on the 

ground that the place is covered by Primary residen- 

tial use Zone 1s an error apparent on the face of the 

record and as such the impugned order is liable to be 

quashed on this ground. [Paras. 13 and 15] 

(B) Madras City Municipal Corporation Act - Nui- 

sance under - Flour mill not falling under prohibited 

part-Impugned order illegal and liable to be quashed. 

[Para. 16] 

(C) Madras City Municipal Corporation Act and 

Principles of Natural Justice - Audi Alteram partem 

nuisance alleged by respondent in impugned order - 

Petitioner not asked to show cause - Principles of 

natural justice and Statutory provisions violated. 

Before the action to refuse the licence, the authori- 

ties must give the petitioner a show-cause notice 

which the respondents have failed and neglected to 

do so. Thus the impugned order also violates the 

principles of natural justice as well as the statutory 

provisions. [Para 19] 

T.Chengalvarayan, Senior Advocate for 

Mrs.T. Koktlavani, for Petitioner 

D.Murugesan, for Respondents 

The Court made the following 

ORDER The wnt petition has been filed with the 

following prayer. 
To call for the records relating to the order dated 
‘Nil’ and signed on 22 3.1993 and the conse- 
quential order signed on 1.4 1993, passed by the 
Ist respondent and quash the same by issue of a 
writ of certioranfied mandamus, and to direct 
the respondents to receive the prescribed fee for 
1993-94 ın the form of bank draft and direct the 
respondents to renew the licence for the year 
1993-94. 

2. The case of the petitioner in brief 1s as follows: In 

the year 1991, the petitioner had applied fora licence 

toruna flour mill with 15 H P. motor in the premises 

at No 29, P V.Koil Second Street,’ Pudupet, 
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Royapettah, Madras-14, for the 1991-92 The Ist 
respondent granted Planning Permit No. 101615 dated 
9.12 1991 to erect and run a flour mill with 15 H.P. 
motor. On the strength of such planning permit, the 
petitioner had purchased a flour mill and motor at a 
cost of nearly rupees one lakh and leased out the said 
premises for the installation of the machinery under 
Sec.287 of the Madras City Municipal Corporation 
Act (hereinafter referred to as the Act). He had 
applied for licence to run the F.C.S. Flour Mill under 
Sec.288 (1) of the Act for the year 1991-92. He had 
approached the authorities several times and re- 
quested them to issue the licence for 1991-92 The 
Ist respondent did not pass any order either by 
granting orrefusing the licence within sixty days and 
as such, under Sec.288(8) of the Act, he has earned 
the licence for the year 1991-92. 
3. According to the petitioner, no proceedings were 
issued during the course of the whole year to revoke 
the licence. Since the petitioner had not received any 
order of reyection for 1991-92, he, within, the pre- 
scribed period, applied for renewal of the licence for 
1992-93 and paid the prescribed licence fee. Even 
the second time, the Ist respondent authorities did 
not pass any order either of renewal or refusal to 
renew the said licence for the year 1992-93, within 
the prescribed period of sixty days, resulting in the 
statutory effect of renewal having once again being 
made. i 
4. During the currency of valid licence for the year 
1992-93, the Ist respondent issued a revocation 
order by proceedings Z O VIJ-AHO, C No.H1/9403/ 
92 dated 4 | 1993 without any notice to show cause 
as to why the licence for the year 1992-93 should not 
berevoked The petitioner came up before this Court 
by way of WP No 3517 of 1993 and this Court 
admitted the wnt petition and granted interim stay of 
the said order for a period of one week, by order 
dated 24 2 1993, which was made absolute on 
8.3 1993 after the respondents had filed counter. 
5. On‘ 12.2.1993, the petitioner, had applied for 
renewal of licence for the current year 1993-94 
along with the necessary fees. The Ist respondent 
authorities have issued to the petitioner an order 
dated “Nil” but signed on 22.3.1993, rejecting his 
application for licence by way of renewal for 1993- 
94 The‘giounds for such rejection are as follows. 
(1) Running ofa flourmill ina primary residential 
Zone is not permitted. 
(11) The petitioner has not been given licence to 
run the flour mill in the said premises. 
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(i11) Runninga flour mill at the said premises will 
be nuisance to residents. 

6. According to the petitioner he has received the 

said order only on 22.3.1993, which is totally illegal, 

mala fide and without jurisdiction. 

7. The following legal contentions were raised by 

Mr.T.Chengalvarayan, learned Senior Advocate 

appearing on behalf of the petitioner; 
(A) The petitioner has a fundamental nght to 
commence and carry on any lawful business to 
earn his livelthood and such a right 1s constitu- 
tionally guaranteed under Art.19(1) (g) of the 
Constitution. Such a right 1s always subject to 
reasonable restriction. Permit or licence system 
has been held per se not an unreasonable restric- 
tion and no person can claim a licence or permit 
as of right. Where the administrative authority 
seeks to regulate the same by rules and ts exer- 
cised ın consonance with the principles of natu- 
ral justice, the courts will presume that any such 
rules are reasonable restrictions. 
But, where the administrative authority 1s con- 
ferred with power to grant or refuse 1n its uncon- 
trolled discretion, such action ex facie infringes 
the fundamental right guaranteed under 
Art.19(1)(g) ofthe Constitution. In sucha case of 
total prohibition, the burden of proving that a 
total prohibition in the exercise of that right 
alone will ensure the maintenance of the general 
public interest, lies heavily upon the licensing 
authorities Thus, it is submitted that the im- 
pugned order, does not at all discharge that bur- 
den and in the absence of such details, the im- 
pugned order violates and infringes the petition- 
er’s fundamental nght 

8. The learned Senior Counsel Mr T.Chengalvarayan 

would make the following submissions 
(a) The first ground of refusal states that the 
runningofa F CS Millina Primary Residential 
Zone 1s not and cannot be permitted. It is submit- 
ted that no details, no terms and conditions, 
under which other purposes can be permitted, are 
furnished. Mere bald vague and timely ground is 
no ground in the eye of law. : 
(b) As early as 9.12.1991, the planning permit 
was given and acted upon by the petitioner. If it 
was granted by mistake, the respondents, did not 
take any action all these years. The respondents 
in their proceedings dated 4.1.1993 which 1s the 
subject matter of W.P.No.3517 of 1993 now 
pending before this Court, has not stated that 
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such planning permit was granted by over sight 
Thus, it 1s submitted that the respondents them- 
selves state ın the impugned order that suitable 
action is being considered for cancelling the 
planning permission. That ts to state that as on the 
date of the impugned order, the planning permis- 
sion stands and subsisting. It 1s, therefore, an 
error apparent on the face of the record, there 1s 
a prohibition. As long as permission lasts, proht- 
bition does not operate 

(c) The second ground stated ın the impugned 
order 1s, that the petitioner has not been given a 
licence in the said permission. The petitioner 
made an application for the installation of ma- 
chinery as required by Sec 288(1) of the Act, and 
the respondents granted permission in the form 
of planning permit. The petitioner had also ap- 
plied for licence to carry on the business paid the 
prescribed fee and the respondents did not pass 
any order of refusal within the prescribed period 
sixty days and thereafter, the applicant earns 
licence for that period under the Act. Thus, it is 
not correct to state that there is no licence for that 
year. The respondents by their earlier order dated 
4.1.1993 admit that the petitioner has earned 
licence for the year 1992-93 and revoked the 
same. i 

(d) The third ground is that running a flour mill 
will be a nuisance. ‘Nuisance’ is defined in the 
Act as well as in the Public Health Act. Various 
forms of nuisance are statutorily stated. The 
impugned order merely states the ground ‘nui- 
sance` without stating how and what is the nui- 
sance caused. There has so far been no complaint 
by the neighbours ‘In fact, the petitioner has 
obtained no objection certificates from several 
of them at the time of application for licence in 
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(e) No notice or opportunity was given to the 
petitioner to show cause as to how it is not a 
nuisance. Before action to refuse the licence, the 
authorities must give the petitioner a show cause 
notice, which the respondents, have failed and 
neglected to do. Thus, the impugned order vio- 
lates the principles of natural justice as well as 
the statutory provisions. 

(f) The petitioner has stated in W.P.No.3517 of 
1993 that the order suffered from the vice of 
discrimination, in that, opposite to his flour mill 
premises, there is another drug factory by name 
Thirukuda Pharmaceuticals with 10 H.P. motor 
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and that neither the respondents nor the residents 
_have considered that either as a nuisance or as 
being located in Primary Residential Zone The 
respondentsin their counter filedin W.P.No.3517 
of 1993 have admitted that itisso Inviewofthis, 
it is submitted, that the mpugned order ts hit by 
Art 14 of the Constitution 
(g) Its submitted that pursuant to the order dated 
. ‘Nil’ and signed on 22.3/1993 the Ist respondent 
has issued another order dated 1 4.1993 which 
has been signed on 2.4.1993, which was sought 
to be served on 3.4.1993 Since the shop was 
closed, it was affixed on the wall of the shop 
premises on 3.4.1993. On coming to know of the 
same, the petitioner went to the authorities to 
receive the same. The authorities have issued the 
second impugned order under Sec.379-A of the 
_ Act, in and by which the petitioner was directed 
to stop the trade immediately and remove all the 
machineries from the shop premises within 24 
hours from the receipt of the said order. The 
.second impugned order is also being challenged 
in this writ petition. . 
(h) For these reasons and under these: circum- 
stances, the petitioner would submit that the said 
impugned orders are liable to be quashed and the 
respondents must be directed to receive the re- 
newal fee and consequently renew the licence 
for 1993-94, 
9. The respondents have filed a counter-affidavit 
dated 10 8.1993. The contentions in main are as 
under: 
(a) The site for locating the flour mill falls in 
Primary Residential Zone, wherein the grant of 
licence to run the flour mill is not permissible. 
(b) Since the premises, where the proposed flour 
mill was to be located, falls in a Primary Residen- 
tial Zone, no licence could be granted under 
Secs.287 and 288 of the Act. 
(c) Since the planning permission was issued by 
oversight to run a flour mill with 15 H.P. motor in 
the premises in question, the petitioner cannot 
insist the respondents to issue licence The peti- 
tioner cannot take advantage of the mistake com- 
mitted by the officers earlier. 
(d) The petitioner does not have any night to 
commence or carry on a flour mil] in a primary 
Residential Zone, where running ofa flour mill is 
not permissible under the Act. 
(e) It will be clear that the action was taken only 
in conformity with the directions of this Court 
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given earlier 
10. I have heard the arguments of the learned Senior 
Advocate Mr.T.Chengalvarayan for 
Mrs.T.Kokilavan, learned counsel for the petitioner, 
and Mr.D.Murugesan, learned counsel for the Cor- 
poration of Madras. At the time of hearing, the 
learned Senior Counsel for the petitioner 
Mr.T.Chengalvorayan has produced a site plan also 
and argued at length on the grounds of challenge 
made in the writ petition. I have bestowed my anx- 
ious consideration on the arguments advanced by the 
learned counsel for both sides. 
11. The petitioner has filed the writ petition to quash 
the order dated 22.3.1993 refusing to renew his 
licence for the year 1993-94 and the consequential 
order dated 1.4 1993 for running F.C S Flour Mill at 
Door No.29, P.V Koil Second Street, Pudupet, 
Royapettah, Madras- 14. The Corporation refused to 
renew the licence for the year 1993-94 by the im- 
pugnedorders Asstated above, for quashing the said 
orders, and fora direction to renew the licence forthe 
year 1993-94 the present writ petition has been filed. 
12. The order impugned states two main grounds for 
refusal and they are: ; : 
(1) The place 1s situate in 4 Primary Residential 
Zone within the meaning of the Development 
Control Rules for Madras Metropolitan Area 
under the Town and Country Planning Act: 
(ii) It will be a nuisance to the residents of the 
locality. 
13. The Development Control Rules have classifie 
the Madras Metropolitan Area into ten zones, viz., 
1. Primary Residential Use Zone. 
2. Mixed Residential Use Zone. 
3. Commercial Use Zone. 
4. Light Industrial Zone. 
5. General Industrial Zone. 
6. Special and Hazardous Industrial Zone 
7 Institutional Zone. 
8 Open Space and Recreational Zone. 
9. Agricultural Zone. 
10.Non-urban Zone. 
The said Rules delimit the mixed residential use 
zone as referable to the municipal divisions. The 
place in question is within the mixed residential use 
zone as referable to Municipal Division No.60 
(Royapettah) with the following boundaries: 
North: By Peters Road. 
East: By Royapettah High Road, Sri Gaudiya Mutt 
Road (Royapettah Bazaar Road) Mowbrays Road. 
South: By St. George Cathedral Road. 


1] Sekar v. The Corporation of Madras (AR. Lakshmanan, J.) 


West: By Gopalapuram First Street and Conran 
Smith Road. 
(i) R.S.Nos.278 to 286 323-to 341 of Mylapore. 
Along the Western side of Royapettah High 
Road and both sides of Royapettah Bazaar Road 
(ii) (1) Both sides of Mowbrays Road from Lloyds 
Road to St. George Cathedral Road. 
(2) Both sides of Lloyds Road from Mowbrays 
Road to Lloyds Road Area Town Planning 
Scheme Limit. 
(iii) Southern side of Peters Road from Royapettah 
High Road to Lloyds Road Area Town Planning 
Scheme. 
(iv) Area bounded by: 
North: S.P.Sannathi Street 
East: Gaudia Mutt Road 
South and West: Ammaiappa Mudali Street. 
14, Learned Senior Counsel for the petitioner has 
also filed a sketch indicating the four boundaries and 
the concerned street within the zone. The Develop- 
ment Control Rules also provide for what are mixed 
residential use zone. In this connection, itis useful to 
refer to Clauses (v) and (viii) thereof, which run thus: 
‘*(y) Establishment and shops retailing in veg- 
etables, fruits, flowers, fish, meat and such other 
daily necessities of the residents occupying a 
floor area not exceeding 500 square metres or an 
organised markets. 
(viii) Manufacturing service establishments us- 
ing electric motors employing not more than 15 
horse power and or employing not more than ten 
workers excluding those which are obnoxious or 
hazardous in nature by reason of dour, effluent 
dust, smoke, gas, vibration, noise, etc. or other- 
wise likely to cause danger and nuisance to 
public health or amenity.”’ 
It provides that the daily necessaries of the residents 
of the locality and manufacturing service establish- 
ments using electric motor employing not more than 
15 H.P. or employing not more than ten workers are 
permitted. 
15. The above Rules prohibit works whitch are ob- 
noxious or hazardous in nature by reason of odour, 
effluent dust, smoke, gas, vibration, noise etc., or 
otherwise likely to cause danger and nuisance to 
public health or amenity. According to the peti- 
tioner, only two workers are employed in his flour 
mill and the same is running with an electric motor 
of 10H.P. Itis not the case of the respondents that this 
process does fall under any of the prohibited items in 
Clause (viii) referred to above. It is further submitted 
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by Mr.T.Chengalvorayan, learned Senior Counsel 
for the petitioner, that the Rules ın Annexure VII 
enumerate the list of industries permissible in light 
industrial zone under Rule 10(a)(iii) of the Develop- 
ment Control Rules. It enumerates certain industries 
under each classification. One such classification 
with which we concerned is under the heading ‘Food’ 
and under this head, ‘Flour Mills’ is mentioned as 
item No.7 in ClassificationIV. Therefore, the learned 
Senior Counsel would submit that the place in ques- 
tion falls entirely within the mixed residential use 
zone, and that the manufacturing service establish- 
ments employing not more than ten persons and 
using not more than 15 H.P. is permitted and that the 
manufacturing activity of the petitioner does not fall 
under any one of the prohibited uses under Clause 
(viii) referred to above. I see merit in his above 
contention. I, therefore, hold that the refusal to re 
new the licence of the petitioner on the ground that 
the place is covered by primary residential use Zone 
1s an error apparent on the face of the record and as 
such, the impugned order is liable to be quashed o 
this ground. 

16. Withreference to the second ground, itis submit- 
ted that the flour mill can be a nuisance only ifit falls 
under the prohibited part of clause viii referred to 
above. I have gone through the order impugned in 
the writ petition. It does not state that any of those 
prohibited items are present in this case. I, therefore, 
hold that the impugned order is illegal and with error 
apparent on the face of the record and therefore 
liable to be quashed. 

17. It is also a matter of record that as early as 
9.12.1991, the planning permit was given and acted 
upon by the petitioner. I am unable to accept the 
contention of the learned counsel for the Corpora- 
tion that the planning permit was granting by mis- 
take. If so, the respondents did not take any action at 
all all these years. The respondents in their proceed- 
ings dated 4.1.1993, which is the subject matter of 
W.P.No.3517 of 1993, has not stated that such plan- 
ning permit was granted by oversight. As on date, the 
planning permit stands and subsisting. The peti- 
tioner made the application for the installation of 
machinery as required by Sec.288(1) of the Act and 
the respondents granted permission in the form of a 
planning permit. He had also applied for a licence to 
carry on the business and paid the prescribed fee. 
The respondents did not pass any order of refusal 
within a period of sixty days and thereafter the 
applicant earns licence for that period under the 
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provisions of the Act It is, therefore, not correct on 
the part of the respondents to state that there is no 
licence for that year. The respondents by their earlier 
order dated 4.1.1993 have admitted that the peti- 
tioner has earned the licence for the year 1992-93 
and revoked the same. 
18. In regard to the nuisance alleged, the impugned 
order merely states the ground ‘nuisance’ without 
stating what is the nuisance. The term ‘nuisance’ is 
defined in the Act as well as in the Public Health Act. 
Admittedly, there has so far been no complaint by 
the neighbours of the petitioner. In fact, the peti- 
tioner has obtained no objection certificates from 
several of them at the time of his application for 
licence during 1991 
19. Yet another submission made by 
Mr.T.Chengalvarayan, learned Senior Counsel, for 
the petitioner, also merits acceptance. According to 
him, no notice or opportunity was given to the 
. petitioner to show cause as to how it isnota nuisance. 
I am of the view that before the action to refuse the 
licence, the authorities must give the petitioner a 
show cause notice, which the respondents have failed 
and neglected to do so. Thus, the impugned order 
also violates the principles of natural justice as well 
as the statutory provisions. 
20. The impugned order also suffers from the vice of 
discrimination as rightly urged by 
Mr.T.Chengalvorayan, learned Senior Counsel for 
the petitioner. It is not disputed that opposite to the 
petitioner’s flour mill premises, there is a drug fac- 
tory by name Thirukuda Pharmaceuticals with 10 
H.P. motor. Neither the respondents nor the residents 
have considered that either as nuisance or being 
located in a primary residential use zone. The re- 
spondents, as stated in paragraph supra, have also 
admitted it in W.P.No.3517 of 1993. 
21. Admittedly, the petitioner had obtained stay of 
the order ofrevocation dated 4.1 1993 forthe licence 
earned by him for the year 1992-93 The authorities 
have also issued the second impugned order under 
Sec.379(A) of the Act in and by which the petitioner 
was directed to stop the trade immediately and re- 
move all the machineries from the shop premises 
within 24 hours from the receipt of the said order. 
The respondents have alsoreturned the banker’s Pay 
Order for the licence fee along with the impugned 
order through the concerned Sanitary Inspector on 
29.3.1993. The petitioner has also purchased the 
F.C.S. Flour Mill at a cost of rupees one lakh under 
the cover of the planning permit, which is subsisting 
till date, and that he has been running the said mill at 
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the same place for the last 2 1/2 years without any 
complaint from the neighbours. If at this stage the 
licence is not renewed. the petitioner will be put to 
huge loss and hardship and total loss of his business. 
As noticed earlier, this is a case of renewal of licence 
and under the provisions of the Act, the business can 
be carried on and continued by the petitioner till final 
orders of non-renewal are passed. By exercising the 
power conferred upon the respondents under Sec.379- 
A of the Act, they have proceeded and sealed the 
shop premises on 6.4.1993. J.Kanakaraj, J., by order 
dated 27.4.1993 in W M P Nos.10838 and 10840 of 
1993 has directed the respondents to remove the seal 
affixed on the premises with a direction that the 
petitioner will not run the mill pending further orders 
on the writ petition. Now that the impugned order is 
quashed and the writ petition is allowed, the re- 


. spondents are directed to receive the renewal fee by 


banker’s draft as prayed for in W.M.P.No.10839 of 
1993 and renew the licence. 

22. For the fore-going reasons, the writ petition is 
allowed as prayed for and the impugned orders dated 
22.3.1993 and 1.4.1993 ofthe respondents are quashed 
anda direction is issued to the respondents to receive 
the prescribed fee for 1993-94 in the form of bank 
draft and renew the licence for 1993-94 onwards. 
However, there will be no order as to costs. 


RS. Petition allowed 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Srinivasan, J. 


C.R.P.Nos.1646 of 1989 and 2199 of 1993 and Con- 
tempt Application No.335 of 1993. 22nd July, 1994 


Boorasamy Padayachi ... Petitioner 
v. 
Muthukumara Mudaliar and another 

... Respondents. 


(A) Tamil Nadu Cultivating Tenants Protection Act 
(XXV of 1955), Sec.3(4)(b) - Revenue court direct- 
ing tenant to deposit arrears of rent - High Court in 
revision directing tenant to deposit the amount within 
eight weeks - Revenue court cannot grant further 
time to tenant. 


Tl] Boorasamy Padayachi v. Muthukumara Mudaliar (Srinivasan, J.) 


There is no difficulty in holding that the R.D.O. had 
nojurisdiction whatsoever to grant extension of time 
when the time had been fixed by the High Court. He 
should have directed the tenant to approach the High 
Court and get further orders, if he did not want to pass 
an order of eviction on the ground of default on the 
part of the tenant. [Para. 17] 
(B) Contempt of Courts Act (LXX of 1971), Sec.3 - 
Contempt of court - Initiation of vexatious proceed- 
ings in courts - Amounts to contempt of court. 
There can be no doubt that the respondents are guilty 
of contempt inasmuch as the tenant has taken a 
vexatious proceeding before the Revenue Court for 
extension of time inspite of an order of this court 
fixing a particular time-limit for making a deposit 
and the Revenue court has granted the prayer of the 
tenant forextension It is pointed out by the Supreme 
Court in Advocate General, Bihar v. M.P. Khair 
Industries, A.I.R. 1980 S.C. 946 that institution of 
vexatious proceedings in courts would also amount 
to contempt of court. [Para. 21] 
Cases referred to: 

Bagirathi Ammal v. Revenue Divisional Officer, 
(1957)2 M.L.J. (S.N.) 11. [Para. 15] 
Chinnamarkathianv. Ayyavoo, A.LR. 1982S.C.137: 
(1982)1 S.C.C. 159: (1982)1 S.C.J. 143. [Para. 16] 
Advocate General, Bihar v. Madhya Pradesh Khair 
Industries, A.LR. 1980 S.C. 946. [Para. 21] 
Petitions under Sec.115 of Act V of 1908 praying the 
High Court to revise the Order of the Special Deputy 
Collector (Revenue Court) Lalgudi, dated 25.5.1989 
and 30.4.1993 respectively and made in P.No.808 of 
1988. etc. 

R Balasubramanian for S.Ashok Kumar, for Peti- 
tioner. 

D.Peter Francis, for Respondent in C.R.P.No.1646 
of 1989 

Vivekanandan, Government Advocate, for Respond- 
ent No.1 in Contempt Application No.335 of 1993 
The Court delivered the following 

JUDGMENT: The petitioner in C R.P. No. 1646 of 
1989 ıs the tenant with respect to the land owned by 
the respondent in that civil revision petition of an 
extent of 10.17 acres in S.Nos.4/1, 4/2 and 148/2, 
Variyangaval village, Udayarpalayam Taluk, 
Tiruchirapalli District. The landlord is the petitioner 
in C.R.P No.2199 of 1993 and the tenant is the 
respondent therein. The landlord 1s the applicant in 
Contempt Application No 335 of 1993 The respond- 
ents there are: (1) Mr.B. Vittal, the concerned Rev- 
enue Divisional Officer and (2) the tenant. For the 
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sake of convenience, I will refer to the parties as 
landlord, tenant and the Revenue Divisional Officer 
(R.D.O.) 

2. The landlord filed P.No.808 of 1988 on the file of 
the Revenue Court, Lalgudi, for eviction of the 
tenant, under Sec.3(4)(a) of the Tamil Nadu Culti- 
vating Tenants Protection Act (XXV of 1955). He 
had therein that the tenant agreed to pay one-half of 
the yield every year and he estimated that 25 bags 


. would be the yield every year. Thus, he claimed a 


share of 12 1/2 bags per year. According to the 
petition, the rent was not paid for the years 1986-87 
and 1987-88. He claimed a total of 25 bags and 
working out at the rate of Rs.1,000 per bag, he 
claimed a sum of Rs.25,000 by way of arrears of rent. 
3. The respondent filed a counter stating that the 
terms of tenancy and the arrears of rents mentioned 
in the petition were not correct. It was also his case 
that the gross yield mentioned in the petition was 
imaginary and per annum, the gross yield will be 
only 3 bags of cashewnut. According to him under 
the provisions of Tamil Nadu Act 17 of 1980, he had 
to measure only 3/4 bags of cashewnut per annum. 
He referred to an earlier petitions filed by the land- 
lord in P.No.778 of 1981 and 1347 of 1986. The 
tenant had not mentioned as to what was the rent 
agreed between the parties in the counter statement. 
4. The Revenue Court passed an order on 25.5.1989 
holding that the tenant was liable to pay a sum of 
Rs.13,635 for the two years in question and granted 
time till 25.7.1989. The tenant did not deposit the 
amount but filed C.R.P.No.1646 of 1989 in this 
Court challenging the order of the Revenue Court 

He obtained an order of interim stay on condition 
that he should deposit a sum of Rs.3,500 within four 
weeks from 13.7.1989. That amount was deposited 
by the tenant. When the application for stay came up 
for final orders, the Court directed the tenant to 
deposit the balance amount, viz., Rs.10,135 within 
eight weeks therefrom and observed that if there was 
default the stay would stand vacated automatically. 
5. As the tenant failed to make the deposit within the 
time granted by this Court, the landlord fileda memo 
before the Revenue Court praying for the passing of 
an order of eviction against the tenant. The Revenue 
Court issued notice to the tenant and he filed a 
counter stating that he had filed an application be- 
fore this Court to permit him to pay the amount and 
that the said application was pending. Asa matter of 
fact, no such application was filed by the tenant. 

6. The tenant also filed an application before the 
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Revenue Court for permission to pay the arrear 
amount as mentioned in the order of the Revenue 
Court without prejudice to his contentions in the 
revision petition. Though the expression used in the 
petition was counter in the revision petition it is 
obviously erroneous. Inspite of the landlord bring- 
ing to the notice of the Revenue Court that the 
Revenue Court could not grant further time as the 
order was passed by the High Court and there was 
default on the part of the tenant, the Revenue Court 
thought fit to pass an order on 12.3.1993 directing 
the tenant to deposit the amount in the treasury 
within a period of one month therefrom and posted 
the matter to 30.4.1993. When the matter was called, 
the tenant produced the challan evidencing his de- 
posit of the amount in the treasury and the Revenue 
Court passed an order accepting the deposit and 
recording that the tenant had paid the entire arrears 
and no further enquiry was necessary in the proceed- 
ings. He closed the proceedings accordingly. Against 
the said order, the landlord has filed C-R.P.No.2199 
of 1993. 

7. On the same date of the filing of the revision 
petition, the landlord filed Contempt Application 
No.335 of 1993 against the Revenue Divisional 
Officer and the tenant for punishing them either with 
fine or imprisonment for the disobedience of the 
orders of this Court in C.M.P.No.8149 of 1989 in 
C.R.P.1646 of 1989 dated 18.8.1989. Notice was 
issued on 11.3.1994 in the said application. Both the 
respondents have filed their counter-affidavits in 
that matter. 

8. All the three matters are taken up together at the 
request of counsel as the questions involved are the 
same. 

9, An objection is raised by learned counsel for the 
landlord that the tenant is not entitled to be heard in 
C.R_P.No.1646 of 1989 as he is guilty of contempt of 
Court and that the contempt application should be 
heard first. No doubt, there is considerable force in 
this contention of learned counsel for the landlord. 
But having regard to the posting of all the matters 
together, I am of the view, it will make no difference 
by passing a common order inall these matters. After 
hearing counsel on both sides in the three matters. 
Thus I permitted learned counsel for the tenant to 
argue C.R.P.No.1646 of 1989 also and I heard him 
fully. 

10. As stated already, C.R.P.No.1646 of 1989 ıs 
against the order of the Revenue Court dated 
25.5.1989 directing the tenant to deposit a sum of 
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Rs. 13,635 as the rent due from him for the two years 
1986-87 and 1987-88. The main contention ofleamed 
counsel for the tenant is that the order is vitiated 
inasmuch as the Revenue Divisional Officer has 
taken ints consideration the orders passed in certain 
proceedings which do not relate to the lands in 
dispute now; but between different parties. Learned 
counsel for the tenant has made a reference to the 
orders in P.No. 852 of 1981 and 1348 of 1986, which 
were taken into consideration by the Revenue Court 
while fixing the rent payable by the tenant. The 
contention of learned counsel for the tenant is that in 
both these proceedings, neither he nor the landlord 
was a party and no reliance can be placed on the 
same. There is no merit in this contention. In this 
case, the landlord’s definite allegation 1s that the 
tenant has agreed to pay half of the produce every 
year. No doubt the tenant merely denied the said 
statement but he did not choose to mention in the 
counter-statement as to what exactly was the agree- 
ment between the parties. The tenant did not exam- 
ine himself but his son had been examined as R.W.1. 
R.W.1 admitted expressly that half of the gross 
produce shall be paid to the landlord and the other 
half will be taken by the tenant. In fact, he has stated 
thata similarrent was being paid to the prior landlord 
also by the tenant. Hence the Court had to proceed on 
the footing that the tenant was liable to pay halfofthe 
produce The burden was on the tenant to show what 
exactly was the produce in the land as he was having 
special knowledge of the same. He has not chosen to 
furnish the relevant particulars to the court. On the 
other hand, he has been relying upon some earlier 
proceedings between him and the landlord for the 
years 1978-79 and 1981-82 to 1985-86. But the 
earlier order was passed on consent by the landlord. 
Relying upon the same order, even though there was 
contest, the second order was passed by the Revenue 
Court fixing the same rent. The Revenue Court in the 
present case has rightly found that on the earlier 
occasion the Revenue Court was in error in passing 
an order merely relying upon the consent order 
passed with reference to the prior period. It is rightly 
pointed out by the Revenue-Court that the yield 
would have been different and the Court ought to 
have considered what exactly was the yield. But the 
landlord did not challenge the second order passed 
by the Revenue Court. 

11. Therefore, in the present proceedings, the Rev- 
enue Court considered the question as to what could 
have been the yield in the property in question. 


Ij Boorasamy Padayachi v. Muthukumara Mudaliar (Srinivasan, J.) 


Naturally it follows that the Revenue Court had to 
decide what was the gross produce on the land. There 
1s a guideline in the Rules framed under the Tamil 
Nadu Cultivating Tenants (Payment of Fair Rent) 
Rules, 1956, to determine the quantum of normal 
gross produce. The Revenue Court has obviously 
followed that guideline. Under that Rule (Rule 10) 
the Court or the Tribunal shall ascertain the quantity 
of the produce which would be obtained if such crop 
were grown ina year in which the rainfall and the 
seasons are of a normal character, on a land of the 
same class as the land ın question similarly situated 
‘and possessing similar advantage. For the purpose of 
such determination, the Court or the Tribunal may 
take into consideration the soil classification of the 
land and the normal or standard outturn of paddy in 
the case of wet land and the standard dry or irmgated 
crop in the case of dry untrrigated or irrigated land as 
the different classesand sort of soil as finally adopted 
at the last land revenue settlement of the tract in 
which the land is situated. In the present case, the 
Revenue Court relied on the yield in the adjoining 
land belonging to one Palaniappa Mudaltar of which 
one Rajamanickam wasthe tenant.R.W I hasadmit- 
ted in his evidence that the land of Palaniappa 
Mudaliar ıs situate next to the lands in question The 
orders relating to that land fixing the rent payable for 
that land are referred to by the Revenue Court in 
determining the yield in the.land in question As 
pointed out already, in the absence of other convinc- 
ing evidence, the Court can certainly determine the 
normal produce on the basis of the yield in an 
adjacent land similarly situated. Admittedly, the 
land of Palaniappa Mudaliar ig situate next of the 
lands in question, and the Revenue Court has nghtly 
taken into account the produce of that land for 
determining the normal gross produce in the lands ın 
question. 
12. It must be pointed out that the tenant has not 
chosen to help the Revenue Court in any manner by 
producing any record or placing any particulars with 
regard to the yield in the lands. It is admitted by 
R.W.1 that the tenant has got his own lands 1n which 
he 1s cultivating land in one acre of such lands, there 
are cashew trees. He has also admitted that i in that 
land, there is very good yield 


When admittedly his own land gets very good yield. 
there is nothing wrong in the Revenue Court taking 
into consideration that aspect and coming to the 
conclusion that the land ın his possession as tenant 
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would yield more than what he states in the counter- 
affidavit. It is only on the basis of such evidence the 
Revenue Court has come to the conclusion that the 
lands in question would yield-about 11 bags per year 

Thus he has worked out the rent for the lands in 
question at 6 bags and 60 kilograms at the rate of 80 
kilograms per acre and for two years 13 bags and 40 
kilograms. Taking into consideration the prevalent 
price of cashewnut at Rs.1,010 per bag of 80 kilo- 
grams, the Revenue Court determined the amount 
payable by the tenant to the landlord at Rs.13,635. 
No exception can be taken to the method adopted by 
the Revenue Court. No objection has been taken to 
the price adopted by the Revenue Court or the calcu- 
lation made by it.. 

13. Sitting in revision and exercising jurisdiction 
under Sec 115 of the Code of Civil Procedure, I do 
not find any warrant to interfere with the orders 
passed by. the Revenue Court. Consequently, 
C.R.P.No. 1646 of 1989 is dismissed with costs. 

Counsel's fee Rs.1,000 

14. As regards C.R.P No 2199 of 1993, there 1s nO 
doubt whatever thatthe order passed by the Revenue 
Court is wholly unsustainable. The necessary facts 
have already been stated. This Court was seized of 
the matter and it had given a direction to the tenant 
to deposit the amount within a specific time. After 
committing default in complying with the direction 
given by the court, it ıs not open to the tenant to 
approach the Revenue Court for extension of time. If 


`the tenant really wanted an extension he should have 


approached this Court by filing an application for 
that purpose In fact, he claims falsely 1n the counter 
statement filed by him before the Revenue Court that 
he had approached this Court for extension and that 
the application was pending: The Revenue Court 
had no jurisdiction to consider the request of the 
tenant to grant further tıme and to make the deposit. 
15. Learned counsel for the tenant contends that 
under the provisions of Sec.3(4) (b) of the Tamil 
Nadu Cultivating Tenants Protection Act, 1955, the 
Revenue Court has got discretion to grant time and 
also grant further extensions. Reliance 1s placed on 
the decision of this Court ın Bagirathi Ammal y. 
Revenue Divisional Officer, (1957)2 M.L.J. (S.N.) 
11. Justice Rajagopalan~has-held that under 
Sec 3(4)(b) of the said Act, the R: D.O. has jurisdic- 
tion to grant one or more extensions of time to the 
tenant for payment of the arrears af rent ‘It 1s also 
pointed out by the:learned Judge that. thé Tindlordis 
entitled to notice of the application for extension and 
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it is open to the landlord to contend that the tenant is 
not entitled to any extension of time, and an order 
extending time on the application of the tenant with- 
out notice to the landlord is not valid. The above 
ruling will have no bearing on this case It was nota 
case in which the High Court had granted time and an 
application for extension was filed before the Rev- 
enue Court. 
16, Learned counsel draws my attention to the judg- 
ment of the Supreme Court in Chinnamarkathian v. 
Ayyavoo, A.LR. 1982 S.C.137: (1982)1 S.C.C. 159: 
(1982)1 S.C.J. 143. Referring to the scheme of the 
Act, the Supreme Court said, 
‘*The scheme of the Act is that mercly on deter- 
mination of rent in arrears the Revenue Divi- 
sional Officer is not to conclude that there 1s such 
default which has become irreparable and that he 
1s under an obligation to evict the tenant In fact, 
statute grants Jocus pententiae to the tenant by 
making it obligatory upon the Revenue Divi- 
sional Officer to grant some time to the tenant to 
repair the default. If after the time so granted 
expires and the tenant fails to comply with the 
order calling upon him to deposit the arrears 
there would be a default which may become 
irreparable and eviction may follow Till then 
there is no jurisdiction in the Revenue Divisional 
Officer to direct eviction 
Asanalysed, the scheme of Sub-sec(4(b) of Sec.3 
requires the Revenue Divisional Office: to deter- 
mine, arrears, ascertain the exact amount pay- 
able by the tenant, fix the time for payment after 
taking into consideration the relevant circum- 
stances of the landlord and the cultivating tenant 
and then stop there There ts no power in the 
Revenue Divisional Officer at that stage to pass 
‘an order for eviction.” 
That is also not a case ın which the High Court 
granted time and the RDO. extended the same. 
Hence, the general principle set down by the Su- 
preme Court under Sec 3(4) (b) of Tamil Nadu Act 
XXV of 1955 will not apply for the present case 
17. The R.D.O. has not considered the question 
whether he had jurisdiction to extend the time fixed 
by the High Court. He has proceeded on the footing 
that there was no order of eviction as such against the 
tenant passed by him or the High Court and he could 
always grant extension of time In this connection it 
may be mentioned that learned counsel for the land- 
lord states that an order is said to have been passed on 
12.3.1993 directing the tenant to make the deposit 
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within a period of one month but the R.D.O. has not 
chosen to give a copy of the said order inspite of an 
application filed by the landlord therefor. Whatever 
that may be, there 1s no difficulty ın holding that the 
R.D.O. h24 no jurisdiction whatever to grant exten- 
sion of time when the time had been fixed by the 
High Court. He should have directed the tenant to 
approach the High Court and get further orders, if he 
did not want to pass an order of eviction on the 
ground of default on the part of the tenant. 

18. Consequently, the order dated 30.4.1993 passed 
by the R.D.O. is set aside and the tenant is clearly in 
default by not making the deposit within the time 
granted by this Court, he ıs liable to be evicted. 
Consequently, there will be an order of eviction ın 
favour of landlord and against the tenant. The tenant 
shall deliver possession of the lands to the landlord 
on or before 3 Ist July, 1994.C.R.P.No.2199 of 1993 
1s allowed. No costs. The landlord is entitled to 
withdraw the amount deposited by the tenant in the 
treasury on 2.4.1993 as stated in the order of the 
Revenue Court dated 30 4 1993 as well as the sum of 
Rs.3,500 deposited earlier pursuant to the order of 
thisCourtinC.M.P.No 8149 of 1989 dated 13.7.1989. 
The present Revenue Divisional Officer shall issue 
a cheque ın favour of the landlord, on production of 
a stenocopy of this order. 

19. In the contempt application, both the respond- 
ents have filed counter-affidavits The tenant has at 
the outset tendered an unconditional apology for the 
mistake committed by him and proceeded to state 
that he was unable to comply with the order of this 
Court due to poverty He has also stated that he 1s 
aged 90 years and living alone with his wife and 
without any support from anyone else. He has stated 
that the bona fide thought that he could approach the 
Revenue Court for extension of time without know- 
ing that it was a mistake He has also stated ın the 
counter-affidavit that the agreed lease amount 1s 
only | 3/4 bags per year. This again 1s a wrong 
statement to put ıt mildly. Learned counsel for the 
tenant explains that ıt was his wrong understanding 
of the instructions given by the tenant that he in- 
serted that sentence in the counter-affidavit when it 
was prepared. This overlooks the admission made by 
R.W.I in the evidence to which I have already 
referred, that the agreed rent was half of the produce. 
20. The R.D.O. has filed a lengthy counter stating the 
law on the subject. A perusal of the counter-affidavit 
shows that the filing of such a counter would itself 
amount to contempt of Court The Government 
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Advocate says that he prepared the counter-affidavit 
and apologises to the Court for having drafted it on 
such lines. 

21. [have no doubt that the respondents are guilty of 
contempt inasmuch as the tenant has taken a vexa- 
tious proceeding before the Revenue Court for ex- 
tension of time inspite ofan order of this Court fixing 
a particular time-limit for making a deposit and the 
Revenue Court has granted the prayer of the tenant 
for extension. Itis pointed out by the Supreme Court 
in Advocate General, Bihar v. Madhya Pradesh 
Khair Industries, AIR. 1980 S.C. 946 that institu- 
tion of vexatious proceedings ın Courts would also 
amount to contempt of court. 

22. As I had already dispensed with the appearance 
of the respondents in the contempt application they 
are not present to-day in Court. Before passing any 
sentence in this matter, it is necessary that the two 
respondents should be present ın Court and they 
should be given an opportunity to make their repre- 
sentation with regard to the sentence to be passed. In 
the circumstances, I direct both respondents to be 
present in this Court on 22.7.1994. The contempt 
application shall be posted on that day. The con- 
tempt application having been posted this day for 
further orders, the Court delivered the following 
Judgment: 

As directed by my order dated 15th July, 1994, the 
respondents in the contempt application are present 
in Court. The Revenue Divisional Officer, who is the 
1st respondent herein, expressed unconditional apol- 
ogy orally in open court. The 2nd respondent has also 
expressed an oral unconditional apology. The 2nd 
respondent is accompanied by his son, by name 
Rajendran. The 2nd respondent herein has under- 
taken to deliver possession of the property, which 1s 
the subject matter in C.R.P. Nos.1646 of 1989 and 
2199 of 1993, to the landlord by name Mathukumara 
Mudaliar on or before 31 7.1994 as directed in my 
order dated 15.7.1994. The undertaking is recorded. 
In view of the above facts, I do not think it necessary 
to pass any sentence of punishment as against the 
respondents in the contempt application They are 
discharged. 


B.S. ---- C.R.P.No.1646 of 1989 dismissed/ 


C.R.P.No.2199 of 1993 allowed/ Respondents dis- 
charged in Contempt Application No.235 of 1989. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Special Original Jurisdiction] 


Present: Mishra, J. 


W.P.No.11475 of 1984. 12th July, 1994. 


P.Damodaran ... Petitioner. 

v. 

The Chairman, Tamil Nadu Cements and others 
... Respondents. 


(A) Service Rules of the Tamil Nadu Industrial 
Development Corporation Limited, Rule 5.12 - 
Constitution of India (1950), Arts.12, 16(1), 14 and 
21 - Employee of Government undertaking - Impo- 
sition of punishment of stoppage of increment on - 
Appeal against - Appellate Authority dismissing 
appeal by a non-speaking order - Order, held, not 
sustainable. 

Itisnot disputed and it is not possible to do so that the 
Ist respondent exercised the appellate power and 
was obliged to consider as enjoined by Rule 5.12 of 
the Service Rules of the Tamil Nadu Industrial De- 
velopment Corporation Limited which it is said, is 
fully applicable to the undertaking of the Ist re- 
spondent and the second respondent viz., (a) whether 
the facts on which the order was based have been 
established (b) whether the facts established afford 
sufficient ground for taking action and (c) whether 
the penalty is excessive, adequate or inadequates. 
Fairness in action is not observed and if such a rule 
has not been found fully expressed in the administra- 
tive action, it shall render the action invalid. It will 
apply more rigorously m cases where the adminis- 
trative authority is exercising a quasi-judicial power 
where a right of a person is involved and he is likely 
to be visited with civil consequences. Administra- 
tive action not informed by the rule of fairness will 
be as good as one exercised with malice in law. The 
petitioner isan employee ofa Government undertak- 
ing which isan authority and, therefore a State under 
Art.12 of the Constitution of India. It is accordingly 
obliged to respect petitioner’s fundamental rights 
under Arts.16 (1), 14 and 21 of the Constitution of 
India. The order ın appeal passed by the Ist respond- 
ent is, obviously, not one in conformity with the rule 
of a ‘speaking order’ to be made by the Appellate 
Authority. Itisinvalid for the reason thatit is violative 
of the principles of natural justice. The same 1s fit to 
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be quashed. [Paras.4, 5 and 9] 
(B) Administrative Law - Order stricken by invalid- 
ity - There can be no acquiescence to - Representa- 
tion of employee to the appellate authority held, 
cannot be treated as act of acquiescence. 
Itis contended that as the petitioner made a represen- 
tation against the punishment imposed upon him to 
the first respondent and as the Ist respondent re- 
duced the quantum of punishment, the petitioner 
should be deemed to have acquisced in the subse- 
quent order of the appellate authority and estopped 
from questioning the same in the instant proceed- 
ings. Apart from the rule that courts, ordinary, do 
not entertain acquiescence by such conduct of per- 
sons as it would amount to denial of fundamental 
right under the Constitution, it will be a mistake of 
law treating the representation of the petitioner to 
the Ist respondent as an act of acquiescence. The 
question posed in sucha situation may be whether by 
making arepresentation to the Ist respondentagainst 
the quantum of punishment, the petitionerhas waived 
his right to object to the appellate order. The answer 
to that will be, he has not done so. An order which is 
stricken by a clear invalidity, gives no authority to 
any person and takes away no right of any person. 
[Para. 8] 
Cases referred to: 
Bhagat Raja v. Union of India, A.I.R. 1967 S.C. 
1606. (1967)2 S.CA. 253: (1967)2 S.C.W.R. 598. 
(Para. 4] 
Siemens Engg. and Mfg. Company v. Union of India, 
ALR. 1976 S.C. 1785: 1976 S.C.R. (Supp.) 489. 
[Para. 4] 
Rajpur Development Authority v. M/s.Chokhamal 
Contractors, A.I.R. 1990 S.C. 1426. [Para. 4] 
S.N. Mukherjee v. Union of India, A.I.R. 1990 S.C. 
1984. [Paras. 4, 7] 
A.K.Kraipak v. Union of India, A.I.R. 1976 S.C. 
150: (1970)1 S.C.R. 457: (1970)1 S.C.J. 381: 
(1969)1 S.C_A. 605. [Para. 4] 
R. v. Deputy Industrial Injuries Commissioner 
ex.p.Moore, (1965)1 Q.B. 456. [Para. 4] 
Mohan v. Air New Zealand Ltd., 1984 A.C. 808. 
{Para. 4] 
Tara Chand y. Delhi Municipality, A.LR. 1977 S.C. 
567: 1977 Lab I.C. 55: (1977)1 S.C.C. 472: (1977)1 
Lab.L.J. 331: (1977)1 S.C_R. 638. [Para 6] 
Petition under Art.226 of the Constitution of India, 
praying that in the circumstances stated therein and 
in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiroari calling for the 
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records on the file of the Chairman, Tamil Nadu 
Cements, Madras-600 002 (the first respondent 
herein) relating to the order passed in the proceed- 
ings R.C.No.11575/A-1/84 dated 22.8.1984 con- 
firming the orders of the Managing Director, Tamil 
Nadu Cements, Madras-600 002. (the second re- 
spondent herein) made in his proceedings in 
R.C.Mo.16243/A-1/83 dated 19.4.1984 and quash 
the findings and conclusion insofar it is against the 
petitioner as illegal, incompetent and inoperative. 
S.Kanniah, for Petitioner, 
T.S.Gopalan, for Respondents, 
The Court made the following 
ORDER: The petitioner herein, who is employed in 
the Tamil Nadu Cements, a Government of Tamil 
Naduundertaking has moved this Court under Art.226 
of the Constitution of India, for the issue of a writ in 
the nature of certiroari to call for the records on the 
file of the 1st respondent herein relating to orders in 
proceedings R.C.No.11575/A-1/84 dated 22.8.1984, 
under which, he has confirmed the orders of the 2nd 
respondent herein and confirmed the imposition of 
the punishment of stoppage of increment for a period 
of three years with cumulative effect 
2. For the reason that I have found a serious infirmity 
in the appellate order, I do not propose ın the instant 
case to narrate the facts leading to the disciplinary 
proceedings against the petitioner, the service of 
memorandum of charges upon him, enquiry and the 
imposition of penalty by the 2nd respondent herein. 
The petitioner, however preferred before the Ist 
respondent, and the 1st respondent has disposed of, 
the appeal by stating in the order, as follows: 
“The appeal petition of Thiru P.Damodaran, 
Accountant, Tamil Nadu Cements Corporation 
Limited, preferred against the orders of the Man- 
aging Director, issued in the proceedings first 
cited has been carefully examined along with 
connected records. I do not find adequate reasons 
to intervene and, accordingly, the appeal is re- 
jected.” 
3. The court’s notice is drawn by learned counsel for 
the petitioner to the petition of appeal by the peti- 
tioner before the lst respondent, in which he has 
raised several contentions, both in respect of facts 
and law and that he has brought ın a definite plea that 
the cause of action for the enquiry itself into certain 
irregularities in the affairs of the undertaking was his 
report to the higher officer i.e., Financial Controller 
and that he himself had come to know of the irregu- 
larities only when certain lapses of one 
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Narayanamurthy, came to light, who acted, it ap- 
pears, in connivance with another Junior Assistant. 
He has made a definite allegation in the memoran- 
dum of appeal against the Manager (Administra- 
tion), in these words: 
“I had been takıng a leading part ın the trade 
union of TANCEM and in the discharge of the 
duties as the Secretary of the TANCEM Union I 
had come in contact with Thiru Madhusudanan, 
Manager (Administration). Thiru Madhusudanan, 
Manager (Administration) had wrongly fixed his 
pay on a higher level in contravention of the 
existing procedure. This fact was brought to my- 
notice as Secretary of the Trade Union by the 
members. Then I had no other alternative but to 
bring it to the notice of the then Chairman. This 
action had irritated Thiru Madhusudanan, Man- 
ager (Administration) and from that day on wards, 
he was inimically disposed of towards me. Con- 
sequent on the action taken by meas Secretary of 
the TANCEM Trade Union, the A G. auditors 
had also objected to the wrong fixation of pay of 
Thiru Madhusudanan, Manager (Administration). 
Again inrespect ofa fraudulent transaction simi- 
lar to the one relating to Mr.Wilson committed 
by Thiru Madhusudanan, Manager (Admn.) as 
Secretary of the Union, I brought this also to the 
notice of the Chairman and Managing Director. 
Thiru Madhusudanan, Manager (Administration) 
who was involved in the above fraudulent trans- 
action was dead set against me for bringing this 
to the notice of the higher officers. Thiru 
Madhusudanan, Manager (Administration) was 
therefore, naturally interested to involve me and 
implead me in the transaction relating to Thiru 
Wilson. I had reliably learnt that he had also 
informed a friend of mine he will see that Thiru 
Damodaran (i.e. myself) is finished and dismissed 
from service.” 
4. Learned counself for the petitioner on the said 
basis, has contended that there is a gross violation of 
one of the principles of natural justice, which must 
inform every quasi judicial process, i.e. where an 
Authority makes an order in exercise of quasi judi- 
cial function, he must record his reasons in support of 
the order he makes It 1s not disputed, and it is not 
possible to do so, that the Ist respondent exercised 
the appellate power and was obliged to consider as 
enjoined by Rule 5 12 of the Service Rules of the 
Tamil Nadu Industrial Development Corporation 
Limited, which, it is said, is fully applicable to the 
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undertaking of the 1st respondent and the 2nd re- 
spondent viz., (a) whether the facts on which the 
order was based, have been established, (b) whether 
the facts established afford sufficient ground for 
taking action; and (c) whether the penalty is exces- 
sive, adequate or inadequate. The rule, however, 
when it was in the process of development in its 
application in India, was stated in the case of Bhagat 
Raja v. Union of India, A.LR. 1967 S.C. 1606: 
(1967)2 S.C.A. 253: (1967)2 S.C.W.R. 598 in the 
following words. 
“It was argued that the very exercise of judicial 
or quasi judicial powers in the case of a Tribunal 
entailed upon ıt an obligation to give reasons for 
arriving at a decision for or against a party. The 
decision of tribunals in India are subject to the 
supervisory powers of the High Court under 
Art.227 ofthe Constitution and of appellate pow- 
ers of this Court under Art 136. It goes without 
saying that both the High Court and this Court are 
placed under a great disadvantage if no reasons 
are given and the revision is dismissed curtly by 
the use of the single word ‘rejected’, or, “dis- 
missed’. In sucha case, this Court can probably 
only exercise its appellate jurisdiction satisfac- 
torily by examining the entire records of the case 
and after giving a hearing come to its conclusion 
on the merits of the apppeal This will certainly 
be a very unsatifactory method of dealing with 
the appeal Ordinarily, in a case like this, if the 
State Government gives sufficient reasons for 
accepting the application ofone party and reject- 
ing that of the others, as it must, and the Central 
Government adopted the reasoning of the State 
Government this Court may proceed to examine 
whether the reasons given are sufficient for the 
purpose of upholding the decision. But, **when 
the reasons given in the order of the State Gov- 
ernment are scrappy or nebulous and the Central 
Government makes no attempt to clarify the 
same, this Court, in appeal may have to examine 
the case de novo without anybody being the 
wiser for the review by the Central Government. 
If the State Government gives a number of rea- 
sons some of which are good and some are not, 
and the Central Government merely endorses the 
order of the State Government without specify- 
ing those reasons which according to it are suffi- 
cient to uphold the order of the State Govern- 
ment, this Court, in appeal may find it difficult to 
ascertain which are the grounds which weighed 
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with the Central Government in upholding the 
order of the State Government. In such circum- 
stances, what is known as a ‘speaking order’ is 
called for.” 
In Siemens Engg. and Mfg. Company v. Union of 
India, ALR. 1976 S.C. 1785: 1976 S.C.R. (Supp.) 
489, a more authentic role of this rule of making a 
‘speaking order’, is stated in these words: 
“It is now settled law that where an authority 
makes an order in exercise of a quasi judicial 
function, it must record its reasons ın support of 
the order it makes. Every quasi judicial order 
must be supported by reasons. That has been laid 
down by a long line of decisions of this Court 
ending with N.M.Desai v. Testools Ltd., 
CA.No.245 of 1970 decided on 17.12.1975 
(S.C.). But unfortunately, the Assistant Collec- 
tor did not’’ choose to give any reasons in sup- 
port of the order made by him confirming the 
demand for differential duty This was in plain 
disregard of the requirement oflaw The Collec- 
tor in revision did give some sort of reason but it 
was hardly satisfactory. He did not deal in his 
order with the arguments advanced by the appel- 
lants in their representation dated 8th December, 
1961 which were repeated in the subsequent 
representation dated 4th June, 1965. It 1s not 
suggested that the Collector should have made 
an elaborate order discussing the arguments of 
the appellants inthe manner ofacourtoflaw But 
the order of the Collector could have been a little 
more explicit and articulate so as to lend assur- 
ance that the case of the appellants had been 
properly considered by him. If Courts of law are 
to be replaced by administrative authorities and 
tribunals, as indeed, ın some kinds of cases, with 
the proliferation of Administrative law, they may 
have to be so replaced ıt ıs essential that admin- 
istrative authorities and tnbunals should accord 
fair and proper hearing to the persons sought to 
be affected by their orders and give sufficiently 
and explicit reasons in support of the orders 
made by them Then alone administative au- 
thorities and tribunals exercising quasi-judicial 
function will be able to justify their existence and 
carry credibility with the people by inspiring 
confidence in the adjudicatory process. The rule 
requiring reasons to be given in support of an 
order is, like the principle of audi alteram partem, 
a basic principle of natural justice which must 
inform every quasi-judicial process and this rule 
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must be observed in its proper spirit and mere 
pretence of compliance with it would not satisfy 
the requirement of law.” 
The importance of the abovesaid third rule in the 
field of public law, has since been so well recognised 
by the courts in India, that even in the field of private 
law and in respect of the decisions by arbitrators 
appointed by parties or by the Courts in particular 
some courts extended this rule until finally in the 
case of Rajpur Development Authority v. M/ 
s.Chokhamal Contractors, A.LR. 1990 S.C. 1426, a 
Constitution Bench of the Supreme Court has made 
, 4pronouncement that the above 1s a rule confined to 
the public law ın particular and cannot be extended 
as a rule to the private disputes and determinations 
by arbitrators. The Constitution Bench, in the proc- 
ess of disposing of the above contention, has noticed 
that the principle on which Bhagat Raja v. Union of 
India, A.I.R. 1967 S.C. 1606: (1967)2 S.C.A. 253: 
(1967)2S.C.W.R. 598, has been decided 1s not based: 
on the ground that it was not ın conformity with the 
principles of natural justice, but on the ground that 
the order of the Central Government was subject to 
the supervisory powers of the High Court under 
Art 227 of the Constitution of India and the appellate 
powers of the Supreme Court under Art.136 of the 
Constitution of India Speaking however, about the 
Judgment in Siemens Engg. and Mfg. Company v. 
Union of India, A.I.R. 1976 S.C. 1785: 1976 S.C.R. 
(Supp.) 489 and other judgments on the said princi- 
ple, the Supreme Court has commented that this and 
some other decisions are relied upon for the concept 
of natural justice, which had undergone a great deal 
of change in recent years and while originally there 
were two rules of natural justice. in course of time, 
many more procedural rules have been added to the 
principles of natural justice and the requirement of 
giving reasons for a decision, 1s one such new rule of 
natural justice, the court has pronounced as follows: 
**It is no doubt true that in the decisions pertain- 
ing to Administrative Law, this Court in some 
cases has observed that the giving of reasons in 
an administiative decision is a rule of natural 
justice by an extension of the prevailing rule. It 
would be in the interest of the world of commerce 
that the said rule 1s confined to the area of 
Administrative Law. We do appreciate the con- 
tention urged on behalf of the parties who con- 
tend that it should be made obligatory on the part 
ofthe arbitrator to give reasons for the award that 
there ıs no justification to leave the small area 


IY] Damodaran v. The Chairman, Tamil Nadu Cements (Mishra, J.) 605 


covered by the law of arbitration out of the 
general rule that the decision of every judicial 
and quasi judicial body should be supported by 
reasons. But at the same time, it has to be borne 
in mind that what applies generally to settlement 
of disputes by authorities governed by public law 
need not be extended to all cases arising under 
private law such as those arising under the law of 
arbitration which 1s intended for settlement of 
private disputes. As stated elsewhere inthe course 
of this judgment if the parties to the dispute feel 
that reasons should be given by the arbitrators for 
the awards it is within their power to insist upon 
such reasons being given at the time when they 
enter into arbitration agreement or sign the deed 
of submission. It 1s significant that although 
nearly a decade ago the Indian Law Commission 
submitted its report on the law of arbitration 
specifically mentioning therein that there was no 
necessity to amend the law of arbitration requir- 
ing the arbitrators to give reasons, Parliament has 
not chosen to take any step in the direction of the 
amendment of the law of arbitration Even after 
the passing of English Arbitration Act, 1979, 
unless a court requires the arbitrator to give 
reasons in the award (vide Sub-secs.(5) and (6) of 
Sec.1 of the English Arbitration Act, 1979 an 
award 1s not liable to be set aside merely on the 
ground that no reasons have been given in sup- 
port of it ` 
Whatever little doubt in this behalfany person could 
have, iscompletely answered bya Constitution Bench 
of the Supreme Cuurt in the case of S.NV. Mukherjee 
v. Union of India, A.L.R. 1990 S.C. 1984 the follow- 
ing words 
**The decisions of this Court referred to above 
indicate that with regard to the requirement to 
record reasons the approach of this Court is more 
in line with that of the American Courts. An 
important consideration which has weighed with 
the court for holding that an administrative au- 
thority exercising quasi judicial function must 
record the reasons for its decision, 1s that such a 
decision is subject to the appellate jurisdiction of 
this Court under Art.136 of the Constitution as 
well as the supervisory jurisdiction of the High 
Courts under Art 227 of the Constitution and that 
- the reasons, if recorded, would enable this Court 
or the High Court to effectively exercise the 
appellate or supervisory power But thisisnotthe 
sole consideration. The other considerations 


which have also weighed with the Court in taking 
this view are that the requirement of recording 
reasons would (i) guarantee consideration by the 
authority: (ii) introduce clarity in the decisions 
and (iit) minimise chances of arbitrariness in 
decision-making In this regard a distinction has 
been drawn between ordinary courts of law and 
tribunalsand authorities exercising judicial func- 
tions on the ground that a Judge is trained to look 
at things objectively uninfluenced by considera- 
tions of policy or expediency whereas an execu- 
tive officer generally looks at things from the 
stand point of policy and expediency. 

Reasons, when recorded by an administrative 
authority in an order passed by ıt while exercis- 
ing quasi-judicial functions, would no doubt fa- 
cilitate the exercise of its junsdiction by the 
appellate or supervisory authority. But the other 
considerations referred to above, which have 
been weighed with the court in holding that an 
administrative authority must record reasons for 
its decisions are of no less significance. These 
considerations show that the recording of rea- 
sons by an administrative authority serves salu- 
tary purpose, namely, it excludes chances of 
abritrariness and ensures a decree of fairness in 
the process of decisions-making. The said pur- 
pose would apply equally to all decisions and its 
application cannot be confined to decisions which 
are subject to appeal, revision or judicial review. 
In our opinion, therefore, the requirement that 
reasons be recorded should govern the decisions 
of an administrative authority exercising quasi- 
judicial functions irrespective of the fact whether 
the decision 1s subject to appeal, revision or 
Judicial review. It may, however, be added that it 
is not’required that the reasons should be an 
elaborate asın the decision of a court of law. The 
extent and nature of the reasons would depend on 
particular facts and circumstances. What is nec- 
essary is that the reasons are clear and explicit so 
as to indicate that the authority has given due 
consideration to the points in controversy. The 
need for recording of reasons is greater in a case 
where the order 1s passed at the original stage. 
The appellate or revisional authority, ifit affirms 
such an order, need not give separate reasons if 
the appellate or revisional authority agrees with 
the reasons contained in the order under chal- 
lenge. 

Having considered the rationale for the 
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requirement to record the reason for the decision 
ofan administrative authority, exercising quasi- 
judicial functions, we may now examine the 
legal basis for imposing this obligation. While 
considering this aspect, the Donoughmore Com- 
mittee observed that ıt may well be argued that 
there 1sa third pnnciple ofnatural justice, namely, 
that a party is entitled to know the reason for the 
decision, be it judicial or quasi-judicial. The 
committee expressed the opinion that there are 
some cases where the refusal to give grounds for 
a decision may be plainly unfair and this may be 
so, even when the decision is final and no further 
proceedings are open to the disappointed party 
by way of appeal or otherwise”’ and that ‘‘where 
further proceedings are open to a disappointed 
party, it is contrary to natural justice that the 
silence of the Minister or the Ministerial Tribu- 
nal should deprive them of the opportunity.’’ 
(p.80). Prof. H.W.R. Wade has also expressed the 
view that natural justice may provide the best 
rubric for it, since the giving of reasons is re- 
quired by the ordinary man’s sense of justice.”’ 
(See Wade, Administrative Law, 6th Edn. p.548). 
In Siemens Engg. and Mfg. Company v. Union of 
India, A.LR. 1976S.C. 1785: 1976S.C.R. (Supp.) 
489, this Court has taken the same view when it 
observed that ‘‘the rule requiring reasons to be 
given in support of an order is, like the principles 
of audi alteram partem, a basic principle of 
natural justice which must inform every quasi 
judicial process.*’ The decision proceeds on the 
basis that the two well known principles of natu- 
ral justice, namely, (1) that no man should be a 
Judge in his own cause and (i1) that no person 
should be judged without a hearing are not ex- 
haustive and that ın addition to these two princi- 
ples there may be rules which seek to ensure 
fairness in the process of decision-making and 
can be regarded as part of the principles of 
natural justice This view is in consonance with 
the law laid down by this Court in A.K. Kraipak 
v. Union of India, ALR. 1976 S.C. 150: (1970)1 
S.C.R. 457: (1970)1 S.CJ. 381: (1969) S.CA. 
60 wherein it has been held: 

‘*The concept of natural justice has undergone a 
great deal of change in recent years. In the past it 
was thought that itincludedjusttwo rules, namely, 
(i)no one shall be a Judge in his own cause (nemo 
debet esse judex propria causa) and (11) no deci- 
sion be given against a party without affording 
him a reasonable hearing (audi alteram partem). 
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- Very soon thereafter, a third rule was envisaged 
and that is that quasi-judicial enquiries must be 
held in good faith, without bias and not arbitrar- 
ily and unreasonably. But in the course of years 
many more subsidiary rules came to be added to 
the rules ofnaturaljustice”’ (pp 468-69) of S.C.R.) 
(at pp.156-57 of A.LR.)”’ 
A similar trend is discernible in the decisions of 
English courts wherein it has been held that natural 
justice demands that the decision should be based on 
some evidence of probative value (see: R. v. Deputy 
Industrial Injuries Commissioner ex.p. Moore 
(1965)1 Q.B. 456, Mohan v. Air New Zealand Ltd., 
1984 A.C. 808. 
The object underlying the rules of natural justice is 
to prevent miscarriage of justice’ and secure ‘fair 
play in action’. As pointed out earlier the require- 
ment about recording of reasons for its decision by 
an administrative authority, exercising quasi judi- 
cial functions achieves this object by excluding 
chances of arbitrariness and ensuring a degree of 
fairness in the process of decision-making. Keeping 
in view the expanding horizon of the principles of 
natural justice, we are of the opinion that the require- 
ment to record reason can be’regarded as one of the 
principles of natural justice which govern exercise 
of power by administrative authorities. The rules of 
natural justice are not embodied rules The extent of 
their application depends upon the particular statu- 
tory framework whereunder jurisdiction has been 
conferred on the administrative authonty. With re- 
gard to the exercise of a particular power by an 
administrative authority including exercise of judi- 
cial or quasi judicial functions, the legislature, while 
conferring the said power, may feel that ıt would not 
be in the larger public interest that the reasons for the 
order passed by the administrative authority be re- 
corded in the order and be communicated to the 
agerieved party and it may dispense with such a 
requirement. It may do so by making an express 
provision to that effect as those contained ın the 
Administrative Procedure Act, 1946 of U.S.A. and 
the Administrative Decisions (Judicial Review) Act, 
1977, of Australia whereby the orders passed by 
certain specified authorities are excluded from the 
ambit of the enactment. Such an exclusion can also 
arise by necessary implication from the nature of the 
subject matter, the scheme and the provisions of the 
enactment The public interest underlying such a 
provision would outweigh the salutary purpose served 
by the requirement to record the reasons. The said 
requirement cannot, therefore, be insisted upon in 
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such a case. 
“For the reasons aforesaid, it must be concluded 
that except ın cases where the requirement has 
been dispensed with expressly or by necessary 
implications, an administrative authority exer- 
cising judicial or quasi-judicial functions is re- 
quired to record the reasons for its decision ”’ 
In the case of S.N.Mukherjee. v. Union of India, 
ALR. 1990 S.C. 1984, the Constitution Bench of the 
Supreme Court has laid down that except ın cases, 
where the requirement is dispensed with expressly 
or by necessary implication, decisions by any ad- 
ministrative authority must be informed by reasons 
and must be fully supported by it, in view of the 
expanding horizon of the principles of natural jus- 
tice, the requirement to record reasons can be re- 
garded as one of the principles of natural justice, 
which govern the exercise of powers by administra- 
tive authorities. 
5. Fairness in action is not observed and 1fsucha rule 
has not been found fully expressed in the administra- 
tive action, ıt shall render the action invalid. It will 
apply more rigorously in cases where the adminis- 
trative authority is exercising a quasi judicial power, 
where a right of a person is involved and he is likely 
to be visited with civil consequences. Administra- 
tive action not informed by the rule of fairness, as 
above, will be as good as one exercised with malice 
in law The petitioner 1s an employee of a Govern- 
ment undertaking which is an Authority and, there- 
fore, a State under Art.!12 of the Constitution of 
India It is accordingly obliged to respect petition- 
ers fundamental right under Arts 16(1), 14and 21 of 
the Constitution of India The order ın appeal passed 
by the Ist respondent is obviously not one 1n con- 
formity with the rule ofa speaking order’ to be made 
by the Appellate Authority 
6. Inspite of such authontative pronouncements of 
the Supreme Court on the principle afore mentioned, 
learned counsel] for respondents | and 2 has con- 
tended that when the Appellate Authority has only 
affirmed the order of the Disciplinary Authority it 
was not required to assign any reason or to make a 
speaking order. He has, for the said proposition, 
relied upon a judgment of the Supreme Court ın the 
case of Tara Chand v. Delhi Municipalty, ALR. 
1977 S.C. 567: 1977 Lab I.C. 55: (1977)1 S.C.C. 
472: (1977)1 Lab.L.J. 331: (1977)1 S.C.R. 638, 
This case ıs an authority on the principle that 
although ıt may be necessary for the disciplinary 
authority to record 1ts provisional conclusions ın the 
notice calling upon the delinquent Officer to show 
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cause why the proposed punishment be not imposed 
upon him, if it differs from the findings arrived at by 
the Enquiry Officer with regard to the charge, but it 
is not obligatory to do so in case the Disciplinary 
Authority concurs with the findings of the Enquiry 
Officer. In Tara Chand’s case, the Supreme Court 
has no occasion to consider independently how the 
afore mentioned principle of making a speaking 
order should be applied in the cases of appeals and 
revisions before the quasi Judicial Authority. 

7 This Court is bound by the pronouncement of the 
Constitution Bench of the Supreme Court in the case 
of Mukherjee, A.I.R. 1990 S.C. 1984. 

8 Learned counsel for the respondents 1 and 2 has, 
however, stated that this Court should take notice of 
the subsequent conduct of the petitioner, who, it is 
said, made a representation against the punishment 
imposed upon him to the 1st respondent and the Ist 
respondent reduced the quantum of punishment of 
withholding of increment for a period of three years 
with cumulative effect into one for one year. Ac- 
cording to him, the petitioner should be deemed to 
have acquiesced in the subsequent order of the Ap- 
pellate Authority and estopped from questioning the 
same in the instant proceedings. Apart from the rule 
that courts ordinarily do not entertain acquiescence 
by such conduct of persons, as it would amount to 
denial of fundamental right under the Constitution, 
it will be a mistake of law treating the representation 
of the petitioner to the Ist respondent as an act of 
acquiescence The question posed in such a situation 
may be, whether by making a representation to the 
Ist respondent against the quantum of punishment, 
the petitioner has waived his right to object to th 
appellate order The answer to that also will be, he 
has not done so. An order, whichis stricken by a clear 
invalidity, g1vesno authority to any person and takes 
away no right of any person. 

9 Insum, I find sufficient merit ın the contention of 
learned counsel for the petitioner that the appellate 
order 1s invalid for the reason that ıt is violative of the 
principles of natural justice The same ıs fit to be 
quashed In the result, the order of the Appellate 
Authority ın proceedings No.R C 11575/A.1/84 
dated 22.8.1984 1s quashed and the case 1s remitted 
to the Ist respondent for further hearing and 
disposal ın accordance with law The writ petition 1s 
allowed in the above terms, with costs, payable by 
respondents | and 2 to the petitioner. Hearing fee 
Rs 2,500 
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IN THE NIGI COURT OF JUDICATURE AT 
MADRAS. 


Present: Somasundaram, J. 


S.A No.26 of 1983 and W.P.Nos 274 and 544 of 
1983 8th July, 1994, 


St.Adaikalamatha Trust represented by its Man- 
ager and Mother Superior Merry Teciana 
Appellant 
v. 
M.Chinnadurai and others ... Respondents. 
(A) Tamil Nadu Public Trusts (Regulation of Ad- 
ministration of Agriculniral Lands) Act (1961), 
Sec.7(1), (2) - Tamil Nadu Agricultural Lands 
(Record of Tenancy of Rights) Act (X of 1969), 
Sec.2(5) - Registering one’s name as cultivating 
tenant in approved record of tenancy rights - Ingre- 
dients for - Tenant of Public must granted lease of 
trust lands on 1.6.1968 - Special Deputy Collector 
(Public Trust) declaring three acres of trust lands as 
surplus in the hands of the cultivating tenant - Ten- 
ant subleasing the excess lands to sub-lessees - Sub- 
lessees held not entitled to be registered as cultivating 
tenants. 
Under Sec.2(5) of the Tamil Nadu Agricultural Lands 
(Record of Tenancy Rights) Act, the two main ingre- 
dients to become eligible for registering one’s name 
as cultivating tenant in the approved record of ten- 
ancy rights are (1) that there should be a valid 
tenancy agreement either express or implied in fa- 
vou of the tenant; (2) that the land should be in his 
possession and he should do personal cultivation by 
contributing his own physical labour or that of the 
members of his family. It 1s contended that the 
petitioners are sub-tenants under one Chinnadurai. 
As the lease in favour of Chinnadurai was granted by 
the St. Adaikalamatha Trust on | 6 1968 long after 
the notified date, Sec.7(2) of the Tamil Nadu Public 
Trusts (Regulation and Administration of Agricul- 
tural Lands) Act will apply to the facts of the present 
case. According to Sec 7(2) of the Act, if a cultivat- 
Ing tenant acquires any land after the notified date 
and ifas a result of such acquisition, the lands ın his 
possession exceeds the cultivating tenants ceiling 
area, the excess land in the possession which belong 
to the Public Trust should revert back to the lessor- 
Trustee Chinnadurai who possessed lands more 
than the cultivating tenant's ceiling area hadnonght 
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to sub-lease the excess lands in his possession to the 
petitioners, because such excess lands in his possés- 
sion which belong to the Public Trust had already 
reverted to the Istrespondent Trust After the excess 
land in the possession of Chinnadura1 as a cultivat- 
ing tenant reverted back to the Trust on his acquiring 
lands in excess of the cultivating tenant’s Ceiling 
limit by virtue of Sec.7(2) of the Act, he had no 
manner of interest 1n the lands so reverted back to the 
Trust and he cannot convey any nght in favour of the 
petitioners under the lease deeds dated 15.6.1979 
and 10.6.1979. On this ground alone, the petitioners 
are not entitled to get their names recorded as culti- 
vating tenants in the record of tenancy rights in 
respect of the lands ın question. [Para. 8] 
(B) Tamil Nadu Public Trusts (Regulation and 
Administration of Agricultural Lands) Act (1961), 
Sec.15-A - Scope - Expression ‘any person’ - Mean- 
ing of - Lands in possession of tenant declared excess 
land will stand evicted. 

When the lands in question reverted back to the trust 
under Sec 7 of the Act by reason of the order of the 
Special Deputy Collector dated 27 8 1979 Sec.15-A 
of the Act stands attracted and in view of the provi- 
sions contained in Sec.15-A(1) the petitioners, who 
are ın possession of such lands, which reverted back 
to the first respondent Trust shall be deemed to have 
been evicted. The expression ‘any person’ in Sec. |5- 
A(1) will include not only the original tenant under 
the Trust, but also persons like the petitioners who 
claim to be in possession of the lands as sub-tenants 
pursuant to the lease agreements with original ten- 
ant. [Para. 9] 
Cases referred to: 

Sevenska Handeisbanken v. M/s.Indian Charge 
Chrome and others, (1993)6 J.T. 189. [Para. 6] 
S.A.No.26 of 1983: Appeal against the decree of the 
Court of the Subordinate Judge, Mayavaram dated 
9.12.1982 ın Appeal Suit No.57 of 1982 preferred 
against the decree of the Court ofthe District Munsif, 
Tiruvarur in Original Suit No 367 of 1980, etc. 
K.Chandrasekaran for M/s.B.Kumar and 
R.Loganathan, for Appellants 

Mrs. Prabha Sridevan and T. Susindran, for Respond- 
ent Nos 2 and 3 in S A No 26 of 1983 and for Peti- 
tioners in W.P Nos.274 and 544 of 1983. 
N.Sampath, Government Advocate for Respondent 
Nos.2 to 4 in W.P Nos 274 and 544 of 1983. 
M.Liagat Ali, Government Advocate, for Respond- 
ent Nos 2 to 4 ın the Writ Petitions 

The Court made the following 
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Six New Judges to the High Court 


MrJustice KRamamoorthy: 

Mr.Justice K.Ramamoorthy, a Senior Advocate is elevated to the Bench. He is fifty - five years old 
and his appointment was eagerly expected by the members of the Bar. He was enrolled as an advocate 
in 1964. He worked in the chambers of Late Mr. V. V.Raghavan who later became a Judge of the High 
Court. Afterwards he joined the office of Late Mr.T.R.Srinivasan. Mr.Justice K.Ramamoorthy had 
a good practice both in the origial side as well as in the appellate side. Mr-Justice K.Ramamoorthy 
is the son of the freedom fighter Late Mr.T.G.Krishnamoorthy of Madurai. With rich experience as 
a Senior Advocate we are sure that Mr.Justice Ramamoorthy will certainly earn the reputation as 
a good Judge of the High Court. 


MrJustice A.S.Venkatachalamoorthy: 


Mr. Justice A.S. Venkatachalamoorthy, who was the Government Pleader is appointed as a Judge of 
the High Court. He worked in the office of Mr.S.Sethuraman a Senior Advocate. He was also a 
partime lecturer in the Madras Law College. He was the Assistant Public Prosecutor for a brief 
period. Mr.Justice Venkatachalamoorthy was the Additional Government Pleader from 1983-89. 
He was also the Additional Central Government Standing Counsel from 1990-92. He was made 
Special Government Pleader in 1992 and afterwards Government Pleader. From 1976 onwards 
Mr.Justice Venkatachalamoorthy was representing the Governmentin one capacity or the other. He 
is a man of pleasing manners. His appointment as a Judge of the High Court is welcomed by all the 
members of the Bar. 


MrJustice SJagadeesan: 


Mr-Justice S.Jagadeesan is the son of Late Sankara Mudaliar of the Salem Bar who was the leader 
of the Salem Bar till recently. Mr.Justice Jagadeesan had his apprenticeship under Mr.Justice 
V.Ramaswami (Retd. Judge of the Supreme Court) and enrolled as an advocate in the year 1964 and 
worked as junior under Mr.Justice Ramaswami the then Additional Government Pleader. After- 
wards he joined the office of Mr.K.Parasaran, former Attorney-General of India. Mr.Justice 
Jagadeesan was the Chairman of the Bar Council of Tamil Nadu. He was the representative of Bar 
Council of Tamil Nadu in the Bar Council of India. He was also the Secretary of Madras Bar 
Association. Mr.Justice Jagadeesan is soft spoken man with plesant manners. He will prove to bea 
good Judge adjusting himself to the requirements of the bar. 


Mr.Justice N.Dinakaran: 


_ MrJustice N.Dinakaran hails from an agricultural family. He acted as a Government Advocate 
(Criminal from February, 1979 to June, 1988). He was the Additional Public Prosecutor. He is very 
thorough in Criminal Law. He is appointed as a Judge of the High Court at the age of 51. He will 
prove himself be a good Judge. 


18 The Madras Law Journal [1994 
Mr_Justice P.Shanmugam: 


Mr.Justice P.Shanmugam, who was the Special Government Pleader is appointed as Judge of the 
High Court. Mr.Justice Shanmugam obtained his Master Degree (M.A.) from Layola College, 
Madras. He' has specialised-in Industrial Law. He obtained P.G. Diploma in Company Law, 
Insurance and Banking. He was appointed as part time lecturer in Madras Law College. He was 
‘ appointed as Additional Government Pleader and later on he became Special Government Pleader 
(Education). Mr.Justice Shanmugam with rich experience in the appellate and original side of the 
High Court and also in the Administrative Tribunals will justify-his appointment as a Judge of the 
High Court in every respect. 


Mr_Justice Sampathkumaran: 


Mr.Justice Sampathkumaran hails from Tanjore District. He was enrolled as an Advocate in the year 
1962. He practised at Kumbakonam till 1968 and joined the Judicial Service as District Munsif. He 
served as Subordinate Judge in various places and was promoted as District Judge in the year 1984. 
Mr.Justice Sampathkumaran had served as Claims Commissioner, Railway Accidents Claims 
Tribunal at Trichi, Administrator-General and Official Trustee, Madras, Registrar High Court, 
Chief Judge Court of Small Causes, City Civil Court, Madras, Presiding Officer, Industrial Tribunal, 
Madras, District and Sessions Judge, Nagapattinam. With his rich experience in the Subordinate 
Judiciary, Mr.Justice Sampathkumaran will make a mark in the High Court as a Judge. 


’ The Editor and the members of the Madras Law Journal extend a hearty welcome to the all newly 
appointed Judges of the High Court. 


Note: All new Judges have since been transferred to other High Courts except Justice S. Jagadeesan. 


sesss 
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Terms of Bill of Lading - Whether Override Terms and 
Conditions Contained in a Charter Party Agreement? 


By 


Dr.M.R.Sreenivasan, M.A., M.Com., M.L., Ph.D., Advocate, 
(Retd.) Prof. of Commerce, D.G.Vaishnav College, Madras-106. 


Introduction: It is well known that ‘‘a Contract of Affreightment’’ may take either of the two forms: 
(a) A contract by charter party; 
‘ (b) Acontract for the carriage of goods ina general ship when the contract is evidenced by a Billof lading. 


What is a Charter Party?: When goods have to be consigned in large quantities it is usual for the exporting 
consignor to hire or charter the whole of a vessel or a substantial part of it. The document by which the 
exporter obtains possession of the ship for use and return on hire basis is termed as the charter party 
Agreement. In other words a charter party may be defined as a contract in writing under which the ship 
owner agrees to place an entire ship or part of it at the disposal of a shipper for the conveyance of goods 
ona particular voyage toa specified place or fora specified time in consideration ofa sum of money called 
freight. From Mercantile Law, M.C.Shukla, 1979. It must be under seal and must be engrossed on stamp 
paper. In a charter party agreement a ship is under lease or demise. To gain control over the entire ship 
by taking it on a lease would amount to controlling its Master and crew of the ship. This type of gaining 
control over the Master and the crew would create lots of labour problems to the charterer namely one 
who has taken the ship on lease. Therefore now-a-days what the charterer does is to take on hire or lease 
‘the space available inside the ship and not control over the Master and crew of the ship. Thus the charterer 
is relieved from the onerous responsibilities and vicarious liabilities for the misdeeds of the Master and 
his crew. Therefore it is possible to take on lease the space available inside the ship without gaining 
control over the Master and the crew of the ship under the moder charter party agreements. 


The Significance of Bill of Lading in a ship under charter party: A Bill of Lading is issued when the goods 
are delivered for carriage to a general ship which offers to carry goods of all such merchants who desire 
to use it. The position of the owner of a general ship is that of a common carrier. N.D.Kapoor Elements 
of Mercantile Law P 438 1984 ed. Published by Sultan Chand & Sons, Dharyaganj, New Delhi-110 002. 


Even if a ship is chartered, and if the charterer himself finds the whole cargo still Bill of lading has to be 
issued to the consignors. There are two possibilities of issuance of Bill of lading (a) First is a case where 
the charterer himself finds the whole cargo for the entire ship in which case the bill of lading generally 
serves the purpose of a receipt for the goods given by the master. (b) Second possibility is a case where 
the charterer finds several merchants who are interested in exporting different goods in which case the 
Bill of lading takes the form of a contract of carriage between him and the consignors. In such cases, the 
charterer acts as a carrier. 


A Bill of Lading has three requisite features: (a) It isan acknowledgement for receipt of goods on Board 
of the ship. (b) It is a document of title Lord Macnaughten aptly said that ‘‘that Bill of Lading is a key 
which in the hands of a rightful or bona fide owner or claimant will unlock the doors of the warehouse, 
floating or fixed in which goods may be. (c) It is an evidence of the contract for the carriage of goods. (d) 
The terms and conditions under which the goods are carried is regulated by the Bill of Lading. 


What is the role of Master in Chartered ship?: When a ship is under the control of the owner, the Master 
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in such a ship represents the owner as an Agent and in that ‘capacity signs the Bill of lading, gives 
warranties to the exporting consignors. Therefore the ship owner becomes bound by the act of the Master 
and could be sued for any act of the Master. But the Shipowner will not be liable for the Bill of Lading 
signed by the Master wrongfully when the goods were not 2t aii received on board of the ship Grant v. 
Norway, (1851)10(B655). z 


Normally when a ship is ubject to charter party.agreement the charterer does not require the Master to 
sign the Bill of lading. In case the Master issues a Bill of Lading to the charterer then it only signifies a 
mere acknolwedgement of the receipt of goods on board of the ship. 


The Nature of Bill of Lading in the hands of shippers and Indorsees: When shippers or exporters and 
Indorsees of Bill of lading who have no knowledge about the terms and conditions of the charter party 
agreement or the extent of the Master’s authority, then in such cases the terms and clauses as contained 
in the Bill of Lading will bind the Ship owner notwithstanding the fact that ship has been subjected to 
charter party agreement. Under these circumstances it becomes necessary for the ship owner to intimate 
the charterer, the shipping Agents and anybody who claims title through them that the ship concerned has 
been subjected to charter party agreement and that the terms and conditions contained i in the Bill of 
Lading will not bind the ship owner. 


Overriding effect of. ‘charter r party: When once the ship has been chartered then it only means that the terms 
and conditions contained in the charter-party agreement alone will become effective superseding the 
clauses and conditions contained in the Bill of Lading. For all practical purposes the Bill of Lading under 
these circumstances should be construed as only as receipt of Acknowledgement for goods received on 
board the ship sent by the Exporter. 


It must be clearly understood that a Bill of Lading is a Quasi Negotiable instrument which could be 
transferred by Indorsement. If a Bill of Lading has been transferred by Indorsement for valuable 
consideration. and the Transferee or Indorsee as a bonafide owner has no knowledge about the true nature 
and substance of such Bill of Lading then the rights they could claim cannot be more than the rights of 
their respective transferer or Indorser. In the above cases ‘‘Nemo dat non quad habet’’ nobody can 
convey better title than what he has will clearly and squarely apply as per the sale of goods act. 


The above statement is reinforced by Sec.1 of the Bill of Lading Act, 1956. According toit every Indorsee 
of a Bill of Lading enjoys the same rights and is subject to the same liabilities as that of the consignee in 
respect of the goods named in the Bill of Lading. That is why a Bill of Lading is termed as quasi negotiable 
instrument in the popular sense and not negotiable instrument in the strict legal sense. 


Shipowner lien against the charterer on the cargo: Even though a ship is under a charter-party Agreement 
yet the shipowner enjoys the important right of lien on cargo or goods carried for freight and other 
charges. Since the shipowner’s lien is a possessory lien he could retain possession ‘of the goods carried 
until freight charges that are due and payable to him are paid. 


A moot point has arisen with regard to exercise of lien by the Ship owner against the goods of Exporters 
for the non-payment of dues, by a charterer under charter party Agreement. Has the shipowner a right of 
lien over the goods belonging to the exporter and that too in a ship that is subject to charter party 
agreement? In such cases, what are the rights of the exporters to claim their goods free from lien? The 
law implies that the shipowner could exercise his lien on any goods carried on the ship that has been 
chartered by charterer for the monies due and payable by the charter. The only remdy available for the 
Cargo owner, or exporters is to only proceed against the charterer for the release of their goods. 


Maritime lien: It is special lien available to the Master and to the crew of the ship. It pervades not only 
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over the ship, its machinery furniture, cargo and for freight based maritime law. This lien is exercised in 
lieu of payment of wages and disbursements of dues to others like the seamen Bottomry Bond holders for 
their dues. Unlike a shipowner’s lien a maritime lien is not a possessory lien. It exists irrespective of 
possession. With regard to priority in case of maritime lien the rule is that the last in time takes first in 
payment because the later benefit is more advantageous and in the crystallizing factor in saving the 
common vefture. R.P.Maheswari and S.N.Maheswari, Principles of Mercantile Law, p.555, 1981 
Edition, National House, Dharyagang, New Dethi-110002.° 


The above facts further elaborates that even granting a ship is under a charter party agreement the Master 
of the ship for the wages and other amounts due and payable to him and his crew can exercise the lien on 
goods and things belonging to the Exporters. No doubt there may be cases when the exporter or shipper 
and the charterer might have paid their dues to the ship owner. In such cases also if the ship owner has 
not paid the wages and other dues to the master and seamen including Bottomry Bondholders then also 
lien is exercised much to the detriment of the shippers, namely exporters and charterers. 


Seaee 


Payment of Court-fees by the defendant 
under Sub-sec.(3) of Sec.37 of the Tamilnadu Court Fees Act. 


When and in what cases it cannot be levied. 
By 


Shri T.A.Varadharajan, M.A., B.L. DPPA., 
Advocate, Madurai-625 001. 


(1) The above topic has raised doubts and controversies, in the day-to-day adjudication of partition suits. 
(2) Sec. 37 Envisages three situations:- 

(a) 37(1) deals with the claims for partition and separate possession by a plaintiff for a share in joint 
family property or jointly or commonly owned property, but out of possession, In these cases court-fees 


has to be paid on the market value of the share of the property claimed by the plaintiff. 


(b) 37(2) provides for cases where partition is sought for, by a plaintiff, who is already in joint possession. 
Under this sub-section. 


(i) a fixed court-fee of Rs.30 is leviable if the forum is District Munsif Court: 

(ii) If the suit is before Sub-court a fixed fee of Rs.30, Rs.100, Rs.200 is payable if and when the value 
of the plaintiff's share is Rs.5,000 or less, or is above Rs.5,000, but below Rs.10,000 or is Rs.10,000 and 
above, respectively in each of the three cases referred to above and, 

(iii) a fixed fee of Rs.300 in High Court. 


(3) Sub-sec.(3) of Sec.37 is the crucial provision for our discussion captioned above. It provides for 
payment of court-fees by the defendant in the above cases, prescribes the amount of court-fees payable, 
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and also delimits the area and ambit for such payment. 


Sub-sec.(3) of Sec.37 enacts as follows: 


(3) ‘“Where in a suit falling under Sub-sec.(1) or Sub-sec.(2), a defendant claims partition and separate 
possession of his share of the property, fee shall be payable on his written statement-computed on half 
the market value of his share, or at half the rates specified in Sub-sec.(2 ') according as such defendant 
has been excluded from possession, or is in joint possession.” 


(4) Thus, in cases where the defendant claims partition of his share, if it is under 37 (1) Court-fees is 
payable by him on half the market value of his share of the property; If under 37 (2) it has to be computed 
at half of the fixed court-fees, enjoined as set out above. . 


(5) What is the scope, ambit and limitations of the concession held out under Sub-sec.(3) of Sec.37? 


How about the position where the defendant denies the plaintiff s share to the property on the plea that 
the suit property is not ancestral, or joint family or joint or common or partible property, and contends 
that it is either his self acquired, or separate property, or it is non partible, or a trust or Dharmam property, 
and either in the course of adjudication, by court, or ina compromise or Razinamah between the parties, 
the defendant in a decree is given a share in the suit property or allotted some item or items of suit property 
in lieu of his share to him? Is the defendant liable in the above context to Pay a court fee on the share, or 
items to which he is decreed. at the prescribed concession rates fixed in Sec.37(3 )? 


(6) My answer is no. The defendant is not liable to pay any fee, in the above particular context and 
circumstances. The reasons are: 


(a) Court-fees Act being a fiscal enactment it has to be strictly construed. Since the defendant does not 
opt for any share in his claim or written statement and even denies the plaintiff's right to any share, there 
is no warrant to levy any Court-fee on him since he does not answer and come within the tight Jacket and 
strict interpretation of Sub-sec.(3) of Sec.37 of the Act. 


(b) The rationale is-why should the defendant not having asked for any share should be mulcted with a 
court-fee, when the relief or benefit of share or items is conferred on him unasked for, incidentally as a 
consequence of adjudication, or adjustment among the parties. 


(7) Some subordinate courts, have taken the view, that when once the defendant under its decree either 

. by adjudication or compromise has had the benefit of a share or items, it is equivalent to an acceptance 
ofa claim of the defendant and he must pay for it in court-fees under 37(3). Such an argumentis fallacious, 
farfetched and opposed to the accepted norms of appreciation of fiscal statutes. 


(8) In the above view of mine, [am fortified in a way by the viewsof commentators M/s.K.Krishnamoorthy 
and R.Mathrubutham at page 82 of their Guide to Law of Court Fees in Madras. The observation is as 
follows: ‘‘....This provision Sec.37(3) cannot apply where the Court of its own accord directs partition 
as between all the parties.” 


(9) My search for decided cases of our High Court, on the above pinpointed aspect of Sec.37(3) has not 
borne fruit: Enlightenment in these columns with reference to decided cases of Supreme Court or our 
High-Court is welcome and be-Beholden. 
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The Socio-Economic Policy of Indian Banking System. 


By 
Shri Ram Prasad Panda, B.Sc., LL.M., Lecturer in Law, 
The Central Law College, Salem-636008. 


It is needless to emphasis the fact that banks play a vital role in the economic development of the country 
and has an important role in the sphere of modem commerce. 


Policy decisions have to be taken keeping in view the creation of appropriate and suitable atmosphere 
for the proper development and working of the banks from within and from without. The future of any 
industry lies in its own hands. 


In the field of reformation of banks: the productivity the profitability and the efficiency of those reforms 
have to be critically examined and applied in the process of reformation. The Government, as the primary 
authority: has to take necessary corrective action towards this end. It is needless to point out that any 
amount of reforms cannot be conducive to the growth and development of the banking system; unless the 
political interference is completely weeded ont in effecting those reforms. 


The question of recovery of bad debts looms large in the banking system. Merely setting up numerous 
tribunals in this regard would not be a proper solution. Stringent and effective inspection of banks to 
check the irregularity and minimise the corruption would be the need of the hour. All public sector banks 
should be brought within a common fold. The rules and regulations of the banking Act should be 
effectively and faithfully enforced; without merely appearing on plain paper. 


In foreign countries: the banks are allowed to function without any kind of interference from the 
Government. But such a procedure is not to be seen in India. The result is that the banks are working at 
a loss leading to the financial and bank crises. 


Yet another sad factor is that some persons occupying higher ranks in the banking system are abusing their 
power and position; motivated by political pressure and this must be checked and weaned away. Due to 
fraud committed by some people in the banking industry: the recovery of bad debts is not applied towards 
the proper fund and ultimately the public become the losers. 


Strengthening the supervising system followed by vigilant internal control in the banking system would 
ensure the soundness and the safety of the banking system; avoiding the attendant risks. 


The Socio-economic condition of India in the modern timesis not in progressive directions and the Socio- 
economic Policy of Indian Banking System must be properly regulated and applied effectively, if the 
banking system in India is to come on the same level and enjoy the same prestigious position of the banks 
in the countries abroad 
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Compromise of Suits under Amended 0.23, Rule 3 
of the Code of Civil Procedure. 


By 
R.Govindarajan, Advocate, Madurai-625001. 
1. The pronouncement of Justices Thomman and R.S.Sahai of the Apex Court in (7992)1 S.C.C. 31, has 


kindled in mea desire to write this article and to place it before the readers. Before commenting upon that 
I would like you to know the amendments that have been made under Act 104 of 1976. 
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2. Prior to the amendment the compromise or adjustment made by any lawful agreement need not be in 
writing and signed by the parties. The court can make an order after enquiry and record and pass a decree 
in accordance with the compromise or adjustment. 


3. Act 104 of 1976 has made three amendments: (1) The compromise or adjustment should be in writing 
and signed by the parties, (2) it shall relate to the parties to the suit and whether the subject-matter of the 
suit is the same or other matters also, (3) ifany party object to the same the court shall decide the question. 
There is an explanation added which lays down that an agreement which is void or voidable under the 
Indian Contract Act shall not be deemed to be lawful within meaning of this rule. But once the 
compromise is recorded and decree passed, it is not appealable under 0.43, Rule (1)(m) unless objected. 


4. The onginal practiced was that while recording the compromise the parties have to be present and the 
court will ascertain from them the truth or otherwise of the agreement and sign before the court and the 
counsel also should sign it In the case of minors, the counsel shall state that the same is beneficial and 
done in the interest of the minor and then only the court will record the compromise and pass a decree. 
There must be a special vakalat for the purpose. It 1s only when these things are observed, one can say 
that the court has applied its mind and passed a decree in accordance with the compromise. 


5. Before the amendment the compromise can be oral but after amendment the conditions stated supra 
should be followed and if not the decree is invalid and inexecutable. 


6. Now, after the amendment the question arises as to whether the presence of parties is necessary when 
their counsel have signed the compromise and, in such a situation, whether the court can pass a 
compromise decree if it otherwise conforms to the section. Ifit is construed that the words “signed by the 
parties” mentioned in the section includes the signature of the counsel as declared by Justice Thomman 
and Justice R.S.Sahay in (1992)1 S.C.C. 31, it will lead to very anomalous results as has happened in that 
case. Taking advantage of that it is possible to have the compromise recorded and decree passed joining 
hards with the otherside and without bringing it to the knowledge of the clients. The learned Judges have 
taken theirclucfrom the English Law where according to them the implied authority of the counsel 1s not 
dispensed with Sometimes cases may come wherein the parties feel at the time of compromise that it is 
beneficial to them and later on egged on by unholy people try to put the blame on the counsel and try to 
set aside the decree, thus frustrating the obyect of the amendment in curtailing unnecessary litigation. In 
(1992)1 S.C.C. 31, the learned judges have them selves given a note of caution as follows: ‘‘however it 
will be prudent for the counsel not to act on an implied authority except when warranted by an exigency 
of circumstances demanding immediate adjustment of suit by agreement of compromise and the 
signature of the party cannot be obtained without undue delay.’’ While the same judges say ‘‘there is no 
reason to assume that the legislature intended to curtail the implied authority of the counsel engaged in 
the midst of proceedings in court to compromise or agree on matters relating to the parties even such 
matters exceed the subject matter of the suit. The relationship of counsel and party or the recognised agent 
and his principal is a matter of contract generally the legislature does not interfere except when warranted 
by public policy and the legislative intent is expressly made manifest 


7. Before making a comment on the ratio decidendi of the above case, I would place before the readers 
some judgments rendered after the amendment of O.23, Rule 3. One of the earliest cases that came before 
the Madras is reported in V.Dorairaj v. Shanmugam, (1980)1 M.L.J. 291. Before the learned Judge 
Sathiadev the question arose wherein an endorsement made by the counsel without the signature of the 
party is legal and binding on the parties. The learned judge held ın para.12 ‘‘in the amended Act 104 of 
1976 it 1s provided that it 1s proved to the satisfaction of the court, that a suit is adjusted by way of lawful 
agreement or compromise ‘‘In writing and signed by the party” (in italics), that the court shall order such 
agreement to be recorded and pass decree accordingly The words ın writing and signed by the parties (in 
italics) have been introduced by the amending Act. Therefore, the authorities above referred to would not 
- be relevant for holding that a counsel signing the compromise or making an endorsement ın the bundle 
without the parties signing them cannot be taken into account. There 1s no question of implied authority 
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JUDGMENT: The appellant 1n Second Appeal No.26 
of 1983 isa publictrustanditisplaintiffinO S No.367 
of 1980 on the file of the District Munsif, Tiruvarur 

The respondents in the second appeal are defendants 
1 to 3 in the said suit. The petitioner in W.P.No.274 
of 1983 is the second defendant in O.S No.367 of 
1980 and the petitioner in W.P.No.544 of 1983 1s the 
third defendant in the said suit. The first respondent 
in both the writ petitionsis the plaintiffin O.S.No.367 
of 1980. As the subject matter and the parties to the 
second appeal and the writ petitions are common, 
they are disposed of by this common judgment For 
the sake of convenience the parties are referred to in 
the judgment in Second Appeal No.26 of 1983 as per 
their array in O.S.No.367 of 1980. 

2. The suit O.S.No.367 of 1989 was filed by the 
plaintiff-trust for a permanent injunction restraining 
the defendants from interfering with the plaintiff's 
possession and enjayment of the suit properties, 
namely, an extent of 3 acres in R S Nos 305/2, 301/ 
9 and 291/6 in Sengalipuram Village, Nannilam 
Taluk. The case of the plaintiff-trust 1s as follows. 
The suit properties belong to the plaintiff-trust. They 
were leased out to the first defendant by the plaintiff 
in the year 1968 and he was cultivating the same till 
Fasli 1389. During Fasli 1389 a suo motu enquiry 
wastaken under the Tamil Nadu Public Trusts (Regu- 
lation of Administration of Agricultural Lands) Act, 
1961 (hereinafter referred to as the Act) by the 
Special Deputy Collector, Tiruvarur and by order 
dated 27.8.1979 the Special Deputy Collector de- 
clared that the first defendant was holding more than 
the cultivating tenant’s ceiling area of 5 standard 
acres and directed him to surrender the excess land 
of 3 acres to the plaintiff-trust. The first defendant 
voluntarily surrendered the excess land of 3 acres to 
the plaintiff trust on 5.2.1980 and to that effect he has 
executed a surrender letter in favour of the plaintiff. 
The plaintifftook possession of the suit properties on 
5.2.1980 from the first defendant and thereafter the 
plaintiff ıs in possession and enjoyment of the suit 
properties. As defendants 1 to3 attempted to trespass 
into the suit properties. the plaintiff filed the suit for 
permanent injunction. 

3. Defendants 1 to3 filed separate written statements 
raising identical contentions which are as follows: 
The first defendant isa lessee under the plaintifftrust 
in respect of the suit properties. He has sub-let item 
No.1 to the second defendant on 15.6.1979 and 
item Nos.2 and 3 to the third defendant on 10.6.1979 
and lease deeds were also executed in triplicate. 
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Defendants 2 and 3 are cultivating tenants in respect 
of the suit properties contributing their personal 
labour and they are entitled to the benefits of the 
Tamil Nadu Act 25 of 1955. In the middle of the year 
1979, a notice was sent to the first defendant by 
Special Deputy Collector, Tiruvarur. The first de- 
fendant did not attend the enquiry conducted by the 
Special Deputy Collector. However, on 5.8 1980 the 
plaintiff's agent wanted a surrender letter to be 
shown to the authorised officer for closing the pro- 
ceedings before him. Hence the first defendant signed 
a blank paper ın two places The plaintiff trust never 
took possession of the suit properties pursuant to the 
surrender letter purported to have been executed by 
the first defendant on 5.2 1980. Defendants 2 and 3 
are recorded as cultivating tenants in the record of 
tenant rights proceedings Therefore, the plaintiff is 
not entitled to a decree for permanent injunction. 
4. The trial court on the basis of the evidence on 
record came to the conclusion that the plaintiff ıs 
entitled to the relief of permanent injunction prayed 
for by the plaintiffand consequently decreed the suit 
O.S.No.367 of 1980. As against the judgment of the 
trial court defendants 2 and 3 filed an appeal 
A.S.No.57 of 1982 before the Sub Court, 
Mayiladuthurai. The appellate court, on a considera- 
tion of the entire materials on record found that the 
plaintiffdid not take possession of the suit properties 
pursuant to the surrender letter dated 5.2.1980, that 
the plaintiff was not in possession of the suit proper- 
ties on the date of suit and consequently allowed the 
appeal filed by defendants 2 and 3 and dismissed the 
suit O.S.No 367 of 1980. As against the judgment of 
the appellate court, the plaintiff trust has filed the 
Second Appeal No 26 of 1983. 

5. The suit O.S.No.367 of 1980 was filed on 1.9.1980. 
Earlier on 27.8.1979, the Special Deputy Collector 
(Public Trust), Tiruvarur, passed an order under 
Sec.7 of the Act holding that the cultivating tenant 
M.Chinnadurai the first defendant in O.S.No.367 of 
1980 was in possession of more than the cultivating 
tenant’s ceiling area of 5 standard acres and further 
directed that the excess lands to be reverted to the 
plaintiff trust. By the said order the plaintifftrust was 
directed to take possession of the lands let out to 
Chinnadura1. As against the said order of the Special 
Deputy Collector dated 27.8 1979 the tenant 
Chinnadurai filed an appeal in A.P.No.19 of 1981 
before the District Revenue Officer (Appellate Au- 
thority), Thanjavur. Thangarasu and Kaliyamurthy - 
defendants 2 and 3 in O S.No.367 of 1980 filed 
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petitions in A.P.No.19 of 1981 to get themselves 
impleaded as parties in A.P.No.19 of 1981 contend- 
ing that they are sub-tenants under Chinnadurai the 
first defendant in O.S.No.367 of 1980 and that they 
are in possession of the suit properties. The appellate 
authority by its order dated 17.3.1982 dismissed the 
appeal A.P.No.19 of 1981 and the petitions filed by 
Thangarasu and Kaliyamurthy. Thereafter, 
Thangarasu and Kaliyamurthy-defendants 2 and 3 ın 
O.S.No.367 of 1980 filed petitions before the Record 
Officer R.T.R and Additional Tahsildar, Nannilam 
for inclusion of their names as cultivating tenant in 
the approved record of tenant’s rights in respect of 
R.S.Nos.305/2, 301/9 and 291/6. The case ‘of 
Thangarasu and Kaliyamurthy is that Chinnadurai 
became a tenant in respect of the lands in question 
from the trust in the year 1968 that the said 
Chinnadurai sub-leased the said lands to Thangarasu 
and Kaliyamurthy under lease deeds dated 15.6.1979 
and 10.6.1979 and that they are cultivating the said 
landsas sub tenants under Chinnadurai, contributing 
their physical labour and therefore their names have 
to be included as tenants in the record of tenancy 
rights. The Record Tahsildar, Nannilam by separate 
orders dated 29.9.1980 allowed the petitions filed by 
Thangarasu and Kaliyamurthy and included their 
names as cultivating tenants in the record of tenant 
rights in respect of the lands in question. As against 
the order of the Record Tahsildar, the plaintiff trust 
filed an appeal before the appellate authority and the 
appellate authority dismissed the appeals on 
15.2.1982. Thereafter, the plaintiff trust filed revi- 
sion petitions against the orders of the appellate 
authority before the District Revenue Officer, 
Thanjavur the fourth respondent in both the writ 
petitions, in R.P.Nos.26 and 27 of 1982. The fourth 
respondent by the common order dated 9.11.1982 
allowed the revision petitions filed by the plaintiff 
trust and set aside the orders of the appellate author- 
ity and the Record Tahsildar, Nannilam holding that 
the lease deeds executed by Thangarasu and 
Kaliyamurthy in favour of the original tenant 
Chinnadurai are not valid and that Chinnadurai had 
no right to sub lease the lands in question to 
Thangarasu and Kaliyamurthy in view of Sec.7 of 
the Act. Aggrieved by the common order of the first 
respondent, dated 9.11.1982 allowing the revision 
petitions filed by the plaintiff trust, Thangarasu and 
Kaliyamurthy have filed Writ Petition Nos.274 of 
1983 and 544 of 1983 respectively. 


6. Second Appeal No.26 of 1983: 
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Mr.K.Chandrasekaran, learned counsel for the plain- 
tiff trust contended that the appellate authority hav- 
ing found that the first defendant had signed the 
surrender deed dated 5.2.1980 marked as Ex.A-2 is 
not justified in coming to the conclusion that the 
plaintiff did not take actual possession of the suit 
properties pursuant to the surrender deed executed 
by the first defendant that defendants 2 and 3 alone 
are in possession of the suit properties and that the 
plaintiff was not in possession of the suit properties 
on the date of suit. The learned counsel further 
contended that when the recitals in Ex.A-2 show that 
the first defendant had surrendered possession of the 
suit properties to the plaintiff-trust, he cannot be 
permitted to let in evidence to prove that he did not 
as a matter of fact surrender the suit properties to the 
plaintiff trust and on the basis of Ex.A-2 and other 
evidence on record, the appellate court ought to have 
held that the plaintiff trust was in possession of the 
suit property on the date of suit. In support of his 
contention, the learned counsel for the plaintiff trust 
relied on the decision in Sevenska Handeisbankenv. 
Mjs.Indian Charge Chrome and others, (1993)6 
J.T. 189. However, I am unable to accept the above 
contentions of the learned counsel for the plaintiff 
trust. As already stated, the suit was filed by the 
plaintiff trust, for a bare injunction restraining the 
defendants from-interfering with the plaintiff s pos- 
session of the suit properties. Therefore, the plaintiff 
has to prove that it was in possession of the suit 
properties on the date of the suit. No doubt, the 
recitals in the surrender deed Ex.A-2 show that the 
first defendant surrendered possession of the suit 
properties to the plaintiff on 5.2.1980. The first 
defendant has also in his written statement admitted 
that he signed only a blank paper which was utilised 
for the preparation of Ex.A-2. However, there is 
absolutely no evidence to show that pursuant to 
Ex.A-2 there was actual delivery of possession of the 
suit properties by the first defendant to the plaintiff 
and that from 5.2 1980, ie. the date of surrender and 
on the date of suit the plaintiff was in possession of 
the suit properties. The plaintiff in order to prove 
possession of the suit properties pursuant to the 
surrender deed Ex A-2 placed reliance on Exs.A-3, 
A-4, A-7, A-8 and A-10. Ex.A-3 is the entry at page 
216 of the account book maintained by the plaintiff. 
No reliance can be placed on Ex.A-3, because the 
person who wrote Ex.A-3 has not been examined to 
prove the entry marked as Ex.A-3. The appellate 
court nightly refused to place reliance on the entries 
Ld 
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in the account books of the plaintiff marked as 
Exs.A-4, A-7 and A-8, because the Tamil words in 
Exs.A-4 A-7 and A-8 were written by one person, 


whereas the other entries in the account book were - 


made in the handwriting of another book were made 
in the handwriting of another person, which clearly 
go to show that the entries marked as Exs.A-4, A-7 
and A-8 are subsequent interpolations and no expla- 
nation is offered by the plaintiff trust for the differ- 
ence in the handwriting relating to Exs.A-4, A-7 and 
A-8. Ex.A-10 clearly destroys the case of the plain- 
tiff that it is in possession of the suit properties from 
5.2.1980, that is the date of surrender. Ex.A-10 is the 
entry dated 16.10.1980 in respect of the lease paddy 
account received from Sengalipuram Village in- 
cluding the suit lands. The name of the first defend- 
ant is entered in Ex.A-10 as against the date 
16.10.1980. Above the name of the first defendant in 
Ex.A-10 the name of another person Itesi has been 
mentioned and the quantum of lease paddy received 
is mentioned as 12 kalam and Rs.28 and against the 
‘first defendant’s name something has been written 
and subsequently the same has been erased which 
would show that the entries if allowed to remain in 
the account books would be unfavourable to the 
plaintiff and therefore, the plaintiff has erased the 
entries. The plaintiff has not offered proper explana- 
tion asto why the plaintiff trust has erased the entries 
appearing against the name of the first defendant, 
which would go to show that the accounts of the 
plaintiff trust are not properly maintained and it is 
not kept in the regular course of business. In the 
above circumstances, the appellate court rightly re- 
fused to place any reliance on the account books 
maintained by the plaintiff trust. The fact that the 
name of the first defendant appears in the account 
book of the plaintiff as against the date 16.10.1980, 
long after the alleged surrendered on 5.2.1980 and 
for which there is no proper explanation on the part 
of the plaintiff only go to prove that the first defend- 
ant did not actually surrender possession of the suit 
properties to the plaintiff trust on 5.2.1980. The 
appellate court, on a careful examination of the 
entries in the account books marked as Exs.A-3 to A- 
9 found that the said entries were interpolated later 
on by tampering with the account books and rightly 
refused to place any reliance on Exs.A-3 to A-9. 
Another document which would disprove the case of 
the plaintiff that the plaintiff-trust was in possession 
of the suit properties on the date of suit is Ex.A-14. 
Ex.A-14 is the lease deed alleged to have been 
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executed by the plaintiff trust in favour of one 
Arulanandhu Udayar in respect of the suit proper- 
ties. Neither the lessee nor the lessor has been exam- 
ined to prove Ex.A-14. Ex.A-14 and Ex.A-15 show 
that the suit lands were leased out toone Arulanandhu 
Udayar on 4.5.1980 under Ex.A-14 and that under 
Ex.A-15 the said Arulanandhu Udayar surrendered 
the suit properties to the plaintiff trust on 20.6.1980. 

The case of the plaintiff trust on the basis of Exs.A- 
14 and A-15 is that the suit properties were in 
possession of Arulanandhu Udayar as tenant from 
4.5.1980 to 20.6.1980. However, Exs.A-5 and A-6 
entries in the account book maintained by the plain- 
tiff would show that the cultivation expenses in 
respect of the suit properties have been incurred by 
the plaintiff trust by doing Pannai cultivation even 
during the period 4.5.1980 to 20.6.1980. Exs.A-5 
and A-6 falsify the case of the plaintiff that the suit 
properties were let out to Arulanandhu Udayar on 
4.5.1980 under Ex.A-14 and the said Arulanandhu 
Udayar surrendered possession of the suit properties 
to the plaintiff trust on 20.6.1980. Exs.A-14 and A- 
15 only go to show that the said documents were 
brought into existence subsequently in an attempt to 
prove its case that the plaintiff trust is in possession 
of the suit properties pursuant to the surrender deed 
Ex.A-2. Ona consideration of the facts and circum- 
stances of the case, the appellate authority rightly 
refused to place reliance on Exs.A-14 and A-15 on 
the ground that they were created later so as to prove 
the case of the plaintiff that they are in possession. 
On the other hand, the orders marked as Exs.B-2 and 
B-8 would go to show that defendants 2 and 3 are in 
possession of the suit properties. The appellate au- 
thority in paragraphs 23 to 27 of its judgment has 
given cogent and convincing reasons for not accept- 
ing the oral evidence of P.Ws. 1 to4 with regard to the 
possession of the suit properties by the plaintiff after 
5.2.1980 till the date of filing of the suit. Defendants 
2 and 3 have examined themselves as D.Ws.1 and 2. 
D.W.5 also speaks about possession of the suit prop- 
erties by the defendants 2 and 3 during the relevant 
period. The specific evidence of D.Ws.1, 2 and 5 1s 
that they are in possession of the suit properties as 
sub-tenants under Chinnadurai pursuant to the lease 
deeds Exs.B-] and B-6 executed by defendants 2 and 
3 in favour of the first defendant. D.W 3 is the 
Village Thalayari of Sengalipuram and his evidence 
is that defendants 2 and 3 alone are in possession of 
the suit properties for two or three years prior to his 
giving evidence before the trial court. The plaintiff 
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has not examined any person belonging to the suit 
village to proye its case regarding possession. On a 
consideration of the entire material on record, the 
appellate court authority in paragraph 31 of the 
judgment recorded a finding with regard to posses- 
sion as follows: 
“*31. On a consideration of the oral evidence on 
record also I am inclined to hold that the plaintiff 
trust has not proved the possession of the suit 
properties in pursuance of Ex.A-2. But on the 
other hand there ıs evidence on record to show 
that the defendants would have continued to be 
in possession of the suit properties even after 
Ex.A-2. I do not agree with the plaintiff has 
established possession of the suit properties in 
pursuance of Ex.A-2 and after 5.2.1980.Inpara.13 
of the lower court’s judgment, ıt 1s mentioned 
that the plaintiff-trust has maintained that the 
plaintiff has maintained regular accounts under 
Exs.A-3 to A-9. But for the reasons stated above 
by me, the same cannot be said to be regular 
accounts maintained by the plaintiff trust and the 
same are concocted and invented only for the 
purpose of the suit. On a consideration of the 
evidence available on record I am inclined to 
hold that the plaintiff has not proved possession 
of the suit properties on the date of suit and 
therefore the plaintiff is not entitled to the relief 
prayed for in the suit.” 
I see no infirmity in the said finding of the appellate 
court, as it is based on acceptable court, as ıt 1s based 
on acceptable evidence both oral and documentary. 
The decision in Sevenska Handeisbanken v. M/ 
s.Indian Charge Chrome and others, (1993)6 J.T. 
189, relied on by the learned counsel for the plaintiff- 
trust is clearly distinguishable on facts and the prin- 
ciples laid down in the said decision have no appli- 
cation to the facts of the present case No question of 
law, much less a substantial question of law is in- 
volved in the second appeal. There is no merit in the 
second appeal and the second appeal is therefore 
liable to be dismissed. 
7. Writ Petition Nos.274 and 544 of 1983: Mrs.Prabha 
Sridevan learned counsel for the petitioners in the 
writ petitions contended that the first respondent 
trust granted a lease of about three acres in favour of 
one Chinna1urai in the year 1968 who had been 
cultivating the same till Fasli 1329, that the said 
Chinnadurai had granted a sub-lease in respect of 
the lands in question in favour of the petitioners, and 
that the petitioners have been cultivating the lands 
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contributing their physical labour and therefore, 
they are entitled to get their names recorded as 
cultivating tenants in the record of tenant’s nghts. 
The learned counsel further contended that though 
the Special Deputy Collector (Public Trust), 
Tiruvarur by his order dated 27.8.1979 declared the 
three acres of the trust lands as surplus in the hands 
of the cultivating tenant Chinnadurai no steps have 
been taken by the trust to recover possession, that the 
petitioner as sub-tenants under Chinnadurai are in 
possession of the lands in question pursuant to the 
valid lease deeds executed by them in favour of the 
said Chinnadurai that they are contributing their 
physical labour in the cultivation of the lands in 
question and that they are cultivating tenants within 
the meaning of Sec.2(5) of the Act and therefore, the 
fourth respondent/revisional authority 1s not at all 
justified ın holding that the petitioners are not enti- 
tled to be recorded as cultivating tenants in the 
record of tenancy mghts in respect of the lands in 
question and the order of the fourth respondent 
challenged in these writ petitions are liable to be 
quashed. 
8. There is no merit in tis contentions of the learned 
counsel for the petitioners. Sec.2(5) of the Act de- 
fined cultivating tenant as follows: 

(5) ‘‘cultivating tenant’ 

(i) means a person who contributes his own 

physical labour or that of any member of his 

family in the cultivation of any land belonging to 

another, under a tenancy agreement, express or 

implied; and 

(ii) includes:- 

(a) any such person who continues in possession 

of the land after the determination of the tenancy 

agreement; or 

(b) the heir of such person if the heir contributes 

his own physical labour or that ofany member of 

his family in the cultivation of such land; or 

(c) a sub-tenant 1f he contributes his own physi- 

cal labour or that of any member of his family in 

the cultivation of such land; 

(i11) does not include a mere intermediary or his 

heir.” 
The two main ingredients to become eligible for 
registering ones name as cultivating tenant in the 
approved record of tenancy rights are; (1) that there 
should be a valid tenancy agreement either express 
or implied ın favour of the tenant (2) that the land 
should be in his possession and he should do personal 
cultivation by contributing his own physical labour 


T) St. Adatkalamatha Trust v. Chinnadurai (Somasundaram, J.) 


or that of his members of his family. In the present 
case, so far as the second ingredient is concerned the 
petitioners satisfy the same, because, there is suffi- 
cient material available on record to show that the 
petitioners are in possession of the lands in question. 
In A.S.No.57 of 1982 on the file of the Sub Court, 
Mayiladuthurai, the civil court on the basis of the 
evidence placed before it, has held that the petition- 
ers who are appellants in the said appeal are in 
possession of the suit properties. While disposing of 
the Second Appeal No.26 of 1983, I have confirmed 
the said finding of the civil court in A.S.No.57 of 
1982. There is also evidence available in these pro- 
ceedings to show that the petitioners are doing per- 
sonal cultivation contributing their own physical 
labour. Coming to the first ingredient, the fourth 
respondent has pointed out that the evidence let in by 
the petitioners with regard to the lease deeds ex- 
ecuted by them in favour of the original tenant 
Chinnadurai is contradictory. Even assuming that 
the petitioners have proved that the lease deeds 
dated 15.6.1979 and 10.6.1979 have been executed 
by them in favour of Chinnadurai, I am of the view, 
that the said lease deeds are not valid and under the 
lease deeds referred above, Chinnadurai cannot con- 
vey any right ın favour of the petitioners for the 
following reasons, As already pointed out, on 
27.8.1979 the Special Deputy Collector, Tiruvarur 
inhis proceedings N.76/MNL/dated 27.8. 1979 passed 
an order under Sec.7 of the Act holding that the 
tenant Chinnadurai possessed more than the culti- 
vating tenant’s ceiling area of 5 standard acres and 
directing that the excess extent of 3 acres of the trust 
lands in S.Nos.305/2, 301/9 and 29 1/6 be reverted to 
the first respondent trust. The appeal filed by the said 
Chinnadurai before the appellate authority, 
Thanjavur in A.P.No.19 of 1981 was dismissed on 
17.3.1982. It is seen from the order of the Special 
Deputy Collector (Public-Trust), Tiruvarur, dated 
27.8.1979 that Chinnadurai was granted lease of 
Survey Numbers 305/2, etc. by the trust on 1.6.1968. 
The finding of the Special Deputy Collector in the 
said order is that the tenant Chinnadurai apart from 
the trust lands leased out to him, possessed 20-301/ 
2 acres of dry and 5-921/2 acres of wet lands in both 
joint and separate patta which comes to 6-84 stand- 
ard acres, which is in excess of the cultivating tenant 
ceiling area of 5 standard acres. No doubt, the 4th 
respondent while allowing the revision petitions 
erroneously proceeded on the basis that Sec.7(1) of 
the Act will apply to the case of Chinnadurai and that 
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the excess lands held by Chinnadurat as cultivating 
tenant reverted back to the trust with effect from the 
notified date that is 1.4.1963. Sec.7(1) of the Act will 
not apply to the excess land possessed by Chinnadurai 
as cultivating tenant because, admittedly, 
Chinnadurai, was granted lease-of the lands in ques- 
tion by the trust only 1.6.1968 long after the notified 
date. However on that ground it is not necessary to 
remand the matter to the 4th respondent because the 
mistake committed by the fourth respondent does 
not in anyway affect the correctness of the ultimate 
conclusion arrived at by him. As the lease in favour 
of Chinnadurai was granted by the Trust on 1.6.1968, 
the provision that will apply to the facts of the 
present case is Sec.7(2) of the Act. Sec.7(2) of the 
Act reads as follows: 
“*(2) Where, on or after the notified date, any 
cultivating tenant under any public trust acquired 
by sale, lease, gift, exchange, surrender, agree- 
ment, settlement or otherwise, any land which 
together with the other land, if any already held 
by him, exceeds in the aggregate the cultivating 
tenant’s ceiling area, the possession of the land 
which is held by the public trust and which 1s in 
excess of the cultivating tenant’s ceiling area 
shall with effect from the date such acquisition, 
revert to the public trust, subyect to such rules as 
may be made 1n this behalf’. 
According to Sec.7(2) of the Act if a cultivating 
tenant acquires any land after the notified date andi 
asa result of such acquisition the lands in his posses- 
sion exceeds the cultivating tenant’s ceiling area, the 
excess land in the possession which belong to the 
public Trust should revert back to the lessor trust. 
Chinnadurai who possessed lands more than the 
cultivating tenant’s ceiling area had no right to sub- 
lease the excess lands in his possession to the peti- 
tioners, because such excess lands in his possession, 
which belong to the public Trust had already re- 
verted to the 1st respondent-Trust. Chinnadurai be- 
come a tenant under the trust on 1.6.1968. The 
finding of the Special Deputy Collector in his order 
dated 27.8.1979 is that apart from the lease hold 
lands belonging to. the trust Chinnadurai owned 
patta lands measuring 6.84 standard acres which 1s 
over above the cultivating tenant’s ceiling limit. It 1s 
not the case of the petitioners that Chinnadurai sub- 
let the lands in question and the petitioners executed 
the lease deeds in his favour even before he acquired 
the lands in excess of the cultivating tenant’s ceiling 
limit Therefore, ıt has to be held that Chinnadurai 
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sub let the lands in question to the petitioners under 
the lease deeds dated 15 6.1979 and 10.6.1979 when 
he was having lands in excess of the cultivating 
tenant’s ceiling limit, that 1s after the excess land of 
3 acres held by Chinnadurai reverted back to the first 
respondent-trust, by virtue of Sec.7(2) of the Act. 
After the excess land ın the possession of Chinnadurai 
as a cultivating tenant, reverted back to the trust on 
his acquiring lands in excess of the cultivating ten- 
ant’s ceiling limit by virtue of Sec.7(2) of the Act, he 
had no manner of interest ın the lands so reverted 
back to the Trust and he cannot convey any right in 
favour of the petitioners, under the lease deeds dated 
15.6.1979 and 10.6.1979. Consequently, ıt has to be 
held that there ıs no valid tenancy agreements ın 
favour of the petitioners pursuant to which they are 
in possession of the lands in question. On this ground 
alone the petitioners are not entitled to get their 
names recorded as cultivating tenants ın the record 
of tenancy rights in respect of the lands in question. 
9 Another in surmountable obstacle ın the way of 
the petitioners getting their names included as culti- 
vating tenants in the record of tenancy rights is 
Sec.15-A of the Act. Sec 15-A of the reads thus: 
“*15-A Trustee or authonsed officer to take 
possession of land reverting to public trust: 
(1) Any person in possession of the land revert- 
ing to the public trust under Sec.7 or Sub-sec.(2) 
of Sec.15 shall be deemed to have been evicted 
and the trustee ‘of the public trust shall take 
possession of the land immediately 
(2) (i) If the person who is deemed to have been 
evicted under Sub-sec.(1) fails to deliver posses- 
sion of the land to the trustee or obstructs the 
trustee or from taking possession of such land or, 
(i1) if the trustee fails to take possession of the 
land under Sub-sec.(1) the authorised officer 
may, after using such force as may be necessary 
for the purpose, take possession of the land him- 
self on behalf of the- public trust and deliver 
possession of such land to the public trust `` 
As already pointed out the Special Deputy Collector, 
by his order dated 27.8.1979 held that the original 
tenant Chinnadura1 possessed both patta lands and 
trust lands more than the cultivating tenant's ceiling 
area of 5 standard acres and consequently the Spe- 
cial Deputy Collector ordered that an extent of 3 
acres of trust lands comprised in S.No.305/2, etc. be 
reverted to the first respondent trust under Sec.7 of 
the Act. The appeal filed by Chinnadurai against the 
order ofthe Special Deputy Collector dated 27.8.1979 
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in A.P.No.19 of 1981 was dismissed by the appellate 
authority on 17.3.1982 therefore, the order of the 
Special Deputy Collector, dated 27.8.1979 directing 
‘the reversion of the excess lands of three acres in 
S.No.305/2, etc. to the first respondent trust under 
Sec.7 of the Act has become final. In such circum- 
stances, when the lands in question reverted back to 
the trust under Sec.7 of the Act, byreason of the order 
of the Special Deputy Collector, dated 27.8.1979. 
Sec.15-A of the Act stands attracted and in view o 
the provisions contained in Sec.15-A(1) the peti- 
tioners who are in possession of such lands which 
reverted back to the first respondent trust, shall be 
deemed to have been evicted. The expression ‘‘any 
person” in Sec.15-A(1) will include not only the 
original tenant under the trust but also the persons 
like the petitioners, who claims to be in possession o 
the lands trust, as sub-tenants pursuant to the lease 
agreements with original tenant. Therefore, even 
assuming that the petitioners are in possession of the 
lands in question as sub-tenants under Chinnadurai 
pursuant to valid tenancy agreements, once when the 
order dated 27.8.1979 directing the reversion of the 
excess lands to the trust under Sec.7 of the Act was 
passed the petitioners who are in possession of such 
landsreverted back to the public trust shall be deemed 
to have been evicted and the trustee of the public 
trust is entitled to take possession of the lands imme- 
diately from them. Sec 15-A(2), further provides 
that if the persons who are deemed to have been 
evicted under Sub-sec (1) of Sec.15 fails to deliver 
possession of the land, the authorised officer may, 
after using such force as may be necessary for the 
purpose take possession of the land himself on be- 
halfofthe public trust and deliver possession of such 
land to the public trust Thus, even if we accept the 
entire case of the petitioners that they are in posses- 
sion of the lands pursuant to the tenancy agreements 
executed by them in favour of the orginal tenant 
Chinnadurai in view of the order of the Special 
Deputy Collector, dated 27.8 1979 directing the re- 
version of the lands in question back to the first 
respondent trust the petitioners shall be deemed to 
have been evicted from the lands in question by 
virtue of Sec.15-A(1) of the Act and the authorised 
officer by exercising the powers under Sec.15-A(2) 
is empowered to take possession of the lands on 
behalfofthe trust and deliver possession ofsuch land 
to the first respondent-trust 

10. In the above circumstances, I am of the view that 
the petitioners who are deemed to have been evicted 
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from the lands in question with effect from 27.8 1979 
by virtue of the order of the Special Deputy Collector 
under Sec.7(1) of the Act and who are liable to be 
evicted ‘by the authorised officer in exercise of the 
powers under Sec.15-A(2)(ii)of the Act, are not 
entitled to get their names included as cultivating 
tenants in the record of tenancy rights in respect of 
the lands in question. Therefore, the impugned or- 
ders of the fourth respondent dated 9.11.1982 setting 
aside the orders of the. record officer and the appel- 
late authority, admitting the claim of the petitioners 
to register their names as cultivating tenants in the 
approved record of tenancy rights in respect of the 
lands in question, is legal and correct, though not for 
the reasons contained in the impugned order of the 
4th respondent, but for the reasons stated above in 
this judgment and the impugned common order 1s 
not liable to be quashed. The petitioners are not 
entitled to any relief in these writ petitions and they 
are liable to be dismissed.‘ Though the petitioners 
cannot get their names included ın the record of 
tenancy rights as cultivating tenants ın respect of the 
lands in question, they can be evicted from the lands 
in question only in the manner provided in Sec.15- 
A(2)Q1i) of the Act and therefore the plaintiff-trust in 
O.S.No.367 of 1980 ts not entitled to a decree for 
permanent injunction in the said suit against defend- 
ants 2 and 3. 

11. Inthe result, the second appeal as well asthe Writ 
Petitions are dismissed. However, there will be no’ 
order as to costs. 

12. It is represented by Mrs Prabha Sndevan learned 
counsel for defendants 2 and 3 that by order dated 
26.8.1981 in C.R.P.No.2778 of 1981, the plaintiff- 
trust was appointed as Receiver pending disposal of 
the suit and the plaintiff continued to be the receiver 
till date. Itis needless to say that the said order passed 
in C.R.P.No.2778 of 1981 will have effect only till 
the disposal of the second appeal. 


. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Raju and AR. Lakshmanan, JJ. 


W.P.No.18055 of 1993 18th August, 1994. 


Dr.T.Rajendran „Petitioner 

v. 

State of Tamil Nadu represented by the Secretary 

to Government, Health Department and others 
... Respondents. 


Education - Admission to higher speciality course in 
medicine - Selected candidate absconding - Vacancy 
should not be allowed to lie vacant for long - Should 
be filled by candidate first in waiting list. 

Held: It is stated by the learned counsel for the 
petitioner that one Dr Balakrishnan, who was se- 
lected as service candidate for D M. Nephrology 
course for 1993-94 has abstained from attending the 
said course since 15.1.1994. It is also stated that he 
has left the country and has also not intimated about 
his absence from duty to the authorities concerned 

On verification and ascertainment, the learned Spe- 
cial Government Pleader does not dispute the fact 
that Dr. Balakrishnan after joining the course on 
16 8.1993 has not been attending the course since 
15 1.1994 Admittedly, no action appears to have 
been taken against the said Dr.Balaknshnan for 
absconding. It ıs needless to emphasise that no seat 
inany higher speciality course like D.M Nephrology 
should be allowed to lie vacant for undoubtedly a 
long time or go waste or lapse on account of discon- 
tinuance ofstudies or abandonmentofthe said course 
by the admitted candidate. The respondents ought to 
have taken steps to fillup the said vacancy caused on 
account of the absence of Dr.Balaknshnan since 
15 1.1994 by admitting the selected candidate in the 
waiting list. Public interest as also the interest of 
justice requires that the one vacant seat out ofthe two 
reserved for service candidates in D M Nephrology 
course, which wasallotted to Dr.Balakrishnan, should 
have been filled up by offering the same to the 
petitioner, who occupies the first place in the waiting 
list in the service quota. Therefore, the interest of 
justice requires that respondents should be directed 
to take immediate steps to fill up the one vacancy in 
D M. Nephrology course for 1993-94 by allotting 
the said seat to the petitioner, without any further 
loss of time or delay 
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U.S.Natarajan, for Petitioner. : 
P.Shanmugham, Special Government Pleader for 
Respondent Nos.1 to 3. 
A.L.Somayayji, Senior Counsel for 
S. Thiruvenkataswami, for Respondent No.4. 
The Order of the Court was made by 
AR.Lakshmanan, J.: The above writ petition has 
been filed for the following relief: 
To issue a writ of certiorarified mandamus or 
any other appropriate wnt or direction calling for 
the records in respect of the impugned order 
Ref.No.7343 1/MEI/1/93 dated 6.9.1993 issued 
by the 2nd respondent, quash the same and direct 
the 2nd respondent to admit the petitioner in 
D.M. (Nephrology) Course in the Madras Medi- 
cal College in the service candidate seat for 
1993-94. . 
2. Under the impugned proceedings dated 6.9.1993, 
Dr.S.Ramakrishnan, formerly Assistant Surgeon, 
Government Hospital, Kumbakonam, undergoing 
D.M. (Neurology) Course in 1992-93 session at 
Madras Medical College, Madras-3, was permitted 
to join the D.M. Nephrology course in 1993-94 
session immediately at the Madras Medical College, 
Madras-3, as per his request. The said order is under 
challenge in this writ petition 
3. According to the petitioner, he appeared for the 
entrance examination for 1993-94 higher speciality 
post graduate courses and was placed as No.1 in the 
waiting list of service candidates for the D.M. 
Nephrology course Of the two vacancies adver- 
tised, one is reserved for the service candidates. The 
4th respondent, who also appeared for the said 1993- 
94 entrance examination, was selected for the va- 
cancy of service candidate in D.M. Nephrology 
course. He had earlier appeared for the 1992-93 
entrance examination for higher speciality post 
graduate courses and was selected for D.M. Neurol- 
ogy Course and he joined the same some time in 
April-May, 1993, and 1s undergoing the said course 
since then, According to the petitioner, the 4th re- 
spondent, who is undergoing post graduate higher 
speciality in D.M. Neurology of 1992-93 batch is 
ineligible for admission subsequently to another 
higher speciality course, which it is claimed, is in 
total violation of the General Instructions III (3) of 
the prospectus for higher speciality courses, 1993- 
94. General Instructions III(3) runs thus: 
‘*No candidate who has undergone the post gradu- 
ate course in one Higher Speciality or undergo- 
ing any post graduate higher speciality course 
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will be eligible for admission subsequently to 
another higher speciality course. Candidates 
qualified in one higher speciality or undergoing 
any post graduate higher speciality course secur- 
ing admission into another higher speciality by 
suppressing the fact that they have already un- 
dergone the course are liable to be expelled and 
their selection will be cancelled.” 
4. Therefore, the petitioner wrote to the Secretary, 
Selection Committee on 26.7.1993 and 25.8.1993 as 
the first service candidate selected and eligible to fill 
up the second vacancy of D.M. Nephrology. He 
again wrote to the Secretary of the Selection Com- 
mittee on 6.9.1993 marking copies to respondents | 
and 2 who have acknowledged the letters on 7.9.1993 
and 8.9.1993. The petitioner had also brought to the 
notice of the respondents General Instructions III(3) 
of the prospectus. It 1s also the case of the petitioner 
that the procedure for selection as laid down ın the 
prospectus should be strictly adhered to 
5. The Secretary, Selection Committee, filed a coun- 
ter-affidavit and a supplementary counter-affidavit. 
It 1s stated in the counter-affidavit that 
Dr.S.Ramakrishnan (E.E.No.1215), a service candi- 
date has applied for admission to higher speciality 
courses 1992-93 session for D.M. Gastro Entrology 
and D.M. Neurology. He was not selected for both 
the courses during 1992-93 session. He was in the 
waiting list for D.M. Neurology. Meanwhile, appli- 
cations were called for for various post graduate 
diploma/degree courses and higher speciality courses 
for 1993-94 session and entrance examination was 
conducted on 7.3.1993. Since Dr.S.Ramakrishnan 
was not selected in 1992-93 session, he appeared for 
entrance examination for higher speciality courses 
1993-94 session-D.M. Neurology and D.M. 
Nephrology (E.E.No.810004). The results were pub- 
lished on 1.4.1993 and Dr.S.Ramakrishnan was se- 
lected to D.M. Nephrology course since he secured 
the highest mark ie. 66.70. In the meanwhile, an 
undertaking was given by the Advocate General on 
2.4.1993 in this Court that further process i.e. , send- 
ing of intimation letter for admission etc., to selected 
candidates for 1993-94 session in higher speciality 
courses will be kept in abeyance till the disposal of 
the post graduate case pending in this Court. 
6. According to the Secretary of the Selection Com- 
mittee, when the same was kept in abeyance, 
Dr.S Ramakrishnan got selection from waiting list 
for 1992-93 to D.M. Neurology Course and hejoined 
the course at Madras Medical College, Madras on 
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7.5.1993. He was only in the waiting list for 1992-93 
session at the time when he submitted the applica- 
tion for higher speciality courses 1993-94 session. 
Further, he was not given admission for D.M. Neu- 
rology Course for 1992-93 session for D.M Neurol- 
ogy Course for 1992-93 session at that time, when 
the results were published for 1993-94 session on 
1.4.1993. If Dr.S.Ramakrishnan has been given ad- 
mission to D.M. Nephrology course for 1993-94 


session, after the publication of the result, he would 
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have Joined the course. Since the selection for 1993- 
94 session was kept in abeyance and consequent on 
the operation of waiting list 1992-93, 
Dr S Ramakrishnan got selection for D.M. Neurol- 
ogy Course for 1992-93 session and he joined the 
course on 7.5.1993. 

7. Among the candidates who applied for D.M. 
Nephrology course 1993-94 session, 
Dr.S.Ramakrishnan secured the highest marks and 
got selected. The details are given below: 





S.No. E.E.No. Name of Candidate Community S/P Marks 
Open Quota 

Selected: 

1. 810004 S Ramakrishnan FC S 66.70 
Waiting List 

1. 910096 R.Balakrishnan BC S 62.35 
2. 101002 T.Rayendran BC S 60.80 
3. 101018 K.Chandran BC S 58.90 
4 101015 A Prabaharan BC S 58.75 
5 102002 G.A.Suresh FC P 58.50 

Service Quota 

Selected: 

1 910096 R.Balakrishnan BC S 6235 
Waiting List: 

1. 101002 T.Rajendran BC S 60 80 
2: 101018 K.Chandran BC S 58.90 
3. 101015 A.Prabaharan BC S’ 58.75 





Subsequently, on the basis of the judgment of this 
Court, selection intimation was sent to him for D.M. 
Nephrology course. Thereafter, he discontinued D.M. 
Neurology course and joined D.M. Nephrology 
course. 
8. The 4th respondent, who is also a service candi- 
date, also filed a detailed counter-affidavit. It is 
mentioned that at the relevant point of time he was 
fully eligible under the prescribed conditions to 
apply and appear for the examınation for the year 
1993-94 and on 7.3.1993 the entrance examination 
was conducted for the academic year 1993-94 andon 
2.4.1993 the results were published and be was 
selected directly for both D.M. Neurology and D.M. 
: Nephrology course for the academic year 1993-94 
and as áresult of the pendency of writ petition in this 
Court, no notification from the college authorities 
was sent intimating the 4th respondent to join the 
course for 1993-94 even though he was selected 
directly under open category as a service candidate. 
In the meantime, on 30.4.1993, he was intimated that 
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he had been selected for the D.M. Neurology Course 
for 1992-93 which was originally wait listed. Be- 
cause of the subsequent development, which ema- 
nated after the orders of this Court in a batch of writ 
petitions, the authorities intimated the 4th respond- 
ent tojoin the course D.M. Nephrology on 16.8.1993 
for the academic year 1993-94. It is stated by the 4th 
respondent that on 5.8.1993 he represented to the 
2nd respondent and sought permission to join the 
D.M Nephrology course forthe academic year 1993- 
94 and for relieving him from D.M. Neurology 
Course, which he had joined on 7.5.1993. The 4th 
respondent stated that he had mentioned and set out 
all the material facts including his joining in D.M. 
Neurology Course on 7.5.1993 in his representation 
and the 2nd respondent approved the change of 
course from D.M. Neurology to D.M. Nephrology 
and the Selection Committee had also approved the 
orders of the 2nd respondent by the impugned order. 
The intimation for approval was received by the 
4th respondent on 14.9.1993 and he joined the 
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D.M. Nephrology course for the session 1993-94, 
The 4th respondent has also stated that he has not 
violated any of the conditions stipulated in the pro- 
spectus and that the selection made by the 2nd 
respondents in accordance with the prospectus. The 
4th respondent also has placed before this Court all 
the relevant correspondence between him and the 
authorities concerned dated 5.8.1993, 16 8.1993 and 
6.9.1993 in support of his contention. 

9. Admittedly, the 4th respondent appeared for the 
entrance examination for higher speciality courses 
1992-93 session on 13.9.1992 and he was not se- 
lected for the higher speciality course but his name 
was kept in the waiting list for DM Neurology 
course. During the first week of February, 1993, 
entrance examination for 1993-94 session was con- 
ducted. The 4th respondent wrote the said examina- 
tion on 7.3.1993 and the results were published and 
he was selected directly for both D.M Neurology 
and D.M. Nephrology course for the academic year 
1993-94 on 2.4.1993. The admission for 1993-94 
session was challenged in a batch of writ petitions in 
this Court and therefore, according to the 4th re- 
spondent, no intimation of admission was sent to the 
selected candidates. However, the 4th respondent 
received anorder forjoining D.M Neurology Course 
for the academic year 1992-93 on 30.4.1993 and 
admittedly he joined the said course on the last date 
viz, 7.5.1993. 

10. It is thereafter this Court while disposing of the 
writ petitions has clarified that the wnt petitions do 
not cover the super higher speciality courses. On 
3.8.1993, the 4th respondent received an intimation 
card to join D.M. Nephrology course for 1993-94 
session. After making representation and obtaining 
permission to change from D.M Neurology 1992-93 
session to D.M. Nephrology 1993-94 session, the 4th 
respondent joined the D.M. Nephrology course for 
the session 1993-94 on 15.9.1993. It is not disputed 
that the 4th respondent is continuing his super speci- 
ality course in D.M. Nephrology course since 
15.9.1993. 

11. We have perused the counter-affidavit. It is seen 
from the counter-affidavit filed on behalf of re- 
spondents 1 to 3 that though the 4th respondent and 
the petitioner are service candidates, the 4th re- 
spondent secured 66.70 marks and he was selected 
from the Open Quota, and the petitioner, who is 
placed in the first place in the waiting list under 
service quota, has secured 60.80 marks. One 
R.Balakrishnan, who has secured 62.35 marks, as 
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seen from the counter-affidavit of respondents 1 to 3 
was selected under service quota for D.M. 
Nephrology course for 1993-94 session. Admittedly, 
only two seats are reserved for D.M Nephrology for 
service candidates. Having regard to certain subse- 
quent developments, it becomes unnecessary for us 
to refer to and decide the rival contentions advanced 
by the learned counsel on either side. 

12 It 1s stated by the learned counsel for the peti- 
tioner that Dr.R Balakrishnan, who was selected as 
service candidate for D.M. Nephrology course for 
1993-94 session, appears to have joined the said 
course on 16.8.1993 and he has abstained from 
attending the said course since 15 1.1994. It is also 
stated that he has left the country and has also not 
intimated about his absence from duty of the authori- 
ties concerned. At the time of hearing, the learned 
Special Government Pleader was requested to ascer- 
tain this fact from the authorities concerned. On 
verification and ascertainment, the learned Special 
Government Pleader does not dispute the fact that 
Dr.R.Balakrishnan after joining the course on 
16.8.1993 has not been attending the course since 
15.1.1994. The learned counsel for the petitioner has 
also placed before this Court the letters written by 
the petitioner on 15.4.1994 and 11.5.1994 to the 
Commissioner and Secretary, Health and Family 
Department, Government of Tamil Nadu. In his 
letter dated 15.4.1994 the petitioner has informed 
the authorities concerned that Dr.R.Balakrishnan 
who joined D.M. Nephrology course in 1993-94 
selection has left the course and discontinued and 
therefore the said seat may be allotted to him since he 
is No.1 in the waiting list. 

13 It is not disputed that on 3 5 1994 the Professor 
and Head of the Department, Department of 
Nephrology, Madras Medical College, Madras-3, 
addressed a letter to the Dean, Madras Medical 
College, Madras-3, informing him that 
Dr.R.Balakrishnan, a service candidate joined as 
D.M. Nephrology post graduate course in his depart- 
ment on 16.8 1993 has not reported for duty since 
15.1.1994 and that it 1s essential that appropriate 
action 1s taken against him. It is also stated that the 
said Dr.R Balakrishnan has left the country and’ 
therefore he should be directed to join duty forthwith 
failing which the post graduate seat which he occu- 
pied will be given to some other candidate. It is 
further state letter that appropriate action may please 
be taken urgently. 

14. It is seen from the letter dated 11.5.1994 written 
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by the petitioner to the Commissioner and Secre- 
tary, Health and Family Welfare Department, 
that a reference was made to the letter dated 
3.5.1994 of the Professor and Head of the Depart- 
ment of Nephrology to the Dean of the Madras 
Medical College, and the petitioner requested the 
Commissioner and Secretary, Health and Family 
Welfare Department to do the needful in this 
connection at an early date. 

15. Admittedly, no action appears to have been 
taken against the said Dr.R.Balakrishnan for 
abandoning D.M. Nephrology course and the duty. 
It is needless to emphasise that no seat in any 
higher speciality course like D.M, Nephrology 
should be allowed to lie vacant for undoubtedly a 
long time or go waste or lapse on account of 
discontinuance of studies or abandonment of the 
course by the selected candidate. In our opinion, 
respondents, 1 to3 ought to have taken steps to fill 
up the said vacancy caused on account of the 
absence of Dr.R.Balakrishnan since 15.1.1994 by 
admitting the selected candidate in the waiting 
list. There appears to be truth in the statement of 
the learned counsel for the petitioner, which was 
not denied by the learned Special Government 
Pleader that the said Dr.R.Balakrishnan has dis- 
continued the courseand gone out of India. Public 
interestas also the interests as also the interests of 
justice requires that the one vacant seat out of the 
two reserved for service candidates in D.M. Neph- 
rology course, which was allotted to 
Dr.R.Balakrishnan should have been filled up by 
offering the same to the petitioner who occupies 
the first place in the waiting list under the service 
quota. Therefore, the interest of justice requires 
that respondents 1 to 3 should be directed to take 
immediate steps to fill up the one vacancy in D.M. 
Nephrology course for 1993-94 session by allot- 
ting the said seat to the petitioner without any 
further loss of time or delay. 

16. For the foregoing reasons, respondents 1 to3 
are directed to allot the D.M. Nephrology course 
one seat meant for service candidates to the peti- 
tioner within four weeks from to-day. There will 
be an order in the writ petition as stated above. 
However, there will be no order as to costs. 


V.K Order accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Abdul Hadi, J. 
C.R.P.Nos.1917 to 1920 of 1994 13th July, 1994. 


M.-K-Raghavan ... Petitioner 
v. 

M_K Sarathy ... Respondent. 
Civil Procedure Code (V of 1908), Sec.148 - Exten- 
sion of time for payment of costs - Application for - 
Filed after expiry of the pertod fixed for making 
payment - Maintainability - Relevant and material 
facts not made ın affidavit - Counsel also not filing 


any affidavit for his not appearing in Court on date 
fixed for payment - Application, if can be allowed - 
Limitation Act (XXXVI of 1963), Sec.5. 

This Court has held in N.R.Nainar Mohamed v. 
Khaja Mohideen, (1990)1 M.L.J. 185, that applica- 
tion under Sec.148, Civil Procedure Code even if 
filed after the period fixed for making the payment 
has expired is maintainable. But, it has already 
been stated how so many other relevant and very 
material averments have not been made at all in 
the affidavit. It has also been stated that the coun- 
sel also has not filed necessary affidavit. In view of 
these reasons, there is no scopeatall for extending 
the time under Sec.115, Civil Procedure Code. No 
doubt, it has been held in Collector, Land Acquisi- 
tion, Ananthag v. Katiji, A.I.R. 1987 S.C. 1353, that 
in condoning the delay under Sec.5 of the Limita- 
tion Act, the court shall adopt liberal approach. 
But in the present case when the supporting affi- 
davits do not make necessary averments as stated 
above, there is no scope at all for allowing these 
applications. [Para. 7] 
Cases referred to: 

N.R.Nainar Mohamed v. Khaja Mohideen, (1990)1 
M.L.J. 185. [Para. 7] 

Collector, Land Acquisition, Ananthag v. Katiji, 
A.I.R. 1987 S.C. 1353. [Para. 7] 

Johri Singh v. Sukh Pal Singh, AIR. 1989 S.C. 
2073. [Para. 8] 

Petition under Sec.115 of Act V of 1908 praying 
the High Court to revise the Order of the City Civil 
Court (IV Assistant Judge), Madras dated 25.1.1994 
and made in I.A.Nos.7686, 7687, 7688 and 7689 of 
respectively in O.S.No.9073 of 1983. 
R.Sundaravarathan, Senior Counsel for 
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Mis. V. Venkatasalam and P.Nehru, for Petitioner. 
G.Sukumaram, for Respondent. 
The Court made the following 
ORDER: Thesame petitioner in all these revision 
petitions has come to this court after committing 
following several defaults. 
1. He was the defendant in O.S.No.9073 on the 
file of the 4th Assistant Judge, City Civil Court, 
Madras and he allowed himself to be set ex 
parte. 
2. Then he allowed the final decree to be passed 
on the said suit for accounting ex parte against 
him on 24.2.1990. 
3. Then, when he filed I.A.Nos.6532 and 6533 
of 1990 (to set aside the said ex parte disposals) 
he allowed them to be dismissed for default in 
about September, 1990. 
4. There was delay of 404 days on his part in 
filing petitions for restoration of the abovesaid 
LAs. 
5. Then when he filed I.A.Nos.20542 and 20543 
of 1991 for condoning the said delay and when 
the court subsequently passed the conditional 
order dated 13.4.1993, allowing the said I.As. 
oncondition ofhis paying Rs.400 in each of the 
petitions on or before 26.4.1993, he failed to 
fulfil the said condition. 
6. Then when, those I.As. were taken up on 
27.4.1993 he also failed to appear before court 
and allowed those I.As. to be dismissed on two 
grounds, viz., (1) for non-payment of the 
abovesaid Rs.400 in each of the cases; and (2) 
for his absence on 27.4.1993 when the IAs. 
were taken up. 
2. Now, against the abovesaid order dated 27.4.1993 
in L.A.Nos.20542 and 20543 of 1991, four different 
applications have been filed whose dismissal by 
order dated 25.1.1994 have resulted in the present 
civil revision petitions. Those applications are: (1) 
1.A.No.7686 of 1993 to restore J.A.No.20542 of 
1991, (2) LA.No.7688 of 1993 under Sec.148, C.P.C. 
to extend the abovesaid time for payment of the 
abovesaid Rs.400 granted in LA.No.20542 of 1991, 
(3) LA.No.7687 of 1993 to restore J.A.No.20543 
of 1991, and (4) I.A.No.7689 of 1993 under Sec.148, 
C.P.C. for extending the abovesaid time for pay- 
ment of the abovesaid Rs.400, granted in 
I.A.No.20543 of 1991. 
3. Learned counsel for the petitioner stated that 
prior to the passing of the abovesaid order dated 
13.4.1993, orders were reserved in the abovesaid 
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I.A.Nos.20542 and 20543 of 1991 on 15.3.1993. 
4. Almost identical allegations have been made in 
the affidavits in support of these applications. 
those allegations are as follows: 
“Thereafter (ie. after 15.3.1993) (petitioner's 
son) regularly went to ofr counsel’s office and 
the clerk of the counsel informed that the 
orders in the above applications have not been 
passed. In the same way on 29.4.1993 I went to 
our counsels office and enquired the clerk of 
our counsel and on verification Icame to know 
that the orders were passed on 13.4.1993 and 
the said applications were dismissed for non- 
payment of cost on 27.4.1993.... our counsel’s 
clerk informed us that he was regularly asking 
the court clerks as to whether any orders has 
been passed in the above application. Still 
29.4.1993 he was informed that no order has 
been passed in the above application. There- 
fore, the non-payment of cost is neither wilful 
nor wanton and it is only a bona fide mis- 
take....” 
5. But, it is well known that when order is reserved 
in a petition and subsequently order is pronounced, 
the court causes a notice to be put up in the notice 
board of the court to the effect that the order 
would be pronounced on a particular date. It is for 
the counsel to look up thesaid notice board and be 
present when the order is actually pronounced on 
the date mentioned in the notice board. While so, 
there is absolutely no averment in the abovesaid 
supporting affidavits regarding the above aspect. 
There is also no affidavit by the counsel in this 
regard. It is also not averred whether the learned 
counsel for the petitioner was present in the court, 
or not, when the order was pronounced on 13.4.1993. 
Even if the counsel was not present on 13.4.1993 
when the order was pronounced, he could have 
also subsequently verified, whether order has been 
pronounced in the abovesaid I.A.Nos.20542 and 
20543 of 1991 by looking into the court diary. 
Even regarding this, there is no affidavit by the 
counsel. Assuming that this job is done by the 
clerk of the counsel there is no averment in the 
supporting affidavit as to why the said clerk did not 
verify the said diary to find out whether the order 
has been passed or not. It is only stated in the 
affidavit that the said counsel’s clerk was only 
asking the court clerks in this regard. It is not 
Stated as to why hedid not look into the court diary 
in this regard. This is one of the reasons given by 
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the court below passing the abovesaid impugned 
orders and I am unable to see any error by the 
court below in giving the abovesaid reason for the 
abovesaid dismissal orders. 

6. Further, there is absolutely no explanation in 
the abovesaid supporting affidavits as to why learned 
counsel for the petitioner was absent on 27.4.1993. 
Only because of his absence, treating the order 
dated 27.4.1993 as ex parte order, the petitioner 
filed I.A.No.7686 of 1993 and I.A.No.7687 of 1993 
of restoration of I.A.Nos.20542 and 20543 of 1991 
respectively. When there is no explanation at all 
for the absence of the petitioner or his counsel] on 
27.4.1993, the dismissal of J.A.Nos.7686 and 7687 
of 1993 are perfectly justified. All that learned 
counsel for the petitioner could submit before me 
is that there is no necessity for the presence of the 
Counsel on 27.4.1993 when the abovesaid 
I.A. Nos.20542 and 20543 of 1991 were posted on 
the alleged ground that only orders were to be 
pronounced on that day, consequent upon the 
non-payment of the abovesaid sum of Rs.400 in 
each of the two matters. I am unable to agree. 
When LA.Nos.20542 and 20543 of 1991 were posted 
on 27.4.1993, it is the duty of the counsel to be 
present before the court and if really there were 
genuine reasons for the non-payment of Rs.400 in 
each of the matters, he could have very well ex- 
plained to the court. Thus, it is found that there is 
no scope at all for restoration of I.A.Nos.20542 
and 20543 of 1994 in view of the fact that there is 
no explanation at all in the supporting affidavit 
regarding the absence of the petitioner and his 
counsel on 27.4.1993. Hence, there is no error in 
the court below having dismissed ].A\Nos.7686 
and 7687 of 1993. At any rate, there is absolutely 
noerror of jurisdiction in the abovesaid dismissal. 
7. Coming to I.A.Nos.7688 and 7689 of 1993, both 
filed under Sec.148, C.P.C. no doubt I have myself 
held in N.R.Nainar Mohamed v. Khaja Mohideen, 
(1990)1 M.L.J. 185, that such application under 
Sec.148, C.P.C. even if filed after the period fixed 
for making the payment has expired, is maintain- 
able. But, the actual question is whether the court 
below has committed error of jurisdiction in dis- 
missing the said applications also. I have already 
mentioned that the averments in the affidavit in 
support of these applications are also same as in 
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the affidavits in support of ILA.Nos.7686 and 7687 
of 1993. I have already extracted those averments 
in paragraph 4 above and I have already stated in 
paragraphs 5 and 6 above how so many other 
relevant and very material averments have not 
been made at all in the affidavit. I have also stated 
therein that the counsel also has not filed neces- 
sary affidavit. In view of those reasons given by me 
there is no scope at all for extending the time 
under Sec.148, C.P.C. Therefore, these applica- 
tions also have to necessarily fail. No doubt, learned 
counsel for the petitioner relies on Collector, Land 
Acquisition, Ananthag v. Katiji, ALR. 1987 S.C. 
1353 and two other decisions. No doubt in .LR. 
1987 S.C. 1353, it is held that in condoning the 
delay under Sec.5 of the Limitation Act, the court 
shall adopt liberal approach. But in the present 
case, when the supporting affidavits do not make 
necessary Overments as stated above, there is no 
scope at all for allowing those applications. The 
facts in the Supreme Court case are different from 
the present one and hence the petitioner cannot 
seek assistance from the said decision. The same 
comments could be made even with reference to 
the other two decisions cited by learned counsel 
for the petitioner. 
8. I may also state that in Johri Singh v. Sukh Pal 
Singh, A.LR. 1989 S.C. 2073, the Supreme Court,’ 
in dealing with Sec.148, C.P.C. has also observed 
thus: 
“This section empowers the court to extend 
the time fixed by it even after the expiry of the 
period originally fixed. It byimplication allows 
the court to enlarge the time before the time 
originally fixed. The use of the word ‘may’ 
shows that the power is discretionary and the 
court is, therefore, entitled to take into ac- 
count the conduct of the party praying forsuch 
extension.” f 
It is needless to say that in the present case, the 
conduct of the petitioner also disentitles him from 
getting any relief under Sec.148, C.P.C. 
9. The net result is, there is absolutely no error of 
jurisdiction in the impugned order and accord- 
ingly the civil revision petitions are not admitted, 
but dismissed. 
BS. Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Pratap Singh, J. 

C.R.P.No. 362 of 1987 12th July, 1994. 
Padmavathi Ammal „Petitioner 
Gopal ...Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960 as amended by Act XXIII of 
1973) and (I of 1980), Sec.8(5) - Tenant filing 
petition seeking permission to deposit rent in court - 
Not taking steps to send rent by money order as 
required under Sec.8(4) - Petition held not main- 
tainable. i 

Sec.8 of the Tamil Nadu Buildings (Lease and 
Rent Control) Act enables a tenant to pay the rent 
in the manner prescribed therein. When the ten- 
antchooses to exercise the enabling provision, the 
tenant shall take steps one after another as laid 
down in the procedure and only ifthe landlord still 
refuses to receive the rent, then he can come to the 
court with a petition under Sec.8 (5) of the Act. In 
the instant case, the tenant has skipped Séc.8(4) of 
the Act, whether he is obliged to take before he 
comes to court. Since he had not done it, the 
petition filed by him under Sec.8(5) of the Act has 
to necessarily fail. [Para. 6] 
T.N.Vallinayagam, for Petitioner. 

The Court made the following: 

ORDER: This civil revision petition is directed 
against the judgment in R.CA.No.1197 of 1985 
on the file of the Appellate Authority (VII Judge, 
Court of Small Causes, Madras), in which the 
learned appellate authority had allowed the ap- 
peal, reversing the order passed by the Rent 
Controller (XI Judge, Court of Small Causes, 
Madras) in R.C.O.P.No.3762 of 1983. 

2. Short facts are: The respondent/tenant had filed 
a petition under Sec.8(5) of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act, 1960 (which I 
shall hereafter refer as the Act) seeking for per- 
mission to deposit the rent in court. In the petition 
he has alleged that he was the tenant under the 
petitioner landlord on a monthly rent of Rs.90 as 
per English Calendar, that he had been paying 
rent regularly, but he had been refusing to receive 
the rent from October, 1982, and despite his 
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repeated notices to the landlord to inform the 
bank in which rent is to be deposited, he had not 
sent any reply and since he continues to refuse to 
receive the rent, he has filed this petition. The 
landlord revision petitioner herein had resisted 
the claim stating that there was wilful default in 
payment of rent and that the tenant never offered 
to pay the rent and that since he had not taken the 
steps which he is obliged to take under the provi- 
sions of the Act, the petition is liable to be dis- 
missed. 
3. After enquiry, the Rent Controller had dis- 
missed the petition, holding that the procedure 
adumberated in Sec.8 was not followed. Aggrieved 
by the said order the tenant filed appeal in 
R.C.A.No.1197 of 1985. After hearing both sides, 
the appellate authority had allowed the appeal 
and thereby allowed the petition in R.C.O.P.No. 
3762 of 1983. Aggrieved by the order of the appel- 
late authority, the landlord has come forward with 
this revision. 
4. Mr.T.N. Vallinayagam, learned counsel appear- 
ing for the revision petitioner would submit that 
in this case the teant had not complied with Sec.8(4) 
of the Act that he cannot straight way come to the 
court under Sec.8(5), skipping Sec.8(4) of the Act 
and hence the petition filed by the tenant ought to 
have been dismissed. He would add that the appel- 
late authority had misconstrued that provisions 
under Sec.8 of the Act have been complied with 
and hence erroneously allowed the petition and it 
is liable to be set aside. 
5. I have carefully considered the submission made 
by the learned counsel. The short question that 
falls for consideration in this case is whether a 
tenant seeking permission to deposit the rent in 
court by resorting to Sec.8 of the Act can skip any 
one of the steps laid down in Sec.8 of the Act and 
filed a petition under Sec.8 of the Act. In the 
instant case, Sec.8(4) of the Act is skipped. It is to 
be decided whether the petition under Sec.8 ofthe 
Actcan be allowed, though the tenant had skipped 
Sec.8(4) of the Act. 
6. To consider this submission Sec.8 of the Act 
needs extraction and it reads as follows: 

“Sec.8: Landlord liable to give receipt for rent or 

advance: 

(1) Every landlord who receives any payment 

towards rent or advance shall issue a receipt 

duly signed by him for the actual amount of 

rent or advance received by him. 
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(2) Where a landlord refused to accept, or 
evades the receipt of, any rent lawfully payable 
to him by a tenant in respect of any rent law- 
fully payable to him by a tenant in respect of 
any building, the tenant may, be notice in 
‘writing, require the landlord to specify within 
ten days from the date of receipt of the notice 
by him, a bank into which the rent may be 
deposited by the tenant to the credit of the 
landlord: 

Provided that such bank shall be one situated 
in the city, town or village in which the building 
is situated or if there is no such bank in such 
city, town or village, within five kilometres of 
the limits thereof. 

Explanation: It shall be open to the landlord to 
specify from time to time a written notice to 
the tenant and subject to the proviso aforesaid, 
a bank different from the one already specified 
by him under this sub-section. 

(3) Ifthe landlord specifies a bank as aforesaid, 
the tenant shall deposit the rent in the bank 

_ and shall continue to deposit in bank any rent 
which may subsequently become due in re- 
spect of the building. 

(4) If the landlord does not specify a bank as 

_ aforesaid, tenant shall remit the rent to the land- 
lord by money order, after deducting the money 
order commission. [Italics supplied] 

_ (5) If the landlord refused to receive the rent 
remitted by money order under Sub-sec.(4), 
the tenant may deposit the rent before the 
Controller and continue to deposit with him 
any rent which may subsegently become due in 
respect of the building.” 

The procedure laid down in Sec.8 prescribes that 
the tenant should take certain steps to pay rent 
and if the landlord still consistently refuses to 
receive the rent, the tenant can resort to Sec.8(5) 
of the Act and pays the rent before the Rent 
Controller and continuously pays the rent. The 
first [step is the tenant should require the landlord 
to specifiy within 10 days from the date of receipt, 
the bank in which the rent is to be deposited to the 
credit of the landlord. If the landlord specifies the 
bank, the tenant can remit the rent into the bank 
and shall continue to deposit the rent into the 
bank. In case, the landlord does not specify the 
bank, then the tenant is obliged to remit the rent 
to the landlord bymoney order after deducting the 
money order commission. If still the landlord 
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refuses to receive the rent by money order under 
Sub-sec.(4) then the tenant may deposit the rent 
before‘the Rent Controller and to continue to 
deposit the same. Sec.8 enables a tenant to pay the 
rent in the aforesaid manner. When the tenant 
chooses to exercise the enabling provision, the 
tenant shall take steps one after another, as laid 
down in the procedureand only ifthe landlord still 
refuses to receive the rent then he can come to the 
court with a petition, as provided under Sec.8(5) 
of the Act. In the instant case, the tenant had 
skipped Sec.8(4) of the Act, which he is obliged to 
take before he comes to court. Since he had not 
done it, the petition filed by him under Sec.8(5) of 
the Act has to necessarily fail. The appellate au- 
thority had not considered this aspect of this case, 
and he had committed the error and consequently 
it is liable to be set aside. 

7. In the result, the civil revision petition is al- 
lowed, setting aside the order passed in 
R.C.A.No.1197 of 1985 on the file of the Appel- 
late Authority (VII Judge, Court of Small Causes, 
Madras) and the Order of the Rent Controller (XI 
Judge, Court of Small Causes, Madras) in R.C.O.P. 
No.3762 of 1983 will stand restored. 


BS. Petition allowed. 


a 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
Present: Janarthanam, J. 


C.R.P.No.2038 of 1994 and C.M.P.No.9960 of 


1994 25th July, 1994. 
S.K.Ameer John .... Petitioner 
V. 


Executive Officer, Sri Saptharisheewara Swamy 
Devasthanam, Lalgudi Taluk, Trichy District and 
others ... Respondents. 


Civil Procedure Code (V of 1908), O.8, Rule 10 and 
0.15, Rule 2 - Suit for declaration of tenancy rights 
- Landlord Ist defendant remaining ex parte - Other 
defendants contesting claim - Court need not pass 
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decree against first defendant at once - Held also 
that a judgment cannot be passed in the circum- 
stances of the case. 

Aconjoint reading of the salient provisions adum- 
brated under O.8, Rule 10 and 0.15, Rule 2, Civil 
Procedure Code reveals in’ unmistakable terms, 
that no mandate is cast upon the court to prono- 
nunce a judgment at once for or against a defen- 
dant, who is not at issue with the plaintiff on any 
question of law or fact. To put it otherwise, a 
discretion is given to the court to pronounce judg- 
ment at once or at the fag end of the trial, depend- 
ing upon the facts and circumstances of each case. 
In the case on hand, the suit itself is for a declara- 
tion of tenancy rights in favour of the plaintiff and 
for consequential injunction restraining the first 
defendant or any other person on its behalf from 
making or effecting any change in the tenancy 
arrangement with regard to the suit property in 
favour of either the second defendant or the third 
defendant or any other person on their behalf till 
the disposal of the suit on merits and when the 
landlord-first defendant remained ex parte, asking 
for a decree ex parte as against it, solely on the 
ground of it being ex parte is likely to spell out 
disastrous consequences and such a decree in the 
peculiar facts and circumstances cannot at all be 
passed the moment the landlord-first defendant 
remained ex parte, when especially defendants 2 
and 3 are contesting the claim of the plaintiffin the 
suit, in which a relief against them is also prayed 
for. [Paras. 10 & 12] 
Case referred to: 

Janakiraman v. The Director of State Lotteries, 
Tamil Nadu, (1991)1 M.L.J. 210. [Para. 5] 
C.R.P.No.2038 of 1994: Petition under Sec.115 of 
Act V of 1908 praying the High Court to revise the 
Order of the Court of the Principal District Munsif, 
Tiruchirappalli, dated 11.4.1994 and made in 
].A.No.607 of 1993 in O.S.No.1413 of 1985. 
C.M.P.No.9960 of 1994: Petition praying that in 
the circumstances stated therein and in the affida- 
vit filed therewith! the High Court will be pleased 
to stay all further proceedings of the Court of the 
Principal District Munsif, Tiruchirapalli in 
O.S.No.1413 of 1985 pending the aforesaid 
C.R.P.No.2038 of 1994. 

S.Gopalaratnam, for Petitioner. 

The Court made the following 

ORDER: The revision petitioner was the plaintiff 
while respondents were defendants in the suit. 
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2. This suit property (Shop No.89) is situate in 
village in Inam S.F. No.131/3 of Sirudhaiyur Vil- 
lage, Lalgudy Taluk, Tiruchirapalli District. It 
belongs to Arulmighu Saptharisheeswaraswamy 
Devasthanam, Lalgudy (second defendant). The 
plaintiff filed the suit in O.S.N@.1413 of 1985 on 
the file of Principal District Munsif, Tiruchira- 
palli, for declaration of his status as the tenant of 
the suit property and for consequential perma- 
nent injunction restraining the first defendant- 
Devasthanam from effecting any change in the 
tenancy agreement with regard to the suit prop- 
erty in favour of the second or third defendant or 
any other person on their behalftill the disposal of 
the suit on merits. 

3. The plaintiff would claim that he became a 
tenant of the suit property in the year 1969 on 
payment of rent at a specified rate ofamount and 
he continued to be so, as a tenant. Between the 
period February, 1979 and February, 1980, he was 
on pilgrimage tour and during such time, the suit 
property was entrusted to the custody of the sec- 
ond defendant, who is nonelse than his cousin- 
brother and he was directed to pay the rent to the 
Suit property on his behalf. The further claim 
made is that the second defendant is now trying to 
claim tenancy rights in respect of the suit property 
and above all, the third defendant is also attempt- 
ing to become a tenant of the suit property with 
the help of the second defendant. 

4. Subsequent to the filing of the suit and service 
of summons, the first defendant, despite so much 
ofopportunities having been given, for filing writ- 
ten statement, has not filed any written statement 
and consequently, it was set ex parte. Defendants 2 ° 
and 3 alone contested the suit and the trial is 
pending. 

5. Insuch a situation, the plaintiff filed I. A.No.607 
of 1993 praying for passing of a decree against the 
first defendant under the salient provisions 
adumbrated under O.7, Rule 10 and O.15, Rule 2 
of the Code of Civil Procedure, 1908 (for short 
‘CPC’) For such a relief it appears the plaintiff, 
though impleaded the defendants as parties, did 
not give notice at all to them; but invited the court 
below to pass an order on the petition so filed. In 
support of the stand so taken, implicit reliance has 
also been placed by the plaintiffupon the decision 
in Janakiraman v. The Director of State Lotteries, 
Tamil Nadu, (1991)1 M.LJ. 210. 

6. Learned District Munsif, after considering the 
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arguments of learned counsel for the plaintiff, 
however, dismissed the application thereby refus- 
ing to pass ex parte decree as prayed for against the 
first defendant The aggrieved plaintiff came for- 
ward with the present action. He also filed 
C.M.P.No.9960 of 1994 for stay of all further 
proceedings in the suit before the court below, 
pending disposal of the revision. 
7. No doubt true it is that the plaintiff has im- 
pleaded defendants 1 to 3 as respondents 1 to3 in 
this revision petition. However, it has been men- 
tioned in the cause title thus: 
“(Respondents 2 & 3 given up). Not necessary 
party in C.R.P.” 
8. Even at the outset I may state that there are 
absolutely no merits for the entertainment of this 
revision petition. 0.8, Rule 10, C.P.C., dealing 
with the procedure when the party failed to pres- 
ent written statement called for by court, pre- 
scribes, “where any party from whom a written 
statement is required under Rule 1 or Rule 9 fails 
to present the same within the time permitted or 
fixed by the court, as the, case may be, the court 
shall pronounce judgment against him, or make 
suchorder in relation to thesuitas it thinks fit, and 
on the pronouncement of such judgment a decree 
shall be drawn up. 
9.0.15, Rule 2, C.P.C., deals with the situation of 
one ofseveral defendants notatissue and thesame 
is reflected as below: 
“(1) Where there are more defendants than 
one, and any one of the defendants is not at 
issue with the plaintiff on any question of law 
or of fact, the Court may at once pronounce 
judgment for or against such defendant and 
the suit shall proceed only against the other 
defendants. 
(2) Whenever a judgment is pronounced un- 


der this rule, a decree shall be drawn up in, 


accordance with such judgment and the decree 


shall bear the date on which the judgment was, 


pronounced”. 10. A conjoint reading of the 
salient provisions adumbrated under O.8, Rule 
10 and O.15, Rule 2, C.P.C., reveals, in unmis- 
takable terms, that no mandate is cast upon the 
court to pronounce a judgment at once for or 
against d defendant, who is notat issue with the 
plaintiffon any question of law or fact. To put 
it otherwise, a discretion is given to the court to 
prononuncejudgmentat onceorat the fag end 
of the trial, depending upon the facts and 
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circumstances of each case. 
11. The decision relied upon by learned counsel 
for the petitioner cannot be stated to be of any 
help to advance his case, inasmuch as the said 
decision also really reflects the provisions of the 
aforesaid Orders by stating that under the provi- 
sions of O.8, Rule 10 and 0.15, Rule 2, C.P.C., in 
a case where there are more defendants than one 
and there is no issue of fact or law arising between 
the plaintiff and one of such defendants, as in that 
case, when the first defendant was set ex parte, it 
would be a matter for the court to consider whether 
on the facts and circumstances of the case, it could 
exercise its powers under O.15, Rule 2, C.P.C. and 
pass a decree ex parte against such defendants 
immediately. 
12 In the case on hand, in respect of the suit 
property belonging to the first defendant-land- 
lord, the right of tenancy in relation to the prop- 
erty had been claimed by the plaintiff as well as 
defendants 2 and 3. The suit itself is for a declara- 
tion of tenancy rights in favour of the plaintiff and 
for consequential injunction restraining the first 
defendant or any other person on its behalf from 
making or effecting any change in the tenancy ar- 
rangement with regard to the suit property in favour 
of either the second defendant or the third defendant 
or any other person on their behalf, till the disposal 
of the suit on merits and when the landlord first 
defendant remained ex parte asking for a decree ex 
parte as against it, solely on the ground of it being 
ex parte, is likely to spell out disastrous conse- 
quences and such a decree in the peculiar facts and 
circumstances cannot at all be passed the moment 
the landlord first defendant remained ex parte 
when especially defendants 2 and 3 are contesting 
the claim of the plaintiff in the suit, in which a 
relief against them is also prayed for. 
13. The revision petition, as such, deserves to be 
dismissed even at the admission stage and accord- 
ingly the same is dismissed. Consequently C.M.P. 
is also dismissed. . 
BS. Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: Govardhan, J. 


App.No.934 of 1982/Tr.Appeal No.426 of 1985 
and C.M.P.No.8344 of 1993 10th August, 1994. 


T.A.Balasubramaniam ...Appellant 
V. 
Kunjammal and another ... Respondents. 


Civil Procedure Code (V of 1908), O.41, Rule 27 - 
Additional evidence - Reception of and require- 
ments for - Ground not pleaded if can form basis for 
reception of additional evidence - Setting up a new 
plea and putting new case - Wanting to let in addi- 
tional evidence for that purpose - If can be permitted 
to do so. 

Raising a ground which has not been pleaded 
cannot form the basis for allowing the petition for 
reception of additional documents as additional 
evidence. The petitioner appellant wants to set up 
a uew plea by seeking to file the documents an 
additional evidence: It cannot be appreciated at 
all. If the documents sought to be let in as addi- 
tional evidence, are in support of the case of the 
appellant as per the plea before the trial Court, the 
appellant can request the court to apply the prin- 
ciples laid down in Bole Naidu v. Kothandarama 
Pillai, 100 L.W. 750, but not in a case where the 
appellant wants to set up a new plea and put up a 
new case. In the present case, even though there is 
no amendment application for amendment of the 
written statement, the attempt made by the appli- 
cant through this petition is only to the effect that 
the petitioner has put forward a new plea and, 
therefore, the additional documents cannot be 
permitted to be received as additional evidence. In 
this case none of the requirements laid down in 
Shivaji Rao Nilangekar Patil v. Mahesh Madhav 
Gosavi, A.ILR. 1987 S.C. 294 were satisfied. Fur- 
ther under 0.41, Rule 27 of the Code of Civil 
Procedure, additional evidence could be permit- 
ted to be let in only if the court wants additional 
evidence to enable it to pronounce judgment ina 
more satisfactory mannet..... The appellant who 
has come forward with the petition for reception 
of additional documents has failed to show suffi- 
cient reasons as to why the additional documents 
now sought to be filed by him have not been 


The Madras Law Journal Reports 


[1994 


produced at the time of trial and, on the other 
hand, the materials placed before it shows that the 
appellant wants to put a new case other than the 
one which he has put up before the trial court and 
for that purpose he wants to let in additional 
evidence. The court is of the opinion that it is not 
a ground to admit the additional evidence. 
[Para. 17] 
Cases referred to: 
Bole Naidu v. M.Kothandarama Pillai, 100 L.W. 
750. [Paras. 15, 17] 
H.M.Isaq v. M.Iqbal, A.LR. 1978 S.C. 798. 
[Para. 17] 
Shivajirao Nilangekar Patil yv. Mahesh Madhav 
Gosavi, A.I.R. 1987 S.C. 294. [Para. 17] 
G.Subramaniam, Senior Counsel, for Appellant. 
K Sarvabhuman, Senior Counsel, for Respondents. 
The Court delivered the following_ 
JUDGMENT: A-S.No.934 of 1982 has been filed 
by the defendant in O.S.No.370 of 1981 on the file 
of First Additional Subordinate Judge, Salem. 
2. Tr.Appeal No.426 of 1985 has been filed by the 
plaintiff in O.S.No.596 of 1981 who is incidentally 
the defendant in O.S.No.370 of 1981. 
3. O.S.No.370 of 1981 is a suit for declaration of 
the plaintiffs’title to the suit properties and for 
permanent injunction and for dividing the A sched- 
ule properties into four equal shares and to allot 
two such shares in favour of the plaintiffs in the 
said suit. 
4.0.S.No.596 of 1981 is a suit filed by the plaintiff 
in the suit for a permanent injunction restraining 
the respondent from interfering with the plain- 
tiffs possession and enjoyment of the suit proper- 
ties. 
5. The case of the plaintiff in O.S.No.370 of 1981 
is briefly as follows: The father of the plaintiffs and 
the defendant one Ardhanari Poosari executed a 
registered Will on 10.5.1975 with reference to his 
immovable properties and got the same registered 
in the Sub-Registrar’s Office at Tiruvarur. The 
said Will was executed by him while he was in a 
sound and disposing state of mind in good health 
without any influence whatsoever. As per the Will, 
the ASchedule property was allotted to the defen- 
dant and plaintiffs while B schedule was allotted 
to the first plaintiff and the C schedule was allot- 
ted to the second plaintiff along with the other 
properties. The defendant had filed a suit before 
the District Munsif at Sankari for bare injunction 
restraining the plaintiffs in this suit from 
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interfering with his possession of the agricultural 
property. It was dismissed for default and subse- 
quently it was restored and numbered as O.S.No.93 
of 1981 and it is on the file of the District Munsif, 
Tiruchengode. A schedule properties are in joint 
and constructive possession of the plaintiffs and 
the defendant without any actual division by metes 
and bounds. After the death of Ardhanari Poosari, 
the plaintiffs have been demanding an amicable 
partition of the said properties as per the regis- 
tered Will; but the defendant did not comply with 
the same. The father Ardhanari Poosari filed an 
eviction petition in respect of the B schedule 
property against the tenant in R.C.O.P.No.14 of 
1977 before the Rent Controller (District Munsif) 
Sankari. On his death, the defendant clandes- 
tinely impleaded himself as the only legal heir of 
Ardhanari Poosari without notice to the plain- 
tiffs. When the plaintiffs filed a petition for im- 
pleading them as parties, the defendant has with- 
drawn the said R.C.O.P.No.14 of 1977. The defen- 
dant is collecting the rent from the tenants in 
respect of the said property. The second plaintiff 
is in possession of the C schedule property. The 
defendant has alleged in O.S.No.652 of 1979 and 
in the R.C.O.P. proceedings that by virtue of a 
Will dated 27.10.1978 executed by his deceased 
father Ardhanari Poosari, he is the absolute owner 
of the property. But, no such will had been exe- 
cuted by Ardhanari Poosari. Since the defendant 
has cast a cloud on the title of the plaintiffs, they 
have come forward with this suit. 

6. In the written statement, the defendant has 
stated that the will said to have been executed by 
Ardhanari Poosari on 10.5.1975 is not a genuine 
one and is not binding on him. He has claimed title 
to the suit properties by virtue of a Will executed 
by his father Ardhanari Poosari on 27.10.1978 
cancelling the earlier Will dated 10.5.1975. The 
defendant states that he did the obsequies of his 
father and since the plaintiffs are interfering with 
his possession he has filed the suit in O.S.No.652 
of 1979 for injunction. 

7. O.S.No.652 of 1979 was filed earlier, the plain- 
tiffin the said suit has alleged that the defendants 
with intent to grab the properties had surrepti- 
tiously managed to get a Will from the father by 
force and that he came to know of the same 
recently. He has further stated that the Will of the 
year 1975 is not a valid one and is not binding on 
the plaintiff and since the defendants are trying to 
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interfere with his possession, he has filed the said 
suit. 
8. The defendants in the said suit have contended 
in their written statement that Ardhanari 
Poosani,their father had executed a Will on 10.5.1975 
while in a sound and disposing state of mind and 
got the same registered on 7.6.1975 and as per the 
said Will, the plaintiff is entitled to a half share in 
the suit property in the said suit. They have also 
Stated that the Will said to have been executed by 
the father on 10.5.1975 is a fabricated document 
and the suit is liable to be dismissed. 
9. Both the suits were tried by the First Additional 
Subordinate Judge, Salem and a common judg- 
ment was delivered by the learned Subordinate 
Judge in which the learned Subordinate Judge has 
upheld the Will executed by Ardharani Poosari in 
favour of the plaintiff in O.S.No.370 of 1981 on 
10.5.1975 and on that basis, decreed the suit 
O.S.No.370 of 1981 as prayed for and dismissed 
the other suit. 
10. Aggrieved over the said judgment. the defen- 
dant in O.S.No.370 of 1981 has preferred the 
Appeal A.S.No.934 of 1982. The plaintiff in 
O.S.No.596 of 1981 has also filed an appeal which 
is the transferred appeal A.S.No.426 of 1985. 
11. The point for consideration in both the ap- 
peals is: 
Whether the finding of the learned First Addi- 
tional Subordinate Judge, Salem that, the Will 
executed by Ardhanari Poosari in favour of 
plaintiffs on 10.5.1975 is true and valid, is 
liable to be set aside and consequential orders 
are to be passed in the two suits? 
12. When the appeals are listed, the appellant has 
filed C.M.P.No.8344 of 1993 for reception of cer- 
tain documents as additional evidence contending 
as follows: The appellant was working in the Tamil 
Nadu Electricity Board. For want of time, he was 
unable to get all material facts and documentary 
evidence to show that the suit properties are the 
ancestral and joint family properties and that the 
testator had no absolute power to bequeath the 
joint family properties and in the above cir- 
cumtances, the trial court has decreed the suit 
filed by the respondents. According to the peti- 
tioner, the testator had a very limited right over 
the A schedule properties and he can bequeath 
that limited right alone in favour of the respon- 
dents and the document dated 4.6.1941 would 
establish the same. He has also stated that he was 
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unable to get documentary evidence earlier to 
show that the house was actually built up by him 
and the same stands in the joint names of himself 
and his father and these additional documents 
sought to be filed by him would establish his case. 
According to the petitioner these documents, are 
necessary and the petition has to be allowed and 
unless he is permitted to file them as additional 
documents he would be put to irreparable loss and 
hardship. 
13. The first respondent in her counter has stated 
as follows: The reason given by the petitioner that 
he was unable to find out the documents for want 
of time because of his employment is false and 
invented for the purpose of this present petition. 
The fact that the petitioner was in employment is 
not sufficient to accept the reason given by the 
petitioner that he could not find time to gather 
documents. The petitioner has categorically as- 
serted in his written statement that the suit prop- 
erties are not joint family properties. He is also 
claiming title to the suit properties only by virtue 
of the last Will dated 27.10.1978 executed by his 
father. If the petitioner himself has claimed title 
only from his father, itis not open for him to say at 
the time of the appeal that the properties are joint 
family properties. No evidence can be looked into 
on a plea which is not raised. The sale deed, the 
property tax were all in the name of the father and 
he enjoyed the property as his absolute property. 
After the death of the father, the B schedule 
property was transferred in the name of the first 
respondent. The copies of the documents sought 
to be let in as additional evidence were obtained by 
the petitioner in the year 1983 itself and he has 
chosen to file them only in 1991. Document Nos.4, 
5 and 6 do not relate to the suit property at all. 
Document No.7 is a copy of an advertisement 
which does not advance the case of the petitioner 
at all. There is no reason as to why it has not been 
produced earlier. Document Nos.8 and 9 should 
have been obtained by the petitioner using his 
influence as an employee in the Tamil Nadu Elec- 
tricity Board. The petitioner wants to cook up a 
new case in appeal in dire conflict with his case in 
his written statement. The petition is therefore 
liable to be dismissed. 
14. The point for consideration in C.M.P.No.8344 
of 1993 is: 

Whether the documents sought to be adduced 

as additional evidence by the petitioner could 
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be received as additional evidence. 
15. Point in the Appeals and the point in 
C.M.P.No.8344 of 1993: The learned Senior Coun- 
sel appearing for the appellant-petitioner 
Mr.G.Subramaniam has argued that the dispute is 
between the petitioner on the one hand and his 
sisters on the other hand, and that, the sisters of 
the petitioner-appellant claim right to the suit 
properties as per the Will executed by their father 
Ardhanari Poosari and that the appellant has 
failed to place sufficient materials to show that 
Ardhanari Poosari has no full right over the suit 
properties to execute a Will in respect of them and 
the documents now sought to be filed by the 
appellant as additional evidence would show that 
suit properties are the joint family properties of 
the deceased Ardhanari Poosari and as such, he is 
entitled to execute the Will under Ex.A-1 only in 
respect of his half share and he has no right to 
convey the remaining half share belonging to the 
defendant and for that purpose the additional 
documents now sought to be filed by him to re- 
ceive as additional evidence. The learned Senior 
Counsel appearing for the petitioner has relied on 
a decision reported in Bole Naidu v. 
M.Kothandarama Pillai, 100 L.W. 750, in which it 
has been held as follows: 
“There may be cases where even though the 
court finds that it is able to pronounce judg- 
ment on the state of the record as it is and so it 
cannot strictly say that it requires additional 
evidence to enable it to pronounce judgment, 
it still considers that in the interests of justice 
something which remains obscure should be 
filled up so that it can pronounce its judgment 
in a more satisfactory manner. Such a case will 
beone for allowing additional evidence for any 
other substantial cause.” 
According to the learned Senior Counsel appear- 
ing for the petitioner, the above principle has to be 
applied to the facts of the present case since the 
additional documents filed by the appellant would 
clinchingly prove that the properties belonged to 
the joint family of the appellant and his father 
Ardhanari Poosari. 
16. The learned counsel appearing for the respon- 
dents would on the other hand argue that the main 
document relied by the appellant as additional 
evidence viz., registration copy of the sale deed 
dated 4.6.1941 has been referred by Ardhanari 
Poosari in his Will executed by him in favour of his 
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daughters and in that Will the testator had also 
referred to the fact that the father and son were 
notin cordial terms and as to why he had executed 
the said Will and therefore, it cannot be stated by 
theappellant that he did not find time to trace the 
copy of the sale deed which he now wants to file as 
additional evidence. Ex.A-1 is the will executed by 
Ardhanari Poosari in favour of his children where- 
under he had conveyed a half share in favour of his 
son and daughters. The testator has stated that on 
4.6.1941, he had purchased the property described 
in A schedule in the said Will in the name of his 
father out of respect to the father and it was 
purchased from his own earnings and it was in his 
possession ever since the purchase in the year 
1941. Therefore, it cannot be stated that the prop- 
erty is a joint family property of the father and son 
viz, Ardhanari Poosari and the appellant herein 
for the reason that the sale deed is in the name of 
the father of Ardhanari Poosari. Ardhanari Poo- 
sari has referred to the source for purchasing the 
property, the reason for purchase of the property 
in the name of his father and the fact of the said 
proerty being in his possession in the Will and the 
claim of the appellant that he came to know of the 
importance of this document dated 4.6.1941 only 
at the appellatestage and he traced the copy of the 
same only now is far-fetched. In the Will, Ardhanari 
Poosari has stated that his son Balasubramaniam 
viz., the appellant herein has joined with his in- 
laws and wife and he is giving trouble to him and 
that he is causing much trouble and has even 
issued a notice through an Advocate and has be- 
come in inimical terms and yet he does not have 
any such ill-feeling towards his son. One of the 
additional documents now sought to be filed by 
the petitioner is an advertisement in a Tamil 
Newspaper dated 4.4,1978 in which the Advocate 
of Ardhanari Poosari has notified that the proper- 
ties described thereunder are the self-acquired 
properties of Ardhanari Poosari and constructed 
by him without the help of any other person and 
his son Balasubramaniam has no right or posses- 
sion over the same. Ex.A-7 is a copy of the regis- 
tered notice given by the same Advocate to the 
advocate for the appellant herein on 15.4.1979 in 
which it is specifically mentioned that the paper 
publication was made by Ardhanari Poosari and 
he is in possession and enjoyment of the proper- 
ties. Since Ex.A-7 refers to the paper publication 
made by Ardhanari Poosari,it is not open for the 
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appellant to say that he came to know of the paper 
publication only recently and realised the impor- 
tance of the same. Above all, in the written state- 
ment, the specific case of the defendant is that he 
claims title to the suit property by virtue of the will 
executed by his father on 27.10.1978 thereby indi- 


‘cating that he has put forward a case that it is the 


self-acquired property of Ardhanari Poosari and 
not the joint family properties. Ex.B-5 is a piece of 
paper in which Ardhanari Poosari is said to have 
written that all his properties should devolve on 
his son. The learned counsel appearing for the 
appellant has conceded that Ex.B-5 cannot be 
considered as a Will executed by Ardhanari Poo- 
sari. The learned counsel also does not dispute 
that Ex.A-1 will has been proved. In the above 
circumstances, there appears to be no basis for 
considering the plea of the appellant that it is the 
joint family property of the father and son. 

17. The learned counsel appearing for the appel- 
lant-petitioner would no doubt say that ground 
Nos.11 and 12 are the basis for his version. It is no 
doubt true that in ground No.11 the appellant has 
chosen to say that the lower court has erred in 
coming to the conclusion that the properties are 
the self-acquired properties of Ardhanari Poo- 
sari. In ground No.12 the appellant has stated that 
the learned Judge has failed in not going into the 
history of the property especially when the charac- 
ter of the property is vital and that the property is 
the ancestral property which has come down in the 
light. But the defendant in his written statement, 
has not pleaded that the property is the ancestral 
property of Ardhanari Poosari, Raising a ground 
which has not been pleaded cannot form the basis 
for allowing the petition for reception of addi- 
tional documents as additional evidence. The 
petitioner-appellant wants to set up a new plea by 
seeking to file the documents as additional evi- 
dence. It cannot be appreciated at all. If the docu- 
ments sought to be let in as additional evidence, 
are in support of the case of the appellant as per 
the plea before the trial Court, the appellant can 
request the Court to apply the principles laid 
down in Bole Naidu v. M.Kothandarama Pillai, 100 
L.W. 750, which I have referred above, but not in 
a case where the appellant wants to set up a new 
plea and put up a new case. The Supreme Court 
has held in the decision reported H.M.Isaq and 
others v. M.Igbal and others, A.I.R. 1978 S.C. 798, 
as follows: 
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“The amendment of the written statement 
sought was on such facts which, if permitted to 
be introduced by way of amendment would 
have completely changed the nature of their 
original defence. It would have brought about 
an entirely new plea which was never taken up 
either at the time of the dealing between the 
parties or in the original pleadings. The addi- 
tional evidence sought to be adducea was in 
respect of the facts stated in the amendment 
petition. The High Court rightly rejected all 
those petitions and we need not mention in any 
detail the reasons thereof.” 
In the present case, even though there is no amend- 
ment application for amendment of the written 
Statement, the attempt made by the applicant 
through this petition is only to effect that the 
petitioner has put forward a new plea and there- 
fore, the additional documents cannot be permit- 
ted to be received as additional evidence. In this 
connection, I wish to recollect the principle of law 
laid down by the Apex Court in the decision re- 
ported in Shivajirao Nilangekar Patil v. Mahesh 
Madhav Gosavi, A.I.R. 1987 S.C. 294, as follows: 
“The basic principle of admission of addi- 
tional evidence is that the person seeking the 
admission of additional evidence should be 
able to establish that with the best efforts such 
additional evidence could not have been ad- 
duced at the first instance. Secondly the party 
affected by the admission of additional evi- 
dence should have an opportunity to: rebut 
such additional evidence. Thirdly, that addi- 
tional evidence was relevant for the determi- 
nation of the issue.” 
In the present case, none of the above require- 
ments are satisfied. Further under O.41, Rule 27 
of Code of Civil Procedure, additional evidence 
could be permitted to be let in only if the court 
wants additional evidence to enable it to pro- 
nounce judgment in a more satisfactory manner. 
The learned counsel appearing for the petitioner- 
appellant has conceded that only if the additional 
documents are ordered to be received as addi- 
tional evidence, the appellant can attempt to make 
outa case and ifthey are not ordered to be received 
as additional evidence, the appellant has no case. 
The appellant who has come forward with this 
petition for reception of additional documents, 
has failed to show sufficient reasons as to why the 
additional documents now sought to be filed by 
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him have not been produced at the time of trial 
and on the other hand, the materials placed before 
it shows that the appellant wants to put a new case 
than the one which he has put up before the trial 
court and for that purpose he wants to let in 
additional evidence. I am of opinion that it is not 
a ground to admit the additional evidence. In that 
view, I am of opinion that the appellant is not 
entitled to an order by which the additional docu- 
ments could be received as additional exhibits. I 
hold on the point in C.M.P.No.8344 of 1993 ac- 
cordingly. 

18. Since the learned counsel appearing for the 
appellant himself has conceded that the appellant 
has no case if these documents are not received as 
additional evidence. I am of opinion that the 
appellant is not entitled to set aside the judgment 
passed by the trial court in which the validity and 
genuineness of the Will executed by Ardhanari 
Poosari has been upheld by the trial court. I hold 
on the point in both the appeals that there is no 
reason to interfere with the finding of the trial 
Court and it has to be upheld. 

19. In the result the appeal A.S.No.934 of 1982 is 
dismissed with costs. The Tr.Appeal No.426 of 
1985 is dismissed with costs. C.M.P.No.834 of 
1993 is dismissed. 


BS. ---- Appeals and petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 
[Appellate Jurisdiction] 


Present: Srinivasan and Abdul Hadi, JJ. 
W.A.No.608 of 1993 8th July, 1994. 


Union of India, represented by Secretary Defence 
Department, New Delhi and others ...Appellants 


v. 
V.Krishnamurthy, Proprietor, M/s. Meena Adver- 
tisers & U-Matic Video Studio and another 

... Respondents. 


(A) Constitution of India (1950), Art.226 - Ques- 
tion of rival claims of title - Can be settled only in 
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regular civil proceedings - Cannot be decided in 
proceedings under Art.226. 

(B) Public Premises (Eviction of Unauthorised 
Occupants) Act (XL of 1971 as amended by Act. 
XXXV of 1984), Sec.5-A (2) and (3) - Hoarding put 
upon iron pillars embedded in earth - Is a movable 
Structure - Sec.5-A(3) alone applicable - Procedure 
prescribed in Sec.5-A(2) need not be followed for 
removing hoardings. 

(C) Public Premises (Eviction of Unauthorised 
Occupants Act (XL of 1971 as amended by Act 
XXXV of 1984), Sec.5-A(3) - Sub-section deliber- 
ately excluding principle of natural justice - Prin- 
ciples, heldnot applicable in removing unauthorised 
movable structures - Concept of fairness has no 
application in such cases. 

The first respondent was granted permission by 
the State Government to erect hoardings certain 
locations. One such location was at Km.12/720 in 
the National Highway in. The appellants contend- 
ing that the land where the hoarding was put up 
belonged to the Defence Department removed 
the hoarding put up by the Ist respondent. The 1st 
respondent filed a writ petition in the High Court 
and obtained interim injunction restraining the 
appellants from removing the hoardings. Inspiteof 
that order the hoarding was removed. The writ 
petition was allowed holding inter alia that con- 
cept of fairness should have been adopted. On 
appeal, 

Held: It is clear that in the present case question of 
rival claim of title to property arises which cannot 
be decided in these proceedings. While the State 
Government has proceeded on the footing that it 
is entitled to deal with the property and grant 
permission to the first respondent to erect a hoard- 
ing the appellants claim title thereto and rely upon 
a Land Register maintained by them. It is there- 
fore, a matter which cannot be decided in these 
proceedings under Art.226 of the Constitution of 
India. [Paras. 9 & 12] 
The Public Premises (Eviction of Unauthorised 
Occupants Act does not contain any definition of 
immovable property’. It is found that the expres- 
sions used are ‘any movable or immovable’. While 
the former is dealt with in Sub-sec.(3) the later is 
dealt with in Sub-sec.(2). In the context in which 
the expressions are used, there can be no doubt 
that Sub-sec.(3) deals with all movable structures 
or fixtures which have been erected in the land. 
Once the expression ‘erected’ is used, it means 
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automatically that the movable structure or fix- 
ture is imbedded earth to some extent atleast. 
Therefore the mére fact that a hoarding is imbed- 
ded in the earth will not make it an immovable 


: property. The test is to see whether the structure 


or fixture can be removed without injury to the 
guality in any manner. The first respondent has 
produced before the court, some photographs of 
the hoarding erected by him. The photographs 
themselves show that the hoardings are put up on 
iron pillars embedded in the earth. Those pillars 
can be removed at any time without their quality 
being, in any manner, affected or any damage 
being caused either to the pillars or the earth. 

Hence, the hoarding which is erected on the land 
in question will, undoubtedly, fall under Sub- 
sec.(3) of Sec.5-A of the Act, as it is a movable 
structure or fixture. Hence Sub-sec.(3) will alone 
apply in this case and the procedure prescribed 
under Sub-sec.(2) need not be followed for remov- 
ing the hoardings. Under Sub-sec.(3) there is no 
necessity for giving any notice or any other oppor- 
tunity to the person who has erected the structure 
or fixture unauthorisedly. [Para. 15] 

Learned counsel for the first respondent contends 
that the doctrine of reading down must be invoked 
in this case as respect Sub-sec.(3) ofSec.5-A of the 
Act and that it will be in consonance with the 
accepted constitutional principle of natural jus- 
tice that an Opportunity must be given to any 
person when his rights are sought to be disturbed. 
In the context in which Sub-sec.(3) is introduced 
in the enactment it shown that the legislature has 
deliberately excluded the principle of natural jus- 
tice. The section deals with unauthorised erection 
in a land which is a public premises and which 
belongs to public authorities. In such circum- 
stances, it is an immovable structure, it will not 
only cause damage to the structure but also to the 
land on which it is erected and, therefore, a par- 
ticular procedure is prescribed by the Legislature 
under Sub-sec.(2). [fit is movable, it will not cause 
any damage to the structure or the land by remov- 
ing it. Therefore, the Act prescribes that when an 
unauthorised movable structure or fixture is erected, 
it can be removed by the authorities concerned 
who are incharge of the public premises without 
giving any notice. Hence, there is no question of 
applying the principles of natural justice in this 
case. The introduction of Sub-sec.(3) by an amend- 
ment is for a deliberate purpose of removing the 
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obstruction on a public premises as quickly as 
possible. The concept of fairness will have no 
application as the appellants in this case governed 
by specific provisions in the statute and the statute 
prescribes a particular procedure in dealing with 
unauthorised erections of movable and immov- 
able property and permits the authorities to act 
without notice in the case of removal of erections 
of movable property. There is no necessity on the 
party of the authorities concerned to adopt a 
difference procedure when the statute prescribes 
a particular procedure. . [Paras. 16 & 21] 
Cases referred to: 

Sohan Lal v. Union of India, A.I.R. 1957 S.C. 529: 
(1957)2 M.LJ. (S.C.) 50: (1957)2 An.W.R. (S.C.) 
50: 1957 S.C.J.489: 1957 S.C.R. 738: 1957 S.C.A. 
417, [Paras. 6, 8] 

Jnan Chand v. Jugal Kishore, A.I.R. 1960 Cal. 331. 
[Paras. 6, 18] l 

Ajit v. Nagendra, A.I.R. 1960 Cal. 484. [Para. 17] 
Neelima Misra v. Harinder Kaur Paintal, A.L.R. 
1990 S.C. 402. [Para. 21] 

Appeal under Clause 15 of the Letters Patent 
against the Order of Bakthavatsalam, J., dated 
27.4.1993 and made in the exercise of the Special 
Original Jurisdiction of the High Court in 
W.P.No.2301 of 1993 presented under Art.226 of 
the Constitution of India to issue a writ of manda- 
mus forbearing the respondents 2 to 4 their menor 
agents, from interfering with the hoarding put up 
in NH 45 km, 12/720 shown in the plan annexed 
thereto, erected as per the permission granted in 
G.O.Ms.No.1765, Public Works (HS 2) Depart- 
ment, dated 22.12.1992. 

The Court delivered the following 
JUDGMENT: The second respondent in this 
appeal, viz., State of Tamil Nadu and the appel- 
lants are respondents 1 to 4 respectively in the writ 
petition. The first respondent was granted permis- 
sion by the State Government in G.O.Ms.No.1765, 
dated 22.12.1992 to erect hoardings in certain 
locations mentioned in that Government Order 
which are situated on the National Highway 45, 
subject to the usual terms and conditions. There is 
nothing on record before us to show what are the 
usual terms and conditions. However all counsel 
appearing in this appeal agree that usually the 
period is one year. 

Z. One such location is at km 12/720 which is in 
dispute in the present case. On the strength of the 
permission granted by the State Government, the 
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first respondent erected a hoarding in the said 
location. According to the first respondent, he 
spent a sum of Rs.1 lakh for erecting the said 
hoarding. The appellants (respondents 2 to 4 in 
the writ petition), according to the first respon- 
dent herein, removed the hoarding and when they 
wre threatening to remove the hoarding, the first 
respondent moved this Court with the writ petition 
praying for the issue of a writ of mandamus re- 
straining the appellants from interfering with the 
hoarding put up in NH-45 Km 12/720shown in the 
plan annexed thereto. The writ petition was filed 
on 5.2.1993. On the same day it was admitted and 
an interim injunction was granted. But according 
to the first respondent inspite of service of a letter 
by the counsel on the appellants informing them 
about the passing of the order of interim injunc- 
tion on 5.2.1993 and inspite of service of the order 
on6,.2.1993, the appellants removed the hoarding. 
He filed Contempt Application No.73 of 1993 for 
punishing them for disobedience of the order of 
the court. 

3. The stand taken by the appellants was that the 
land in which the hoarding was erected belonged 
to the Defence Department and there was no 
permission granted by the Defence Department 
to the petitioner to erect any hoarding. According 
to them when they found the unauthorised hoard- 
ing they directed the removal thereof pursuant to 
Sub-sec.(3) of Sec.5-A of the Public Premises 
(Eviction of Unauthorised Occupants) Act, 1971, 
as amended by Act35 of 1984, hereinafter referred 
toas ‘the Act’. Jtwas also the case of the appellants 
that the register belonging to the Department 
shows that the land belonged to them, and it was 
further stated that in the same place, a hoarding 
was erected by the first respondent earlier in 1992 
and after a warning by the authorities concerned, 
the hoarding was removed and the first respon- 
dent had also given a letter to the effect that he 
would not claim any damages and he was sorry for 
the inconvenience caused to the authorities. Though 
the State Government was the first respondent in 
the writ petition, it did not file any counter-affida- 
vit. 

4. The learned Judge allowed the writ petition 
holding that the hoarding was erected only pursu- 
‘ant to the permission granted by the State Gov- 
ernment and even if the land belonged to the 
appellants herein, they should have issued a no- 
tice to the first respondent and followed the proper 
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procedure before removing the hoarding. The 
learned Judge has stated in his order that he 
looked into the relevant files produced by the 
Government Pleader and it was seen that the 
survey numbers had been sub-divided and the 
same was overlooked by the military authorities. 
The learned Judge also observed that there was 
some inconsistency between the counter-affida- 
vits filed by respondents 3 and 4 before him. On 
that reasoning, the learned Judge held that the 
appellants had no jurisdiction to interfere with 
the possession and enjoyment or the erection of 
the hoarding by the first respondent herein. Con- 
sequently, the learned Judge issued a mandamus 
directing appellants 2 and 3 herein to handover 
possession of the site to the first respondent within 
two weeks from the date of his order and also to 
pay a sum of Rs.1 lakh by way of compensation 
besides a sum of Rs.3,000 towards costs. The learned 
Judge observed that it was not necessary to deal 
with the contempt application and dismissed the 
same. 

5. The order in the contempt application has 
' become final and it is not before us. 

6. In this appeal, which is against the order in the 
writ petition, itis contended that the ownership of 
the property cannot be decided in a writ petition 
under Art.226 of the Constitution of India. The 
register produced by the appellants has clearly 
indicated that the property belonged to the De- 
fence Department and there could not have been 
any permission by the State Government to erect 
a hoarding. Further, it is argued that under Sec.5- 
A(3) of the Act, if it is a movable structure or 
fixture erected in the land, it can be removed 
without notice by the concerned authorities. Reli- 
ance is placed on the judgment of the Supreme 
Court in Sohan Lal v. Union of India, A.I.R. 1957 
S.C. 529: (1957)2 M.LJ. (S.C.) 50: (1957)2.An.W.R. 
(S.C.) 50: 1957 S.C.J.489: 1957 S.C.R. 738: 1957 
S.C.A. 417, which was actually relied on by the 
learned Judge as one supporting the case of the 
first respondent herein. Learned Counsel has invited 
our attention to the judgment of the Calcutta 
High Court in Jnan Chand v. Jugal Kishore, A.I.R. 
1960 Cal. 331. 

7. Per contra, it is contended by the first respon- 
dent that the property cannot be treated as a 
movable property and it is only an immovable 
property as the hoarding has been imbedded in the 
earth. According to him, the procedure prescribed 
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under Sec.5-A(2) should have been followed by 
the authorities even if the land belonged to them. 
It is also contended that when the permission has 
been granted by the State Government, it is not 
open to the appellants to straight way remove the 
hoarding but they will have to take action only 
against the State Government and adopt a proper 
procedure in consonance with the principles of 
natural justice. 

8. Before considering whether it is: movable or 
immovable property, it is necessary for us to refer 
to the judgment of the Supreme Court in Sohan 
Lal’s case, ALR. 1957 S.C. 529: (1957)2 M.L.J. 
(S.C) 50: (1957)2.An.W.R. (S.C.) 50: 1957 S.C.J.489: 
1957 S.C.R. 738: 1957 S.C.A. 417. One Jagannath 
was a displaced person and a refugee from Paki- 
stan. The Government of India had devised cer- 
tain schemes for the rehabilitation of refugees and 
under one such scheme, houses known as “box- 
type tenements” were constructed. One of the 
houses was allotted to him and he was put in 
possession after all the formalities were duly 
completed. But he was later evicted therefrom. 
Thereafter, the house was allotted to another 
displaced person who got possession. Jagannath 
filed a writ petition in the High Court of Punjab 
for issue of a mandamus directing the Union of 
India and the person in possession to restore 
possession to him. The High Court allowed the 
same and granted the prayers. On appeal the 
Supreme Court held that it was not proper to 
decide the merits of the rival claims of title to the 
property in dispute under Art.226 of the Constitu- 
tion of India. The court also observed that even if 


“the eviction of the writ petitioner was illegal a writ 


of mandamus could not be issued in such a case 
and it was for the parties to work out their rights 
elsewhere. On that basis, the Supreme Court set 
aside the order of the High Court granting a 
mandamus and dismissed the writ petition. The 
relevant observations in the judgment are as fol- 
lows: 
“We do not propose to enquire into the merits 
of the rival claims of title to the property in 
dispute set up by the appellant and Jagannath. 
If we were to do so, we would be entering into 
a field of investigation which is more appropri- 
ate for a civil court in a properly constituted 
suit to do rather than for a court exercising the 
prerogative of issuing writs. These are ques- 
tions of fact and law which are in dispute 
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requiring determination before the respective 
claims of the parties to this appeal can be 
decided. Before the property in dispute can be 
restored to Jagannath it will be necessary to 
declare that he had title in that property and 
was entitled to recover possession of it. This 
would in effect amount to passing a decree in 
his favour. In the circumstances to be men- 
tioned hereafter it is a matter for serious con- 
sideration whether in proceedings under Art.226 
ofthe Constitution sucha declaration ought to 
be made and restoration of the property to 
Jagannath be ordered.” (Vide: paragraph 5) 

The eviction of Jagannath was in contraven- 
tion of the express provisions of Sec.3 of the 
Public Premises (Eviction) Act. His eviction, 
therefore, was illegal. He was entitled to be 
evicted in due course of law and a writ of 
mandamus could issue to or an order in the 
nature of mandamus could be made against 
the Union of India to restore possession of the 
property to Jagannath from which he had been 
evicted if the property was still in possession of 
the Union of India. The property in dispute, 
however, is in possession of the appellant. 
There is no evidence and no finding of the 
High Court that the appellant was in collusion 
with the Union of India or that he had knowl- 
edge that the eviction of Jagannath was illegal. 
Normally, a writ of mandamus does not issue 
tooran order in the nature ofmandamus is not 
made against a private individual. Such an 
order is made against a person directing him to 
do some particular thing, specified in the or- 
der, which appertains” “to his office and is in 
the nature of a public duty (Halsbury’s Laws of 
England, Vol. II, Lord Simonds Edition. p. 84). 
It it had been proved that the Union of India 
and the appellant had colluded, and the trans- 
action between them was merely colourable 
entered into with a view to deprive Jagannath 
of his rights, jurisdiction to issue a writ to or 
make an order in the nature of mandamus 
against the appellant might be said to existina 
court. We have not been able to find a direct 
authority to cover a case like the one before us, 
but it would appear that so far as election to an 
Office is concerned a mandamus to restore 
admit, or elect to an office will not be granted 
unless the office is vacant. If the office is in fact 
full, proceedings must be taken by way of 
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injunction or election petition to oust the party 
in possession and thata mandamus will go only 
on the supposition that there is nobody hold- 
ing the office in question. In R. v. Chester 
Corporation, (1855-25) LJ. Q.B. 61 (E), it was 
held that it is an inflexible rule of law that 
where a person has been de facto elected to a 
corporate office, and has accepted and acted in 
the office the validity of the election and the 
title to the office can only be tried by proceed- 
ing on a quo warranto information. A manda- 
mus will not lie unless the election can be 
shown to be merely colourable. We cannot see 
why in principle there should be a distinction 
made between such a case and the case of 
person, who has, apparently, entered into bona 
fide possession of a property without knowl- 
edge that any person had been illegally evicted 
therefrom”. (Vide: paragraph 7) 

9. Bearing the above principle in mind, if we 
consider the facts of this case it is clear that a 
question of rival claim of title to the property 
arises, which cannot be decided in these pro- 
ceedings. While the State Government has 
proceeded on the footing that it is entitled to 
deal with the property and grant permission to 
the first respondent to erect a hoarding, the 
appellants claim title thereto and rely upon a 
Land Register maintained by them. However, 
itis to be noted that the State Government has 
not considered at any time its right over the 
property. The file which was produced before 
the learned single Judge has been produced 
before us also. It contains a letter from the 
Chief Engineer, National Highways addressed 
to the Secretary to Government Public Works 
Department dated 3.11.1992. The letter merely 
refers to the application by the first respon- 
dent for permission to erect advertisement 
hoarding from KM.11/7 to 15/4of NH 45 atthe 
locations mentioned therein. The Chief Engi- 
neer has recommended the grant of the said 
permission. On that basis, a note was put up to 
the concerned officials including the Minister 
and the permission was granted. The file does 
not disclose the consideration of the question 
whether the land in question belonged to the 
State Government or that it had any right to 


* deal with the said land. It is also to be noted 


that the Government order passed by the State 
Government does not indicate anything to 
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identify the particular locations in which the 
hoardings could be erected. The Government 
Order merely refers to the points in terms of 
mileage referring to Km. 12/230 Km.11/770; 
Km.12/720; Km.12/700, Km.12/770; Km.12/650 
and Km.12/800. There is nothing in the order 
to show that to which particular part of the 
land the order related. Significantly no survey 
number is mentioned. Learned counsel for the 
first respondent submits that along with the 
application he had filed detailed plans show- 
ing the locations and these plans are approved 
by the authorities and hence the plans should 
be treated as part of the Government order. 
Weare unable to accept this contention. It may 
be that the first respondent had indicated the 
locations in his plans, which might have been 
approved by the concerned authorities. But 
there is nothing to show that the officials applied 
their mind to the question whether the loca- 
tions mentioned in the plan belonged to the 
State Government or whether they are proper- 
ties over which the State Government can 
exercise particular rights. There is nothing in 
the file to indicate any sub division of survey 
numbers as stated by the learned Judge. Even 
if there had been a sub-division of the survey 
number it will not make any difference. 
10. We have already referred to the contention of 
the appellants that in the very same place the first 
respondent erected a hoarding earlier in 1992 and 
on the issue of a warning by the authorities the 
same was removed by him. The appellants have 
produced copies of the correspondence relating 
to thesame. A letter dated 24.4.1992 written by the 
manager of the first respondent to the Comman- 
dant Officers Training Academy, Madras-37, is 
produced before us. As per the said letter the 
hoarding erected on the defence land was re- 
moved and it was handed over to the first respon- 
dent. The first respondent stated that there was no 
damage to the items in question and that the first 
respondent would not makea claim for any dam- 
ages. The first respondent had also expressed regret 
for the inconvenience caused to the authorities. 
This letter was referred to by the appellants in the 
counter-affidavit filed by them in the writ petition 
in paragraph 5 in the following passage: 
“In this context, I wish to bring to the notice of 
this Hon’ble Court that the petitioner had 
erected unauthorised hoarding in the same 
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place on 22.4.1992 and after a warning by the 
military authorities, the said hoarding was 
removed by the petitioner on 24.4.1992. The 
petitioner had also sent a letter regarding the 
inconvenience caused to the Military authori- 
ties.” 
They have also referred to the same in the counter- 
affidavit filed in Contempt Application No.73 of 
1993 as follows: 
“In this regard, I beg to bring to the notice of 
Hon’ble Court that this company had erected 
an unauthorised hoarding at the same place on 
22nd April, 1992. The hoarding was removed 
on 24th April and the company had regretted 
in writing about the inconvenience.” 
11. There is a specific plea in the above passages 
that an unauthorised hoarding was erected at the 
same place in April, 1992. The first respondent 
filed a reply affidavit in the Contempt Applica- 
tion. In the reply-affidavit, he has not chosen to 
deal with the above pleading made by the appel- 
lants. It is not stated by the first respondent in the 
said reply affidavit that the hoarding erected ear- 
lier was ina different place and not thesame place, 
which is now, under dispute. Learned counsel for 
the first respondent, however, contended that earlier 
the hoarding was put in a different place and that 
has nothing to do with the place now in question. 
Weare unable to accept this contention in view of 
the fact that there is no reference to it by the first 
respondent in his reply affidavit filed in the con- 
tempt application. In the circumstances, the first 
respondent was duty bound to have brought to the 
notice of the State Government when he applied 
for permission to erect, the correspondence be- 
tween him and the appellants andalso the fact that 
the hoarding was removed by the appellants. 
Without doing so, the first respondent had simply 
applied for permission and it was granted by the 
State Government. 
12. As we are not going to decide the question of 
titled to the property, which should be settled only 
in a regular civil proceedings before the court, we 
do not propose to make any observation with 
regard to the same. It must be pointed out that 
there is a rival claim between the State Govern- 
menton the one handand the Military authorities 
on the other. It is, therefore, a matter which can- 
not be decided in these proceedings under Art.226 
of the Constitution of India. 
13. What remains to be considered is the question 
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whether the procedure adopted by the appellants 
is in accordance with law and whether the first 
respondent herein should have been given oppor- 
tunity before the hoarding was removed. Reliance 
is placed by the appellants on Sub-sec.(3) ofSec.5- 
A of the Act. It would be useful to extract Sec.5-A 
of the Act in full. 
“S-A. Power to remove unauthorised construc- 
tions, etc. 
(1) No person shall, 
(a) erect or place or raise any building or any 
movable or immovable structure or fixture, 
(b) display or spread any goods, 
(c) bring or keep any cattle or other animal, 
on, or against or in front of, any public prem- 
ises except in accordance with the authority 
(whether by way of grant or any other mode of 
transfer) under which he was allowed to oc- 
cupy such premises. 
(2) Where any building or other immovable 
structure or fixture has been erected, placed or 
raised on any public premises in contravention 
of the provisions of Sub-sec.(1), the estate 
officer may serve upon the person erecting 
such building or other structure or fixture, a 
notice requiring him either to remove; or show 
cause why he shall not remove such building or 
other structure or fixture to or from the public 
premises within such period, not being less 
than seven days, as he may specify in the notice: 
and on the omission or refusal of such person 
either to show cause, or to remove such build- 
ing or other structure from the public prem- 
ises, or where the cause shown is not, in the 
opinion of the estate officer, sufficient, the 
estate officer may, by order, remove or cause to 
be removed the building or other structure or 
fixture from the public premises and recover 
the cost of such removal from the person afore- 
said as an arrear of land revenue.” 
(3) Where any movable structure or fixture has 
been erected, placed or raised, or any goods 
have been displayed or spread, or any cattle or 
other animal has been brought or kept on any 
public premises, in contravention of the provi- 
sions of Sub-sec.(1) by any person, the estate 
officer may by order, remove or cause to be 
removed without notice, such structure, fix- 
ture, goods, cattle or other animal as the case 
may be, from the public premises and recover 
the cost of such removal from such person as 
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an arrear of land revenue.” 

Sec.5-A of the Act was introduced by Act 61 of 
1980. Sub-secs.(2) and (3) thereof were intro- 
duced by Act 35 of 1984. The section came into 
force on the 13th of November, 1984. A perusal of 
the section shows that it deals with (1) immovable 
structure or fixture; (2) movable structure or fix- 
ture; (3) displaying or speading any goods and (4) 
bringing keeping any cattle or other animal. Sub- 
sec.(2) deals with immovable structure or fixture. 
If any immovable structure or fixture is unauthor- 
isedly erected on any public premises in contra- 
vention of the provisions of thesub-section action 
has to be taken in accordance with Sub-sec.(2). 
Sub-sec.(3) deals with movable structure or fix- 
ture. According to learned counsel for the first 
respondent, the hoarding erected on the land should 
beconsidered as immovablestructure or fixture as 
it has been imbedded in earth. He places reliance 
on the definition of immovable property in Sec.3(26) 
ofthe General Clauses Act, which defines thesaid 
expression as including land, benefits to arise out 
of land, and things attached to earth, or perma- 
nently fastened to anything attached to the earth. 
Learned counsel submits that the hoarding as a 
thing attached to the earth, falls within the defini- 
tion of the Act. Sec.3 of the General Clauses Act 
begins with the words, “In this Act, and in all 
Central Acts and Regulations made after the 
commencement of this Act, unless there is any- 
thing repugnantin thesubject or context....” Thus, 
the definition contained in the General Clauses 
Act is not automatically applicable to the expres- 
sion found inevery enactment and the court has to 
see whether there is anything repugnant in the 
subject or context to the application of the defini- 
tion. The Transfer of Property Act contains its 
own definition of immovable property. Scc.3 of 
the said Act defines immovable property as one 
which does not include standing timber, growing 
crops, or grass. This definition itselfshows that the 
definition contained in the General Clauses Act 
will not apply to the provisions of the Transfer of 
property Act. There is also the definition of the 
expression ‘attached to the earth’ in the Transfer 
of Property Act. The expression means (a) rooted 
in the earth, as in the case of trees and shrubs; (b) 
Imbedded in the earth, as in the case of walls or 
buildings; or (c) attached to what is so imbedded 
for the permanent beneficial enjoyment of that to 
which it is attached.” 
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14. In Mulla’s commentary on the Transfer of 
Property Act, Seventh Edition, at page 14, the 
following passage is found: 
“Immovable property General: The distinction 
between moveable and immovable property 
was explained by Holloway,J., in an old Madras 


case Sukry Kurdepa v. Goondakull, (1872)6 


Mad.H.C.7] as follows: Moveability may be 
defined to be a capacity in a thing of suffering 
alteration of the relation of place immovabil- 
ityin capacity for such alteration. If, howevera 
thing cannot change its place without injury to 
the quality by virtue of which it is, what itis, it 
is immoveable. Certain things such as a piece 
of land are in all circumstances immovable. 
Others such as trees attached to the ground 
are, so long as they are so attached immove- 
able; when the severance has been effected 
they become moveable.” 
The passage extracted above itself contains the 
test to beapplied. In the case referred to therein as 
reported in Sukry Kurdepa y. Goondakul (1872)6 
Mad.H.C. 71, the learned Judge has stated that if 
a thing cannot change its place without injury to 
the quality by virtue of which it is, what it is, it is 
immovable. At page 22, the learned author deal- 
ing with the expression “attached to the earth” has 
stated as followws: 
“The phrase “attached to the earth” occurs in 
the definition of immovable property in the 
General Clauses Act, and also in this Act Sec.8 
with reference to the legal incidents of immov- 
able property which pass, without express 
mention, on transfer; and again in Sec.108(h) 
with reference to things a lessee may remove. 
The presentsection (Sec.3) defines the expres- 
sion “attached to the earth” as including (a) 
things rooted in the earth such as trees, (b) 
things imbedded in the earth such as buildings 
and (c) things attached to what is so imbedded, 
such as doors and windows.” 
At page 23, the expression “things rooted in the 
earth” is dealt with. It is pointed out that trees and 
shrubs are immoveable property according to the 
definition in the General Clauses Act, but this 
definition is subject to the exception made under 
the Transfer of Property Actas to standing timber. 
Under Sec.108(h) of the Transfer of Property Act, 
the lessee is enabled to even after the determina- 
tion of the lease, remove, at any time whilst he is 
in possession of the property leased, but not 
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afterwards all things which he has attached to the 
earth; provided he leaves the property in the state 
in which he received it. 

15. With the above background, if we look at the 
provisions of the Act, which does not contain any 
definition of ‘immovable property’, we find that 
the expressions used are ‘any movable’ or ‘immov- 
able’. While the former is dealt with in Sub-sec.(3), 
the latter is dealt with in Sub-sec.(2). In the con- 
text in which these expressions are used, there can 
be no doubt that Sub-sec.(3) deals with ali mov- 
able structures or fixtures, which have been erected 
in the land. Once the expression ‘erected’ is used, 
it means automatically that the movable structure 
or fixture is imbedded in earth to some extent 
atleast. Therefore, the mere fact that a hoarding is 
imbedded in the earth, will not make it an immov- 
able property. The test, as observed by Holloway, 
J., which has already been quoted by us in this 
judgment is to see whether the structure or fixture 
can be removed without injury to the quality inany 
manner. The first respondent before us some 
photographs of the hoarding erected by him. The 
photographs themselves show that the hoardings 
are put up on iron pillars embedded in the earth. 
Those pillars can be removed at any time without 
their quality being in any manner affected or any 
damage being caused either to the pillars or the 
earth. Hence, the hoarding, which is erected on 
the land in question will undoubtedly fall under 
Sub-sec.(3) of Sec.5-A ofthe Act as it isa movable 
structure or fixture. Hence we are of opinion that 
Sub-sec.(3) will alone apply in this case and the 
procedure prescribed under Sub-sec.(2) need not 
be followed for removing the hoardings. Under 
Sub-sec.(3), there is no necessity for giving any 
notice or any other opportunity to the person, 
who has erected the structure or fixture unauthor- 
isedly. 

16. Learned counsel for the first respondent con- 
tends that the doctrine of ‘reading down’ must be 
invoked in this case as respects Sub-sec.(3) of 
Sec.5-A of the Act and that it will bein consonance 
with the accepted constitutional principle ofnatu- 
raljustice thatan opportunity must be given toany 
person when his rights are sought to be disturbed. 
In the context in which Sub-sec.(3) is introduced 
in the enactment it shows that the legislature has 
delibereately excluded the principle of natural 
justice. The section deals with unauthorised erec- 
tion ina land which isa public premises and which 
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belongs to public authorities. In such circum- 
stances, if it is an immovable structure it will not 
only cause damage to the structure but also the 
landon which it is erected and therefore, a particu- 
lar procedure is prescribed by the legislature under 
Sub-sec.(2). If it is movable, it will not cause any 
damage to the structure or the land by removingit. 
Therefore, the Act prescribes that when an un- 
authorised movablestructure or fixture is erected, 
it can be removed by the authorities concerned, 
who are in-charge of the public premises, without 
giving any notice. Hence, there is no question of 
applying the principles of natural justice in this 
case. The introduction of Sub-sec.(3) by an amend- 
ment is for a deliberate purpose of removing the 
obstruction on a public premises as quickly as 
possible. 
17. Learned counsel for the first respondent in- 
vites our attention to the judgment of the Calcutta 
High Court in Ajit v. Nagendra, A.J.R. 1960 Cal. 
484, The court had to deal with a house erected on 
a land by the tenant. That superstructure, which 
belonged to the tenant of the estate was sold in 
execution of a decree. The question was whether 
the superstructure was intended to be dealt with as 
an accretion of the estate or not. Taking the rele- 
vant facts into account, the court held that it was 
treated as an accretion to the estate. The court 
said, 
“I now come to the sale of the structure ef- 
fected by Panchurani on March 3, 1944. The 
Structure belonged to the tenant of the estate. 
In execution of the decree obtained by Pan- 
churani as administratrix against the tenant, 
the structure was sold and purchased by Pan- 
churani in 1941. Panchurani obtained khas 
possession from the tenant and let out the land 
with the structure standing thereon on a con- 
solidated rent both for the land as well as for 
the structure. In the light of these facts, it must 
be held that Panchurani intended thestructure 
to be an accretion to her husband’s estate. In 
law, the intention of the widow is the deter- 
mining factor as to whether the property ac- 
quired by the widow out of the income would 
be her own property or an accretion to the 
estate of her husband. Clear intention of Pan- 
churaniis ascertained from these facts that she 
treated the structure as an accretion to the 
estate of her husband. It is cléar that after 
purchase of the structure and ejectment of the 
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tenant, who was the owner of the structure the 
bustee land with the structure standing thereon 
became a single immovable property and was 
treated as such by Panchurani. Now, by thesale 
deed of March 3, 1944, Panchurani purports to 
effect a sale of thestructure only apart from the 
land. The structure so long as it stood on the 
land is immovable property and the sale was 
therefore effected by a document of sale duly 
registered” (vide: para 15) 

That ruling has no relevance in the present case. 

18. InJnan Chand v. Jugal Kishore, A.I.R. 1960 Cal. 

331. The relevant test is prescribed in the follow- 

ing words: 

“The test, in my view, is the object with which 
the machinery was affixed to the land and the 
manner in which it was affixed. If the mode of 
attachment was imbedding in the earth as in 
the case of walls and buildings or if the object 
of attachment was for the permanent benefi- 
cial enjoyment of the land to which it was 
attached then the property would be immov- 
able property within the meaning of Sec.3 of 
the Transfer of Property Act but not other- 
wise.” 

Even if that test is applied here, there can be no 

doubt that the hoarding is only a movable prop- 

erty and not an immovable property. As admitted 
by counsel on both sides, the period for which 
permission is granted by the State Government is 
only oneyear, and the hoarding can be removed on 
the expiry of the period. Learned counsel for the 
first respondent submits that it is renewable and 
normally renewals are granted automatically. Even 
then, it is only for a fixed period and the hoarding 
is to be removed after the expiry of that period. 

Applying the test laid down in the above judgment 

inJnan Chana’s case, A.I.R. 1960 Cal. 331, we hold 

that the hoarding is only a movable and not an 
immovable property as contended by the first 
respondent. 

19. In the circumstances, the procedure adopted 

by the appellants herein cannot be said to be 

illegal or unconstitutional. They are well within 
their limits by applying Sub-sec.(3) of Sec.5-A of 
the Act. It follows that no mandamus can be issued 
in favour of the first respondent either as prayed 
for by him or as issued by the learned single Judge. 

20. In any event, there is no warrant for granting 

compensation in a sum of Rs.1 lakh to the first 

respondent. Except making an allegation in the 
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affidavit that he has spent about a sum ofone lakh 
of rupees for erecting the hoarding, the first re- 
spondent has not produced any record to show the 
actual expenses incurred by him. The documents. 
produced by him do not make out a case that he 


hasspentasum ofRs.1 lakh. The learned Judge, is, - 


therefore, in error in granting a sum of Rs.1 lakh 
by way of compensation just because it is prayed 
for by the first respondent. 

21. The learned single Judge has also placed reli- 
ance on the judgment of the Supreme Court in 
Neelima Misra v. Harinder Kaur Paintal, A.I.R. 
1990 S.C. 1402. The court said that even in admin- 
istrative actions, the concept of fairness should be 
adopted and the authorities concerned are duty 
bound to act with fairness and adopta fair proce- 
dure. The principle will have no application as the 
appellants in this case are governed by specific 
provisions in the statute and thestatute prescribes 
a particular procedure in dealing with unauthor- 
ised erections of movable and immovable prop- 
erty and permits the authorities to act without 
notice in the case of removal of erections of mov- 
able property. There is no necessity on the part of 
the authorities concerned to adopt a different 
procedure when thestatute prescribes a particular 
procedure. 

22. Learned counsel for the first respondent con- 
tends that under Sec.3 of the Act, the removal can 
be done only by a person who has permission or 
was permitted by the Estate Officer in that behalf. 
According to him there is no estate officer, who 
has passed the order for removal. This contention 
omits to take note of the definition of “Estate 
Officer” in the Act. The appellants have acted 
only on the orders issued by the concerned au- 
thorities and there is no case that the appellants 
have acted contrary to the orders of the concerned 
authority. There is no merits in this contention. 
23. In the result, the writ appeal is allowed; the 
order of the learned single Judge in W.P.No.2301 
of 1993 is set aside and the writ petition is dis- 
missed. The first respondent shall pay the costs in 
the writ appeal to the appellants. Counsel’s fee 
Rs.3,000 (rupees three thousand). 


B.S. 


Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present: S.M_Ali Mohamed, J. 


W.P.Nos.7923, 7924, 7925, 7926, 7539, etc. of 1993 
and 4712 of 1994 23rd September, 1994. 


Muruga Home Industries, Tirunelveli... Petitioner 
v. I 
Government of Tamil Nadu represented by the 
Secretary, Department of Labour and another 

... Respondents. 


(A) Minimum Wages Act (IT of 1948), Secs.5(1)(b), 
(2), 5(2) - Object of section - Consultation with 
Advisory Committee - Meaning and nature of - 
Preliminary notification calling for representations 
within two months - Advisory Board consulted even 
before expiry of two months - Final Notification, 
held not vitiated. ; 

Held: The object of Sec.5 of the Minimum Wages 
Act is to collect data to aid the appropriate Gov- 
ernment to revise the minimum wages unlike any 
enactments relating to preventive detention where 
the object is to prevent a crime before it in com- 
mitted by depriving the personal liberty of a per- 
son and, therefore, stringent provisions are in 
built in the preventive detention enactment to 
safeguard the fundamental rights given under 
Arts.21 and 22 of the Constitution and the same 
test regarding consultation cannot be applied toa 
social welfare legislation. The principles applied 
for interpreting Art.217 of the Constitution of 
appointing of a Judge of High Court and the term 
used therein viz., Consultation and the meaning of 
assigned to the term consultation cannot be ap- 
plied in interpreting Sec.5 of the Minimum Wages 
Act. The Court is of the opinion that it is not 
necessary for the appropriate Government to wait 
for the last date of the preliminary notification to 
expire before consultation with the Advisory Board 
once procedure under Sec.5(1)(b) and Sub-sec.(2) 
of the Act is resorted to by the Government. The 
mere fact that the appropriate Government did 
not wait for the last date to expire will not, in any 
way, vitiate the procedure given under Sec.5(1)(b) 
and Sub-sec.(2) of the Act. /Paras. 18, 19 & 20] 
(B) Minimum Wages Act (II of 1948), Secs.3(a) (i), 
3(3) (iv) - Notification revising wages to beedi work- 
ers - Principle of zoning not applied - Notification 
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held, not vitiated. 
It is clear that Sec.3(3) of the Act specified differ- 
ent classifications for fixing or revising minimum 
rates of wages under the section. In the instant 
case, the appropriate Government has chosen in 
revising the minimum rates of wages to beedi 
workers under category given in Sec.3(3)(a)(i) of 
the Act viz., ‘different scheduled employment’ and 
not Sec.3(3)(iv) ‘different localities.’ In view of 
this specific provision contained in Sec.3(3)(a)(i) 
ofthe Act there is no force in the contention of the 
learned counsel for the petitioner that the prin- 
ciple of ‘Zoning’ has not been applied by the first 
respondent before revising the minimum wages of 
the beedi industry. Thus, while fixing the mini- 
mum wages for the employees, it is not necessary 
that the criteria of region basis alone should be 
adhered to as the minimum wages depend on the 
prevailing economic conditions, the cost of living 
in a place and other factors. The court is, there- 
fore, of the opinion that the impugned notifica- 
tion cannot be said to suffer from infirmity on the 
ground that the principle ofregion or zone has not 
been applied while fixing minimum wages for the 
employees engaged in beedi making industry. 
[Para. 23] 
(C) Constitution of India (1950), Art.226 - Notifica- 
tions fixing minimum wages - Cannot, ordinarily he 
interfered with. 
It is well-settled by rulings of the Supreme Court 
that notifications fixing minimum wages in a country 
where wages are already minimised should not be 
interfered with in proceedings under Art.226 of 
the Constitution except on most substantial grounds. 
[Para. 24] 
Cases referred to: 
Prabodh Verma v. State of Uttar Pradesh, A.I.R. 
1985 S.C. 167. [Para. 3] 
State of Himachal Pradesh v. Kailash Chand 
Mahajan, 1992 Lab.I.C. 1371. [Para. 3] 
State v. Miss.Rafia Rahim, AJLR. 1978 Ker. 176. 
[Para. 3] 
Padmaraj Samrendra v. State of Bihar, A.I.R. 1979 
Pat. 266 (F.B.). Para. 3] 
A.Janardhana v. Union of India, A.I.R. 1983 S.C. 
769: (1983)3 S.C.C. 601: 1983 Lab.L.C. 849: (1983)2 
S.C.W.R. 79: 1983 Lab.LJ. 175. Para. 3] 
Bijay Cotton Mills Limited v. State of Ajmer, (1955) 1 
L.LJ. 129. [Para. 6] 
Ramakrishna Ramnath v. State of Maharashtra, 
(1963)2 L.L_J. 548. [Para. 6] 
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Bijoy Krishnan Paul v. State of Assam, 1969 Lab.L.C. 
260. [Para. 6] 
V.K Samaiom v. State of Kerala, 1972 Lab.LC. 398. 


[Para. 6] 
Vasudevan v. State of Kerala, A.I.R. 1960 Ker. 67: 


(1959)2 Lab.L.J. 610. [Para. 6] 


Malayalam Plantation Limited v. State of Kerala, 
(1976)1 L.LJ. 114. [Para. 6] 

Aspinmal and Company Limited v. State of Karna- 
taka, 69 F.J.R. 15. [Para. 6] 

H.S.Verma v. Union of India, 1992 Lab.I.C. 1039 at 
1043. [Para. 6] 

Chandra Bhawan Boarding and Lodging, Banga- 
lore v. The State of Mysore, (1970)2 L.LJ. 403: 
AIR. 1970 S.C. 2042: (1970)2 S.C.R. 600. [Paras. 
7, 8, 12, 15, 17, 19, 21] 

T.K Sukumaran v. State of Tamil Nadu, 1979 Lab. I.C. 
1077. [Paras. 7, 26] 

Foundation Garments Private Limited y. The 
Commissioner and Secretary to Government of Tamil 
Nadu, 1987 Writ L.R. 463 at 477. [Paras. 12, 18] 
Edward Mills Company Limited, Beawar v. State of 
Ajmer, (1955)1 S.C.R. 752: ALR. 1955 S.C. 33. 
[Para. 17] 

Bijay Cotton Mills Limited v. State of Ajmer, (1955)1 
M.L.J. (S.C.) 1: (1955)1 S.C.R. 735: 1955 S.C.A, 
24: 1955 S.C.J. 42: ALR. 1955 S.C. 25. [Para. 17] 
S.P.Gupta v. President of India, AJ.R. 1982 S.C. 
149. (Para. 18] 

Kaley Khan v. State of Uttar Pradesh, (1993)2 L.L.N. 
787. [Para. 21] 

Ministry of Labour and Rehabilitation v. Tiffin’s 
B.A. and P. Limited, A.LR. 1985 S.C. 1391. 

[Para. 24] 

Prabhu Verma v. State of Uttar Pradesh, A.I.R. 1985 
S.C. 167. [Para. 26] 

State of H.P. v. Kailash Chand Mahajan, 1992 
Lab.I.C. 1371. [Para. 26] 

Dwarakanathan, for Petitioner. 

V.Raghupathi, Additional Government Pleader, 
K Chandru and P.V. Bakthavatsalam, for Respon- 
dents. 

The Court made the following 

ORDER: In these batch of writ petitions, the 
Managements of beedi industries, Tamil Nadu 
have challenged the impugned notification issued 
by the first respondent, the Government of Tamil 
Nadu in exercise of its power conferred by Clause 
(b) of Sub-sec.(1) of Sec.3 and Sub-sec.(1)(b), 
Sub-sec.(2) of Sec.5 of the Minimum Wages Act, 
1948 revising the minimum wages of the Schedule 
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IN THE SUPREME COURT OF INDIA. 


Present: M.N.Venkatachaliah, C.J., S.Mohan and 
Dr.A.S.Anand, JJ. 


C.A.Nos.4584 and 4587 of 1994 20th May, 1994. 
Morgan Stanley Mutual Fund ...Appellant 
v. 

Kartick Das ..Respondent. 


(A) Consumer Protection Act (1986), Sec.2(1)(d)- 
Sale of Goods Act (III of 1930), Sec.2(7) - Con- 
sumer - Prospective investor, if a consumer - Shares 
for which an application is made for allotment, if 
goods’ - Applicant for such shares if consumer - 
Company advertising for issue of shares if ‘trades’ in 
shares - Person moving Consumer Redressal Forum 
for ‘injunction restraining a company from issuing 
Shares - Forum, if has jurisdiction in the matter. 
The consumer as the term implies is one who 
consumes - As per the definition of consumer 
under Sec.2(1)(d) of the Consumer Protection 
Act, consumer is the one who purchases goods for 
“private use or consumption. The meaning of the 
word ‘consumer’ is broadly stated in the above 
definition so as to include anyone who consumes 
goods or services at the end of the chain of produc- 
tion. The comprehensive definition aims at cover- 
ing every man who pays money as the price or cost 
of goods and services. The consumer deserves to 
get what he pays for in real quantity and true 
quality. In every society, consumer remains the 
centre of gravity of all business and industrial 
activity. He needs protection from the manufac- 
turer, producer, supplier, whole-saler and retailer. 
In the light of this, whether the ‘shares’ for which an 
application is made for allotment would be goods 
has to be examined. Till the allotment of shares takes 
place the shares do not exist. Therefore, they can 
never be called goods. Under the Sale of Goods Act, 
all actionable claims and money are excluded from 
the definition of ‘goods’ under the definition of 
‘goods’ in Sec.2(7) of that Act. It will be useful to 
refer Clause (6) of Sec.20 of that Act which defines 
‘future goods’ - As to the scope of this clause, 
reference may be made to Manekji Pestonji Bharucha 
y. Wadilal Sarabhaiand Co., A.LR. 1926 P.C. 38:53 
LA. 92; 28 Bom.L.R. 777 and Madholal Sindhu of 
Bombay v. Official Assignee of Bombay, A.I.R. 1950 
F.C. 21, 26: 1949 F.C.R. 441: 51 Bom.L.R. 906. 


SC.13 


Therefore, at the stage of application, shares will not 
be goods. After allotment different considerations 
may prevail. A fortiori, an application for allotment 
of shares cannot constitute goods. It is after allot- 
ment, right may arise as per the contract (Article of 
Association of Company). But certainly not before 
allotment. At that stage, he is only a prospective 
investor ın future goods. There is no purchase of 
goods for a consideration nor again could be called 
the hirer of the services of the company for a consid- 
eration. In order to satisfy the requirement of above 
definition of consumer it is clear that there must be 
a transaction of buying goods for consideration un- 
der Sec.2(1)(d)(i) of the said Act. The definition 
contemplates the pre-existence ofa completed trans- 
action of a sale and purchase. If regard is had to the 
definition of complaint under the Act, it will be clear 
that no prospective investor could fall under the Act. 
Complaint as defined under Sec.2(1)(c) of the Act 
means any allegation in writing made by the com- 
plaint that, (i) as a result of any unfair trade 
practice adopted by the trader, the complainant 
has suffered loss or damage, (ii) the goods men- 
tioned in the complaint suffer from one or more 
defects: Clauses (iii) and (iv) do not arise in this 
case. Therefore what is required to be examined is 
whether any unfair trade practice has been adopted. 
The expression ‘unfair trade practice’ as per rules 
shall have the same -meaning as defined under 
Sec.36-A of the Monopolies and Restrictive Trade 
Practices Act. That again cannot apply because 
the company is not trading in shares. The-share 
means a share in the capital. The object of issuing 
the same is for building capital. To raise capital 
means making arrangements for carrying on the 
trade. It is not a practice relating to the carrying of 
any trade. Creation of share capital without allot- 
ment of shares does not bring shares into existence. 
Therefore, the answer is that a prospective investor 
like the respondent or the Association is not a con- 
sumer under the Act. From the above discussion it is 
clear that the question of the appellant- company 
trading in shares does not arise. In view of the 
answers to questions 1 and 2, it follows that the 
Consumer Disputes Redressal Forum has no juris- 
diction whatsoever 
[Paras 26, 27, 29, 30, 31, 33, 34 and 35] 

(B) Civil Procedure Code (V of 1908), O.39, Rules 
1 and 2 - Ex parte injunction - Grant of - Factors 
which should weigh with court in. 

As a principle, ex parte injunction could be granted 
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only under exceptional circumstances. The factors 
which should weigh with the court in the grant of 
ex parte injunction are, (a) whether irreparable, or 
serious mischief will ensue to the plaintiff, (b) 
whether the refusal of ex parte injunction would 
involve greater injustice than the grant of it would 
involve, (c) the court will also consider the time at 
which plaintiff firm had notice of the act com- 
plained so that making of improper order against 
a party in his absence is prevented, (d) the court 
will consider whether the plaintiff had acquiesced 
for some time and in such circumstances it will not 
grant ex parte injunction, (e) the court would 
expect a party applying for ex parte injunction to 
show utmost good faith in making the application, 
(f) even if granted, the ex parte injunction would be 
for a limited period of time, and (g) general prin- 
ciples like prima facie case, balance of conven- 
ience and irreparable loss would also be consid- 
‘ered by the Court. As far as India is concerned, the 
residence of the company is where the registered 
Office is located. Normally cases should be filed 
only where the registered office of the company is 
situate. Courts outside the place where the regis- 
tered office is located, if approached must have 
regard to the following. Invaraibily suits are filed 
seeking to injunct either the allotment of shares or 
the meeting of the Board of Directors or again the 
meeting of general body. The court ıs approached 
at the last minute. Could injunction be granted 
even without notice to the respondent which will 
cause immense hardship and administrative in- 
convenience? It may be, sometimes difficult to 
undo the damage by such an interim order. There- 
fore, the court must ensure that the plaintiff comes 
to court well in time so that notice may be served 
on the defendant and he may have his say before 
any interim order is passed. /Paras. 36 and 42] 
(C) Consumer Protection Act (1986), Sec.14- Scope 
of - Interim relief if can be given to consumer. 

A careful reading of the Clauses of Sec.14 of Act 
discloses that there is no power under the Act to 
grant any interim relief or even an ad interim 
relief. Only a final relief could be granted. If the 
jurisdiction of the Consumer Disputes Redressal 
Forum to grant relief is confined to the four clauses 
mentioned under Sec. 14, it passes the court’s com- 
prehension as to how an intermm injunction could 
even be granted disregarding the balance of 
convenience. [Para. 44] 
Cases referred to: 


[1994 
State of W.B. v. Swapan Kumar Guha and Sanchatia 
Investments, 1982 M.L.J. (CrL) 309: ALR. 1982 
S.C. 949: (1982)1 S.C.C. 561: 1982 S.C.C. (Crl.) 
283: 1982 CrLL.J. 319: (1982)1 S.C.C. 561: (1982) 1 
Com.LJ. 217: (1982)1 S.C.J. 251. [Para. 16] 
Maneckji Pestonji Bharucha v. Wadilal Sarabhai 
and Company, 51 M.L.J. 1: AJR. 1926 P.C. 38: 53 
LA. 92: 94 I.C. 824: 1926 M.W.N. 499. [Para. 28] 
Madholal Sindhu of Bombay v. Official Assignee of 
Bombay, A.LR. 1950 F.C. 21, 26: 1949 F.C.R. 441. 
[Para. 29] 

C.LT. v. Standard Vacuum Oil Co., A.I.R. 1966 S.C. 
1393, 1397: (1966)2 S.C.R. 367: (1966)59 I.T.R. 
685: (1966) 1 I. T-J. 327: (1966)1S.C_J. 401: (1966)1 
Com.L.J. 187. (Para. 30] 

United Commercial Bank v. Bank of India, A.LR. 
1981 S.C. 1426; (1981)2 S.C.C. 766: 83 Bom.L.R. 
379. [Para. 37] 

Shiv Kumar Chadha v. Municipal Corporation of 
Delhi, (1993)3 S.C.C. 161, 176. [Para. 38] 

Taylor y. Taylor, (1875)1 Ch.D. 426: 45 LJ. Ch. 
373. [Para 38] 

Nazir Ahmed v. Emperor, 71 M.L.J. 476: A.LR. 
1936P.C. 253(2):37 Crl.L.J 897: 1936 M.W.N. 745: 
63 LA. 372: 40 C.W.N. 1221: 163 I.C. 881: 44 L.W. 
583. [Para. 38] 

Ramachandra Keshav Adke v. Govind Joti Chavare, 
(1975)1 S.C.C. 915. [Para. 38] 

Ashok H.Desai and Arun Jaitley (R.Karanjiwala, 
Ms. Dina Wadia, Ms.Nandini Gore and Ms. M 
Karanjiwala with him, for Appellants. 


_K-V.Viswanathan and L.P.Agarwala, for Respond- 


ents. 

The Judgment of the Court was delivered by 
Mohan, J.: Leave granted. 

2. The appellant is a domestic mutual fund regis- 
tered with Securities and Exchange Board of India 
(hereinafter referred to as ‘SEBI’) under Regis- 
tration No.MF/005/93/1, dated 5.11.1993. The 
appellant is managed by a Board of Trustees. 
Pursuant to the SEBI (Mutual Fund) Regula- 
tions, the investment management company of 
the appellant, Morgan Stanley Asset Manage- 
ment India Private Limited was registered with 
SEBI on 5.11.1993. Under such registration 
Morgan Stanley Asset Management India Private 
Limited is constituted as the asset management 
company of the appellant. Morgan Stanley Asset 
Management India Private Limited is a subsidiary 
of Morgan Stanley Group Inc which holds 75% of 
equity, has balance being held by Indian sharehold- 
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ers such as Housing Development Finance Corpora- 
tion (HDFC) Stock Holding Corporation of India 
etc. Morgan Stanley Asset Management India Pri- 
vate Limited was granted certificate of incorpora- 
tion on 18.10.1993 the Registrar of Companies Bom- 
bay. Its Memorandum and Article of Association 
have also been approved by the SEBI as the provi- 
sions of the said Regulations. 
3. The draft scheme of the appellant was approved 
by the Board of Trustees by circular Resolution 
dated 8.11.1993. This was forwarded to SEBI for 
its approval on 10.11.1993. The scheme was duly 
scrutinised and examined by the SEB) and SEBI 
gave its approval and certain amendments were 
suggested. Upon receipt of such approval for the 
scheme, the appellant and the Investment Man- 
ager took necessary steps to begin marketing the 
scheme by i.sue of advertisements. All advertise- 
ments and publicity material were approved by 
SEBI in writing before publication as required by 
the Regulations. Pursuant to such approval the 
appellant commenced advertising the public 1s- 
sue. 
4. On 13.12.1993 the advertisements and hoard- 
ings were released. One Piyush Aggarwal filed a 
suit before the learned Sub-Judge, Tees Hazari 
Courts, Delhi, for injunction restraining the pub- 
lic issue from being floated by the appellant. On 
24.12.1993 an interim order was passed. Aggrieved 
by the same, the appellant moved the High Court 
in CM(M) No.543 of 1993. On 3.1.1994 the said 
order passed by the learned Sub-Judge was stayed. 
That was subsequently confirmed on 4.1.1994. 
One Dr.Arvind Gupta filed Writ Petition No.14 
of 1994 against SEBI. In effect, he sought to stay 
the public issue from being floated. That writ 
petition was rejected. 
5. On the same grounds, as were urged in the writ 
petition, the respondent moved the Calcutta Dis- 
trict Consumer Disputes Redressal Forum seek- 
ing to restrain the public issue from being floated. 
The principal grounds taken were that the appel- 
lant’s offering curcular was not approved by the 
SEBI. There are several irregularities in the same. 
The basis of allotment is arbitrary, unfair, and 
unjust. The appellant was seeking to collect money 
by misleading the public. 
6. The following order was passed on 4.1.1994 by 
the Calcutta District Consumer Disputes Redressal 
Forum: 

‘‘Petitioner files the complaint today. Register, 


Issue notice of show cause against OPs. 
Considering the utmost urgency of the case as 
cited by the learned lawyer for the petitioner 
we are inclined to pass an interim order other- 
wise the application would be frustrated. Ac- 
cordingly, we direct OP 1 and OP 2 and tts men, 
agents, collecting banks not to proceed any 
further with the issue of 30 crores Morgan 
Stanley Growth Fund Units due to be opened 
on 6.1.1994 till proper clarification 1s made in 
its prospectus and with the leave of this learned 
Forum. OP 3 ie. SEBI is also directed not to 
issue clearances until Regulation 28 of Sched- 
ule V of SEBI Regulations 1s complied with by 
the OP 1 and OP 2. 
OP 4 and OP 5 xe. the bankers to the offer are 
specifically restrained from accepting any ap- 
plication form of Morgan Stanley Growth Fund 
from anybody until further ‘orders from this 
learned Forum. . 
OPs. are at liberty to apply for vacation/varia- 
tion of this order. Next date fixed 19.1.1994.” 
7. Aggrieved by this order civil appeal arising out 
of SLP (C) No.272 of 1994 has come to be pre- 
ferred. 
8. Against the dismissal of Writ Petition No.14 of 
1994 by the High Court of Delhi civil arising out of 
SLP (C) NO.321 of 1994 has come to be preferred. 
9. Mr.Ashok Desai learned counsel for the appel- 
lant (Morgan Stanley Mutual Fund) urges the 
following: 
(a) A prospective investor is not a consumer to 
prefer a complaint under the Consumer Pro- 
tection Act, 1986 (hereinafter referred to as 
the Act). If that be so, a voluntary consumer 
association cannot complain about the issue of 
shares. The shares are not goods as defined 
under Sec.2(1)(i) of the Act. Even otherwise, 
there can be no consumer association of pro- 
spective applicants for future properties. The 
issue of shares was to open on 27.4.1994. The 
so-called consumer has yet to apply for allot- 
ment of final shares and make payments in 
respect thereof. Therefore, it is submitted that 
no member of this association could be held to 
be a consumer of future shares within the 
meaning of the definition (supra). 
(b) In law, a prospective investor does not 
become a consumer as defined under the Act. 
Even assuming that shares could be goods before 
allotment, the so-called consumer has neither 
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purchased the goods fora consideration nor hired 
the services of the company for consideration. 
Hence, he 1s not entitled to make any complaint. 
(c) There being no transaction of buying goods 
for consideration the requirement of 
Sec.2(1)(d)(i) of the Act defining ‘consumer’ is 
not satisfied. 

(d) No member of the public has a right or 
entitlement to a share of the company making 
an issue of capital for the first time. A prospec- 
tive investor has no say in the valuation of 
shares issued. That is determined by the gen- 
eral body of shareholders. Should a prospec- 
tive investor have any legal nght and if the 
issue of capital is not to his desire, he may not 
opt to subscribe. He cannot intentionaily with 
the objection of which he is personally aware, 
subscribe to the issue and challenge its very 
terms. 

(e) Under the scheme of the Consumer Protec- 
tion Act, a consumer, forum ıs competent to 
deal with the complaint if it relates to goods 
bought or services rendered. Thus, the District 
Consumer Forum has no jurisdiction whatso- 
ever to deal with this case. 

(f) Sec.2(1)(c) of the Act defines a ‘complaint’ 
and lists four cases where investigation, in- 
quiry and relief could be granted. The com- 
plaint in relation to public issue of shares 
namely future goods does not fall within any 
one of four categories of which a complaint can 
be filed under the provisions of the Act. 

(g) Sec.14 of the Act deals with the nature of 
relief that can be granted. This section does 
not envisage grant of any interim relief or an ad 
interim relief. The section contemplates only a 
final relief. In the instant case, the grant of 
injunction against the public issue of the ap- 
pellant company is a relief not provided for 
under the statute. 

(h) The principles relating to grant of injunc- 
tion including the balance of convenience have 
not been borne in mind. Even assuming that 
the Forum is conferred with the power to grant 
injunction it has not examined whether there 
were overwhelming reasons for urgency and 
why the grievance could not have been made 
earlier. In this case, the party had gone to the 
Forum on the last date when the issue was about 
to open after the issue had been advertised. The 
public advertisement was issued on 13.12.1993; 
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the petition was filed on 4.1 1994, the orders 
were passed on the following day. The Calcutta 
District Consumer Disputes Redressal Forum 
was approached on the last day, obviously with 
unclean motives. There ıs also suppression of 
material facts on the part of the respondent. In 
matters of this kind there must be an undertaking 
as to the damages on the part of the party seeking 
the injunction. 

For these reasons, it is prayed that the impugned 
order may be set aside. In this case, since the 
appellant has suffered very much in that not even 
the copy of the injunction was served on the appel- 
lant which copy came to be obtained only through 
the bankers, it is a fit case in which the appellant 
should be compensated with exemplary costs. 

10. Mr.K.G.Vishwanathan, learned counsel for 

the respondent urges that there are well-known 

principles for the grant of ex parte injunction. 

Should the court be satisfied that there is a prima 

facie case, on balance of convenience, it can always 

grant. Where the issue of public share is nothing 
but an attempt to gain an undue advantage, the 
court is not powerless. This is a case to which the 
regulations would apply. Therefore, if those regu- 
lations are not conformed to, a prospective appli- 
cant would be entitled to seek an injunction There 
has been a violation of Regulation 27 and that the 
appellant did not have any approval as is clear 
from their own document. Only a letter from SEBI 
seeking the clarification from the appellant is 
produced. This does not, it is urged, amount to an 
approval in law. 

11. It is further urged by Mr. Vishwanathan that 
the bankers to the issue at Calcutta were really 
non-existent. The brochure indicates that the ap- 
plication forms could be received in Calcutta at 
the Bank of Baroda, Old Court House Street and 

Corporation Bank, Cappling Street. Both these 

branches, it is urged, are non-existent while there 
is no branch of Bank of Baroda at Old Court 
House Street. There is no street called Cappling 
Street in Calcutta. 

12. The basis of allotment what is styled ‘‘first 
come, first served’’ was, it is urged, intended to 
confuse and designed to deceive the innocent 
investors. The applications were received in 45 
centres simultaneously. No priority number was 
given. Hence, the appellant would be in a position to 
deny to each one of the investors on the ground that 
he had not come or approached the appellant first. As 
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tresult the appellant will be able to amass enormous 
ums of money by way of interest and thereafter 
return the amount to the respective investors. 

3. The failure to stipulate the period before which 
he refund would be effective is, it is further urged, 
serious irregularity violating Regulation 23. | 
4. The Calcutta District Forum has, it is claimed, 
‘ower to issue the restraint order under the Act. 
such injunctions are not unknown to law as seen 
com the Financial Services Act, 1986 of the United 
Ungdom. Therefore, no interference is called for. 
5. In SLP (C) No.321 of 1994, the appellant 
would urge that the High Court has dismissed the 
„rit petition without a speaking order. There were 
portant points raised ın the writ petition. The 
manouncement of the impugned scheme of public 
„sue of units by the appellant 1s, it is contended, 
vithout the approval of SEBI and is illegal and 
wat by proposing the allotment of units bdsed on 
est come first served basis fair treatment is not 
neted out to small investors. There is contraven- 
on of Secs.55, 63 and 68 of the Companies Act, 
956. To hold out, as the appellant has done that 
xe allotment of units will be based on firm allot- 
went basis and with a changed sponsor in the 
ivertisement, it is contended, is illegal in law 
wart from it being violative of the norms and 
‘actices in the capital market. In such a case, the 
«pending disaster could be avoided only by a quia 
‘net interference of the court. It 1s also urged that 
w piercing the corporate veil, it could be easily 
‘en that the real sponsor is no other than the 
“lorgan Stanley Group New York. Therefore, 
BEBI should have acted in accordance with 
2c.11(2)(e) of the SEBI Act 1992 for prohibiting 
audulent and unfair trade practices relating to 
Curities market. It is also urged that the writ 
tition came to be filed and dismissed without 
nsideration of these aspects. So, it requires in- 

mference of this Court. 

=, We have already extracted the impugned or- 

x. The correctness of the same can be deter- 

mned with reference to the following questions: 
(1) Whether the prospective investor could be 
a ‘consumer’ within the meaning of Consumer 
Protection Act, 1986? 
(2) Whether the appellant company ‘trades’ in 
shares? 
(3) Does the Consumer Disputes Redressal Fo- 
rum have jurisdiction in matters of this kind? 
(4) What are the guiding principles in relation to 


the grant ofan ad interim injunction in such areas 
of the functioning of .he capital market and ' 
public issues of the corporate sectors and whether 
certain venue restriction clauses’ would require 
to be evolved judicially as has been done in cases 
such as State of W.B. v. Swapan Kumar Guha 
and Sanchaita Investments, 1982 M.L.J. (CrL) 

309: AIR. 1982 S.C. 949: (1982)1 S.C.C. 561: 

1982 S.C.C. (Crl.) 283: 1982 Crh LJ. 319: 

(1982)1 S.C.C. 561: (1982)1 Com.LJ. 217: 

(1982)1 S.C.J. 251. 

(5) What is the scope of Sec.14 of the Act? 
The answers to these questions will decide not 
only the fate of this civil appeal, but also the 
appeal arising out of SLP (C) No.321 of 1994. 
17. In order to decide these questions, it will be 
necessary to set out the factual matrix. On 
11.4.1988, Government of India by an administra- 
tive circular constituted the Securities and Ex- 
change Board of India (SEBI) for investors’ pro- 
tection. On 30.1.1992, an ordinance known as 
SEBI Ordinance was promulgated. On 21.2.1992, 
a bill was introduced namely the SEBI Bill of 1992 
which became the Act on 4.4.1992. It came into 
force on 30.1.1992 as stated in Sec.1(3) of the 
SEBI Act. On 29.5.1992, the Capital Issues Con- 
trol Act, 1947 was repealed. 

18. Mutual funds in India are regulated by SEBI 
pursuant to the Securities and Exchange Board of 
India (Mutual Funds) Regulations, 1993. Under 
the said Regulations, all mutual funds in India as 
also the asset management companies and the 
custodians of the mutual funds assets are required 
to be registered with the SEBI. No mutual fund in 
India can approach the market with a scheme 
unless scheme has been fully approved by SEBI 
which is the sole authority for granting approval to 
such funds. The SEBI examines the scheme and 
suggests modifications, 1fany, and allow the scheme 
to be advertised and published. 

19. The appellant is a domestic mutual fund regis- 
tered with SEBI. Its registration number is MF/ 
005/93/1, dated 5.11.1993. The certificate of regis- 
tration is as under: 

“SECURITIES AND EXCHANGE BOARD OF 
INDIA 

(MUTUAL FUND) REGULATIONS, 

1993 (Regulation 9) 

CERTIFICATE OF REGISTRATION 

1. In exercise of the powers conferred by Sec.30 

of the Securities and Exchange Board of India 
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Act, 1992 (15 of 1992) read with Securities and 
Exchange Board of India (Mutual Fund) Regu- 
lations, 1993 made thereunder the Board 
hereby grants a certificate of registration to 
MORGAN STANLEY MUTUAL FUND as 
a Mutual Fund. i 
2. Registration code for the Mutual Fund is 
MF/005/93/1. 

By Order ”’ 

The appellant company is managed by a Board of 

Trustees. In accordance with the said Regula- 

tions, the investment management company of 

the appellant Morgan Stanley Asset Management 

India Pvt. Ltd is also registered with SEBI. The 

certificate to this effect is as under 

‘“SECURITIES AND EXCHANGE BOARD OF 

INDIA 


Little & Co., 
Central Bank Building, 
Bombay-400 023. II MARP/22996/93 
November 5, 1993 
Dear Sir, 


Re: Morgan Stanley Mutual Fund. 


This has reference to the application made by 
Morgan & Stanley Group Inc., To sponsor a 
Mutual Fund. 
In terms of Regulation 20 of the Securities and 
Exchange Board of India (Mutual Funds) 
Regulations 1993 we hereby grant our ap- 
proval to ‘‘Morgan Stanley Asset Management 
India Private Limited to act as the Asset Man- 
agement Company for Morgan Stanley Mu- 
tual Fund 
We also grant registration to ‘Morgan Stanley 
Mutual Fund’ in terms of Regulation 9 of the 
Regulations subject to the execution of the 
Custodian Agreement between the Board of 
Trustees and Stock Holding Corporation of 
India Ltd. The certificate of registration in 
Form B is enclosed. Please quote the registra- 
tion number in your future correspondence 
with us. 
Yours faithfully, 
Sd/- 
J.B.Ram’”’ 
20. Morgan Stanley Asset Management India Pri- 
vate Limited ıs a subsidiary of Morgan Stanley 
Group incorporated which holds 75% of the equity, 
the balance being held by Indian shareholders such 
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as HDFC, stock Holding Corporation of India etc. 
Morgan Stanley Asset Management India Private 
Limited was granted the certificate of incorporation 
on 12.10.1993 by the Registrar of Companies, Bom- 
bay anu 1ts Memorandum and Articles of Associa- 
tion has also been approved by the SEBI as per the 
provisions of the said Regulations. 
21. Regulation 27 of the said Regulations provides 
that no mutual fund shall announce the scheme 
unless such scheme has been approved by the Trus 
tees of the Mutual Fund and by SEBI On 8.11.1993 
the Board of Trustees by a circular Resolution ap 
proved the draft scheme, the same was forwarded t 
SEBI on 10 11.1993. The scheme was duly scruti 
nised and examined by the SEBI By its letter date 
23.11.1993, addressed to Enam Financial Consult 
ants Private Limited, one of the joint Lead Manager 
SEBI gave its approval. It is stated that the schem 
has been examined by them in terms of the provim 
sions of the Regulations. It suggested certain amendi 
ments as detailed in enclosures thereto SEBI als 
advised the said Enam Financial Consultants Privat 
Limited to submit three copies of the printed offerin 
circular and the abridged offering circular of the 
scheme and the new schemes return in the prescribe 
format. This requirement of SEBI was complie 
with It is after this the appellant took the necessar 
steps and began marketing the scheme by issuins 
advertisements ın the press, holding presentatior 
with brokers etc , All advertisements and publici#™ 
material have been approved by SEBI as under. 
‘*SECURITIES AND EXCHANGEBOARD Os 
INDIA 

Enam Financial Consultants Private Lmitet | 

24, BD.Rajabahadur Compound, 

Ambalal Doshi Marg 

Bombay-400 001. H MARP/24655/9. 
November 25, 199™ 


Dear sir, 


Re: Advertisement campaign of Morg. 
Stanley Group Inc. 


With reference to your letter dated 22.11 19° 
we advise that the enclosed revised set of adv» 
tsement of the proposed advertising campa1 
of Morgan Stanley Inc , are in order. 
Yours faithful 
K.Ravikanth. 
December 20th, 19% 
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Mr.Ronan Basu, 
Fortune Communication Ltd., 
Bombay. 


Dear Sir, 
Sub: MORGAN STANLEY GROWTH FUND 


I enclose a copy of letter received from SEBI mn 
regard to the changes suggested in the ‘Scheme 
Campaign’. Please carry out the changes as 
required by SEBI and get the approval of 
. ‘Morgan Stanley Asset Management before its 
release. 
Thanking You, 
F Yours faithfully, 
fot Enam Financial Consultant Pvt. Ltd. 
; N.G N.Puranik.”’ 
22. It has to be carefully noted that the disclaimer 
‘clause required to be incorporated at the begin- 
ning of offering circular by SEBI while approving 
the scheme is a standard requirement and nothing 
peculiar to the present case. The object of this to 
bring to the notice of the investors that they should 
take the firm decision on the basis of the disclo- 
sures made in the documents. It is meant for the 
investors’ protection. In fact by such a course: the 
SEBI informs the investors that they have ap- 
proved the scheme, but they did not recommend 
to the investors whether such investment is good 
or not and leave it to their discretion. In: view of 
this, it will be clear that the allegations of respond- 
ents that the SEBI has not approved the other 
documents 1s totally baseless. 
23. There is also a challenge to the method of 
allotment. The relevant clause pertaining to the 
method of allotment 1s as under: 
‘The offer: The targeted amount to be issued is 
‘Rs.300 crores. Units are to be issued at a price 
of Rs.10 per unit, payable in full upon applica- 
tion. The offer will be open for subscription 
‘commencing 6.1.1994 and will remain open un- 
til one day after notice of the date of closure is 
given through advertisement in major national 
daily newspapers with the latest date of closure 
being twelve working days after the opening 
date. If subscriptions for at least 18 crores units 
have not been received by the closure date, the 
offering will be terminated and all subscriptions 
will be returned within 78 days from the closure 
date. In the event that the issue is oversubscribed, 


allotments will be made on a first come first 
served’ basis. However, MSMF reserves the nght 
to accept or reject any subscriptions, including 
subscriptions in excess of the targeted amount 
See Terms of the issue’. 

Date of closure: The issue will be kept open for 
a minimum of three working days and a maxi- 
mum. of twelve working days. The Board will 
proceed to close the issue by giving one day’s 
notice of the date of closure through advertise- 
ments in the major national daily newspapers 
when approximately 75% of the targeted 


. amount ts collected Only those subscriptions 


which are received before the expiry of the 
notice period will be retained. If subscriptions 
for at ieast 18 crore units have not been re- 
ceived by the closure date of the issue, the 
offering will terminate and the board will re- 
tum the entire amount received within 78 days 
from such closure date. 

Basis of Allotment and Despatch of Unit Certifi- 
cate: The arrangements for closure of the issue 
and allotment have been designed with the 
objective of making allotments on a first come 
first served’ basis. It is hoped, however, that all 
applicants, will receive their full allotment. 
Accordingly, MSMF reserves the nght to ac- 
cept or reject any subscription, including ac- 
cepting subscription ın excess of the targeted 
amount. Allotment of MSGF units and des- 
patch of certificate will be made within ten 
weeks after the closure of the date of the issue 
The above clauses indicate the following: 

(i) the petitioners clearly have a desire to re- 
tain over-subscription and the offering circu- 
lar (and the SEBI guidelines) empowers them 
to do so. 

(ii) that there is a minimum period for which 
the issue will be kept known open namely 3 
days. 

(iit) that those who apply for the units before the 
closure of the issue would have the same priority 
and would be allotted units to the extent applied 
for. : 

(iv) that there is a provision for a closure notice 
which provision has been discussed with and 
examined by SEBI. This particular method of 
closure of the scheme and allotment was chosen 
to break away from the system followed by other 
mutual funds. 

(v) By encouraging prospective investors to 
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apply early the scheme can be closed quickly, 
allotments can be finalised earlier (thereby block- 
ing the money of the first applicants for a shorter 
period of time) and most important of all the 
proceeds can be invested quickly to benefit from 
the market opportunities This reduces the cost of 
collection the investor has to bear. In this manner 
by adopting the first come first served basis’ the 
scheme becomes more investor friendly. 

24. The respondent entertained a misconception - 

whether honestly or confused the concept of the 

“first come first served’’ scheme. As stated it has 

an invitation to the subscribers to apply early and 

the scheme be closed quickly. The appellants have 
made it very clear that those who applied during 
the opening period of scheme would be given full 

allotment. The was clarified by the appellant at a 

press conference held at Calcutta on 16.12.1993. 

Regular clarifications were issued in this regard by 

the appellant. The scheme came to be advertised 

by the appellant on 13.12.1993. The respondents 
chose to make an application to the Consumer 

Forum on the eve of opening of the scheme. It was 

on that application the impugned order came to 

be passed. In this factual background we will take 
up the questions set out for determination. 

Q. 1. Whether a prospective investor could be a 

consumer within the meaning of Consumer Pro- 

tection Act, 1986? 

25. The definition of consumer 1s contained under 

Sec.2(1)(d) of the Act which reads as under: 
“*(d) ‘consumer’ means any person who- 

(i) Buys any goods for a consideration which 
has been paid or promised or partly paid and 
partly promised, or under any system of de- 
ferred payment and includes any user of such 
goods other than the person who buys such 
goods for consideration paid or promised or 
partly paid or partly promised, or under any 
system of deferred payment when such use is 
made with the approval of such person, but 
does not include a person who obtains such 
goods for resale or for any commercial pur- 
pose; or ' 

(ii) hires any services for a consideration which 
has been paid or promised or partly paid and 
partly promised, or under any system of deferred 
payment and includes any beneficiary of such 
services other than the person who hires the 
services for consideration paid or promised, or 
partly paid and partly promised or under any 
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system of deferred payment, when'such services 
are availed of with the approval of the first 
mentioned person.”’ f 

The meaning of goods is same as enii under 

Sale of Gvods Act, 1930. It is so stated in Sec.2(1)(1) 

of the sard Act. 

26. The consumer as the terms implies is one who 

consumes. As per the definition, consumer 1s the 

one who purchases goods for private use or con- 
sumption. The meaning of the word consumer 1s 
broadly stated in the above definition so as to 
include anyone who consumes goods or services at 
the end of the chain of production. The compre- 
hensive definition aims at covering every man who 
pays money as the price or cost of goods and 
services. The consumer deserves to get what he 
pays for in real quantity and true quality. In every 

society, consumer remains the centre of gravity o 

all business and industrial activity. He needs pro- 

tection from the manufacturer, producer, sup- 
plier, wholesaler and retailer. 

27. In the light of this we will have to examine 

whether the ‘shares’ for which an application is 

made for allotment would be ‘goods’ Till the 
allotment of shares takes place, ‘‘the shares do not 
exist’’ Therefore, they can never be called goods. 

Under the Sale of Goods Act, all actionable claims 

and money are excluded from the definition o 

goods smce Sec.2(7) of the Sale of Goods Act, 

1930 is as under: 

“*(7) goods’ means every kind of movable prop- 
erty other than actionable claims and money: 
and includes stock and shares, growing crops, 
grass, and things attached to or forming part of 
the land which are agreed to be severed before 
sale or under contract of sale.” 

It will be useful to refer to clause(6) of Sec.2 of the 

Sale of Goods Act, 1930. That reads: 

‘*(6) ‘future goods’ means goods to be manufac- 
tured or produced or acquired by the seller after 
the making of the contract of sale.’ 

28. As to the scope of this clause, reference may be 

made to Maneckji Pestonji Bharucha v. Wadilal 

Sarabhai and Company, 51 M.LJ. 1: ALR. 1926 

P.C. 38: 53 LA. 92: 94 LC. 824: 1220 MEN. 499. 

It was observed thus: 

“The company is entitled to deal Sih the share- 
holder who is on the register and only a person 
who is on the register is in the full sense of the 
word owner of the share. But the title to get on the 
register consists in the possession ofa certificate 
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together with a transfer signed by the registered 
holder. This is what Bharucha had. He had the 
certificates and blank transfers, signed by the 
registered holders. It would be an upset of all 
Stock Exchange transactions ifit were suggested 
that a broker who sold shares by general descrip- 
tion did not implement his bargain by supplying 
the buyer with the certificate and blank transfers 
signed by the registered holders. of the shares 
described. Bharucha sold what he had got. He 
could sell no more. He sold what in England 
would have been choses in action, and he deliv- 
ered choses in action. But in India, by the terms 
of the Contract Act, these choses in action are 
goods. By the definition of goods as every kind of 
moveable property it is clear that, not only regis- 
tered shares, but also this class of choses in action 
are goods. Hence equitable considerations not 
applicable to goods do not apply to shares in 
India.” 
29. Again in Madholal Sindhu of Bombay v. Offi- 
cial Assignee of Bombay, A.I.R. 1950 F.C. 21, 26: 
1949 F.C.R. 441, it was held thus: 
“A sale according to the Sale of Goods Act 
(and in India goods include shares of joint 
stock companies) takes place when the prop- 
erty passes from the seller to the buyer.” 
Therefore at the stage of application ıt will not be 
goods. After allotment different considerations 
may prevail. 
30. A fortiori, an application for allotment of 
shares cannot constitute goods. In other words, 
before allotment of shares whether the applicant 
for such shares could be called a consumer? Jn 
C.LT. v. Standard Vacuum Oil Co., A.LR. 1906S.C. 
1393, 1397: (1966)2 S.C.R. 367: (1966)59 LT.R. 
685: (1966) 1 1. T-J. 327: (1966) 1 S.C.J. 401: (1966) 1 
Com.L.J. 187, while defining shares, this Court 
observed: 
‘*A share is not a sum of money; it represents an 
interest measured by a sum of money and made 
up of diverse rights contained in the contract 
evidenced by the articles of.association of the 
Company.” 
3L. Therefore, it is after allotment, rights may arise 
as per the contract (Article of Association of 
Company). But certainly not before allotment. At 
that stage, he is only a prospective investor (sic. in) 
future goods. The issue was yet to open on 
27.4.1993. There is no purchase of goods for a 
consideration nor again could he be called the 
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hirer of the services of the company for a considera- 
tion. In order to satisfy the requirement of definition 
of consumer, it is clear that there must be a transac- 
tion of buying goods for consideration under 
Sec.2(1)(d)(1) of the said Act. The definition con- 
templates the pre-existence of a completed transac- 
tion of a sale and purchases. If regard is had to the 
definition of complaint under the Act it will be clear 
that no prospective investor could fall under the Act. 
32. What is that he could complain of under the Act? 
This takes us to the definition of complaint under 
Sec.2(1)(c) which reads as follows: 

“‘2(1)(c) ‘complaint’ means any allegation in 

writing made by a complainant that- 

(i) as a result of any unfair trade practice 

adopted by any trader the complainant has 

suffered loss or damage; 

(ii) the goods mentioned in the complaint 

suffer from one or more defects; 

(iii) the services mentioned in the complaint 

suffer from deficiency in any respect; 

(iv) a trader has charged for the goods men- 

tioned in the complaint a price in excess of the 

price fixed by or under any law for the time 

being in force or displayed on the goods or any 

package containing such goods, with a view to 

obtaining any relief provided by or under this 

Act.” 
33. ‘‘Certainly, clauses (iii) and (iv) of Sec. 2(1)(c) 
of the Act do not arise in this case. Therefore, what 
requires to be examined is whether any unfair 
trade practice has been adopted. The expression 
unfair trade practice as per rules shall have the 
same meaning as defined under Sec 36-A of Mo- 
nopolies and Restrictive Trade Practices Act, 1969. 
That again cannot apply because the company is 
not trading in shares. The share means a share in the 
capital. The object of issuing the same is for building 
up capital. To raise capital, means making arrange- 
ments for carrying on the trade. It is not a practice 
relating to the carrying of any trade. Creation of 
share capital without allotment of shares does not 
bring shares into existence. Therefore, our answer is 
that a prospective investor like the respondent or the 
association is not a consumer under the Act. 
Q.2: Whether the appellant company trades in 
Shares? 
34. From the above discussion, it is clear that the 
question of the appellant company trading in shares 
does not arise. 
Q.3: Does the Consumer Disputes Redressal Forum 
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have jurisdiction in matters of this kind? 
35. In view of our answers to Questions 1 and 2 it 
follows that the Consumer Disputes Redressal 
Forum has no jurisdiction whatsoever 
Q.4: What are the guiding principles inrelation to the 
grant of an ad interim injunction in such areas of the 
functioning of the capital market and public issues 
of the corporate sector and whether certain venue 
restriction clauses would require to be evolved judi- 
cially as has been done ın cases such as Sanchaita 
case etc.? 
36. As a principle, ex parte injunction could be 
granted only under exceptional circumstances. The 
factors which should weigh with the court in the 
grant of ex parte injunction are 
(a) whether irreparable or serious mischief 
will ensue to the plaintiff. 
(b) whether the refusal of ex parte injunction 
would involve greater injustice than grant of it 
would involve; 
(c) the court will also consider the time at 
which the plaintiff first had notice of the act 
complained so that the making of improper 
order against a party in his absence is pre- 
vented: 
(d) the court will consider whether the plaintiff 
had acquiesced for sometime and in such cir- 
cumstances ıt will not grant ex parte injunction; 
(e) the court would expect a party applying for 
ex parte injunction to show utmost good faith 
in making the application. 
(f) even if granted the ex parte injunction would 
be for a limited period of time. 
(g) General principles like prima facie case, 
balance of convenience and irreparable loss 
would also be considered by the court. 
37. In United Commercial Bank v. Bank of India, 
ALR. 1981 S.C. 1426: (1981)2 S.C.C. 766: 83 
Bom.L.R. 379, this Court observed 
“No injunctioa could be granted under 0.39, 
Rules 1 and 2 of the Code unless the plaintiffs 
establish that they had a prima facie case mean- 
ing thereby that there was a bona fide conten- 
tion between the parties or a serious to be 
tried. The question that must necessarily arise 
is whether in the facts and circumstances of the 
case there is prima facie case and, if so, as 
between whom? In view of the legal principles 
applicable, it is difficult for us to say on the 
material on record that the plaintiffs have a 
prima facie case It cannot be disputed that if 
the suit were to be brought by the Bank of 
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India, the High Court would not have granted 
any injunction as it was bound by the terms of 
the contract. What could not be done directly 
cannot be achieved indirectly in a suit brought 
by the plaintiffs. £ 
Even if there was a serious question to be tried, 
the High Court had to consider the balance of 
convenience. We have no doubt that there is 
no reason to prevent the appellant from recall- 
ing the amount of Rs.85,84,456. The fact re- 
mains that the payment of Rs.36,52,960 against 
the first lot of 20 documents made by the 
appellant to the Bank of India was a payment 
under reserve while that of Rs.49,31,496 was 
also made under reserve as well as against the 
letter of guarantee or indemnity executed by it. 
A payment ‘under reserve’ is understood in 
banking transactions to mean that the recipi- 
ent of money may not deem it as his own but 
must be prepared to return it on demand. The 
balance of convenience clearly lies in allowing 
the normal banking transactions to go for- 
ward Furthermore, the plaintiffs have failed 
to establish that they would be put to an 1rrepa- 
rable loss unless an interim injunction was 
granted”’ 5 ï 

38. This Court had occasion to emphasise the need 

to give reasons before passing ex parte orders ‘of 

injunction. In Shiv Kumar Chadha v. Municipal 

Corporation of Delhi, (1993)3 S.C.C. 161, 176, itis 

stated as under: 
+, the court shall record the reasons why an ex 
parte order of injunction was being passed in 
the facts and circumstances of a particular 
case. In this background, the requirement for 
recording the reasons for grant of ex parte injunc- 
tion cannot be held to be a mere formality. This 
requirement is consistent with the principle that 
a party to a suit, who 1s being restrained from 
exercising a right which such partly claims to 
-exercise either under a statute or under the com- 
mon law, must be informed why instead of fol- 
lowing the requirement of Rule 3,. the procedure 
prescribed under the proviso has been followed 
The party which invokes the jurisdiction of the 
court for grant of an order of restrain against a 
party without affording an opportunity to him of 
being heard, must satisfy the court about the 
gravity of the situation and court has to consider 
briefly these factors in the ex parte order. We are 
quite conscious of the fact that there are other 
statutes which contain similar provisions 
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requiring the court or the authority concerned to 
record reasons before exercising power vested in 
them. In respect ofsome ofsuch provisions it has 
been held that they are required to be complied 
with but non-compliance therewith will not viti- 
ate the order so passed. But same cannot be said 
in respect of the proviso to Rule 3 of 0.39. The 
Parliament has prescribed a particular procedure 
for passing of an order of injunction without 
notice to the other side, under exceptional cir- 
cumstances. Such ex parte orders have far-reach- 
ing effect as such a condition has been imposed 
that court must record reasons before passing 
such order. ff it is held that the compliance with 
the proviso aforesaid is optional and not obliga- 
tory, then the introduction of the proviso by the 
Parliament shall be a futile exercise and that part 
of Rule 3 will be a surplusage for all practical 
purposes. Proviso to Rule 3 of 0.39 of the Code, 
attracts the principle, that ifa statute requires a 
thing to be done in a particular manner, it should 
be done in that manner or not all. This principle 
was approved and accepted in well-known cases 
of Taylor v. Taylor, (1875) 1 ChD. 426: 45 LJ. 
Ch. 373 and Nazir Ahmed v. Emperor, 71 M.L.J. 
476: ALR. 1936 P.C. 253:37 Cr L-J 897: M.W.N. 
745: 63 LA. 372: 40 C.W.N. 1221: 163 LC. 881: 
44 L.W. 583. This Court has also expressed the 
same view in respect of procedural require- 
ment of the Bombay Tenancy and Agricultural 
Lands Act ın the case of Ramachandra Keshav 
Adke v. Govind Joti Chavare, (1975)I S.\C.C. 
915. 

As such whenever a court considers it neces- 
sary in the facts and circumstances of a particu- 
lar case to pass an order of injunction without 
notice to other side, it must record the reasous 
for doing so and should take into considera- 
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and laconic cannot stand a moment’s scrutiny 

40. Today the corporate sector is expanding The 
disgruntled litigants indulge in adventurism. 
Though, in this case we have come to the conclu- 
sion that the District Consumer Forum will have 
no power to grant injunction yet in general cases 
it becomes necessary to evolve certain venue re- 
strictions. 

41. As to the effect of incorporation it 1s stated in 
Halsbury’s Laws of England (4th Edn. Vol. 7, p.55, 
para 83) as under: 


“When incorporated, the company is a legal 
entity or persona distinct from its members, 
and 1ts property is not the property of mem- 
bers. The nationality and domicile of a com- 
pany is determined by its place of registration 
A company incorporated in the United King- 
dom will normally have both British national 
ity ard English or Scottish domicile depending 
upor its place of registration and it will br 
unable to change that domicile. 

The residence of a company is of great impor 
tance in revenue law, and the place of incorpo- 
ration is not conclusive on this question. I» 
general, residence depends upon the plac: 
where the central control and management o 
the company is located. It follows that if suc 
central control is divided, the company ma 
have more than one residence. The locality c 
the shares of a company is that of the registe 
of shares. The head office of a company is no 
however, necessarily the registered office of th 
company but is the place where the substant: 
business of the company is carried on and i 
negotiations conducted. Like an individual or 
firm, a company can, for the purposes of tł 
Rules of the Supreme Court, carry on business 
more places than one”’ 


tion while passing an order of injunction, all 
relevant factors, including as to how the object 
of granting injunction itself shall be defeated if 
an ex parte order is not passed. 
39. In this case, the public advertisement was given 
as seen above on 13.12.1993; the petition was filed 
on 4.1.1994 and the impugned order of Consumer 
Forum came to be passed on the following day. Asto 
why the respondent chose to come at the eleventh 
hour and where was the need to pass an urgent order 
of injunction, are matters which are not discernible. 
Besides tested in the light of the case law set out 
above, the impugned order which is bereft of reason 


42. As far as India is conceméd, the residence : 
the company is where the registered office is 1 
cated. Normally cases should be filed only whe 
the registered office of the company is situat 
Courts outside the place where the registered offi 
is located, if approached, must have regard to t 
following. Invariably, suits are filed seeking to injur 
either the allotment of shares or the meetings of t 

Board of Directors or again the meeting of genex 
body. The Court ıs approached at the last minu» 
Could injunction be granted even without notice 

the respondent which will cause immense hards! 

and administrative inconvenience. It may 
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‘sometimes difficult even to undo the damage by such 
an interim order. Therefore, the court must ensure 
that the plaintiff comes to court well in time so that 
10tice may be served on the defendant and he may 
yave his say before any interim order is passed. The 
‘easons set out in the preceding paragraphs of our 
udgment in relation to the fact which should weigh 
with the court in the grant of ex parte injunction and 
-he rulings of this Court must be borne in mind. 
2.5. What is the scope of Sec.14 of the Act? 
43. The said sec. reads as under: 
“‘(1) If after the proceeding conducted under 
Sec.13, the District Forum is satisfied that the 
goods complained against suffer from any of 
the defects specified in the complaint or that 
any of the allegations contained in the com- 
plaint about the services are proved, it shall 
issue an order to thé opposite party directing 
him to take one or more of the following 
things, namely: 
(a) to remove the defect pointed out by the 
appropriate laboratory from the goods in ques- 
tion: 
(b) to replace to goods with new goods of 
similar description which shall be free from 
any defect; : 
(c) to return to the complainant the price, or, 
as the case may be, the charges paid by the 
complainant; E 
(d) to pay such amount as may be awarded by it 
as compensation to the consumer for any loss or 
injury suffered by the consumer due to the neg- 
ligence of the opposite party. 
(2) Every order made by the District Forum 
under Sub-sec.(1) shall be signed by all the 
members constituting it and, if there is any 
difference of opinion the order of the majority 
of the members constituting it shall be the 
order of the District Forum. 
(3) Subject to the foregoing provisions, the 
procedure relating to the conduct of the meet- 
ings of the District Forum its sittings and other 
matters shall be such as may be prescribed by the 
State Government.” 
. A careful reading of the above discloses that 
sre is no power under the Act to grant any interim 
‘ief of (sic. or) even an ad interim relief. Only a 
al relief could be granted. Ifthe jurisdiction of the 
cum to grant relief is confined to the four clauses 
mntioned under Sec.14, it passes our comprehen- 
n as to how an interim injunction could ever be 
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granted disregarding even the balance of conven: j 
ience. 
45. We have dealt with in the preceding para- 
graphs as to the approval of SEBI and the compli- 
ance with the Regulation 27 of the Regulations, 
1993. We have also explained what exactly is a 
concept of first come first served’ basis. On these 
two aspects, the respondent is suffering under a 
labyrinth of confusion. Therefore, we hold that 
the grounds urged by the respondent seeking to 
support the impugned order, are untenable. 
46. The appellant has suffered immensely because 
it has not even been served with copy of order of 
injunction. The application of the respondent 1s 
clearly actuated by mala fides. The Forum should 
have examined whether ex parte injunction with- 
out notice to the opposite side could ever be 
granted at all. The grounds urged in the injunction 
application were insufficient for the grant of such 
a relief. 
47. There is an increasing tendency on the part of 
litigants to indulge in speculative and vexatious 
litigation and adventurism which the fora seem 
readily to oblige. We think such a tendency should 
be curbed. Having regard to the frivolous nature 
of the complaint, we think it 1s a fit case for award 
of costs, more so, when the appellant has suffered 
heavily. Therefore, we award costs of Rs.25,000 in 
favour of the appellant. It shall be recovered from 
the first respondent C.A.No.4584 of 1994 arising out 
of SLP (C) No.272 of 1994 is allowed accordingly. 
Civil Appeal No.4587 of 1994 arising out of SLP (C) 
No.321 of 1994) 
Civil Appeal No.4587 of 1994 (arising out of 
S.L.P.(C) No.321 of 1994: 
48. In view of what we have observed above, the 
writ petition has rightly come to be rejected though 
in our view, it would have been better had the High 
Court given reasons instead of dismissing it sum- 
marily. Hence C.A.No.4587 of 1994 arising out of 
SLP (C) No.321 of 1994 is dismissed. No costs. 
BS. ---- Appeal No.4584 of 1994 allowed/ 
Appeal No.4587 of 1994 dismissed. 
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IN THE SUPREME COURT OF INDIA. 


Present: M.N.Venkatachaliah, CJ. and 
S.Mohan, J. 


LA.No.1 of 1993 in C.A.No.5151 of 1993 
6th May, 1994. 


Kudremukh Iron Ore Company Limited 
...Appellant 

v. 

Fairgrowth Financial Services Limited 

and another «Respondents. 


Special Court (Trial of Offences Relating to Trans- 
actions in Securities) Act (1992), Secs.10 and 11 - 
Company depositing with Andhra Bank Financial 
Services Limited, money aggregating to Rs.55 crores 
- Andhra Bank investing large sums of money with 
‘notified person’, Fairgrowth Financial Services Lim- 
ited, Andhra Bank not able to make payments to 
company when they were due as its funds were locked 
up with ‘notified person’ - Company moving Special 
Court under Act to direct sale of securities of 
Fairgrowth Financial Services and payment to 
Andhra Bank Financial Services - Special Court, if 
has jurisdiction to issue such direction. 

The fact remains that the ‘notified person’ under 
Sec.3(2)of the Special Court (Trial of Offences 
Relating to Transactions in Securities) Act was the 
Fairgrowth Financial Services Limited and no privy 
between that ‘notified person’ and the appellant 
having been established, the view taken by the Spe- 
cial Courtas to jurisdiction seems to be unexception- 
able on the facts and circumstances of the case. 
Indeed Sec.11 of the Act exclusively empowers the 
Special Court to give directions in the matter of the 
property ofa notified person. The foundation for the 
jurisdiction under Sec.11 to deal with any such 
property is that it should have been a property under 
attachment. Sec.3(3) of the Act provides that attach- 
ment of property, whether movable or immovable, 
or both, belonging to the notified person becomes 
effective simultaneously with the issue of the notifi- 
cation under Sec.3(2) of the Act. It is with respect to 
this ‘attached property’ that powers under Sec.1 1 of 
the Act could be exercised. The reasoning implicit in 
the order under appeal ıs that the power to order 
payment of amounts due from ‘notified person’, to 
‘any bank or financial institutions or mutual fund, 
presupposes and proceeds on the existence of 


obligations inter se between the parties based or 
contractual, statutory or other legally recognisec 
rights and that such circulars juris is absent as be- 
tween the appellants on the one hand and the 
Fairgrowth Financial Services Limited on the other 
What is further implicit is that the appellant which is 
a stranger to the consideration respecting transac- 
tions between the Andhra Bank Financial Services 
Limited and the Fairgrowth Financial Services Lim- 
ited cannot seek to enforce the obligations thereun- 
der. The remedy of the appellant against its debtor 
with itself is not a notified person lies in the ordinary 
courts of the land. This reasoning is not shown to be: 
unsound. 

[Paras.6 and 7} 
S.Ramaswamy Iyengar, KV.Vishwanathan ana 
K V. Venkataraman, for Appellant. 
Ashok Desai, Senior Advocate (Ashwin Pandya, 
R.N.Karanjiwala, Ms.Suruchi Agarwal ana 
Ms.Manik Karanjiwala, with him), for Respond- 
ents." 
The Judgment of the Court was delivered by 
Venkatachaliah, C.J.: M/s.Kudremukh Iron Ore 
Company Limited, a Government Company pre- 
fers this appeal under Sec.10 of the Special Court 
(Trial of Offences Relating to Transactions im 
Securities) Act, 1992 (for short ‘the Act’) against 
the order dated 26.8.1993 made by the Specia) 
Court at Bombay in Miscellaneous Petition No.58 of 
1993. By the said order the Special Court held that in 
relation to the transactions referred to and relied op 
by the appellant it had no jurisdiction to exercise 
powers under the ‘Act’. 
2. The appellant on various dates in July, 1992 
deposited with the Andhra Bank Financial Serv- 
ices Limited under what are called inter-corpo- 
rate deposits aggregating to about Rs 55 crores. 
The deposits were to carry interest ranging from 
21% to 22%. It would appear that the Andhra 
Bank Financial Services Limited had in turn, in- 
vested large sums of money said to be in the order 
of Rs.240 crores, with a company called the 
Fairgrowth Financial Services Limited. When the 
appellants deposits with M/s.Andhra Bank Finan- 
cial Services Limited, fell due for repayment, the 
latter pleaded its inability to make immediate 
repayment on the ground that its own funds were 
locked up with the Fairgrowth Financial Services 
Limited. 
3. The said Fairgrowth Financial Services Lim- 
ited, was a notified person, under Sec.3(2) of the 
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Act and accordingly the Special Court under Sec.11 
əf the Act had jurisdiction to direct repayment of 
ts liabilities. The appellant, it is not disputed, had 
10 privity of contract with the said Fairgrowth 
“nancial Services Limited. However, on the stand 
f the Andhra Bank Financial Services Limited, 
hat its funds were, in turn, locked up with and 
etained by the said Fairgrowth Financial Services 
Limited. The appellant moved the Special Court 
‘or a direction that the securities of the Fairgrowth 
financial Services Limited in the hands of the 
sustodian be directed to be sold and the proceeds 
lisposed of in favour of the Andhra Bank Finan- 
ial Services Limited and that out of the sums so 
‘ound payable the sum of Rs.54 crores which was 
hen due to the appellant together with accrued 
nterest be appropriated and applied for the dis- 
charge of the appellant’s claims. 
4. The Special Court by its order dated 26.8.1993, 
iow under appeal declined to entertain the appel- 
ant’s prayer. It said: 
‘‘In my view, this Court can only adjudicate on 
claim in respect of properties belonging to 
notified parties. The petitioner’s claim against 
the 2nd respondent does not fall within the 
purview of the jurisdiction of this Court. This 
Court has no jurisdiction over such claims or 
dispute. It is for the petitioners to adopt such 
proceedings as they may be advised in the nor- 
mal civil or criminal courts 
Petition disposed of on ground that this Court 
has no jurisdiction.”’ 
5. Shri Ramaswamy Iyengar, learned counsel for 
the appellant urges that when financial transac- 
tions are so inextricably interwoven it is unrealis- 
tic to limit the identity of the ‘notified person’ so 
narrowly. What determines the jurisdiction of the 
Special Court, says counsel is not a mere technical, 
distinctive legal entities but the composite charac- 
ter which the degree of the subsumption of the 
funds impart to them. Learned counsel submits 
that, in this case, having regard to the nature of the 
large scale involvement of Andhra Bank Financial 
Services Limited and its funds with the Fairgrowth 
Financial Services Limited, the purpose of the 
‘Act’ would not be fulfilled by ignoring the charac- 
ter of these financial interrelations. 
6. We are afraid, it may not be necessary to go into 
this proposition as to what extent and nature of 
interdependence may render the two apparently 
distinct legal entities to be reckoned as one for 
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purposes of the Act. For one thing, the Special Court 
itself was not treated to any such argument. Sec- 
ondly no factual foundations necessary to compel an 
inference necessary to enable a piercing of the veil 
were laid before the court. We do not, therefore, 
propose to examine this proposition purely as a 
matter of law. The fact remains that the ‘notified 
person’ under Sec.3(2) of the Act was the Fairgrowth 
Financial Services Limited and no privity between 
that ‘notified person’ and the appellant having been 
established, the view taken by the Special Court as to 
jurisdiction seems to us to be unexceptionable on the 
facts and the circumstances of this case. 

7 Indeed, Sec.11 of the Act exclusively empowers 
the Special Court to give directions in the matter 
of the property of a notified person. The founda- 
tion for the jurisdiction under Sec.11 to deal with 
any such property is that it should have been a 
property under attachment. Sec.3(3) of the Act 
provides that attachment of property, whether 
movable or immovable or both, belonging to the 
notified person becomes effective simultaneously 
with the issue of the notification under Sec.3(2) of 
the Act. It is with respect to this attached property 
that powers under Sec.11 of the Act could be 
exercised. We might here take a look at Sec.11 of 
the Act: 

“11, Discharge of liabilities: (1) Notwithstand- 
ing anything contained in the Code and any other 
law for the time being in force, the Special Court 
may make such order as it may deem fit directing 
the Custodian for the disposal of the property 
under attachment.” 

(2) The following liabilities shall be paid or 
discharged in full, as far as may be, in the order 
as under- 

(a) all revenues, taxes, cesses and rates due 
from the persons notified by the Custodian 
under Sub-sec.(2) of Sec.3 to the Central Gov- 
ernment or any State Government or any local 
authority: 

(b) all amounts due from the person so noti- 
fied by the Custodian to any bank or financial 
institution or mutual fund: 

(c) any other liability as may be specified by the 
Special Court from time to time.” 

The reasoning implicit in the order under appeal 
is that the power to order payment of amounts due 
from a ‘notified person’ ‘to any bank or financial 
institution or mutual fund’ presupposes and pro- 
ceeds on the existence of obligations inter se 
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between the parties based on contractual statutory or 
other legally recognised nghts and that such vincu- 
lum juris is absent as between the appellant on the 
one hand and the Fairgrowth Financial Services 
Limited on the other. What is further implicit is that 
the appellant which is a stranger to the consideration 
respecting transactions between the Andhra Bank 
Financial Services Limited and the Fairgrowth Fi- 
nancial Services Limited cannot seek to enforce the 
obligations thereunder. The remedy of the appellant 
against its debtor which itself is not a notified person 
lies in the ordinary courts of the land. This reasoning 
is not shown to be unsound. 

8. The appeal ıs, accordingly, dismissed without any 
order as to costs. 

IA No.1 of 1993: In view of the dismissal of the 
main appeal, IA No.1 of 1993 does not survive and 
is, accordingly, dismissed. 


BS. ---- Appeal and Application dismissed. 


IN THE SUPREME COURT OF INDIA. 


Present: M.N.Venkatachaliah, C.J. and S.Mohan, 
J 


C.A.Nos.4347-48 of 1994 11th May, 1994. 
Kenchegowda (since deceased) by legal repre- 
sentatives ...Appellant 
V. 

Siddegowda alias Motegowda ... Respondent. 


(A) Civil Procedure Code (Vof 1908), O.22, Rule 4 
- Suit for declaration of title and permanent injunc- 
tion against two defendants - Suit dismissed - Ap- 
peals preferred - First defendant died - Legal repre- 
sentatives not brought on record - Cause of action as 
against second defendant if survives. 

The death of Kalegowda (lst defendant) and his 
legal representatives not having been brought on 
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record and the deletion of his name from the array of 
parties would result ın the abatement of that suit. The 
finding in the suit became final and conclusive and 
binding between the parties Therefore, to hold, as 
the High Court has done, that the cause of action will 
survive as against the second defendant, is incorrect. 
[Para. 14] 
(B) Civil Procedure Code (V of 1908), O.6, Rule 17 
- Suit for declaration of title and permanent injunc- 
tion - Dismissed - Appeals dismissed holding that 
partition was true but that defendants were not 
proved to have been allotted suit properties - Second 
appeals filed - Plaintiff filing petition for amending 
plaint stating that he was entitled to 1/3 share - 
Decree for partition, if can be passed. 
What has been held in the appeals is that the 
property had not been allotted in favour of the 
first defendant in the partition. That is very differ- 
ent from holding that the case of partition had not 
been accepted by the first appellate court. That 
being so, a decree for partition could not have 
been passed on a mere application for amend- 
meut. In fact, as rightly urged by the learned coun- 
sel for the appellant the causes of action different 
and the reliefs are also different. To hold that the 
relief of declaration and injunction are larger 
reliefs and smaller relief for partition could be 
granted is incorrect. Even otherwise, a suit for 
partial partition in the absence of the inclusion of 
other joint family properties and the impleadment 
of the other co-sharers was not warranted in law. 
[Para. 16] 
M.S.Nesargi, Senior Advocate (Dr. Meera Aggarwal 
and R.C.Mishra, with him), for Appellant. 
P.Mahale, for Respondent. 
The Judgment of the Court was delivered by 
Mohan, J.: Both these appeals can be dealt with 
under a common judgment since they arise out of a 
common judgment rendered by High Court of 
Karnataka at Bangalore in Regular Second Appeal 
Nos.768 and 769 of 1979. 
2. The following genealogical tree will establish the 
relationship between the parties: 


Dodkullegowda 


Siddegowda Kenchegowda 


"of 1976) of 1974) 


Kalegowda 
alias Addegowda (D-1inO.S.No.346 (D-1 inO.S.No.347 


Ninegowda Siddegowda Boregowda 
alias Motegowda alias Kenchegowda 
(plaintiff) 
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3. Siddegowda filed two suits bearing O.S.Nos.346 
and347 of 1974 before the learned Munsifat Mandya 
for declaration of his title and permanent injunction. 
The suit property consists of 30 guntas of land in 
Survey No.214 in each suit. 

4. The plaint averments are shortly as under. The 
plaintiff's father and his brother formed a Joint 
Hindu Family. The father of the plaintiff died about 
30 years ago leaving behind him the plaintiffand his 
brother Boregowda. During the lifetime of the plain- 
tiffs father there was a division of the properties 
belonging to Joint Hindu Family. After the partition 
the plaintiff s father purchased the suit Survey No.214 
measuring one acre 20 guntas along with two other 
properties under a registered sale deed dated 5.7.1929. 
Therefore, the suit land is a self-acquired property of 
the plaintiff's father which devolved on the plaintiff 
and his brother. The plaintiff and his brother divided 
their family properties six years ago and in that 
partition the suit property was allotted to the share of 
the plaintiff. As such he became the exclusive owner 
of the suit land. 

5. Notwithstanding this being so the first defend- 
ant sold 30 guntas to the second defendant for a 
sum of Rs.5,000 under registered sale ‘deed dated 
14.6.1973. Similarly, the remaining 30 guntas of 
land was sold in favour of the second defendant on 
O.S.No.347 of 1974 by sale deed dated 27.6.1973 
without any right whatsoever. Thus, the plaintiff was 
compelled to file the suits forthe reliefofdeclaration 
of the title and permanent injunction. 

6. The defendants in both the suits filed separate 
written statements. However, their defence is com- 
mon. The relationship between the parties was 
admitted. The principal stand is that the suit prop- 
erty was purchased by the plaintiff's father as 
Manager of the Joint Hindu Family by himself and 
his brothers out of the joint family funds. After the 
death of plaintiff's father as a member of the Joint 
Hindu Family, the plaintiff represented by the 
mother and the first defendant in the two suits sold 
some other properties. As regards the suit Survey 
No.214, on the division of properties of the Joint 
Hindu Family between the plaintiff and the first 
defendant, it fell to the share of the first defendant. 
The plaintiff was in possession of the suit land. On 
trial, the case of the defendant came to be accepted 
that the suit land was the joint family property. It 
had fallen to the share of the defendant. In this 
view, the suit came to be dismissed. 

7, Two appeals were preferred. The first defendant 


The Madras Law Journal Reports - (Supreme Court) 


[1994 
in O.S.No.347 of 1974 died during the pendency of 
the appeal. His legal representatives were not 
brought on record. As a result, the appeal abated. 
It was held that the cause of action survived against 
the second defendant in O.S.No.347 of 1974. Ulti- 
mately it was concluded that the partition was true. 
But defendants in both cases failed to prove that the 
suit properties fell to their shares. Further the pur- 
chase of the suit land by the father of the plaintiff was 
out of Joint Hindu Family funds. With these observa- 
tions, the learned Civil Judge, Mandya dismissed 
both the appeals. Thereupon, two second appeals, 
bearing Nos.768 and 769 of 1979 were preferred. 
Along with the appeals an application seeking the 
amendment of plaint was also taken out stating that 
the plaintiff, in any event, would be entitled to 1/3rd 
share. Therefore a decree for partition of the said 1/ 
3rd share be passed. The leamed single Judge al- 
lowed the appeal in modification of the decree of 
trial court. A preliminary decree for partition of 1/ 
3rd share of the suit property came to be passed. 
Hence, these S.L.Ps. 
8. Originally, when S.L.Ps., came before this Court 
notice was issued on 10.12.1990 in the following 
terms: 
‘Issue notice limited to the question whether 
all the parties, necessary to be party in a suit of 
partition were on record in the second appeal. 
The suit was permitted to be converted ın parti- 
tion particularly in the light of the circumstance 
that one of the coparceners had died and legal 
representatives had not been brought on record 
in the first appellate court and at all events, the 
share would only be 1/4th not 1/3rd. The notice 
will specify that the matter will be finally dis- 
posed of at the S.L.P. stage itself: 
The above notice is withdrawn. Notice on S.L.Ps. is 
issued. 
9. Leave granted. Appeals were heard on merits. 
10. It is argued on behalf of the appellant that the 
learned Single Judge went wrong in converting the 
suits for declaration and injunction into one for 
partition when all the joint family properties were 
not made the subject-matter of the suits nor were 
all the co-sharers impleaded. It is well-settled in 
law that a suit for partial partition is not maintain- 
able. Merely because the plaintiff came to file an 
application under 0.6, Rule 17, C.P.C., it would 
not mean it could be allowed and a preliminary 
decree for partition be passed. As a matter of fact, 
the causes of action are different. Therefore, the 
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(A) Hindu Marriage Act (XXV of 1955), Sec.13(1)(ia) 
- Mental crualty - What is - Factors to be taken into 
consideration while arriving at conclusion of mental 
cruelty- Husband in petition for divorce alleging that 
wife was an adultress - Wife, in counter alleging that 
husband was suffering from paranoid disorder and 
that he and all the members ofhis family area bunch 
of lunatics - Allegation if amount to mental cruelty. 
Mental cruelty in Sec.13(1)(ia) can broadly be 
defined as that conduct which inflicts upon the- 
other party such mental pain and suffering as 
would make it not possible for that party to live 
with the other. In other words, mental cruelty 
must be of such a nature that the parties cannot 
reasonably be expected to live together. The situ- 
ation must be such that the wronged party cannot 
reasonably be asked to put up with such conduct 
and continue to live with the other party. It is not 
necessary to prove that the mental cruelty is such 
as to cause injury to the health of the petitioner. 
While arriving at such conclusion, regard must be 
had to the social status, educational level of the 
parties, the society they move in, the possibility or 
otherwise of the parties ever living together in 
case they are already living apart and all other 
relevant facts and circumstances which it is nei- 
ther possible nor desirable to set out exhaustively. 
That is cruelty in one case may not amount to 
cruelty in another case. It is a matter to be deter- 
mined in each case having regard to the facts and 
circumstances of that case. If it is a case of accusa- 
tions and allegations, regard must also be had to 
the context in which they were made. Itis true that 
the averments made in the written statement must 
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be read in the context in which they were made. At 
the same time, it must be remembered that the 
wife was merely defending herself against, what 
are, according to her totally unfounded allega- 
tions and aspersions on her character. It was not 
necessary for her to go beyond that and allege that 
the petitioner is a mental patient, that he is not a 
normal person, that he requires psychological 
treatment to restore his mental health, that he is 
suffering from paranoid disorder and mental hal- 
lucinationsand to crown itall, to allege that he and 
all the members of his family are a bunch of 
lunatics. F: is not as if these words were uttered in 
a fit of anger or under an emotional stress. They 
were made in a formal pleading filed in the court 
and questions to that effect were put by her coun- 
sel at her instructions in the cross-examination. 
Even in her additional written statement she has 
asserted her right to make correct of facts to 
defend herself against the wanton, imaginary and 
irresponsible allegations. These are not the mere 
protestations of an injured wife; they are positive 
assertions of mental imbalance and streak of 
insanity in the mental build-up of the husband. 
The husband is an advocate practising in this 
Court as well as in Delhi High Court. The divorce 
petition is being tried in the Delhi High Court 
itself. Making such allegations in the pleadings 
and putting such questions to the husband while 
he is in the witness-box is bound to cause him 
intense mental pain and anguish besides affecting 
his career and professional prospects. These asser- 
tions cannot but constitute mental cruelty of such 
anature that the petitioner, situated as he is andin 
the context of the several relevant circumstances 
cannot resaonably be asked to live with the 
respondent thereafter. The husband in the posi- 
tion of the petitioner herein would be justified in 
saying thatit is not possible for him to live with the 
wife in view of the said allegations. 

[Paras. 17 & 21] 
(B) Hindu Marriage Act (XXV of 1955), Sec.13 - 
Petition for divorce - Filed in District Court Delhion 
28.5.1985 - Transferred to Delhi High Court in 1986 
- Petition still pending after directions of Supreme 
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Court to dispose it of early - Petitioner alone exam- 
ined and cross-examined for one year - Allegations 
ahd counter allegations - Marriage broken down 
irrectrievably - Divorce if can be granted without full 
trial. 

Obiter dicta: Merely because there are allegations 
and counter-allegations, a decree of divorce can- 
not follow. Nor is more delay in disposal of the 
divorce proceedings by itselfa ground. There must 
be really some extraordinary factors to warrant 
grant of divorce on the basis of pleadings and 
other (admitted materia!) without a full trial. Irre- 
trievable breakdown of the marriage is not a ground 
by itself. But while scrutinising the evidence on 
record to detemine whetehr the ground (s) alleged 
is made out and in determining the relief to be 
granted, the said circumstance can certainly be 
borne mind. The unusual step as the one taken by 
this Court herein can be resorted to only to clear 
up an insoluble mess when the court finds it in the 
interest of both the parties. [Para. 22] 
Cases referred to: 

Gollins v. Gollins, 1964 A.C. 644. [Para. 13] 
Dastane v. Dastane, ALR. 1975 S.C. 1534. 

[Para. 15] 

Shobha Rani v. Mudhukar Reddi, (1988)1 S.C.C. 
105: (1987)4 J.T. 433. [Para. 18] 

Smt. Chanderkala Trivedi v. Dr.S.P. Trivedi, (1993)3 
Scale 541: (1993)4 J.T. 644. [Para. 19] 
G.L.Sanghi, Senior Advocate and Ashok Grover, 
Advocate with him, for Appellant. 

Bawa Shiv Charan Singh, Senior Advocate, 
Mrs.Kawabhjit Kochhar and J.DJain, Advocates with 
him, for Respondent. 

The Judgment of the Court was delivered by 
B.P.Jeevan Reddy, J.: This is an unusual case call- 
ing for an unusual solution. The husband sued for 
divorce on the ground that the wife is guilty of 
adulterous course of life. The wife not only denied 
the allegation she attributed the allegation to lack 
of mental equilibrium of the husband. The hus- 
band then amended his petition; he alleged a new 
ground for divorce viz., mental cruelty. According 
to him, the allegations made in the written statement 
per se constitute cruelty which entitle him straigh- 
taway to a divorce without going into the original 
allegation of adultery. He is also relying upon 
certain questions put to him in cross-examination 
by the counsel for the respondent and the said 
counsel’s explanatory statement made in that 
connection. We may elaborate. 
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2. The petitioner-applicant, Shri V.Bhagat is an 
Advocate practising in this Court and Delhi High 
Court. He is nowaged about 55 years. The respon- 
dent-wife is working at present as the Vice-Presi- 
dent of L.T.D.C.,a Public Sector Corporation. She 
is aged about 50 years. They were married in the 
year 1966. They have two grown-up children now 
asonand a daughter. The sonis a doctor while the 
daughter holds a degree in M.B.A. and is working 
with an American Company in California. 

3. The respondent was working in a Television 
Company at the time of marriage. After the birth 
of a child she left the job in August, 1967. The 
respondent started working again from the year, 
1972 onwards. To start with she was employed in 
a Travel Agency. Somewhere around 1978-79, the 
petitioner began suspecting her of infidelity. 
According to him, when he questioned the 
respondent of her adulterous behaviour. She ad- 
mitted the same and asked to be pardoned. The 
wife denies this. She says, she never made any such 
admission and that the allegation is a totally false 
one. From 1980 onwards the petitioner was mak- 
ing attempts to obtain a divorce by consent. The 
respondent was not willing. On May 28, 1985, he 
instituted the present petition for divorce in the 
District Court, Delhi. The divorce petition runs 
into more than 160 paragraphs. The main ground 
is adultery. According to husband, the wife is an 
incorrigible adulteress. The respondent filed the 
written statement denying the allegations. The 
written statement, if anything, is even lenghthier 
and more voluminous than the divorce petition. 
She has denied the allegation in toto. According to 
her, the husband is like Othello - a pathologically 
suspicious character. 

4. On February 5, 1986, the petition for divorce 
was withdrawn and transferred to the High Court 
of Delhi. It was assigned to Justice H.C.Goel. The 
learned Judge struck out a large number of para- 
graphs from the petition for divorce. Against the 
order of the learned Judge, the petitioner 
approached this Court by way of an appeal which 
was allowed on February 19, 1987. On that occa- 
sion, this Court directed the learned Chief Justice 
of the Delhi High Court to nominate a learned 
Judge to take up the divorce petition and dispose 
it of as expeditiously as possible. It was directed 
that the matter may be heard on day-to-day basis 
as far as possible. 

5. In May, 1987, the petitioner filed an interlocu- 
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toryapplication before the High Court for passing 
a decree of divorce on the basis of the averments 
made by the respondent in her written statement/ 
counter. According to him, those allegations 
amounted to cruelty against him and furnished 
adequate grounds for passing a decree of divorce. 
He then filed an application in this Court to 
withdraw the said interlocutory application to the 
file of this Court and grant the relief prayed for by 
him. This court refused to doso. Theinterlocutory 
application filed by him was dismissed by the High 
Court. Thereafter, he amended his petition for 
divorce and again filed another interlocutory 
application for granting divorce on the basis of the 
averments made by the respondent in her written 
statement. This application too was dismissed by 
the High Court. It is stated that the Special Leave 
Petition filed against the same was also dismissed 
by this Court. The trial is in progress now. Peti- 
tioner’s evidence is over and the wife’s statement 
is being recorded. At this stage, the present appli- 
cation [.A.No.1 of 1993 is filed in Civil Appeal 
No.424 of 1987 (which was disposed of an Febru- 
ary 19, 1987). The prayer in the application is to 
give appropriate directions for speedy disposal of 
the divorce petition. In this application the peti- 
tioner has made the following averments; the 
petition for divorce is pending over the last 8 
years. The respondent has indulged in dilatory 
tactics to protract the litigation. The respondent 
spent more than 11 months in cross-examining the 
petitioner alore (February 19, 1992 to January, 
1993). While the examination-in-chief is mere 30 
pages, the cross-examination runs into more than 
150 pages most of it irrelevant and unnecessary. 
The trial Judges are unable to stop the vexatious 
cross-examination by the counsel for the respon- 
dent. The repeated directions from this Court to 
dispose of the divorce petition as expeditiously as 
possible and on day-to-day basis did not have the 
desired effect. As many as five learned Judges of 
the High Court have tried this matter, but still it is 
at thestage ofrecording of evidence. The evidence 
of the respondent-wife is yet to be completed. As 
a matter of fact, on May 1, 1991, this Court was 
constrained to observe: “We are inclined to agree 
with the counsel for the petitioner that the direc- 
tions have not been followed and the matter has 
unnecessarily been protracting. We request the 
learned Chief Justice of the High Court to person- 
ally look into the matter and allot the case to a 
learned Judge on the appellate side who can deal 


with the matter day-to-day and have it disposed of 
within a reasonable time, say, within three to four 
months from today.” The petitioner complains 
that even though a period of more than 28 months 
has elapsed since the said order, the matter is still 

at the stage of trial. 

6. In her counter filed to this application, the 

respondentstated that she is in no way responsible 

for the delay in disposal of the divorce petition and 

that in fact the petitioner himself is responsible 

for the delay. She submitted that almost every 

order passed by the Delhi High Court was chal- 

lenged by him by way of Special Leave Petition in 

this Court and that he has also been making alle- 

gations against the learned Judges trying the peti- 

tion as and when they passed orders unfavourable 
to him. 

7. In this application (I.A.No.1 of 1993), this Court 

directed on May 3, 1993, both the parties to be 
present in person in the court with a view to 

explore the possibility of a setlement. On the next 

date, Łe, May 7, 1993, the respondent was not 

present. The matter was adjourned to July 19, 

1993. On July 19, 1993 the parties were heard for 

sometime and the court suggested to the parties to 

find a via-media to settle the matter. The parties 

sought for a short adjournment. The matter was 

adjourned to August 6, 1993. On 6th August, the 
matter was again adjourned to 16th August on 
which date we were told that the parties could not 
arrive at any settlement, whereupon the argu- 
ments of the counsel for the parties were heard. In 
the background of the orders of this Court madein 
this I.A., referred to above, learned counsel for the 
petitioner reitered his plea to grant a divorce on 
the ground of cruelty eivdenced by the averments 
in her counter and the questions put to him in the 
cross-examination. Counsel submitted that the 
marriage between the parties has broken down 
irretrievably. Having regard to the nature of alle- 

gations and counter allegations made by the par- 

ties against each other there is hardly any room for 
their coming together. The petitioner has been 
trying to obtain divorce right from the year 1980. 

For five years he tried to get it by consent, failing 
which he approached the court. Eight years have 
passed by and in spite of the repeated orders of this 

Court, even the trial is not yet over. The petitioner 
is now 55 years old. A good part of the life of both’ 
the parties has been spent in rancour and litigation. 
Dehors the allegations ofadultery originally made 
in the petition for divorce, the petitioner is 
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entitled to divorce on the basis of the additional 
ground put in by way of amendment viz., cruelty, 
mental cruelty by wife. The averments made in her 
counter and the questions put by her counsel in 
the cross-examination of the petitioner do consti- 
tute clear acts of cruelty. In view of the said aver- 
ments/questions, no further material is necessary 
to establish the said additional ground. In her 
written statement, the respondent has alleged that 
the petitioner is “suffering from mental hallucina- 
tion” that his is a “morbid mind....... for which he 
needs expert psychilatric treatment” and further 
that “the petitioner is suffering from paranold 
disorder. He needs expert psychological treat- 
ment..... He is incoherent in his thinking... the 
petitioner is a mental patient. The petitioner needs 
treatment by a psychiatrist to whom he was 
directed by his own sister..... He is a patient and 
needs treatment and restoration of normal mental 
health..... The petitioner needs psychological treat- 
ment to make him act a normal person” and soon 
and so forth. In the cross-examination of the peti- 
tioner, the Senior Advocate appearing for the 
respondent-wife put several questions suggesting 
that the petitioner and the several members of his 
family including his grandfather are lunatics and 
that a streak of insanity is running in the entire 
family. When he protested against the said ques- 
tions, the learned Senior Advocate made the fol- 
lowing statement in the court “all of your (peti- 
tioner’s) family including your grandfather and 
others are lunatics with streaks ofinsanity running 
in the entire family; this is the respondent’s case; 
and that is why these questions have been asked.” 
The said questions were put and the said state- 
ment was made by her Advocate at the instruc- 
tions of the respondent. Notwithstanding the dis- 
misal of a similar application by the Delhi High 
Court and the dismissal ofa special leave petition 
there-against by this Court, this is a fit and proper 
case and this is the most appropriate stage at 
which the petitioner should be ganted divorce on 
the ground of cruelty. The situation has come 
intolerable, says the counsel. 

8. The learned counsel for the respondent, on the 
other hand, reiterated his submission that the 
respondent was not responsible for the delay; that 
in fact the petitioner has himself been delaying the 
proceedings and that the questions put to him in 
cross-examination and the defence taken in the 
written statement are merely the reactons of the 
wife to unjustified and unwarranted aspersions 
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cast upon her character. The respondent has only 
been trying to explain that the several serious 
allegations levelled against her are the products of 
a sick mind and are mere figments of his imagina- 
tion. She submitted that her children and even the 
sisters and mother of the petitioner are siding her 
in this dispute and that the petitioner alone, alien- 
ated from his entire family, is persecuting her. It is 
submitted that she is only trying to defend her 
honour, self-respect and standing in society. It is 
pointed out that she is holding a fairly high office 
ina PublicSector Corporation and it is her duty to 
herself, her children and to the families of her 
husband and herself to disprove the unfounded 
allegations levelled against her. She has submitted 
that she is not agreeable to divorce on any ground 
whatsoever and that she is always prepared to live 
with the petitioner. It is only the petitioner who is 
keeping himself away from her company and has 
confined himself to one room,whereas she, her 
children and her mother-in-law live in the house 
as usual. 

9. It is said that marriages are made in Heaven, 
that may be so, but this one has turned into a Hell 
for sure. The allegations and the counter-allega- 
tions are indicative of the intense hatred and 
rancour between the parties. Any reconciliation is 
out of question. The question before us is whether 
in all the facts and circumstances of the case, what 
should we do? Three courses are open. One is to 
look to the prayer in the application and reject it 
in view of two earlier directions to the same effect. 
Two, make another request (third one) to’ the 
High Court to dispose of the matter expeditiously 
and three, to explore whether any solution can be 
found to the predicament in which the parties are 
now placed. So far as the first two alternatives are 
concerned, it may be noted, there have been two 
such directions by this Court earlier, one in the 
year 1987 and the other in the year 1991. The 
advisability of a third such direction request is 
open to question. If two such requests/directions 
had no effect, it is doubtful that a third direction 
would yield any better result. It may bean exercise 
in futility besides being inadvisable. In the facts 
and circumstances of this case, we are inclined to 
explore the third alternative. 

10. That this is a rather unusual case can hardly be 
disputed. The divorce petition has been pending 
for more than 8 years. With a view to expedite its 
disposal it was transferred from the District Court 
to the High Court. This Court repeatedly requested 
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(in 1987 and 1991) the High Court to try the 
matter on a day-to-day basis and dispose it of 
expeditiously. The petition is still at the stage of 
trial. It is not possible for us to apportion the 
blame. Fach side attributes it to the other. Five 
learned Judges of the High Court'have tried their 
hand at the case, but it still remains at the stage of 
trial. The cross-examination of the petitioner alone 
took one full year. The cross-examination of the 
respondent is yetto begin. Having regard to the 
number of allegations made by the petitioner in 
his divorce petition and the material relied upon 
by him, it may safely be presumed that the cross- 
examination of the respondent would take as much 
time as the cross-examination of the petitioner, if 
not more. Each party, it appears, is out to punish 
the other for what the other is upposed to have 
said or done. This appears to be the single thought 
ruling their lives today. A good part of the life of 
both the parties is consumed in this litigation and 
yet the end is notin sight. The assertion of the wife 
that she wants to live with the husband even now, 
appears to be but a mere assertion. After all the 
allegations made against her in the petition and 
the allegations levelled by her against the peti- 
tioner, living together is out of question. Reap- 
prochment is not in the realm of possibility. For 
the parties to come together, they must be super- 
humans, which they are not. The parties have 
crossed the point of no return long ago. The 
nature of the allegations levelled against each 
other shw the intense hatred and animosity each 
bears towards the other. The marriage is over 
except in name. The desirability of allowing the 
continuation of the divorce proceedings in the 
particular facts and circumstances of this case, is 
open to grave doubt. The matter may take more 
than a year-at the minimum-to conclude in the 
High Court ahd then there is the right of appeal to 
the losing party. Bith the parties are well-settled. 
The children are grown-up and are on their own. 
It is significant to note that this is not a case where 
allegations are made only be one party against the 
other; both have levelled serious allegations against 
the other. The husband calls the wife an adulteress 
and the wife calls the husband a lunatic. 

11. The question, however, is whether the allega- 
tions made by the respondent-wife do constitute 
mental cruelty. The allegations in her written 
statement and her counsel’s explanatory state- 
ment in court have already been set out hereina- 
bove. The respondent has asserted in her written 


statement that she “has every right to make cor- 
rect statement of facts to defend hersclf against 
the wanton, imaginary and irresponsible allega- 
tions”. 
12 Clause (ia) of Sec.13 specifies cruelty as one of 
the grounds of divorce. Inso far as relevant, Sec.13 
reads: 
“Sec.13: Divorce: (1) Any marriage solemnised, 
whether before or after the commencement of 
this Act, may, on a petition presented by either 
the husband or the wife, he dissolved by a 
decree of divorce on the ground that the other 
party. 
(ia) has after the solemnization of the mar- 
riage treated the petitioner with cruelty.” 
13. Cruelty contemplated by thesub-clause is both 
physical and mental. We are concerned herein 
with the latter. It is not possible to define ‘ mental 
cruelty’ exhaustively. As observed by Lord Reid in 
Gollins y. Gollins, 1964 A.C. 644: 
“No one has ever attempted to give a compre- 
hensive definition of cruelty and I do not in- 
tend try to do so. Much must depend on the 
knowledge and intention of the respondent, 
on the nature of his (or her) conduct, and on 
the character and physical or mental weak- 
nesses of the spouses, and probably no general 
Statement is equally applicable in all cases 
except the requirements that the partyseeking 
relief must show actual or probable injury to 
life, limb or health. 
It is easy to see that the origin of this require- 
ment is the decision in the well-known case of 
Russel v. Russel. 
To the same effect are the observations of Lord 
Pearce (at 695): 
“It is impossible to give a comprehensive defi- 
nition of cruelty, but when reprehensible con- 
duct or departure from normal standards of 
conjugal kindness causes injury to health oran 
apprehension of it, it is, I think, cruelty if a 
reasonable person, after taking due account of 
the temperament and all the other particular 
circumstances would consider that the 
conduct complained of is such that this spouse 
should not be called on to endure it...... 
I agree with the Lord Merriman whose prac- 
tice in cases of mental cruelty was always to 
make up his mind first whether there was 
injury or apprehended injury to health. In 
the light of that vital fact the court has then 
to decide whether the sum total of the 
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reprehensible conduct was cruel. That depends 
on whether the cumulative conduct was suffi- 
ciently weighty to say that from a reasonable 
person’s point of view, after a consideration of 
any excuse which this respondent might have 
in the circumstances, the conduct is such that 
this petitioner ought not to be called on to 
endure it..... 
The particular circumstances of the home, the 
temperaments and emotions of both the par- 
ties and their status and their way of life, their 
past relationship and almost every circum- 
stance that attends the act or conduct com- 
plained of may all be relevant.” 
14. The reference to “injury to life, limb or health” 
in the above passages must be understood in the 
context of the requirements of the divorce law 
then obtaining in the United Kingdom. 
15. The change of law brought about by the Hindu 
Marriage Laws (Amendment) Act, 1976 deserve 
notice. Prior to the said Amendment Act, cruelty 
was not a ground for claiming divorce under the 
Hindu Marriage Act. It was a ground only for 
claiming judicial separation under Sec.10. By the 
said Amendment Act, cruelty was made a ground 
for divorce as well evidently in recognition of the 
changing mores of the Society. While doing so, it 
is significant, the words “as to cause a reasonable 
apprehension in the mind of the petitioner that it 
will be harmful or injurious for the petitioner to 
live with the other party,” qualifying the expres- 
sion “cruelty” in Sec.10(1)(b), were omitted by 
Parliament. It is, therefore, not necessary for the 
party claiming divorce to prove that the cruel 
treatment is of such a nature as to cause an appre- 
hension-a reasonable apprehension- in his/her 
mind that it will be harmful or injurious for him/ 
her to live with the other party. Now what does this 
change mean? Surely, the deletion of the said 
words could not have been without a purpose. The 
cruelty of the nature described in Sec.10(1)(b) has 
been explained in this Court’s decision in Dastane 
v. Dastane, A.I.R. 1975 S.C. 1534. Chandrachud, J., 
speaking for the Bench, held that where an allega- 
tion of cruelty is made, the inquiry has to be 
“whether the conduct charged as cruelty is ofsuch 
a character as to cause in the mind of the peti- 
tioner a reasonable apprehension that it will be 
harmful or injurious for him to live with the 
respondent.” The learned Judge held further: “it 
is not necessary, as under the English Law, that the 
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cruelty must be of such a character as to cause 
“danger” to life, limb or health or as to give rise to 
a reasonable apprehension of such a danger. Clearly, 
danger to life, limb or health or a reasonable 
apprehension of it is a higher requirement than a 
reasonable apprehension that it is harmful or 
injurious for one spouse to live with the other....... 
But under Sec.10(1)(b), harm or injury to health, 
reputation, the working-career or the like, would 
be an important consideration in determining 
whether the conduct of the respondent amounts 
to cruelty. Plainly, what we must determine is not 
whether the petitioner has proved the charge of 
cruelty having regard to the principles of English 
Law, but whether the petitioner proves that the 
respondent has treated him with such cruelty as to 
cause a reasonable apprehension in his mind that 
it will be harmful or injurious for him to live with 
the respondent.” This requirement is no longer 
present in Sec.13(1)(ia). 

16. If so, the question arises what kind of cruel 
treatment does clause (ia) contemplate? In par- 
ticular, what is the kind of mental cruelty that is 
required to be established? While answering these 
questions, it must be kept in mind that the cruelty 
mentioned in clause (ia) is a ground now for 
divorce as well as for judicial separation under 
Sec.10. Another circumstance to be kept in mind 
is that even where the marriage has irretrievably 
broken down, the Act, even after the 1976 (Amend- 
ment) Act, does not permit dissolution of mar- 
riage on that ground. This circumstance may have 
to be kept in mind while ascertaining the type of 
cruelty contemplated by Sec.13(ia). 

17. Mental cruelty in Sec.13(1)(ia) can broadly be 
defined as that conduct which inflicts upon the 
other party such mental pain and suffering as 
would make it not possible for that party to live 
with the other. In other words, mental cruelty 
must be of such a nature that the parties cannot 
reasonably be expected to live together. The situ- 
ation must be such that the wronged party cannot 
reasonably be asked to put up with such conduct 
and continue to live with the other party. It is not 
necessary to prove that the mental cruelty is such 
as to cause injury to the health of the petitioner. 
While arriving at such conclusion, regard must be 
had to the social status, educational level of the 
parties, the society they move in, the possibility or 
otherwise of the parties ever living together in 
case they are already living apart and all other 
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relevant facts and circumstances which it is nei- 
ther possible nor desirable to set out exhaustively. 
What is cruelty in one case may not amount to 
cruelty in another case. It is a matter to be deter- 
mined in each case having regard to the facts and 
circumstances of that case. If it is a case accusa- 
tions and allegations, regard must also be had to 
the context in which they were made. 
18. At this stage, we may refer to a few decisions of 
this Court rendered under Sec.13(1)(ia). In Shobha 
Raniv. Mudhukar Reddi, (1988)1 S.C.C. 105: (1987)4 
J.T. 433, Justice K Jagannatha Shetty, speaking 
for the ‘Division Bench, held: 
“Sec.13(1)(ia) uses the words “treated the 
petitioner with cruelty”. The word “cruelty” 
has not been defined. Indeed it could not have 
been defined. It has been used in relation to 
human conduct or human behaviour. It is the 
conduct in relation to or in respect of matri- 
monial duties and obligations. It is a course of 
conduct ofone which is adversely affecting the 
other. The cruelty may be mental or physical, 
intentional or unintentional. If it is physical 
the court will have no problem to determine it. 
Itisa question of fact and degree. If it is mental, 
the problem presents difficulty. It is a question 
of fact and degree. Ifit is mental, the problem 
presents difficulty. First, the enquiry must begin 
as to the nature of the cruel treatment. Second, 
the impact of such treatment on the mind of 
the spouse. Whether it caused reasonable 
apprehension that it would be harmful or inju- 
rious to live with the other. Ultimately, it is a 
matter of inference to be drawn by taking into 
account the nature of the conduct and its effect 
or the complaining spouse. There may, how- 
ever, be cases where the conduct complained 
of itself is bad enough and per se unlawful or 
illegal. Then the impact or the injurious effect 
on the other spouse need not be enquired into 
or considered. In such cases, the cruelty will be 
established if the conduct itself is proved or 
admitted. be 
It will be necessary to bear in mind that there 
has been marked change in the life around us. 
In matrimonial duties and responsibilities in 
particular, we find a sea change. They are of 
varying degrees from house to house or person 
to person. Therefore, when a spouse makes 
complaint about the treatment of cruelty by 
the partner in lifeor relations, the court should 
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not search for standard in life. A set of facts 
stigmatised as cruelty in one case may not be so 
in another case. The cruelty alleged may largely 
depend upon the type of life the parties are 
accustomed to or their economic and social 
œnditions. It may also depend upon their culture 
and human values to which they attach impor- 
tance. We, the judges and lawyers,therefore, 
should not import our own notions of life, We 
may not goin parallelwith them. There may be 
a generation gap between us and the parties. It 
would be better if we keep aside our customs 
and manners. It would be also better if we less 
depend upon precedents. Because as Lord 
Denning said in Sheldon v. Sheldon, (1966)2 
AIl E.R. 257, 259 “the categories of cruelty are 
not closed”. Each case may be different. We 
deal with the conduct of human beings who are 
not generally similar. Among the human being 
there is no limit to the kind of conduct which 
may constitute crucity. New type of cruelty 
may crop up in any case depending upon the 
human behaviour, capacity or incapability to 
tolerate the conduct complained of. Such is 
the wonderful (sic.) realm of cruelty.” 
It was a case where the wife was a post graduate in 
Biological Science while the husband was a doc- 
tor. The wife moved the Court for divorce on the 
ground of cruelty. According to her, she had an 
amount of Rupees two lakhs in Fixed Deposit ina 
bank apart from a house property, that her mother- 
in-law used to make constant demands of money, 
and that the respondent-husband supported his 
mother therein. She did not report the same to her 
parents because she was afraid that ifshe informed 
her parents, something may be done to her. The 
respondent-husband himself admitted in a letter 
written to the wife that the demand for dowry by 
his parents was nothing wrong. On the above facts, 
it was held that the ground of cruelty was estab- 
lished and divorce was granted. The following 
further observations of Shetty, J. appear to us 
relevant: 
“Sec.13(1)(ia) of the Hindu Marriage Act 
provides that the party has after solemnization 
of the marriage treated the petitioner with 
cruelty. What do these words mean? What 
should be the nature of cruelty? Should it be 
only intentional, wilful or deliberate? Is it 
necessary to prove the intention in matrimo- 
nial offence? We think not. We have earlier 
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said that cruelty may be any kind and any 
variety. It may be different in different cases. It 
is in relation to the conduct of parties to a 
marriage. That conduct which is complained 
of as cruelty by one spouse may not be so for 
the other spouse. There may be instances of 
cruelty by the unintentional but inexcusable 
conduct of any party. The cruel treatment may 
also result by the cultural conflict of the spouse. 
In such cases, even if the act of cruelty is 
established, the intention to commit suicide 
cruelty cannot be established. The aggrieved 
party may not get relief. We do not think that 
that was the intention with which the Parlia- 
ment enacted Sec.13(1)(ia) of the Hindu 
Marriage Act. The context and the set up in 
which the world ‘cruelty’ has been used in the 
section, seems to us, that intention is not a 
necessary element in cruelty. That word has to 
be understood in the ordinary sense of the 
term in matrimonial affairs. If the intention to 
harm, harass or hurt could be inferred by the 
nature of the conductor brutal act complained 
of, cruelty could be easily established. But the 
absence of intention should not make any 
difference in the case,if by ordinary sense in 
human affairs, the act complained of could 
otherwise be regarded as cruelty. The relief to 
the party cannot be denied on the ground that 
there has been no deliberate or wilful ill-treat- 
ment.” 
19. In Smt.Chanderkala Trivedi v. Dr.S.P. Trivedi, 
(1993)3 Scale 541: (1993) 4 J.T. 644, the husband 
sued for divorce on the ground of cruelty by wife. 
The wife filed a written statement wherein she 
attributed adultery to the husband. In reply thereto 
the husband put forward another allegation against 
the wife that she was having undesirable associa- 
tion with young boys. Considering the mutual 
allegations, R.M. Sahai, J., speaking for Division 
Bench, observed: 
“Whether the allegation of the husband that 
she was in the habit of associating with young 
boys and the findings recorded by the three 
courts are correct or not but what is certain is 
that once such allegations are made by the 
husband and wife as have been made in this 
case then it is obvious that the marriage of the 
two cannot in any circumstance by continued 
any further. The marriage appears to be prac- 
tically dead as from cruelty alleged by the husband 
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it has turned out to be at least intimacy of the 
husband with a lady doctor and unbecoming 
conduct of a Hindu wife.” 
20. It was argued on behalfof the husband that the 
wife has failed to established the charge of adul- 
tery levelled against him and that the charge of 
adultery must be proved beyond reasonable doubt. 
Dealing with the argument, the learned Judge 
observed: 
“But we do not propose to examine it as we are 
satisfied that the marriage is dead and the 
findings of fact cannot be set aside by this 
Couri except that the appeal can be sent back 
to Division Bench to decide it again, which 
would mean another exercise in futility leading 
to tortuous litigation and continued agony of 
the parties.” 
21. In the light of the principles enunciated here- 
inabove, we may now examine whether the allega- 
tions made by wife in her written statement and 
the questions put by her counsel to the petitioner 
in cross-examination amount to mental cruelty 
within the meaning of the said sub-clause? The 
relevant portions of the written statement have 
already been set out by us hereinbefore. We have 
also set out in the said paragraph the explanatory 
statement made by the respondent’s counsel in 
courtin justification of the questions put by him to 
the petitioner in his cross-examination. It is true 
that thesaid averments must be read in the context 
in which they were made. At thesame time, it must 
be remembered that the wife was merely defend- 
ing herself against what are, according to her, 
totally unfounded allegations and aspersions on 
her character. It was not necessary for her to go 
beyond that and allege that the petitioner is a 
mental patient, that he is nota normal person, that 
he requires psychological treatment to restore his 
mental health, that he suffering from paranoid 
disorder and mental hallucinations-and to crown 
it all, to allege that he and all the members of his 
family are a bunch of lunatics. It is not as if these 
~ .'s were uttered in a fit of anger or under an 
emotional stress. They were made in a formal 
pleading filed in the court and the questions to 
that effect were put by her counsel, at her instruc-|. 
tions, in the cross-cxamination. Even in her addi- 
tional written statement she has asserted her right 
“to make correct statement of facts to defend 
herself against the wanton, imaginary and irre- 
sponsible allegations”. These are not the mere 
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protestations of an injured wife; they are positive 
assertions of mental imbalance and streak of 
insanity in the mental build-up of the husband. 
The husband is an advocate practising in this 
Court as well as in Delhi High Court. The divorce 
petition is being tried in the Delhi High Court 
itself. Making such allegations in the pleadings 
and putting such questions to the husband while 
he is in the witness-box, is bound to cause him 
intense mental pain and anguish besides affecting 
his career and professional prospects. It is not as if 
the Respondent is seeking any relief on the basis 
of these assertions. The allegations against her 
may not be true; it may also be true that the 
petitioner is a highly suspicious character and that 
he assumes things against wife which are not well- 
founded. But on that ground, to say that the peti- 
tioner has lost his normal mental health, that he is 
a mental patient requiring expert psychological 
treatment and above all to brand him and all the 
members of his family including his grandfather as 
lunatics, is going far beyond the reasonable limits 
of her defence. It is relevant to notice that the 
allegations of the wife in her written statement 
amount in effect to “psychopathic disorder or any 
other disorder” within the meaning of the Expla- 
nation to clause (iii) of Sub-sec.(1) of Sec.13, 
though, she has not chosen to say that account she 
cannot reasonably be expected to live with the 
petitioner-husband nor has she chosen to claim 
any relief on that ground. Even so, allegations of 
‘paranoid disorder’, ‘mental patient’, ‘needs 
psychological treatment to make him act anormal 
person’ etc., are there coupled with the statement 
that the petitioner and all the members of his 
family are lunaticand thata streak of insanity runs 
through his entire family. These assertions cannot 
but constitute mental crvelty ofsuch a nature that 
the petitioner, situated as he is and in the context 
of the several relevant circumstances, cannot rea- 
sonably be asked to live with the respondent there- 
after. The husband in the position of the peti- 
tioner herein would be justified in saying that it is 
not possible for him to live with the wife in view of 
the said allegations. Even otherwise the peculiar 
facts of this case show that the respondent is 
deliberately feigning a posture which is wholly 
unnatural and beyond the comprehension of a 
reasonable person. She has been dubbed as an 
incorrigible adulteress. She is fully aware that the 
marriage is long dead and over. It is her case that 
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the petitioner is genetically insane. Despite all 
that, she says that she wants to live with the peti- 
tioner. The obvious conclusion is that she has 
resolved to live in agony only to make life a miser- 
able hell for the petitioner as well. This type of 
callous attitude in the context of the fact of this 
case, leaves no manner of doubt in our mind that 
the respondent is bent upon treating the peti- 
tioner with mental-cruelty. It is abundantly clear 
that the marriage between the parties has broken 
down irretrievably and there is no chance of their 
coming together, or living together again. Having 
regard to the peculiar features of this case, we are 
of the opinion that the marriage between the 
parties should be dissolved under Sec.13(1)ia) of 
Hindu Marriage Act and we do so accordingly. 
Having regard to the peculiar facts and circum- 
stances of this case and its progress over the last 
eight years-detailed hereinbefore-we are of the 
opinion that it is a fit case for cutting across the 
procedural objections to give a quietus to the 
matter. 

22. Before parting with this case, we think it nec- 
essary to append a clarification. Merely because 
there are allegations and counter-allegations, a 
decree of divorce cannot follow. Nor is mere delay 
in disposal of the divorce proceedings by itself a 
ground. There must be really some extraordinary 
features to warrant grant of divorce on the basis of 
pleadings (and other admitted material) withouta 
full trial. Irretrievable breakdown of the marriage 
is nota ground by itself. But while scrutinising the 
evidence on record to detemine whether the ground 
(s) alleged is made out and in determining the 
relief to be granted, the said circumstances can 
certainly be borne in mind. The unusual step as the 
one taken by us herein ćan be resorted to only to 
clear up an insoluble mess when the court finds it 
in the interest of both the parties. 

23. The petition for divorce H.M. Case No.1 of 
1986 pending in the Delhi High Court is with- 
drawn to the file of this Court and is allowed. The 
marriage between the parties is dissolved. In the 
circumstances, the allegations levelled by the 
petitioner against the wife are held ‘not proved’. 
The honour and character of the respondent-wife 
stands vindicated. 

24. There shall be no order as to costs. 


BS. Petition allowed. 


10 ‘The Madras Law Journal Reports - (Supreme Court) 


IN THE SUPREME COURT OF INDIA. 
Present: R.M.Sahai, S.P.Bharucha and 
N.Venkatachala, JJ. - i 

W.P.(C) Nos.12486-87 of 1984 (under Art.32 of 
the Constitution of India) with C.A.No.4807 of 
1984, S.L.P.(C) No.6457 of 1990 and S.L.P.(C) 
No.3746 of 1992 3rd December, 1993. 


Palghat Jilla Thandan Samudhaya Samrakshna 


Samithi and another ... Petitioners 
v. 
State of Kerala and another ... Respondents. 


Constitution of India (1950), Art.341 read with 
Constitution (Scheduled Castes) Order, 1950 - Order 
Specifying Caste - ‘Thandan’ community listed as a 
Scheduled Caste for the Purpose of the entirety of the 
State of Kerala - State Government, ifcannotify that 
a section of Ezhavas/Thiyyar of Malabar area and of 
certain taluks of Trichur District called Thandans 
were not to be treated as a Scheduled Caste - Modi- 
fication of effect of Order how to be made. 
Art.341 of the Constitution empowers the Presi- 
dent to specify not only castes, races or tribes 
which shall be deemed to be Scheduled Castes in 
relation to a State but also ‘parts of or groups 
within castes, races or tribes’ which shall be deemed 
to be scheduled castes in relation to a State. By 
reason of Art.341, a part or group or section of a 
caste, race or tribe which, as a whole, is not speci- 
fied as a Scheduled Caste may be specified as a 
Scheduled Caste. Assuming, therefore, that there 
is a section of the Ezhavas/Thiyyas Community 
(which is not specified as a Scheduled Caste) 
which is called Thandan insome parts of Malabar 
area, that section is also entitled to be treated asa 
Scheduled Caste, for Thandans throughout the 
State are deemed to be a Scheduled Caste by 
reason of the provisions of the Scheduled Castes 
order as it now stands. Once Thandans through- 
out the State are entitled to be treated as a Sched- 
uled Caste by reason of the Scheduled Castes 
order as it now stands, it is not open to the State 
Government to say otherwise, as it has purported 
to do in the 1987 order. The judgments in Srish 
Kumar Choudhury v. State of Tripura and others, 
1990 S.C.C. (Supp.) 220, B.Basavalingappa v. 
D.Munichinnappa, A.1.R. 1965 S.C. 1269: (1965)2 
S.CJ. 153: (1965)1 S.C.R. 316 and Bhaiyalal v. 
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Harikishan Singh and others, (1965)2 S.C.R. 877, 
leave no doubt that the Scheduled Castes Order 
has to be applied as itstands and no enquiry can be 
held or evidence let in to determine whether or 
not some particular community falls within it or 
outside it. No action to modify the Scheduled 
Castes Order except as contemplated by Art.341 is 
valid. [Paras. 16 & 18] 
Cases referred to: 

Srish Kumar Choudhury v. State of Tripura and 
others, 1990 S.C.C. (Supp.) 220. [Paras. 17, 20] 
BBasavalingappa v. D.Munichinnappa, A.LR. 1965 
S.C. 1269: (1965) 2 S.CJ. 153: (1965)1 S.C.R. 316. 
[Para. 17] 

Bhaiyalal v. Harikishan Singh and others, (1965)2 
S.C.R. 877. [Para. 17] 

Dina v. Narayan Singh, 38 FIR. 212. [Para. 20] 
Bhaiya Ram Munda v. Anirudh Patar, A.I.R. 1971 
S.C. 2533: (1971)1 S.C.J. 670: (1971) 1 S.C.R. 804: 
(1971)2 S.C.A. 229. [Para. 20] 

C.Sitaramiah, Senior Advocate and N.Sudhakaran, 
Advocate with him, for Petitioners in W.P.No.12486 
and 12487 and C.A.No.4807 of 1984. 
S.Sukumaran, Senior Advocate and N.Sudhakaran, 
Advocate with him, for Respondent in 
S.L.P.No.6457 of 1990 and 3746 of 1992. 
A.Ahmed, Additional Solicitor General, G. V Iyer, 
Senior Advocate and M.A.Firoz, Advocate with 
them, for Respondent. 

The Judgment of the Court was delivered by 
Bharucha, J.: Leave granted in the two special 
leave petitions, S.L.P.(C)Nos.6457 of 1990 and 
3746 of 1992. - 

2. The principal question that arises in these writ 
petitions and appeals is in regard to the validity of 
the decision of the State of Kerala not to treat 
members of the Thandan community belonging to 
the erstwhile Malabar District, including the pres- 
ent Palghat District, of the State of Kerala as 
members of the Scheduled Castes. 

3. The writ petitions pray that the State Govern- 
ment should continue to grant to members of the _ 
Thandan community belonging to the erstwhile 
Malabar district, including the present Palghat 
district, all the benefits due to a caste included in 
the Schedule to the Constitution (Scheduled Castes) 
Order. 

4. The appeals arise out of a writ petition 
(O.P.No.2421 of 1982) filed in the High Court of 
Kerala by Miss.O.K.Lakshmikutty. She had, inan 
earlier writ petition (O.P.No.2000 of 1980), claimed 
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that she belonged to the Thandan Community 
and, therefore, to a Scheduled Caste and soughta 
direction that she be issued a community certifi- 
cate accordingly. The High Court allowed that 


writ petition. Miss Lakshmikutty had then to file . 


the writ petition out of which the principal appeal 
arises because she was denied admission to the 
first year MLB.B.S. course, 1981-82, in a seat 
reserved for the Scheduled Castes on the ground 
that she was not a Thandan. In the judgment and 
order under appeal, the High Court noted that 
Miss.Lakshmikutty had earlier obtained relief as 
aforesaid. It then noted the affidavit filed on 
behalfofthe State Government in reply to thewrit 
petition before it wherein it was stated that there 
was no Thandan community in the Palghat district 
except in certain parts of Chittur Taluk which 
were formerly part of the erstwhile Travancore 
Cochin State. The State Government had, after 
the inclusion of Thandans in the Scheduled Castes 
Order by reason of the Amendment Act, 1976, 
made enquiries which had revealed that a section 
of Ezhavas/Thiyyas of the Malabar area and cer- 
tain Taluks of Trichur district who were called 
Thandans had nothing in commonwith the Sched- 
uled Caste Thandans. Reference to authoritative 
texts seemed to indicate that there was a serious 
controversy. The High Court, therefore, directed 
the State Government to conduct a public enquiry 
to determine whether there was a community 
called Thandan distinct from Ezhavas in Palghat 
District and in areas other than in the erstwhile 
Chittur Taluk and also in any other place in the 
erstwhile Malabar District. The enquiry was also 
required to determine whether Miss Lakshmikutty 
belonged to the Thandan community. In the 
meantime Miss Lakshmikutty was given provi- 
sional admission to the M.B.B.S., course in a 
reserved seat and it was made clear that if it was 
found that she was not a member of the Thandan 
community entitled to the benefit of reservation, 
she would forfeit her seat. 

5. Upon completion of the M.B.B.S. course 
Miss.Lakshmikutty applied for admission to a 
post-graduate course in a reserved seat and, upon 
being denied admission, filed another writ peti- 
tion before the High Court (O.P.No.2609 of 1989). 
She was given admission subject to the result of 


these matters before us. The appeal arising outof . 


S.L.P.(C) No.6457 of 1990 is filed by the State of 
Kerala thereagainst. » 


6. One K.Swamidasan filed before the High Court 
a writ petition (O.P.No.6780 of 1987) in similar 
circumstances. Hewas also given admission by the 
High Court subject to the result to these matters 
before us. The appeal arising out of S.L.P. (C) 
No.3746 of 1992 is filed by the State of Kerala 
thereagainst. 
7. Art.366(24) defines for the purposes of the 
Constitution of India the expression. “Scheduled 
Castes” to mean “such castes, races or tribes or 
parts of or groups within such castes, races or 
tribes as are deemed under Art. 341 to be Sched- 
uled Castes for the purposes of this Constitution”. 
Art.341 reads thus: 
341 (1) The President may with respect to any 
State or Union Territory, and where it is a 
State after consultation with the Governor 
thereof, by public notification, specify the castes, 
races or tribes or parts of or groups within 
castes, races, or tribes which shall for the pur- 
poses of this Constitution be deemed to be 
Scheduled Castes in relation to that State or 
Union Territory, as the case may be. 
(2) Parliament may by law include in or ex- 
clude from the list of Scheduled Castes speci- 
fied in a notification issued under clause (1) 
any caste, race or tribe or part of or group 
within any caste, race or tribe, but save as 
aforesaid a notification issued under the said 
Clause shall not be varied by any subsequent 
notification. 
8. The Constitution (Scheduled Castes) Order, 
1950, was promulgated by the President in consul- 
tation with the Governors and Rajpramukhas of 
the various States. Part XVI thereof related to the 
then State of Travancore Cochin. At item 22 of 
Part XVI was specified the caste Thandan for the 
purposes of the entire State. The Constitution 
Scheduled Castes (Modification) Order, 1956, 
modified the Scheduled Castes Order. In the listin 
Part V, applicable to the State of Kerala (the 
successor to the State of Travancore-Cochin), at 
item 14, was specified the caste Thandan for the 
purposes of the entirety of the State except Mal- 
abar District. The Scheduled Castes and Sched- 
uled Tribes (Amendment) Act, 1976, came into 
force on 27th July, 1977. In the First Schedule 
thereof, under part VII relative to the State of 
Kerala, Thandan was specified at item 61. In part 
VII only in respect of two castes, namely Boyan 
and Malayan, were specific areas of the State of 
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Kerala designated. In other words, all other castes 
listed in Part VIL, inciuding Thandan, were Sched- 
uled Castes for the purposes of the entirety of the 
State. 
9. On 17th May, 1979 the Government of Kerala 
issued an order which noted that upon the coming 
into force on 27th July, 1977, of the Scheduled 
Castes and Scheduled Tribes (Amenment) Act, 
1976, the Thandan community throughout the 
State of Kerala came to be included in the list of 
Scheduled Castes. Complaints were received and 
reports showed “that there is a section of the 
Ezhavas/Thiyyas of Malabar area and of certain 
Taluks of Trichur District who were called Than- 
dans. These Thandans have nothing in common 
with the Scheduled Caste Thandans. In fact these 
two categories of Thandans are quite different and 
distinct from each other”. It was, therefore, 
ordered that “the applications for the issue of 
Community Certificates to the Thandans ofall the 
four Districts of Malabar area and of the Taluks of 
Thalapilly, Vadakkancherry and Chavakkad in 
Trichur District may be enquired into in detail to 
ascertain whether the applicant belongs to the 
Thandan Community of the Scheduled Castes or 
the Thandan Section of the Ezhava/Thiyya Com- 
munity and while issuing Community Certificates 
to the Thandans who are Sheduled Castes, the 
authorities issuing the certificates in respect of the 
areas mentioned above viz. the four Districts of 
Palghat, Malappuram, Kozhikode and Cannan- 
ore and the Taluks of Thalappilly, Wadakkanch- 
erry and Chavakkad in Trichur District should 
note the name of the Community in the certifi- 
cates as Thandans other than Ezhava or Thiyya”. 
On 15th October, 1984 the Government of Kerala 
issued an order which stated that, having reconsid- 
ered the matter in all its aspects, the 1979 order 
was cancelled and “Thandans throughout Kerala 
would be treated as members of Scheduled Caste 
as existing in the list of Scheduled Castes of this 
State as per Scheduled Castes and Scheduled Tribes 
Orders (Amendment) Act, 1976 and Community 
Certificate issued accordingly”. The 1984 order 
dated was modified by the order of the Govern- 
ment of Kerala dated 24th November, 1987, which 
is under challenge before us. The operative por- 
tion of the 1987 order reads thus: 

“Government have again considered the mat- 

ter in all its aspects and in partial modification 

of the Government order read above as second 
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paper Government now order that persons 
belonging to the Thandan Caste throughout 
Kerala would be treated as members of Sched- 
uled Caste as existing in the list of scheduled 
castes of this State as per the Scheduled Castes 
and Scheduled Tribes Order (Amendment) 
Act, 1976. While issuing such caste certificate 
the Revenue authorities should clarify after 
proper verification that the person concerned 
belongs to Thandan caste and not Ezhava/ 
Thiyya.” 
10. Learned counsel for Miss Lakshmikutty and 
for the petitioners in the writ petitions submitted 
that once a group of persons known by a caste 
name was specified in the Scheduled Castes 
Order, the same was binding upon all. The State 
Government was not empowered to modify the 
same in the manner in which it had purported to 
do by the issuance of the 1987 order. A modifica- 
tion of the Scheduled Castes Order could only be 
made by Parliament under the provisions of Art.341. 
The Thandans of the Malabar area were a distinct 
class from the Ezhavas/Thiyyas. In any event, even 
if it be assumed that there was å section of the 
Ezhayas/Thiyyas community which was called 
Thandan in the Malabar area of the State, that 
section also fell within the scope of the Scheduled 
Castes Order by virtue of the Amendment Act, 
1976, and the State Government was not entitled 
to order to the contrary. 
11. Learned counsel for the State Government 
contended that persons named or called Thandan 
in the Malabar area were not intended to be cov- 
ered by the Scheduled Castes Order and the State 
Government was, therefore, entitled to issue the 
1987 order. 
12. In the first place, we must notice that the 
contention of learned counsel for the State Gov- 
ernment does not accord with the case of the State 
Government put forward on its behalf in the counter- 
affidavit to the writ petition filed by R.B.Pathak, 
Secretary to the State Government in the Harijan 
Welfare department, dated 4th September, 1984. 
In paragraph 4 of the counter-affidavit it is stated 
that after the Amendment Act, 1976, was passed 
by Parliament, “it has come to the notice of the 
Government that in the erstwhile Malabar area, 
particularly in Palghat Jilla, a section of Ezhava/ 
Thiyya community are called Thandans. These 
Thandans are different from the recognised back- 
ward Scheduled Caste Thandans. Such a section of 
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Thandans who are allied to Ezhava/Thiyya Com- 
munity are not entitled to the benefits meant for 
Scheduled Caste Thandans”. In paragraph 6 it is 
stated that the High Court was satisfied “that the 
Thandan community of the erstwhile Malabar 
area, Palghat Jilla is a controversial community 
and that the position is not clear whether this 
community in these areas can be conclusively treated 
as a Scheduled Castes Thandan community”. In 
paragraph 7 the controversy is stated to be “about 
the status of this community in the said malabar 
area, by reason of which the High Court had 
directed the State Government to conduct an 
enquiry”. In paragraph 11 itisstated, “pending the 
proposed investigation into the status of the 
Thandan community in the Malabar area, the 
Thandans from all over Kerala will continue to be 
treated as a Scheduled Caste”. In paragraph 12 it 
is stated, “Based on the report of the proposed 
enquiry, Government will consider the issue and, 
if necessary, the Government will submit neces- 
sary proposals to the Government of India, Parlia- 
ment alone is competent to make any change in 
“the law on the subject”. In paragraph 14(e) it is 
Stated that a study by various authors shows “that 
there are Thandans belonging to the Scheduled 
Caste as well in certain families belonging to back- 
ward classes. Because of this position, it is all the 
more necessary to identify the Thandans belong- 
ing to Scheduled Caste separating the other class 
of Thandans in the Malabar area”. In paragraph 
14(f) it is stated, “The scope of the proposed 
enquiry is to find out whether there is a commu- 
nity called Thandan distinct from Ezhava in Palghat 


District and also in other places in erstwhile Malabar’ 


District”, 

13. From the counter-affidavit it is therefore, clear 
that the case of the State Governmentis that there 
is a community called Thandan which is not 
entitled to the benefits available to Scheduled 
Castes under the Scheduled Castes Order. This 
case is very different from the submission of its 
counsel that persons named or called Thandan in 
the Malabar area are not intended to be covered by 
the Scheduled Castes Order and that the 1987 
order is only intended to exclude such individuals 
named or called Thandan. Patently, in thecircum- 
stances, we must base our decision upon the case 
of the State Government put on oath in the counter- 
affidavit filed on its behalf. 

14. The State Government’s counter-affidavit is 


noteworthy also because it states in paragraphs 11 
that, pending the proposed enquiry into thestatus 
of the Thandan community in the Malabar area, 
Thandans from all over Kerala would continue to 
be treated as a Scheduled Caste, Having regard to 
this statement on oath on its behalf before this 
Court the State Government ought not to have 
issued the 1987 order. Again, in paragraph 12 of 
the affidavit itis stated that the State Government 
would, if necessary, submit the necessary propos- 
als to the Government of India since “Parliament 
alone is competent to make any change in the law 
on the subject”. As we shall hereafter show, this is 
a correct statement of the law which the State 
Government recognised when the counter-affida- 
vit was filed but from which position it would 
appear to have resiled by issuing the 1987 order. 
15. We now proceed upon the basis that the State 
Government is right when it says that there is a 
section of the Ezhavas/Thiyyas community which 
is called Thandan in the Malabar area of the State. 
16, Art.341 empowers the President to specify no 
only castes, races or tribes which shall be deemed 
to be Scheduled Castes in relation to a State bu 
also “parts of or groups within castes, races o 
tribes” which shall be deemed to be Scheduled 
Castes in relation to a State. By reason of Art.341 
a part or group or section ofa caste, race or tribe, 
which as a whole, is not specified as a Scheduled 
Caste, may be specified as a Schedulcd Caste. 
Assuming, therefore, that there is a section of the 
Ezhavas/Thiyyas community (which is not speci- 
fied as a Scheduled Caste) which is called Thandan 
in some parts of Malabar area, that section is also 
entitled to be treated as a Scheduled Caste, for 
Thandans throughout the State are deemed to be 
Scheduled Caste by reason of the provisions of the 
Scheduled Castes Order as it now stands. Once 
Thandans throughout the State are entitled to be 
treated as a Scheduled Caste by reason of the 
Scheduled Castes Order as it now stands, it is not 
open to the State Goyernment to say otherwise, as 
it has purported to do in the 1987 order. 

17. We may usefully draw attention to the judg- 
ment of a bench of three learned Judges of this 
Court in Srish Kumar Choudhury v. State of Tripura 
and others, 1990 S.C.C. (Supp.) 220. This judg- 
ment considered Constitution Bench judgments 
in B.Basavalingappa v. D.Munichinnappa, A.LR. 
1965 S.C. 1269: (1965)2 S.CJ. 153: (1965)1 S.C.R. 
316 and Bhaiyalal v. Harikishan Singh and others, 
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(1965)2S.C.R. 877 and certain other judgments. It 
held that the two Constitution Bench judgments 
indicated that any amendment to the Presidential 
orders could only be by legislation. The court 
could not assume jurisdiction and order an 
enquiry to determine whether the terms of the 
Presidential Order included a particular commu- 
nity. A State Government was entitled to initiate 
appropriate proposals for modification in cases 
where it was satisfied that modifications were 
necessary and, if after appropriate enquiry, the 
authorities were satisfied that a modification was 
required, an amendment could be undertaken as 
provided by the Constitution. 

18. These judgments leave no doubt that the Sched- 
uled Castes Order has to be applied as it stands 
and no enquiry can be held or evidence let in to 
determine whether or not some particular com- 
munity falls within it or outside it. No action to 
modify the plain effect of the Scheduled Castes 
Order, except as contemplated by Art. 341, is 
valid. 

19. The Thandan community in the instant case 
having been listed in the Scheduled Castes Order 
asit now stands, it is notopen to the State Govern- 
ment or, indeed, to this Court to embark upon an 
enquiry to determine whether a section of Ezhavas/ 
Thiyyas which was called Thandan in the Malabar 
area of the State was excluded from the benefits of 
the Scheduled Castes Order. 

20. Learned counsel for the State relied upon the 
decision in Bhaiya Ram Munda v. Anirudh Patar, 
ATR. 1971 S.C. 2533: (19711 S.C.J. 670: (1971)1 
S.C.R. 804: (1971)2 S.C.A. 229, referred to in 
paragraph 15 of the judgment in Srish Kumar 
Choudhury’s case, 1990 S.C.C. (Supp.) 220, for the 
view taken there was that evidence was admissible 
for the purpose of showing what an entry in the 
Presidential Order was intended to mean. In para- 
graphs 8, 9, 10 and 11 of the judgment in Srish 
Kumar Choudhury’s case, the Constitution Bench 
judgments referred to above are discussed, as also 
two other judgments taking the same view. Then, 
in paragraph 14, the judgments of this Court in the 
case of Dina v. Narayan Singh, 38 F.I.R. 212 and 
Bhaiya Ram Munda v. Anirudh Patar, A.LR. 1971 
S.C. 2533: (1971)1 S.C.J. 670: (1971)1 S.C.R. 804: 
(1971)2S.C_A. 229, are referred to and it is stated 
that both were rendered by the same bench of two 
learned Judges. Paragraph 14 goes on to set out 
the substance of the decision in Dina's case and 
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paragraph 15 sets out the substance of the deci- 
sion in Bhaiya Ram's case. In paragraph 16 it is 
said, “these authorities clearly indicate, therefore, 
that the entries in the Presidential Order have to 
be taken as final and the scope of enquiry and 
admissibility of evidence is to find within the limi- 
tations indicated. It is, however, not open to the 
court to make any addition or subtraction from 
the Presidential Order”. There is, therefore, no 
doubt that the court in Srish Kumar Choudhury’s 
case accepted and followed, as it was bound to do, 
the Constitution Bench judgments and nat the 
two-Judge judgments in the Dina and Bhaiya Ram 
Munda’s cases. 

21. The enquiry that was ordered by the High 
Court in the order under appeal to “find out 
whether there was a community called Thandan 
distinct from Ezhavas in Palghat District in areas 
other than in the erstwhile Chittur Taluk and also 
in any other place in erstwhile Malabar District” 
has proceeded to a conclusion on the basis of an 
interim order passed by this Court on 16th Janu- 
ary, 1989. It is not for the State Governmentor for 
this Court to enquire into the correctness of what° 
is stated in the report that has been made thercon 
or to utilise the report to, in effect, modify the 
scheduled Castes Order. It is open to the State 
Government, ifit so deems proper, to forward the 
report to the appropriate authority to consider 
whether the Scheduled Castes Order needs amend- 
ment by appropriate legislation. Until the Sched- 
uled Castes Order is amended, it must be obeyed 
as it reads and the State Government must treat 
Thandans throughout Kerala as members of the 
Scheduled Castes and issue Community Certifi- 
cates accordingly. 

22. K.V.Kumaran, who claims to be the Chairman 
of the Kerala Scheduled Castes Protection Coun- 
cil, sought impleadment to these matters. We 
declined to implead him but we heard him in the 
character of an intervenor. His submission, in the 
main, was that in Malabar Ezhavas/Thiyyas are 
known as Thandans, but this did not mean that 
they belonged to the Scheduled Castes. As we 
have indicated, itis not for this Court to gointo the 
question. It is for the appropriate authority to do 
so and, if satisfied, initiate proceedings to amend 
the Scheduled Castes Order. 

23. In the result, the writ petitions are allowed and 
the State Government is directed to grant to all 
members of the Thandan community, including 
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those belonging to the erstwhile Malabar District 
and the present Palghat District, the benefits due 
to a Scheduled Caste included in the Schedule to 
the Constitution Scheduled Castes Order as 
amended upto date and to issue to them commu- 
nity certificates accordingly. The order of the State 
Government dated 24th November, 1987, is quashed 
and set aside. Civil Appeal No.4807 of 1984 is 
allowed to the extent that the High Court’s direc- 
tions that Miss O.K.Lakshmikutty’s admission to 
the M.B.B.S. coursé and to the post-graduate course 
were provisional are set aside. The appeals by the 
State of Kerala arising from SLP (C) No.6457 of 
1990 and SLP(C)No.3746 of 1992 are dismissed. 
24. There shall be no order as to costs. 


B.S. ---- C/A.No.4807 of 1984 allowed/Appeals by 
State of Kerala dismissed. 


IN THE SUPREME COURT OF INDIA. 


Present: R.M.Sahai, N.P.Singh and S.P.Bharucha, 
JJ. 


Civil Appeal No.1758 of 1980 8th December, 1993. 


Saraswathi and others Appellants 
v 
Lachanna (dcad) through L.Rs. __...Respondents. 


Andhra Pradesh (Telengana Area) Tenancy and 
Agricultural Lands Act (XXI of 1950), Secs.99 and 
103(2) - Suit for redemption of mortgage - Jurisdic- 
tion of Civil Courts, if barred by Sec.99, Civil Proce- 
dure Code (V of 1908), Sec.9. 

Where a particular Act creates a right and also 
provides a forum for enforcement of such right 
and bars the jurisdiction of the Civil Court then 
ouster of the Civil Court jurisdiction has to be 
upheld. But the situation will be different where 
the statute neither creates the right in question 
nor provides any remedy or having created any 
right or liability, no forum for adjudication of any 
dispute arising out of such right or liability is 
provided. In such a situation, the ouster of Civil 


Court’s jurisdiction is not to be easily inferred. 
[Para. 7] 
Sec.99 of the Andhra Pradesh (Telengana Area) 
Tenancy and Agricultural Lands Act which ousts 
the jurisdiction of the Civil Court says in clear and 
unambiguous words that such Civil Court shall 
have no jurisdiction to settle or decide or deal with 
any question which is ‘by or under this Act re- 
quired to be settled, decided or dealt with by the 
Tahsildar, Tribunal or Collector or by the Board 
of Revenue or Government”. If none of the provi- 
sions of the Tenancy and Agricultural Lands Act 
require that a proceeding for redemption of usu- 
fructuary mortgage is to be entertained by Tahsil- 
dar only, it is obvious that the bar of Sec.99 cannot 
operate and the jurisdiction of the Civil Court 
shall not be deemed to have been ousted in respect 
ofsuch suit. Sec.9 of the Code of Civil Procedure 
vests power in the Civil Court to try all suits of a 
civil nature ‘except suits of which their cognizance 
is either expressly or impliedly barred’. If Sec.99 
does not operate as a bar on the power of the Civil 
Court to entertain a suit relating to the redemp- 
tion ofa usufructuary mortgage, then it has rightly 
been held by the courts including the High Court 
that the suit filed on behalf of the plaintiffs- 
respondents was maintainable. Once it is held that 
Sec.99 does not oust the jurisdiction of a Civil 
Court in respect of a suit for redemption, then a 
bar on such power cannot be pleaded on basis of 
Sub-sec.(2) of Sec.103 of the Tenancy and Agri- 
cultural Lands Act which, in spite of the repcal of 
the Prevention of Agricultural Land Alicnation 
Act protects the right or privilege accrued under 
the Act so repealed. [Para. 8] 
Cases referred to: 
Gollapalli Lingam v. Vadla Mallamma, (1959)2 
An.W.R. 497. [Para. 5] 
Rangaraj Gangaram v. Government of Andhra 
Pradesh, (1967)] An.W.R. 12. {Para. 5] 
Abdulla Bin Ali v. Galappa, (1985)2 S.C.C. 54. 
[Para. 6] 
Shiv Kumar Chadha v. Municipal Corporation of 
Delhi, J.T. (1993)3 S.C. 238: (1993)3 S.C.C. 161. 
[Para. 7] 
A.D.N.Rao and A.Subba Rao, for Appellants. 
Subodh Markandeya, for Respondents. 
The Judgment of the Court was delivered by 
N.P.Singh, J.: This appeal is on behalf of the defen- 
dants. The suit in question was filed for 
redemption of the suit property by the plaintiffs/ 
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respondents. It was alleged in the plaint that the 
property mentioned in the schedule of the plaint 
had been mortgaged through a registered deed, in 
favour of the father of the original defendant and 
possession had been also delivered to him. As the 
defendants refused to surrender possession of the 
lands in question, after accepting the amount due, 
necessitated, filing of the suit. 

2. Apart from other defence, a plea was taken on 
behalf of the defendants that the Civil Court had 
no jurisdiction to try the suit in question. The trial 
Court came to the finding that the plaintiffs had 
right to redeem the mortgage, and the Civil Court 
had jurisdiction to entertain the suit. On the afore- 
said findings, the suit was decreed. On appeal 
being filed by the defendants, the learned District 
Judge, affirmed the aforesaid findings of the trial 
Court, including in respect of the jurisdiction of 
the Civil Court to entertain the suit. It was held 
that the suit was not barred by Sec.99 of the 
Andhra Pradesh (Telangana Area) Tenancy and 
Agricultural Lands Act, 1950 (hereinafter referred 
to as the “Tenancy and Agricultural Lands Act”). 
The second appeal filed on behalf of the appel- 
lants, before the High Court was also dismissed, 
affirming the findings of the Trial Court and the 
Courtof Appeal, including in respect of the main- 
tainability of the suit before the Civil Court. 

3. The learned counsel, appearing for the defen- 
dants/appellants, did not question the findings of 
the Courts below on merit, but, according to him, 
in view of Sec.99 of the Tenancy and Agricultural 
Lands Act, which bars the jurisdiction of the Civil 
Court with regard to certain proceeding, the suit 
for redemption ofa mortgage could not have been 
entertained by the Civil Court and the dispute 
should have been left to be determined and to be 
dealt with in accordance with the provisions ofthe 
said Act. It was pointed out that in view of Sec.8(2) 
ofthe Prevention of Agricultural Land Alienation 
Act (No IIT of 1349 Fasli), even a mortgagor had to 
approach the Talukdar for redemption of mort- 
gage and the Civil Court had no jurisdiction to 
entertain the suit. Although the aforesaid Agri- 
cultural Land Alienation Act was repealed by the 
Tenancyand Agricultural Lands Act, even then in 
view of Sec.99, Civil Court shall have no jurisdic- 
tion to settle, decide and deal with any question 
which is by or under the said Act required to be 
settled, decided or dealt with by the Tahsildar, 
Tribunal, Collector, the Board of Revenue or the 
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Government. Sec.99 says: 
“Sec.99. Bar of Jurisdiċćtion: (1) Save as pro- 
vided in this Act no Civil Court shall have 
jurisdiction to settle, decide or deal with any 
question which is by or under this Act required 
to be settled, decided or dealt with by the 
Tahsildar, Tribunal or Collector or by the Board 
of Revenue or Government. 
(2) No order of the Tahsildar, Tribunal or 
Collector or of the Board of Revenue or Gov- 
ernment made under this Act, shall be ques- 
tioned in any Civil or Criminal Court.” 
From a plain reading of the aforesaid section, it is 
apparent that a Civil Court shall have no jurisdic- 
tion to settle, decide or deal with any question 
“which is by or under this Act required to be 
settled, decided or dealt with by the Tahsildar..”. 
In other words, the jurisdiction of the Civil Court 
has been ousted only in respect of such questions 
which are required to be decided or dealt-with 
under the provisions of the Tenancy and Agricul- 
tural Lands Act. In view of the express and unam- 
biguous language of Sec.99, it cannot be disputed 
that if it is found that even a suit for redemption 
has to be decided and to be dealt with under the 
provisions of the Tenancy and Agricultural Lands 
Act, then Sec.99 will operate as a bar on the power 
ofa Civil Court to entertain a suit for redemption. 
4. The different sections of the Tenancy and Agri- 
cultural Lands Act vest power in Tahsildar to 
entertain disputes in connection with the posses- 
sion of the lands. But, the learned counsel, appear- 
ing for the appellants had to concede that none of 
the provisions of the Act prescribe that even asuit 
for redemption can be entertained under the 
provisions of the said Tenancy and Agricultural 
Lands Act by the Tahsildar. Faced with this situ- 
ation, a stand was taken on behalf of the appel- 
lants, that even if, there is no provision under the 
Tenancy and Agricultural Lands Act, to entertain 
a Suit relating to redemption of the mortgage, in 
view of Sec. 103 which has repealed the Prevention 
of Agricultural Land Alienation Act, a proceed- 
ing for redemption ofa mortgage which had been 
executed when thesaid Prevention of Agricultural 
Land Alienation Act was in force, can be enter- 
tained only by the Tahsildar or Talukdar. 
5. Sec. 103 repeals Prevention of Agricultural Land 
Alienation Act. Sub-sec.(2) is as follows: 
“Notwithstanding anything contained in the 
second proviso to Sub-scc.(1) clause (c) of 


1) Saraswathi v. Lachanna (Singh, J.) 17 


Sub-sec.(2) of Sec.10 of the Prevention of 
Agricultural Land Alienation Act (III of 1349 
F) shall for the purposes of the said proviso 
have effect as though for the said clause the 
following clause was substituted, namely: 
‘(c) if the amount received by the mortgagee 
from the mortgagor in case of a simple mort- 
gage or the value of the benefits realised by the 
mortgagee from the possession of land 
together with the amounts paid by the mortga- 
gor to the mortgageein case ofan usufructuary 
mortgage is less than the amount due, the 
‘Collector shall, on the mortgagor paying the 
amounts due in cash, terminate the mortgage 
byan order in writing and ifthe mortgagee isin 
possession of the land, he shall place the 
mortgagor in possession thereof. If the mort- 
gagor fails to pay the amount fee, the Collector 
shall order that the land, if it is already in the 
possession of the mortgagee shall continue to 
be in his possession for such period not exceed- 
ing 10 years, as may be considered by the 
Collector reasonable for the payment of the 
amount due after the expiry of which the land 
shall be restored to the possession of the 
mortgagor.” 
It was submitted that in view of Sub-sec.(2) of 
Sec.103, a mortgagor can still approach the 
Collector for possession of the lands mortgaged, 
on payment of the amounts due. A'reference was 
made to a judgment of the Andhra Pradesh High 
Court, in the case of Gollapalli Lingam v. Vadla 
Mallamma, (1959)2 An.W.R. 497. In that case the 
respondent before the High Court had initiated a 
proceeding for redemption of the mortgage exe- 
cuted by him in the year 1944, before the Collec- 
tor. An objection was taken on behalf of the 
mortgagee, who was the petitioner before the 
High Court, that after the repeal of Prevention of 
Agricultural Land Alienation Act, such applica- 
tion could not be entertained by the Collector. 
The High Court pointed out that there was no 
provision in the Tenancy-and Agricultural Lands 
Act for creating an usufructuary mortgage, as was 
the case under the repealed Act. But then it was 
said after referring to Sub- sec.(2) of Sec.103 of the 
Tenancy and Agricultural Lands Act, that it clearly 
showed an intention to save accrued rights under 
Act IH of 1349-F, the rights, privileges and obliga- 
tions conferred under Act ITI of 1349-F were of a 
special nature and were designed to preventa class 
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of persons from alienating their lands without 
following certain procedure. The rights, privileges 
and obligations, as well as the procedure for en- 
forcing and determining those are specified under 
the Act. The Tenancy and Agricultural Lands Act 
which repealed Act III of 1349-F did not lay down 
any special procedure to work out the rights, 
privileges and obligations already accrued under 
the repealed Act. It was held that an application 
which had been filed for redemption before the 
Collector under the provisions of the repealed Act 
was maintainable. A similar view was expressed in 
the case of Rangaraj Gangaram v. Government of 
Andhra Pradesh, (1967) An. W.R. 12, saying that 
although Sec.103 of the Tenancy and Agricultural 
Lands Act repeals the earlier Act, but it saves the 
rights acquired or accrued and also saves the remedy, 
which was available in order to enforce that ac- 
crued or acquired right. 

6. In the case of Abdulla Bin Alı v. Galappa, (1985)2 
S.C.C. 54, the plaintiff had filed a suit for posses- 
sion and mesne profits against the defendants 
describing them as trespassers. Before filing of the 
suit a proceeding had been initiated under the 
provisions of the Tenancy and Agricultural Lands 
Act alleging that the defendants were the tenants 
and had defaulted the payment of rent for the 
lands in question. In that proceeding, the defen- 
dants disputed the title of the plaintiff to receive 
rent. Thereafter the suit in question was filed. In 
this suit a plea was taken by the defendant that in 
view of Sec.99 aforesaid, such suit was not main- 
tainable before the Civil Court. That plea was 
negatived saying that itwas no doubt true that the 
plaintiffs had alleged that defendant 2 wasa tenant 
buton the denial ofthe tenancy and the title of the 
plaintifs-appellants, they filed a suit treating the 
defendant to be a trespasser and a Suit against a 
trespasser would lie only in the Civil Court and not 
in the revenue court. 

7. Where a particular Act creates a right and also 
provides a forum for enforecement of such right 
and bars the jurisdiction of the Civil Court then 
ouster of the Civil Court jurisdiction has to be 
upheld. But the situation will be different where 
the statute neither creates the right in question 
nor provides any remedy or having created any 
right or liability no forum for adjudication of any 
dispute arising out of such right or liability is 
provided. In such a situation, the ouster of the 
Civil Court’s jurisdiction is not to be easily 
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inferred. Recently this Court, in the case of Shiv 
Kumar Chadha v. Municipal Corporation of Delhi, 
J.T. (1993)3 S.C. 238: (1993)3 S.C.C. 161, has 
examined the aforesaid question in detail. 

8. In the present case, it is an admitted position 
that in the Tenancy and Agricultural Lands Act 
neither there is any provision for seeking permis- 
sion of any revenue authority before exccution of 
an usufructuary mortgage nor a forum has been 
nrovided for adjudication of a dispute relating to 
any usufructuary mortgage. Sec.99 which ousts 
the jurisdiction of the Civil Court, says in clearand 
unambiguous words that such Civil Court shall 
have no jurisdiction to settle or decide or deal with 
any question which is “by or under this Act 
required to be settled, decided or dealt with by the 
Tahsildar, Tribunal or Collector or by the Board 
of Revenue or Government”. If none of the provi- 
sions of the Tenancy and Agricultural Lands Act 
require that a proceeding for redemption of usu- 
fructuary mortgage is to be entertained by Tahsil- 
dar only, it is obvious that the bar of Scc.99 cannot 
operate and the jurisdiction of the Civil Court 
shall not be deemed to have been ousted in respect 
ofsuch suit. Sec.9 of the Code of Civil Procedure 
vests power in the Civil Court to try all suits ofa 
civil nature “except suits of which their cogni- 
zance is either expressly or impliedly barred”. If 
Sec.99 does not operate as a bar on the power of 
the Civil Court to entertain a suit relating to the 
redemption of an usufructuary mortgage, then it 
has rightly been held by the courts, including the 
High Court, that the suit filed on behalf of the 
plaintiffs-respondeats was maintainable. Once it 
is held that Sec.99 does not oust the jurisdiction of 
a Civil Court in respect of a suit for redemption, 
then a bar on such power cannot be pleaded on 
basis of Sub-sec.(2) of Sec.103 of the Tenancy and 
Agricultural Lands Act, which, in spite of the 
repeal of the Prevention of Agricultural Land 
Alienation Act, protects the right or privilege 
accrued under the Act so repealed. 

9. Accordingly, the appeal fails and is dismissed. 
But in the facts and circumstances of the case, 
there shall be no order as to costs. 


BS. 


Appeal dismissed. 
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IN THE SUPREME COURT OF INDIA. 


Present: Kuldip Singh and S.C.Agrawal, JJ. 
Civil Appeal No.5450 of 1993 15th October, 1993. 


Central Board of Secondary Education 
...Appellant 


V. 
Ms. Vinceta Mahajan and another ... Respondents. 


Central Board of Secondary Education Rules, Rule 
36(1)(iv)(a) - Use of unfair means at the examina- 
tion - Candidate having tn possession papers rele- 
vant to the examination in paper concerned - Not 
using the material - possession alone, if would at- 
tract the provisions of the Rule. 
Rule 36(iv)(a) of the Central Board of Secondary 
Education Rules clearly defines the ‘use of unfair 
means at the examination’ and lays down in simple 
language that a candidate having in possession, 
papers relevant to the examination in the paper 
concerned shall be deemed to have used unfair 
meansat the examination. The sine quanon for the 
misconduct under the Rule is the recovery of the 
incriminating material from the possession of the 
candidate. Once the candidate is found to be in 
possession of papers relevant to the examination, 
the requirement of the Rule is satisfied and there 
is no escape from the conclusion that the candi- 
date has used unfair means at the examination. 
The Rule does not make any distinction between 
bona fide or mala fide possession of the incrimi- 
nating material. The High Court reasoning that 
the candidate having not used the material in spite 
of the opportunity available to her, the possession 
alone would not attract the provisions of the Rule 
is not borne out from the plain language of the 
Rule. Maybe, because of strict vigilance in the 
examination hall, the candidate was not in a posi- 
tion to take out the papers from the pencil box and 
use the same. The very fact that she took the 
papers relevant to the examination in the paper 
concerned and was found to be in possession of the 
same by the invigilator in the examination hull is 
sufficient to prove the charge of using unfair means 
by her in the examination under the Rule. 

[Para. 5] 
P.P.Rao,Senior Advocate, Rajeev Sharma, 
T.C.Sharma, Ms.Rajni K Prasad and Neela Sharma, 
Advocate with him, for Appellant. 
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G.Ramaswamy, Senior Advocate, S.K Mehta (for 
M/s.K.L. Mehta and Co.), Advocate with him, for 
Respondents. 
The Judgment of the Court was delivered by 
Kuldip Singh, J.: Special leave granted. 
2. Vineeta Mahajan, respondent in this appeal, 
appeared in Class XII examination conducted by 
the Central Board of Secondary Education, Delhi, 
in the month of March, 1993. She sat for the 
Political Science paper on March 16, 1993 in the 
said examination. During the course of examina- 
tion, the invigilator found the respondent in pos- 
session of written-material in the shape of three 
small pieces of paper kept in the pencil box. The 
matter was reported to the Central Superinten- 
dent. Proceedings in respect of the charge “for 
using unfair means at the examination” were ini- 
tiated by the Result Committee of the Board. The 
respondent was examined by the said Committee 
on July 19, 1993. She admitted having kept the said 
_ papers in the pencil box but shestated that she had 
not used the same while answering the question 
paper. According to her she arrived at the exami- 
nation hall late-due to car puncture on the way- 
and, as such, was utterly confused and panicky and 
in that mental state she forgot to take out the 
papers from the pencil-box before entering the 
examination hall. The Deputy Superintendent of 
the Examination Centre stated before the Com- 
mittee that she had given the usual warning in the 
examination hall about the possession of undesir- 
able material by the examinees. When questioned 
by the Deputy Superintendent the respondent 
answered that she was too tense to hear the warn- 
ing. The Committee found the respondent guilty 
ofusing unfair means at the Examination and asa 
punishment her examination for the year 1993 was 
cancelled. She challenged the ssid order by way of 
a writ petition before the Delhi High Court. The 
High Court allowed thewrit petition and quashed 
the punishment awarded to the respondent. This 
appeal by way of special leave is against the judg- 
ment of the High Court. 
3. Rule 36(1){iv)(a) of the Rules (the rules) for 
unfair means cases framed by the Board which is 
relevant for our purposes is reproduced hereun- 
der: 
*36(1)(iv)(a) If during the course of examina- 
tion, any candidate is found indulging in any of 
the following, he shall be deemed to have used 
unfair means at the examinations; 


(a) having in possession papers, books, notes 
or any other material or information relevant 
to the examination in the paper concerned”. 
4. The High Court allowed the writ petition on the 
following reasoning: 
“The question which arises for our considera- 
tion is, if the positive finding of the result 
committee is that the petitioner had not cop- 
ied then can the provisions of Rule 36(1)(iv) 
be so invoked so as to come to the conclusion 
that the petitioner had been guilty of using 
unfair means. 
It is no doubt true that the said provisions raise 
presumption that the candidate is guilty of 
using unfair means if, inter alia, written mate- 
rial is found on the person in the examination. 
But this is a rebuttable presumption and it can 
be seen whether in fact the material was not 
used.... We find here in this case that the result 
committee, having come to a positive finding 
that the petitioner had not copied despite having 
written material on her person, ought not to 
have imposed any penalty. Having come to the 
conclusion, On facts, that the petitioner had 
not copied, the question of imposing any pen- 
alty merely on the presumption of some writ- 
ten notes being found with the candidate, could 
not be arrived at, on the facts and circum- 
stances of the present case. The decision of the 
respondents of cancelling the result for the 
year 1993 did not flow, in other words, from the 
finding of fact which that authority itself had 
arrived at. This court is merely correcting the 
error which has crept in the impugned order. 
For the aforesaid reasons, this writ petition is 
allowed. The decision of the respondents in 
cancelling the examination of the petitioner 
for the year 1993 is quashed and the respon- 
dents are directed to declare the result of the 
petitioner within two weeks from today”. 
5. We do not agree with the reasoning of the High 
Court. The High Court fell into patent error in 
reading a rebuttable presumption in the language 
of the rule. The Rule clearly defines “the use of 
unfair means at the examination” and lays down in 
simple language that a candidate having in posses- 
sion, papers relevant to the examination in the 


. paper concerned, shall be deemed to have used 


unfair means at the examination, The sine qua 
non, for the misconduct under the rule, is the 
recovery of the incriminating material frortthe 
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possession of the candidate. Once the candidate is 
found to be in possession of papers relevant to the 
examination, the requirement of the Rule is satis- 
fied and there is no escape from the conclusion 
that the candidate has used unfair means at the 
examination. The Rule does not make any distinc- 
tion between bona fide or mala fide possession of 
the incriminating material. The High Court rea- 
soning, that the candidate having not used the 
material inspite of the opportunity available to 
her-the possession alone would not attract the 
provisions of the Rule, in our view, is not borne 
out from the plain language of the Rule. May be, 
because of strict vigilance in the examination hall 
the candidate was not ina position to take out the 
papers from the pencil box and use the same. The 
very fact that she took the papers relevant to the 
examination in the paper concerned and was found 
to bein possession of the same by the invigilator in 
the examination hall is sufficient io_prove the 
charge of using unfair means by her in the exami- 
nation under the Rule. 

6. We allow the appeal, set aside the judgment of 
the High Court dated August 23, 1993 and dismiss 
the writ petition filed by the respondent, Vineeta 
Mahajan before the High Court. No costs. 


B.S. 


Appeal allowed. 


IN THE SUPREME COURT OF INDIA. 


Present: Venkatachaliah, CJ., S.Mohan and 
Dr.A.S.Anand, JJ. 


Civil Appeal No.7015-19 of 1993 16th November, 
1993. 


Union of India ...Appellant 
V. 
Kolluni Ramaiah and others ... Respondents. 


Constitution of India (1950), Art.142 - Civil Proce- 
dure Code (V of 1908), O.41, Rule 22 - Land Acqui- 
sition Act (I of 1894), Sec.8(3) and Requisitioning 
and Acquisition of Immovable Property Act (XXX 
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of 1952) - Land acquired and compensation awarded 
by competent authority - Arbitrator enhancing 
compensation and awarding solatium and interest - 
High Court enhancing compensation and confirm- 
ing award of solatium and interest - Award of sola- 
tium and interest not permussible in view of Supreme 
Court decision in Union of India v. Hari Krishnan 
Khosla (dead) by Lrs., J.T. (1992)5 S.C. 574 - 
Union of India not made party before arbitrator of 
High Court - Union of India filing Special Leave 
petitions before Supreme Court - Orders regarding 
solatium and interest, if can be interfered wuh. 

It is not correct on the part of the respondents to 
contend that the award of the arbitrator had be- 
come final and it cannot be reopened now because 
the matter is still kept alive by the Union of India. 
No doubt, there is a delay of 157 days which the 
Court is prepared to condone in the interests of 


- justice. Once there is patent illegality in the award, 


is this court powerless as not to grant any relief to 
the Union of India which was impleaded neither 
before the arbitrator nor before the High Court? 
Exercising the Court’s powers under Art.142 of 
the Constitution, these Special Leave Petitions 
must be treated as cross-objections before the 
High Court against the award of the arbitrator. 
Under 0.41, Rule 22 of the Code of Civil Proce- 
dure, cross-objections could be filed by a party 
who might have appealed from the decree of the 
Court below but has not done so. No appeal was 
preferred by the Union of India, since it was nota 
party before the arbitrator. In the result, these 
special leave petitions are treated as cross-objec- 
tions under O.41, Rule 22 of the Code of Civil 
Procedure against the award of the arbitrator for 
the limited purposes of setting aside that part of 
the award relating to solatium at the rate of 15% 
and interest at the rate of 6%. [Paras. 10, 11 & 12] 
Cascs referred to: 

Union of India v. Hari Krishan Khosla (dead) by 
Lrs., J.T. (1992)5 S.C. 574. [Para. 5] 

Girish Chandra, Ms.A.Subhashini and C.V.S. Rao, 
for Appellant. 

Vimal Dave, and Subba Rao, for Respondent No.1. 
The Judgment of the Court was delivered by 
Mohan, J.: Delay condoned. Permission to prefer 
Special Leave Petitions granted. 

2. Leave granted. 

3. The facts leading to these appeals are as under: 
Anextent of 6.50 acres of land in village Marripa- 
lam Taluk and District Visakhapatnam was requi- 
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Sitioned for defence purposes in the year 1942. 
Subsequently they were acquired under the Requi- 
sitioning and Acquisition of Immovable Property 
Act, 1952 (Central Act 30 of 1952) (hereinafter 
referred to as the Act) on 11.1.1972 alongwith 
adjoining land of an extent of 68.25 acres. The 
competent authority fixed compensation at the 
rate of Rs.10 per square yard under Sec.8(3) read 
with Rule 9(1) of the Act. Being dissatisfied with 
the compensation, the owners of the property 
sought a reference to the arbitrator. By an award 
dated 23.3.1981, the arbitrator (District Judge) 
awarded compensation at the rate of Rs.15 per 
square yard and solatium at 15% and interest at 
6% from the date of publication of Form 
J.Notification. Accordingly, the enhanced amount 
was deposited in court through Special Petition 
LA (defence) Visakhapatnam. 

4. Still not being satisfied with the decision of the 
arbitrator, the respondent Kolluni Ramaiah and 
three sets of land owners went on appeal to High 
Court of Andhra Pradesh praying for the enhance- 
ment of the rate of compensation fixed by the 
arbitrator. The High Court of Andhra Pradesh 
granted Rs.20 per Square Yard and retained the 
award of arbitrator as regards payment of sola- 
tium at 15% and interest at 6% in all these cases. 
However, it requires to be stated that the appel- 
lant, Union of India was not a party to the pro- 
ceedings either before thearbitrator or before the 
High Court. It is urged that since the enhanced 
compensation and the amount payable as sola- 
tium and interest are substantial, Union of India is 
the main party which has been affected by this 
enhancement. An application was filed before us 
for preferring the: present petitions for special 
leave. 

5. Mr.C. V.Subba Rao, learned counsel for Union 
of India urges that the enhancement of compensa- 
tion is unwarranted. Even otherwise, as on today, 
in view of the authoritative pronouncement of this 
Court in Union of India v. Hari Krishan Khosla 
(dead) by Lrs., J.T. (1992)5 S.C. 574, the award of 
solatium and interest is not permissile, in a case of 
acquisition of property under the Act. Properly 
speaking, the Union of India ought to have been 
made a party both before the arbitrator and the 
High Court. In fact, when the first respondent 
(Kolluni Ramaiah) preferred C.M.A.No.137 of 
1982 before the Andhra Pradesh High Court, it 
was held that the non-inclusion of Union of India 


asa party would be sufficient ground to dismiss the 
case. On these grounds, it is prayed that not only 
the permission to prefer the special leave peti- 
tions be granted but also the award be set aside. 
6. Toa pointed question as to how this Court could 
reach the award of arbitrator by which alone sola- 
tium and interest were granted and they were 
merely retained by the High Court, it was submit- 
ted that where the award of solatium and interest 
is illeggal in view of the judgment of this Court, it 
would be unjust and can be set aside. Even other- 
wise, that part of the award gets merged with the 
judgment of the High Court and, therefore, this 
Court could always interfere. However, it is fairly 
conceded that Union of India would be satisfied if 
without interfering with the actual compensation, 
the part of the award relating to solatium and 
interest is only set aside. 

7. The learned counsel for the respondents would 
submit that the award of arbitrator became final 
not having been appealed against. It is under that 
award, solatium and interest were granted. The 
finality of the award cannot be disturbed in an 
appeal filed by the owners in the High Court, 
unless and until Union of India has filed aseparate 
appeal complaining of the grant of solatium and 
interest: The respondents (owners ofland) cannot 
be worse off for having appealed to the High 
Court. Merely because of the subsequent decision 
of this Court holding that the grant of solatium 
and interest were impermissible to an acquisition 
under the Act that will not permit the Union of 
India to reopen the proceedings. Therefore, the 
application to prefer special leave petitions will 
have to be dismissed. 

8. We have given our careful consideration to the 
above arguments. In view of the categoric pro- 
nouncement of this Court in Union of India’s case, 
J.T. (1992)5 S.C. 874, the award granting solatium 
at the rate of 15% and interest at the rate of 6% 
under the case of acquisition is clearly bad in law. 
9, From the narration of facts, it is clear that the 
arbitrator had awarded compensation at the rate 
of Rs.15 per squareyard together withsolatium at 
the rate of 15% and interest at the rate of 6%. In 
an appeal by the land owners, the amount of 
compensation was alone enhanced to Rs.20 per 
square yard and that part of the award relating to 
solatium and interest was affirmed. No doubt, in 
one sense, the principle of merger would apply. 
But that will cause immense prejudice to the re- 
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spondents (land owners) if we are to interfere on 
the basis of that principle. They cannot be worse 
off for having preferred appeals to the High Court. 
If the present special leave petitions are directed 
against the ultimate judgment of the High Court 
in which the award had merged, what would hap- 
pen if the respondents were to withdraw the ap- 
peals before the High Court now? And thatis what 
the respondents want to do with the leave of this 
Court. 

10. It is not correct on the part of the respondents 
to contend that the award of the arbitrator had 
become final and it cannot be reopened now be- 
cause the matter is still kept alive by the Union of 
India. No doubt, there is a delay of 157 days which 
we are prepared to condone in the interests of 
justice. Once, there is patent illegality in the award, 
as pointed above, is this Court powerless as not to 
grant any relief to the Union of India which was 
neither impleaded before the arbitrator nor be- 
fore the High Court? 

11. Exercising our powers under Art.142 of the 
Constitution, we think that these special leave 
petitions must be treated as cross-objections be- 
fore the High Court against the award of the 
arbitrator. Under 0.41, Rule 22 of the Code of 
Civil Procedure, cross-objections could be filed by 
a party who might have appealed from the decree 
of the court bélow but has not done so. No appeal 
was preferred by the Union of India since it was 
not a party before the arbitrator. If these special 
leave petitions are to be treated as cross-objec- 
tions, in the appeal before the Andhra Pradesh 
High Court, normally we should remit the matter 
to the High Court. In such an event, the enhance- 
ment of compensation from Rs.15 to Rs.20 per 
squareyard and the award of solatium and interest: 
will have to be redetermined. Of course, solatium 
and interest will go, in any event. Then remains 
only the actual quantum of compensation. Inas- 
muchas, Mr.C.V.Subba Rao, learned counsel for 
the Union of India fairly concedes that the award 
of Rs.20 per square yard by the High Court may 
notbe interfered with, we think it is unnecessary to 
remit the matter to the High Court. In our view, 
such a course will not only prolong the issue but 
also would amount to directing the High Court to 
do the obvious. i 

12. In the result, we treat these special leave peti- 
tions as cross-objections under O.41, Rule 22 of 
the Code of Civil Procedure against the award of 
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the arbitrator for the limited purposes of setting 
aside that part of the award relating to solatium at 
the rate of 15% and interest at the rate of 6%. We 
make it clear that the enhancement of compensa- 
tion from Rs.15 per square yard as awarded by the 
arbitrator to Rs.20 per square yard by the High 
Court, is not interfered with. The civil appeals are 
ordered accordingly. There shall be no order as to 
costs. 


B.S. ---- Appeals ordered. 


IN THE SUPREME COURT OF INDIA. 
Present: Kuldip Singh, J.S.Verma and S.P.Bhanicha, 
JJ. 


Civil Appeal No.140 of 1994 with Transferred 
Case (C) No.1 of 1994 7th February, 1994. 


K.Ashok Reddy 
v. . 
Government of India and others ...Respondents. 


„Appellant 


(A) Constitution of India (1950), Art.222(1) - Trans- 
fers of High Court Judges - Exercise of power of - It 
likely to be arbitrary in the absence of guidelines for 
proper exercise of the powers. 

The guideline of ‘public interest’ Łe., for promot- 
ing better administration of justice throughout 
the country’ is sufficient guideline for the proper 
exercise of the power of transfer under Art.222 of 
the Constitution of India in accordance with the 
recommendation of the Chief Justice of India as 
indicated in the Judges case II, (1993)4 S.C.C. 441 
and its application to individual cases is a question 
of fact in each case. Laying down exhaustive guide- 
lines in this behalf is neither expedient nor prog- 
matic. It has also been indicated in the Judges’ 
Case IT, that suitable norms including those indi- 
cated... must be followed by the Chief Justice of 
India, for his guidance while dealing with indiv id- 
ual cases. The ‘application of the broad guidelines 
to individual cases according to norms evolved in 
pratice has to be left to the discretion of the 
Chief Justice of India which is to be exercised in 
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consultation with his Colleagues whose opinion is 
to be taken for this purpose. The factors which 
may be relevant for promoting better administra- 
tion or justice throughout the Country to subserve 
the public interest contemplated bysuch transfers 
would depend on the myriad situations which 
might have to be met. Some such relevant factors 
would be shifting of a Judge from one High Court 
toanother for improving the functioning of either 
High Court; avoiding embarassment to the Judge 
on account of close relations practicing ordinarily 
in the same High Court or any court subordinate 
‘thereto; the likelihood of embarassment to the 
Judge an account of any litigation or property 
interest in the same state; if the Judge, for any 
reason, has become controversial so that his con- 
tinuance in the same High Court is not conducive 
to his interest or to the image of the judiciary or to 
the proper functioning of that High Court as any 
other similar situation. The transfer of any Judge 
with his consent can, of course, be always made. 
The factors indicated are not an exhaustive list of 
all the relevant factors in this behalf and are merely 
illustrative. The Chief Justice of India, as the 
paterfamilias of the judiciary can be safely relied 
upon in his wisdom, the ensure that transfer of a 
Judge is so effected as to cause him the minimum 
inconvenience and to take into account such per- 
sonal factors as might be involved. Indication to 
this effect is also to be found in the Judges’ case II. 
Itis for this reason that detailed guidelines are not 
to be found in the Constitution and they have to 
emerge in the working of Art.222. It has been 
made known that after the Judges’ case II, the 
Chief Justice of India constituted a Beer commit- 
tee comprising of the two seniormost puisne Judges 
of the Supreme Court and two Chief Justices of 
High Courts to make suggestions for transfers and 
the Chief Justice of India is to make his recom- 
mendations On that basis and in accordance with 
the broad guidelines indicated in the Judges’ case, 
II. In the view of the Court, this is sufficient 
safeguard against any likely arbitrariness or bias in 
the transfer of any Judge/Chief Justice of a High 
Court. [Paras. 15, 16 & 18] 
(B) Constitution of India (1950), Art.222 - Transfer 
of High Court Judges - Judicial review of - Judges’ 
Case II, if excludes judicial review. 
Judicial review of transfer of members of transfer- 
able services is exceptional and is made only in 
extraordinary cases on limited grounds. This is so 


even in the case of transfer of subordinate Judges 
by the High Court, independence of subordinate 
Judges being equally important. This being so, the 
cry for a larger area of justiciability in the case of 
transfer of High Court Judges is incongruous when 
the power is to be exercised by the Highest 
constitutional functionaries of the Indian Judici- 
ary, with the care and circumspection indicated in 
the Judges’ case I, (1993)4S.C.C. 44] and herein. 
The Judges’ case IT, does not exclude judicial re- 
view but merely limits the area of justiciability to 
the Constitutional requirement of recommenda- 
tion of the Chief Justice of India for exercise of the 
power under Art.222 by the President of India. 
The power under Art.222 of the Constitution is to 
be exercised by the highest constitutional func- 
tionaries in the country in the manner indicated 
which provides several inbuilt checks against the 
likelihood of arbitrariness or bias. In S.P.Gupta, 
1981 S.C.C. (Supp.) 87: (1982)2 S.C.R. 365, even 
though the concept of locus standi for challenging 
the transfer policy was liberalised and thestanding 
to sue the public interest litigation has been con- 
siderably widened, yet the validity of individual 
transfer was examined only at the instance of the 
transfered Judge and not at the instance of anyone 
else. The need for restricting the standing tosuein 
such a matter to the affected Judge alone has been 
reiterated in Judges’ case If. It is therefore, made 
clear that the transfer of a High Court Judge is 
justiciable only on the ground indicated in the 
Judges’ case II and only at the instance of the 
transferred Judge and not anyone else. This em- 
phasis is necessary to prevent any transferred Judge 
being exposed to any litigation involving him except 
when he chooses to resort to it himself in the 
available limited area ofjusticiability. When it was 
said in the Judges’ case IT, that the ground of bias 
also is not available for challenging a transfer, it 
was to emphasise then the decision made by the 
collective exercise of several Judge at the apex 
level on objective criterion on which the recom- 
mendation of the Chief Justice of India is based, is 
an inbuilt check against arbitrariness and bias 
indicating absence of need for judicial review on 
those grounds. This is how the area ofjusticiability 
is reduced in the sphere of judicial review of 
transfer of Judges. [Paras. 19, 20 & 24] 
Cases referred to: 

Supreme Court Advocates-on-Record Association 
v. Union of India, (1993)4 S.C.C. 44]. [Paras. 1, 2, 
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7, 8, 9, 12, 13, 15, 16, 17, 18, 19, 20, 24,25] ~ 
Kesavananda Bharati v. State of Kerala, (1973)4 
S.C.C. 225: 1973 S.C.R. (Supp.) 1: ALR. 1973 S.C. 
1461. [Paras. 2, 6, 7] 

Union of India v. Sankalchand Himatlal Sheth, 
(1977)4 S.C.C. 193: 1977 S.C.C. (L and S) 435: 
(1978)1 S.C.R. 423. [Paras. 9, 17] 

S.P.Gupta v. Union of India, (1981) S.C.C. (Supp.) 
87: (1982)2 S.C.R. 365. [Paras. 9, 11, 17] 
Krishnaswami v. Union of India, (1992)4 S.C.C. 
605. [Para. 9] 

Gian Singh Mann v. State of Punjab and Haryana, 
(1980)4 S.C.C. 266: 1980 S.C.C. (L and S) 527: 
(1981)1 S.C.R. 507. [Para. 14] 

Union of India v. Col.J.N.Sinha, (1970)2 S.C.C. 
458: (1971)1 S.C.R. 791. [Para. 14] 

Council of Civil Service Unions v. Minister for the 
Civil Service, 1985 A.C. 374: (1984)3 All E.R. 935. 
(Para. 22] 

Party in person, for Appellant in C.A.No.140 of 
1994, 

Milan K Banerjee, Attorney General, (4.K.Ganguli, 
Ms.A.Subhashini, C.V.S.Rao, P.Parameswaran, 
Navin Prakash and A.Subbarao, Advocates with 
him), for Respondents. 

Ms.Indira Jaising and Rajinder Sachar, Senior 
Advocates, (Prashant Bhusan, with them), for 
Committee on Judicial accountability. 

The Judgment of the Court was delivered by 
Verma, J.: These matters are a sequel to the deci- 
sion by a nine-Judge Bench in Supreme Court 
Advocates-on-Record Association v. Union of In- 
dia, (1993)4 S.C.C. 441, (hereinafter called the 
“Judges’ Case II”), and relate to the question of 
transfer of Judges of the High Courts under Art.222 
of the Constitution of India. 

2. Civil Appeal No.140 of 1994 by special leave is 
against the judgment of the Andhra Pradesh High 
Court dismissing a writ petition filed by the appel- 
lant, K.Ashok Reddy. In substance, the relief claimed 
in the writ petition was a declaration that Judges 
of the High Courts are not liable to be transferred 
from one to another High Court. It was contended 
that the transfers were likely to be influenced by 
extraneous considerations leading to arbitrari- 
ness resulting in erosion of the independence of 
judiciary. Another contention was that the deci- 
sion by the nine-Judge Bench in the Judges’ case Il, 
(1993)4S.C.C. 441, excludes the power of judicial 
review and is, therefore, in conflict with the deci- 
sion of a larger Bench in Kesavananda Bharati v. 
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State of Kerala, (1973)4 S.C.C. 225: 1973 S.C.R. 
(Supp.) 1: A.LR. 1973 S.C. 1461. The Andhra 
Pradesh High Court rejected these contentions 
taking the view that such misapprehensions result 
from a misreading of the decision of the nine- 
Judge Bench in the Judges’ case II. Civil Appeal 
No.140 of 1994 has been filed by special leavé 
against the judgment. 

3. When the aforesaid civil appeal came up for 
hearing, it was reported that a writ ptition raising 
similar questions had been filed in the Allahabad 
High Court and therefore, it was considered ap- 
propriate to withdraw that writ petition from the 
Allahabad High Court and to hear and decide the 
same alongwith thesaid civilappeal. Accordingly, 
that writ petition withdrawn from the Allahabad 
High Court is Transferred Case No.1 of 1994 and 
is also decided along with the civil appeal. The 
reliefs claimed in Transferred Case No.1 of 1994 
relate essentially to Judges of the Allahabad High 
Court and their transfer. 

4. Notice was issued to the Central Governmentas 
wellas the Attorney General of India in both these 
matters. 

5. We have heard the appellant, K.Ashok Reddy, 
a practising Advocate from Andhra Pradesh. The 
petitioner, Harikesh Singh in Transferred Case 
No.1 of 1994 is a practising Advocate from 
Allahabad. In spite ofsufficient prior notice of the 
date of hearing, Harikesh Singh chose to remain 
absent and took no steps for appearance on his 
behalf. We have, therefore, examined his case with 
the assistance of the learnéd counsel appearing in 
these matters. We also heard the learned Attorney 
General and Shri A.K-Ganguli on behalf of ‘the 
Sub-committee on Judicial Accountability. 

6. The appellant, K.Ashok Reddy submitted that 
Art.222 of the Constitution of India is in sub- 
stance a dead letter since the power thereunder is 
incapable of exercise in the absencezr guidelines 
provided in the Constitution its#if. He also sub- 
mitted that judicial review 1s 2 asic feature of the 
Constitution as held in Kes#/ananda Bharati by a 
larger Bench and, therefor# the holding by a nine- 
Judge Bench in the Judge#? case I, (1993)4 S.C.C. 
441, excluding judicial feview in the matter of 
transfers is not good law:Shri Reddy expressed his 
concern at the likely 2“bitrariness in the transfer 
of High Court Judge«emphasising the fact that his 
concern was about the proper implementation of 
that policy and not of its effect on any individual 
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High Court Judge. According to him, the Judges’ 
case IT, should be clarified to prevent any arbitrari- 
ness. 

7. The learned Attorney General submitted that 
the misapprehensions of Shri Reddy are unfounded 
since the Judges’ case II, (1993)4 S.C.C. 441, has 
dealt with these aspects and also indicated the 
guidelines to exclude any arbitrariness in the trans- 
fer of Judges. The learned Attorney General also 
submitted that theJudges’ case I, does not conflict 
with the decision in Kesavananda Bharati inas- 
much as it does not exclude judicial review but 
merely emphasises the limited area thereof in 
view of the nature of that exercise, the discretion 
being vested in the highest constitutional func- 
tionaries. Shri Ganguli on behalf of the Central 
Government made the same submission with ref- 
erence to portions of the decision in the Judges’ 


case If to indicate that these matters are covered: 


by that decision. Submissions of Ms. Indira Jaising 
were substantially to the same effect with the 
addition that some more guidelines for effectuat- 
ing the transfer policy could be indicated herein to 
ensure uniformity in its working. The points raised 
in the transferred case from Allahabad are also 
covered by these submissions and do not require 
separate consideration. 
8. Having given our anxious consideration to the 
matter, we are satisfied that the points raised in 
the civil appeal as well as the transferred case are 
adequately covered by the decision in the Judges’ 
case II, (1993)4 S.C.C. 441. It would be appropri- 
ate to advert particularly to some portions of that 
decision which are material for the present pur- 
pose before dealing with the submissions made. 
9. The material portions of the majority opinion in 
Supreme Court Advocates-on-Record Association 
v. Union of India, (1993)4S.C.C. 441, are as under: 
“The rule of law envisages the area of discre- 
tion to be the minimum, requiring only the 
application of known principles or guidelines 
to ensure only the application of known prin- 
ciples or guidelines to ensure non-arbitrari- 
ness, but to that limited extent, discretion is a 
pragmatic need. Conferring discretion upon 
high functionaries and, whenever feasible, 
introducing the element of plurality by requir- 
ing a collective decision, are futher checks 
against arbitrariness. This is how idealism and 
pragmatism are reconciled and integrated, to 
make the system workable in a satisfactory 
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manner. 

The norms developed in actual practice,which 
have crystallized into conventions in this be- 
half, as visualised in the speech of the Presi- 
dent of the Constitutent Assembly, are men- 
tioned later. 

Transfers: Every power vested in a public au- 
thority is to subserve a public purpose, and 
must invariably be exercised to promote public 
interest. This guideline is inherent in every 
such provision, and so also in Art.222. The 
provision requiring exercise of this power by 
the President only after consultation with the 
Chief Justice of India, and the absence of the 
requirement of consultation with any other 
functionary, is clearly indicative of the deter- 
minative nature, not mere primacy, of the Chief 
Justice of India’s opinion in this matter. The 
entire gamut in respect of the transfer of Judges 
is covered by Union of India v. Sankalchand 
Himatlal Sheth, (1977)4 S.C.C. 193: 1977 S.C.C. 
(L and S) 435: (1978) 1 S.C.R. 423 and S.P. Gupta 
y. Union of India, (1981) S.C.C. (Supp.) 87: 
(1982)2 S.C.R. 365. It was held by majority in 
both the decisions that there is no requirement 
of prior consent of the Judge before his trans- 
fer under Art.222. This power has been so 
exercised since then, and transfer of Cheif 
Justices has been the ordinary rule. Itis unnec- 
essary to repeat the same. 

XXX XXX XXX 

The power of transfer can be exercised only in 
‘public interest’ Le. for promoting better ad- 
ministration of Justice throughout the coun- 
try. After adoption of the transfer policy, and 
with the clear provision for transfer in Art.222, 
any transfer in accordance with the recom- 
mendation of the Chief Justice of India cannot 
be treated as punitive or an erosion in the 
independence of judiciary. Such Judges as may 
be transferred hereafter will have been, for the 
most part, initially appointed after the transfer 
policy was ‘adopted and judicially upheld by 
this Court. There will be no reason for any of 
them to even think that his transfer is punitive, 
when it is made in accordance with the recom- 
mendation of the Chief Justice of India. In his 
case, transfer was an obvious incident of his 
tenure. This applies equally to all Judges ap- 
pointed after the adoption of the transfer policy, 
irrespective of whether they gave an undertak- 
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ing to go on transfer or not. 

The Constituent Assembly Debates indicate 
that the High Court Judges were intended to 
constitute an All India Cadre. This position 
cannot now be doubted after adoption of the 


‘fa policy of appointing Chief Justices from out- 


side and the maintenance of an All India seniority 
based on the date ofinitial appointment, treat- 
ing all High Courts as equal. If the transfer of 
a Judge on appointment as Chief Justice is not 
punitive, there is no occasion to treat the trans- 
fer of any other Judge as punitive. 
There is nothing in Art.222 to require the 
consent ofã Jud ge/Chief Justice for his first or 
even a subsequent transfer. Since his consent is 
not read as a requirement for the first transfer 
there is no reason to require his consent for 
any subsequent transfer, according to thesame 
provision. The power under Art.222 is avail- 
able throughout the tenure of a High Court 
Judge/Chief Justice, and it is not exhausted 
after the first transfer is made. The contrary 
view in S.P.Gupta has no basis in the Constitu- 
tin. It is reasonable to assume that the Chief 
Justice of India will recommend a subsequent 
transfer only in public interest, for promoting 
better administration of justice throughout 
the country, or at the request of the concerned 
Judge. As indicated, at least now, after the 
lapse of more than a decade since the decision 
in S.P.Gupta there is no reason to treat any 
transfer as punitive; and therefore, the obser- 
vation in S.P.Gupta that a punitive transfer is 
impermissible has no application any more. As 
indicated by us later, a transfer made in accor- 
dance with the recommendation of the Chief 
Justice of India, is not justiciable. 
Promotion of public interest by proper func- 
tioning of the High courts and, for that reason, 
' the transfer of any Judge/Chief Justice from 
one High Court to another must be the lode- 
Star for the performace of this duty enjoined 
on the Chief Justice of India, as the head of the 
Indian Judiciary. Suitable norms, including 
those indicated hereafter, must be followed by 
the Chief Justice of India, for his guidance, 
while dealing with individual cases. 
XXX XXX XXX 
Norms: The absence of specific guidelines in 
the enacted provisions appears to be deliber- 
ate, since the power is vesied in high 


constitutional functionaries and it was expected 
of them to develop requisite norms by conven- 
tion in actual working as envisaged in the 
concluding speech of the President of the 
Constituent Assembly. The hereinafter men- 
tioned norms emerging from the actual prac- 
tice and crystallized into conventions-not 
exhaustive-are expected to be observed by the 
functionaries to regulate the exercise of their 
discretionary power in the matters of appoint- 
ments and transfers. 

XXX XXX XXX 

Transfers: (1) In the formation of his opinion, 
the Chief Justice of India, in the case of trans- 
fer of a Judge other than the Chief Justice, is 
expected to take into account the views of the 
ChiefJustice of the High Court from which the 
Judge is to be transferred, any Judge of the 
Supreme Court whose opinion may be of sig- 
nificance in that case, as well as the views of at 
least one other senior Chief Justice of a High 
Court, or any other person whose views are 
considered relevant by the Chief Justice of 
India. The personal factors relating to the Judge 
concerned, and his response to the proposal, 
including his preference of places of transfer. 
should be taken into account by the Chief 
Justice of India before forming his final opin- 
ion objectively, on the available material, in 
the public interest for better administration of 
justice. 

XXX XXX XXX 

(4) It may be desirable to transfer in advance 
the seniormost Judge due for appointment as 
Chief Justice to the High Court where he is 
likely to be appointed Chief Justice, to enable 
him to take over as Chief Justice as soon as the 
vacancy arises, and in the meantime, acquaint 
himself with the new High Court. This would 
ensure a smooth transition without any gap in 
filling the office of Chief Justice. In transfer of 
puisne Judges, parity in proportion of trans- 
ferred Judges must be maintained between the 
High Courts, as far as possible. 

(5) The recommendations in the Reportof the 
Arrears Committee (1989-90) mention cer- 
tain factors to be kept in view while making 
transfers to avoid any hardship to the trans- 
ferred Judges. These must be taken into ac- 
count. 

Justicrability: Appointments and Transfers: The 
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primacy of the judiciary in the matter of ap- 
pointments and its determinative nature in 
transfers introduces the judicial element in the 
process, and is itself a sufficient justification 
for the absence of the need for further judicial 
review of those decisions, which is ordinarily 
needed as a check against possible executive 
excess or arbitrariness. Plurality of Judges in 
the formation of the opinion of the Chief 
Justice of India, as indicated is another inbuilt 
check against the likelihood ofarbitrariness or 
bias, even subconsciously, of any individual. 
The judicial element being predominantin the 
case of appointments, and decisive in trans- 
fers, as indicated, the need for further judicial 
review, as in other executive actions, is elimi- 
nated. The reduction of the area of discretion 
to the minimum, the element of plurality of 
Judges in formation of the opinion of the Chief 
Justice of India, effective consultation in writ- 
ing, and prevailing norms to regulate the area 
ofdiscretion are sufficient checks against arbi- 
trariness. 

These guidelines in the form of norms are not 
to be construed as conferring any justiciable 
right in the transferred Judge. Apart from the 
constitutional requirement ofa transfer being 
made only on the recommendation of the Chief 
Justice of India, the issue of transfer is not 
justiciable on any other ground, including the 
reasons for the transfer or their sufficiency. 
The opinion of the Chief Justice of India formed 
in the manner indicated is sufficient safeguard 
and protection against any arbitrariness or 
bias, as well as any erosion of the independ- 
ence of the judiciary. 

This is also in accord with the publicinterest of 
excluding these appointments and transfers 
from litigative debate, to avoid any erosion in 
the credibility of the decisions, and to ensurea 
free and frank expression of honest opinion by 
all the constitutional functionaries, which is 
essential for effective consultation and for taking 
the right decision. The growing tendency of 
needless intrusion by strangers and busybodies 
in the functioning of the judiciary under the 
garb of public interest litigation, in spite of the 
caution in S.P.Gupta while expanding the 
concept of locus standi, was adverted to re- 
cently by a Constitution Bench in Krishnaswami 
v. Union of India, (1992)4 S.C.C. 605. It is 


therefore, necessary to spell out clearly the 
limited scope of judicial review in such mat- 
ters, to avoid similar situations in future. Ex- 
cept on the ground of want of consultation 
with the named constitutional functionaries 
orlack of any condition ofeligibility in the case 
ofan appointment, or ofa transfer being made 
without the recommendation of the Chief Justice 
of India, these matters are not justiciable on 
any other ground, including that of bias, which 
inany case is excluded by the element of plural- 
ity in the process of decision-making.” 


10. Pandian, J. in his separate concurring opinion 
has expressed his entire agreement on this point, 
as under: 


“Transfer of Judges: With regard to the inter- 
pretation of Art.222 regarding transfer of Judges 
from one High Court to another, I entirely 
agree with the reasoning and conclusion ar- 
rived at by learned brother, J.S.Verma, J. 
Conclusions: Though I have given my reasons 
separately, as indicated even at the threshold 
of the judgment, I am in agreement with the 
conclusions of my learned brother, J.S. Verma, 
J. regarding the process of appointment of 
Judges, initiation of the proposal for appoint- 
ments and the right of primacy to the opinion 
of Chief Justice of India in the matter of ap- 
pointment of Judges, transfer of High Court 
Judges/Chief Justices of the High Courts, fixa- 
tion of Judge-strength , the summary of which 
is given under point Nos.(1) to (8), (10), (12) 
and (13).” (para. 253) 


11. One of us (Kuldip Singh, J.) while concurring 
with the majority, stated thus: 


“So far as the interpretation of Art.222 of the 
Constitution regarding transfer ofa Judge from 
one High Court to another, we entirely agree 
with the reasoning and the conclusions reached 
by Verma, J. We reiterate that the power vested 
under Art.222 can only be exercised in ‘public 
interest’. It is only the Chief Justice of India 
who can examine the circumstances ina given 
case and reach a conclusion as to whether it is 
in public interest to transfer or re-transfer a 
Judge from one court to another. Concept of 
‘publicinterest’ when read in Art.222 makes it 
oligatory that the views of the Chief Justice of 
India are accepted by the executive. We also 
agree with Verma, J that a transfer made in 
public interest on the recommendation of the 
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Chief Justice of India is not justiciable. 
XXX XXX XXX 
On the basis of the reasoning and discussion 
On various issues, we conclude and holds as 
under: 
XXX XXX XXX 
(10) A Chief Justice/Judge may be transferred 
from one High Court to another - Art.222 - in 
public interest. A transferred Chief Justice/ 
Judge can be transferred again and the power 
is not exhausted after the first transfer. The 
consent of the Chief Justice/Judge concerned 
is not required under the Constitution SP.Gupta 
case, (1981) S.C.C. (Supp.) 87: (1982)2 S.C.R. 
365. stands overruled to the extent. 
(11) A proposal for transfer of a Chief Justice/ 
Judge under Art.222 has to be initiated by the 
Chief Justice of India and the ultimate recom- 
mendation in that respect is binding on the 
executive. 
(12) The transfer of a Chief Justice/Judge is 
not justiciable in the court of law except on the 
ground that the transfer was made without the 
recommendation of the Chief Justice of India. 
12. Ahmadi, J. in his separate opinion, on this 
point, has taken substantially the same view by 
saying that a High Court Judge can be transferred 
in public interest and such a transfer is not puni- 
tive. Punchhi, J. in his opinion has generally agreed 
with Ahmadi, J. In short there is no disagreement 
on this aspect in the opinion of any learned Judge 
in the Judge’s case I, (1993)4 S.C.C. 441. 
13. It is therefore, clear that exercise of power of 
transfer under Art.222 of the Constitution is to 
subserve a public purpose and to promote ‘public 
interest’ for better administration of justice through- 
out the country, which is the inherent guideline 
implicit in Art.222 as held in the Judges’ case II, 
(1993)4S.C.C. 441. The expression “public inter- 
est” has a legal connotation well-known and prop- 
erly understood and so also the requirement of 
promoting better administration of justice through- 
out the country, which is the guideline held to be 
implicit in Art.222 of the Constitution. 
14. The expression ‘public interest’ in the context 
ofthe Premature Retirement Rules was held to be 
an expression having well-settled meaning that it 
refers to the interests of public administration. 
(see: Gian Singh Mann v. High Court of Punjab and 
Haryana, (1980)4 S.C.C. 266: 1980 S.C.C. (L and 
S) 527: (1981)1 S.C.R. 507 and Union of India v. 
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Col.J.N.Sinha, (1970)2 S.C.C. 458: (19711 S.C.R. 
791.) 

15. In our opinion, the guideline of ‘public interest’, 
Le., “for promoting better administration of jus- 
tice throughout the country” is sufficient guide- 
line fòr proper exercise of the power and to ensure 
exclusion of the possibility of any arbitrariness in 
the exercise of power of transfer under Art.222 in 
accordance with the recommendation of the Chief 
Justice of India as indicated in the Judges case II, 
(1993)4 S.C.C. 44] and its application to individ- 
ual cases is a question of fact in each case. Laying 
down exhaustive guidelines in this behalf is nei- 
ther expedient nor pragmatic. It has also been 
indicated in the Judges’ case II that “suitable norms, 
including those indicated...., must be followed by 
the Chief Justice of India, for his guidance, while 
dealing with individual cases”. The application of 
the broad guidelines to individual cases according 
to norms evolved in practice has to be left to the 
discretion of the Chief Justice of India which is to 
be exercised in consideration with his colleagues 
whose opinion is required to be taken for this 
purpose. The factors which may be relevant for 
promoting better administration of justice through- 
out the country to subserve the public interest 
contemplated by such transfers would depend on 
the myriad situations which might have to be met. 
Some such relevant factors would be-shifting of a 
Judge from one High Court to another for im- 
proving the functioning of either High Court; 
avoiding embarassment to the Judge on account 
ofclose relations practising ordinarily in the same 
High Court or any court subordinate thereto; the 
likelihood of embarassment to the Judge on ac- 
count of any litigation or property interest in the 
same State; if the Judge, for any reason, has be- 
come controversial so that his continuance in the 
same High Court is not conducive to his interest 
or to the image of the judiciary or to the proper 
functioning of that High Court, or any other simi- 
lar situation. The transfer of any Judge with his 
consent can, of course, be always made. The fac- 
tors indicated are not an exhaustive list of all the 
relevant factors in this behalf and are merely illus- 
trative. 

16. The Chief Justice of India, as the paterfamilias 
of the judiciary, can be safely relied upon in his 
wisdom, to ensure that transfer of a Judge is so 
effected as to cause him the minimum inconven- 
ience and to take into account such personal fac- 
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tors as might be involved. Indication to this effect 
is also to be found in the Judges’ case II, (1993)4 
S.C.C. 441. 
17. The myth of non-transferability of High Court 
Judges, notwithstanding Art.222, was blown in 
Union of India v. Sankalchand Himatlal Sheth, 
(1977)4 S.C.C. 193: 1977 S.C.C. (L and S) 435: 
(1978)1S.C.R. 423. Thereafter, the constitutional 
validity of the transfer policy was judicially upheld 
in S.P.Gupta v. Union of India, (1981) S.C.C. (Supp.) 
87: (1982)2 S.C.R. 365. The conferment of that 
power by Art.222 and the proper manner of its 
exercise to exclude any arbitrariness has then been 
indicated in the Judges Case-II wherein the trust 
reposed by the President of the Constituent As- 
sembly in the constitutional functionaries was 
recalled and adverted to Dr.Rajendra Prasad had 
said: 
“Many things which cannot be written in the 
Constitution are done by conventions.Let me 
hope that we shall show those capacities and 
develop those conventions.” 
18. It is for this reason, that detailed guidelines are 
not to be found in the Constitution and they have 
to emerge in the working of Art.222. It has been 
made known that after the Judges’ case IT, (1993)4 
S.C.C. 441 the Chief Justice of India constituted a 
Peer Committee comprising of the two seniormost 
puisne Judges of the Supreme Court of two Chief 
Justices of High Courts to make suggestions for 
transfers and the Chief Justice of India is to make 
his recommendations on that basis and in accor- 
dance with the broad guidelines indicated in the 
Judges case II. In our view, this is sufficient safe- 
guard against any likely arbitrariness or bias. There 
is no room left for any apprehension of arbitrari- 
ness or bias in the transfer of any Judge/Chief 
Justice of a High court. It is time that the men at 
the apex level of the Indian Judiciary are permit- 
ted to manage the affairs of the judicial family and 
look after its welfare and interest instead of per- 
mitting repeated intrusions by some in the guise of 
‘public interest’ thereby rendering the Judges 
vulncrable to avoidable controversy involving them. 
we are constrained to observe that the Allahabad 
case before us is of that kind. We have no doubt 
that the Chief Justice of India acting on the insti- 
tutional advice available to him is the surest and 
safest bet for preservation of the independence of 
judiciary. 
19. Judicial review of transfers of members of 


transferableservices is exceptional and made only 
in extraordinary cases on limited grounds. This is 
so even in the case of transfer of Subordinate 
Judges by the High Court, independence ofsubor- 
dinate Judges being equally important. This being 
so, the cry for a larger area of justiciability in the 
case of transfer of High Court Judges is incongru- 
ous when the power is to be exercised by the 
highest constitutional functionaries of the Indian 
Judiciary, with the care and circumspection indi- 
cated in the Judges’ case IT, (1993)4S.C.C. 44] and 
herein. 
20. The Judges’ case IT, (1993)4 S.C.C. 441, does 
not exclude judicial review but merely limits the 
area of justiciability to the constitutional require- 
ment of recommendation of the Chief Justice of 
India for exercise of the power under Art.222 by 
President of India. The power under Art.222 o 
the Constitution is to be exercised by the highest 
constitutional functionaries in the country in the 
manner indicated which provides several inbuilt 
checks against the likelihood of arbitrariness or 
bias. In S.P.Gupta even though the concept o 
locus standi for challenging the transfer policy was 
liberalised and the standing to sue in public inter- 
est litigation has been considtrably widened, yet 
the validity of individual transfers was examined 
only at the instance of the transferred Judge and 
not ai the instance of anyone else. The need for 
restricting the standing to sue in such a matter to 
the affected Judge alone has been reiterated in the 
Judges’ case I. It is, therefore, made clear that the 
transfer of a High Court Judge is justiciable only 
on the ground indicated in the Judges’ case I] and 
only at the instance of the transferred Judge him- 
selfand notanyoneelse. this emphasis is necessary 
to prevent any transferred Judge being exposed to 
any litigation involving him except when he chooses 
to resort to it himself in the available Imited area 
of justiciability. 
21. A useful passage from Craig’s Administrative 
Law (Second Edn., p.291) is as under. 
“The traditional position was that the courts 
would control the existence and extent of pre- 
rogative power, but not the manner of exercise 
thereof. The traditional position has however 
now been modified by the decision in the GCHQ 
case. Their Lordships emphasised that the 
reviewability of discretionary power should be 
dependent upon the subject-matter thereof, 
and not whether its source was statute or the 
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prerogative. Certain exercises of prerogative 
power would, because of their subject-matter, 
be less justiciable, with Lord roskill compiling 
the broadest list of such forbidden territory.” 
22. In Council of Civil Service Unions v, Minister for 
the Civil Service, 1985 A.C. 374: (1984)3 AI E.R. 
935: 
“But I do not think that the right of challenge 
can be unqualified. It must, I think, depend 
upon the subject-matter of the prerogative 
power which is exercised. Many examples were 
given during the argument of prerogative powers 
which as at present advised I do not think could 
` properly be made the subject of judicial re- 
view. Prerogative powers such as those relat- 
ing to the making of treaties, the defence of the 
realm, the prerogative of mercy, the grant of 
honours, the dissolution of Parliament and the 
appointment of ministers as well as others are 
not, I think, susceptible to judicial review because 
their nature and subject-matter are such as not 
to be amenable to the judicial process.” 
23. Thesame indication ofjudicial self-restraint in 
such matters is to be found in De Smith’s Judicial 
Review of Administrative Action, thus: 
“Judicial self-restraint was still more marked 
in cases where attempts were made to impugn 
the exercise of discretionary powers by alleg- 
ing abuse of the discretion itself rather than 
alleging non-existence of the state of affairs on 
which the validity of its exercise was predi- 
cated. Quite properly, the courts were slow to 
read implied limitations into grants of wide 
discretionary powers which might have to be 
exercised on the basis of broad considerations 
of national policy.” (page 32) 
24. It is for this reason that the reduced area of 
justiciability has been indicated in the Judges’ case 
II, (1993)4 S.C.C. 441 . When it was said in the 
Judges’ case If, that the ground of bias also is not 
available for challenging a transfer, it was to 
emphasise that the decision made by the collective 
exercise of several Judge at the apex level on 
objective criterion on which the recommendation 
of the Chief Justice of India is based, is an inbuilt 
check against arbitrariness and bias indicating 
absence of need for judicial review on those grounds. 
This is how the area of justiciability is reduced in 
the sphere of judicial review of transfer of Judges. 
25. Ms. Indira Jaising also submitted that any such 
litigation should lie only in the Supreme Court of 
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India and not other court to prevent embarass- 
ment to High Court Judges. We consider it suffi- 
cient to observe that the limited area of justiciabil- 
ity in this sphere being clearly declared in the 
Judges’ case If, (1993)4 S.C.C. 44] and also herein 
while making it clear that no one other than the 
transferred Judge himself can question the valid- 
ity of a transfer, it is unnecessary to provide any 
further safeguard. We have no doubt that if any 
other court in the country is called upon to decide 
such a matter, it would promptly consider the 
option of requesting this court to withdraw the 
case to this Court for decision to avoid any emba- 
rassment. 

26. For the aforesaid reasons, we must hold that 
there is no merit in any of the points raised in these 
matters. Accordingly, both matters are dismissed. 


B.S. 


Appeals dismissed. 


IN THE SUPREME COURT OF INDIA. 
Present: S.Mohan and M.K. Mukherjee, JJ. 
Civil Appeal No.3307 of 1983 9th February, 1994. 


Gurjoginder Singh „Appellant 
v. 


Jaswant Kaur (Smt) and another .. Respondents. 


Civil Procedure Code (Vof 1908), Sec.144 - Restitu- 
tion - Landlord’s pention for eviction of tenant 
ordered ex parte - Landlord getting possession and 
letting it out to second respondent - Ex parte order of 
eviction set aside and petition reviewed - Possession, 
if can be restored to tenant - Second respondent, if 
cannot be evicted. 

The first respondent filed a petition for eviction of 
his tenant, the appellant and obtained an ex parte 
order of eviction. She obtained possession of the 
premises and leased in out to the second respon- 
dent. The appellant filed an appliation to set aside 
the ex parte order of eviction. It was allowed and 
the petition was revived. The appellant filed an 
application to set aside the ex parte order of evic- 
tion. It was allowed and the petition was revived. 
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The appellant filed an application under Sec.144, 
C.P.C., for restoration of possession of the prem- 
ises. The second respondent objected to it. It was 
overruled and restoration was ordered and that 
order was confirmed by the Rent Control Tribu- 
nal. But in second appeal, the Delhi High Court 
held that the 2nd respondent’s right could not be 
disturbed as he was a bona fide transferee. In 
appeal, 
Held: The status of a bona fides purchases in an 
auction sale in execution of a decree to which he 
was not a party stands on a distinct and different 
footing from that of person who is indicated as a 
tenant by a decree-holder landlord. A stranger 
auction purchaser does not derive his title from 
either the decree-holder or the judgment-debtor 
and therefore restitution may not be granted against 
him but a tenant who obtains possession from the 
decree-holder landlord cannot avail of the same 
right as his possession as a tenant isderived from 
the landlord. The principle laid down in Zain-u/- 
Abdin Khanv. Muhammad Asghar Ali Khan, I.L.R. 
(1888)10 All. 167 (P.C.): 15 LA. 12, will apply in 
the case on hand as itis the decree-holder who was 
put respondent 2 in possession and, therefore, 
when the decree-holder who has put respondent 2 
in possession and, therefore, when the decree has 
been set aside, he is bound to restore to the judg- 
ment-debtor what he gained under the decree and 
subsequently transferred to respondent 2. 
[Paras. 3 & 4] 
Cases referred to: 
Binayak Swain v. Ramesh Chandra Panigrahi, ALR. 
1966 S.C. 948: (1966)3 S.C.R. 24: 32 Cut.L.T. 609. 
[Paras. 2, 3] 
Zain-ul-Abdin Khan v. Muhammad Asghar Ali 
Khan, I.L.R. (1888)10 All. 167 (P.C.): 15 LA. 12. 
[Para. 3] 
Yogesh Kapur and A.D.Sikri, for Appellant. 
V.C. Mahajan, Senior Advocate (Rishikesh, Advo- 
cate with him), for Respondents. 
The Judgment of the Court was delivered by 
Mukherjee, J.: In February, 1971 Smt Jaswant Kaur, 
respondent 1 herein, initiated legal proceeding 
before the Rent Controller for eviction of her 
tenant, the appellant herein, and in execution of 
the ex parte order passed therein obtained posses- 
sion of the suit premises in October, 1971. Imme- 
diately thereafter the appellant filed an applica- 
ton under O.9, Rule 13 of the Code of Civil Proce- 
dure which was dismissed by the Rent Controller. 


However, in appeal the ex parte order of eviction 
was set aside by the Rent Control Tribunal and the 
proceeding for eviction filed by respondent 1 was 
revived. On such revival the appellant filed an 
application under Sec.144 of the Code of Civil 
Procedure before the Rent Controller for restora- 
tion of his possession which was allowed by an 
order dated May 13, 1977 and warrant for posses- 
sion was issued, Before, however, possession could 
be taken pursuant thereto, respondent 2 filed an 
objection before the Rent Controller contending 
that in terms of an agreement he had arrived at 
with respondent 1 he took possession of the suit 
premises on May 1, 1973 as a tenant under her. He 
further contended that he was a bona fide trans- 
feree and that he did not know about the earlier 
eviction proceeding initiated against the erstwhile 
tenant. Consequently, he contended, he was not 
liable to be dispossessed pursuant to the warrant 
of possession. The Rent Controller overruled the 
objection so raised and the appeal preferred by 
respondent 2 against the order of the Rent Con- 
troller was dismissed by Rent Control Tribunal. 
Thereafter he moved the Delhi High Court by way 
of a second appeal which was allowed on the 
ground thatas a bona fide transferee respondent 2 
had independent right to occupy the suit premises 
and his right could not be disturbed either in 
equity or in law under Sec.144 of the Code of Civil 
Procedure. Hence, this appeal by the original tenant. 
2. In arriving at its conclusion that as a bona fide 
transferee respondent 2 could not be evicted from 
the suit premises notwithstanding the order for 
restitution of possession passed in favour of the 
appellant the High Court equated the status of 
respondent 2 with that of a bona fide purchaser in 
an auction sale. Then, drawing inspiration from 
the judgment of this Court in Binayak Swain v. 
Ramesh Chandra Panigrahi, A.I.R. 1966 S.C. 948: 
(1966)3S.C.R. 24: 32 Cut.L. T. 609, the High Court 
held that the right of a bona fide purchaser or 
transferee stood ona footing different from that of 
the parties to the suit as the former had an inde- 
pendent right. 

3. Weare unable to share the view expressed by the 
High court as in our considered opinion, the status 
of a bona fide purchaser in an auction sale in 
execution of a decree to which he was not a party 
stands ona distinct anddifferent footing from that 
ofa person who is indicated asa tenant by a decree 
holder-landlord. A stranger auction-purchaser does 
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not derive his title from either the decreeholder or 
the judgment-debtor and therefore restitution may 
not be granted against him, but a tenant who 
obtains possession from the decreeholder-land- 
lord cannot avail of the same right as his posses- 
sion as a tenant is derived from the landlord. Even 
in the case of Binayak Swain y. Ramesh Chandra 
Panigraht, A.LR. 1966 S.C. 948: (1966)3 S.C.R. 24: 
2 Cut.L. T. 609, which the High Court relied upon 
this Court has drawn a distinction between pur- 
chase made by a decree-holder and a Stranger in 
auction-sale by quoting with approval the follow- 
ing observations made in the case of Zain-ul- 
Abdin Khanv. Muhammad Asghar Alt Khan, L.L.R. 
(1888)10 All. 167 (P.C.): 15 LA. 12. 
“It appears to their Lordships that there is a 
great distinction between the decree-holders 
who came in and purchased under their own 
decree, which was afterwards reversed on appeal, 
and the bona fide purchasers who came in and 
brought at the sale in execution of the decree 
to which they were no parties, and at a time 
when that decree was a valid decree, and when 
the order for the sale was a valid order.” 
4. In our view the above principle will apply in the 
case in hand as it is the decree-holder who has put 
respondent 2 in possession and, therefore, when 
the decree has been setaside he is bound to restore 
to the judgment-debtor what he gained under 
the decree and subequently transferred to respon- 
dent 2. 
5. We, therefore, allow this appeal, set aside the 
order of the High court and direct restoration of 
possession to the appellant in terms of the order 
passed by the Rent Controller. Needless to say 
such restoration will abide by the result of the 
eviction petition filed by respondent 1. However, 
there will be no order as to costs. 


BS. Appeal allowed. 
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IN THE SUPREME COURT OF INDIA. 


Present: 4.M.Ahmadi and K Ramaswamy, JJ. 


Civil Appeal Nos.3059 and 3060 of 1991 
11th January, 1994. 


Union of India ...Appellant 

v. 

Justice S.S.Sandhawalia (Retd.) and others ctc.. 
.. Respondents. 


(A) Equity - Payment of interest - Amount legally 
due to a person not paid - Liability of party respon- 
sible for withholding payment. 

Once it is established that an amount legally due 
toa party was not paid to it, the party responsible 
for withholding the same must pay interest at a 
rate considered reasonable by the Court. {Para. 4] 
(B) High Court Judges (Conditions of Service) Act 
(1954) - High Court Judges Rules (1956), Rule 2 - 
All India Services (Leave) Rules (1954), Rule 20-B 
- Cash equivalent of leave salary - Absence of ex- 
press provision in Act - How to determine the kinds 
of leave admissible under the All India Services 
(Leave Allowances other than city compensatory 
allowance and H.R.A. of High Court Judges, if, 
includtble in computing cash equivalent of leave 
salary. ; 

The kinds of leave admissible under the 1955 
Rules are similar in those admissible under the 
High Court Judges (Conditions of Service) Act, 
1954, subject of course, to variations in details 
save and except study leave and maternity leave to 
which there is no reference in the latter Act. It 1s, 
therefore, clear that in the absence of an express 
provision in the 1954 Act, the question of cash 
equivalent of leave salary must be determined by 
the rules governing a member of the Indian 
Administrative Service. It is crystal clear from 
Rule 20-B ofthe All India Services (Leave) Rules, 
Sec.22-A of the High Court Judges (Conditions of 
Service) Act and Rule 2-A of the High Court 
Judges Rules that the benefit of rent free accom- 
modation orallowance in lieu thereof is co-termi- 
nous with the tenure of office of the Judge plus one 
month thereafter and no more. It is, therefore, 
obvious that instead of giving the Judge H.R.A., 
he is granted the benefit of rent free furnished 
official residence or a monthly allowance of Rs.2,500 
if he does not avail of it. These provisions are 
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clearly to provide residential accommodation to a 
Judge who holds a high constitutional office in- 
stead of granting H.R.A. Ifin the case ofa member 
of the service, H.R.A,, is not includible for em- 
puting cash equivalent of leave salary, it would be 
SO in the case of the Judge also since neither the 
1954 Act nor the 1956 Rules provide for the 
inclusion. Supplementary allowance is allowed to 
meet the expenditure required to be met for enter- 
taining official visitors etc., and there can be no 
question of incurring such expenditure after re- 
tirement. Similarly allowance is granted under 
Art.222(2) of the Constitution on account of the 
extra expenditure a transferred Chief Justice or 
Judge has to incur on transfer. There would be no 
question of getting these benefits directly or indi- 
rectly after retirement. And where it was intended 
to extend the benefit to post-retirement period 
also, it was specifically provided for as in the case 
of residential accommodation. So also the provi- 
sion for grant of conveyance facility, staff car and 
petrol cannot be extended for the period post- 
retirement as the said facility is provided to a 
Judge while in office. Where the legislative inten- 
tion was to continue the facility with or without 
modification to the post-retirement period, spe- 
cific provision is made as in the case of occupation 
of official residence for one month after retire- 
ment or the extent of medical facility to be pro- 
vided; see Sec.23-D of the 1954 Act. The High 
Court has not given any cogent and convincing 
reason for taking the view that all other allow- 
ances except City Compensatory Allowance and 
H.R.A., are includible in calculating the cash 
equivalent of leave salary of a judge. The court, 
therefore, finds it difficult to uphold the High 
Court’s view. [Paras. 9, 15 & 17] 
(C) High Court Judges (Conditions of Service) Act 
(1954), Sec.22-B -High Court Judge not provided 
with Staff Car by State - Judge, if entitled to be 
compensated for. 

The failure on the part of the Government to 
provide the original petitioner (Judge) with a staff 
car as mandated by Sec.22-B of the 1954 Act was 
clearly an Act in breach of the express provision of 
the service condition enshrined in the statute for 
which the original petitioner was entitled to be 
compensated. [Para. 18] 
Cases referred to: 

Union of India v. Gurnam Singh, A.I.R. 1982 S.C. 
1265: (1982)2 S.C.C. 314. [Paras. 7, 9, 11, 12] 
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B.Malik v. Union of India, A.LR. 1970 AIL 268. 
[Para. 8] 
T.C.Sharma and C.V.S.Rao, for Appellant. 
Arvind Minocha, H.S.Munjral, G.K Bansal and 
B.B.Singh, for Respondents. 
The Judgment of the Court was delivered by 
Ahmadi, J.: These are two cross appeals arising out 
of the judgment rendered by a Division Bench of 
the High Court of Punjab and Haryana on January 
12, 1990 in Civil Writ Petition No.4838 of 1988 
lodged by Shri Justice S.S.Sandhawalia, retired 
Chief Justice of the said High Court and later of 
the High Court of Patna (Bihar). For the sake of 
convenience we will hereafter refer to him as the 
‘original petitioner’. The facts giving rise to these 
two appeals, the first by the Union Government 
and the second by the original petitioner, briefly 
Stated, are as under. 
2. The original petiitioner retired as the Chief 
Justice of the High Court of Patna on July 27, 
1987. His retiral benefits were released to him, but 
his grievance survived in respect of the following: 
(r) the full amount of gratuity due to him was 
not released; 
(if) while computing the cash equivalent of 
leave due to him at the date of his retirement, 
the cash equivalent of the various allowances 
drawn by him just before his retirement had 
not been included; 
(iif) he was not paid the amount payable to him 
under Sec.22-B of the High Court Judges 
(Conditions of Service) Act, 1954; and 
(iv) his claim for reimbursement of medical 
charges had not been cleared. 
The High Court notices that during the pendency 
of the writ petition in the High Court, the authori- 
ties had substantially satisfied his grievances at (i) 
and (iv) except for some marginal matters which 
the High Court has dealt with towards the end of 
its judgment. The grievances stated at (ii) and 
(ili)jabove were, however, contested by the au- 
thorities as inadmissible. The precise case put 
forth by the original petitioner in regard to his 
grievance set out at, (ii) and (iii) above was that in 
computing the cash equivalent of leave due to him 
at the date of his retirement the authorities were 
bound to include the (i) sumptuary allowance of 
Rs.500 per month (ii) compensatory allowance of 
Rs.900 per month admissible under Art.222(2) of 
the Constitution of India, (iii) the city compensa- 
tory allowance of Rs.75 per month and (iv) the 
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cash equivalent of the perquisites admissible under 
Secs.22-A and 22-B of the High Court Judges 
(Conditions of Service) Act, 1954, hereinafter 
called ‘the 1954 Act’. It may be advantageous to 
reproduce the relevant sections at this stage: 
“22-A (1) Every Judge shall be entitled with- 
out payment of rent to the use of an official 
residence in accordance with such rules as 
may, from time to time, be made in this behalf. 
(2) Where a Judge does not avail himself of the 
use of an official residence, he may be paid 
every month an allowance of two thousand five 
hundred rupees. 
22-B: Every Judge shall be entitled toa staffcar 
and one hundred and fifty litres of petrol per 
month/every month or the actual consump- 
tion of petrol whichever is less; 
22-C. The Chief Justice and each of the other 
. Judges ofevery High Court shall be entitled to 
asumptuary allowance of five hundred rupees 
per month and three hundred rupees per month 
respectively.” 
The authorities, however, contend that leave 
encashment is governed by Rule 20-B of the All 
India Services (Leave) Rules, 1955, hereafter al- 
luded to as ‘the 1955 Rules’, read with Rule 2 of 
the High Court Judge Rules, 1956, hereafter re- 
ferred to as ‘the 1956 Rules’, and as such except 
dearness allowance no other allowance is includible 
in computing the said benefit of leave salary. We 
may, therefore, reproduce the said provisions at 
this stage to correctly appreciate the stand of the 
authorities. Rule 20-B of the 1955 Rules read 
thus: 
“20-B. Payment of cash equivalent of leave sal- 
ary to a member of the service retiring from 
service on altaining the age of superannuation: 
(1) The Government shall suo motu sanction 
toa member of the service who retires from the 
service under Sub-rule (1) of Rule 16 ofthe All 
India Services (Death-cum-retirement Bene- 
fits) Rules, 1958, the cash equivalent of leave 
salary in respect of the period of earned leave 
at his credit on the date of his retirement, 
subject to a maximum of 240 aays; 
Provided that a member of the service who 
attained the age of superannuation before the 
30th September, 1977 and was on extension of 
service on or after that date shall be entitled to 
the cash equivalent of leave salary, on his re- 
tirement from service, in respect of the earned 
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leave that was refused to him in public interest 
and was carried forward to the period ofexten- 
sion plus earned leave due to him during the 
period of extension reduced by the amount of 
earned leave availed of during such period, 
subject to a maximum of 240 days. 

20-B. (2) The cash equivalent of leave salary 
payable to a member of the service under Sub- 
rule (1) above shall also include dearness al- 
lowance admissible to him on the leave salary 
at the rates in force on the date of retirement,and 
it shall be paid in one lump sum, as a onctime 
settlement. 

20-B. (3) The city compensatory allowance 
and the house rent allowance shall not be 
included in calculating the cash equivalent of 
leave salary undcr this rule. 

20-B (4) * * * 

20-B (5) * ** 

Rule 2 of the 1956 Rules next provides as follows: 

“2. Conditions of service in certain cases: The 
conditions of service of a Judge of a High 
Court for which no express provision has becn 
made in the High Court Judges (Conditions of 
Service) Act, 1954, shall be, and shall from the 
commencement of the Constitution be deemed 
to have been determined by the rulcs for the 
time being applicable to a member of the In- 
dian Administrative Service holding the rank 
of Secretary to the Government of the Statc in 
which the principal seat of the High Court is 
situated: 
Provided that, in the case of a Judge of the 
High Court of Delhi (and a Judge of the Punjab 
& Haryana) the conditions of service shall be 
determined by the rules for the time being 
applicable to a member of the Indian Admin- 
istrative Service on deputation to the Govern- 
ment of India and holding the rank of Joint 
Secretary to the Government of India sta- 
tioned at New Delhi”. 

The grievance of the original petitioner as set out 

in (iii) above is that although he was entitled 

under Sec.22-B extracted earlier to the facility ofa 
staff car and one hundred and fifty litres of petrol 
every month or actual monthly consumption of 
petrol, whichever was less, he was not provided 
this facility by the State of Bihar during his tenure 
there as Chief Justice and hence he was entitled to 
cash equivalent of the conveyance facility denicd 
to him minus the value of 150 litres of petrol which 
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he availed of by the use of another vehicle. He 
estimated this claim of Rs.3,500 per month on the 
premise that the neighbouring State of West Bengal 
was paying at the rate of Rs.3,500 per month toits 
Judges in lieu of the conveyance facility which it 
was obligated to provide under Sec.22-B of the 
1954 Act. It may here be mentioned that while the 
State of Bihar failed to filea counter to contest this 
claim, the Union Government categorically stated 
that it had not concurred with the arrangement 
worked out by the State of West Bengal of paying 
a fixed amount in lieu of providing a staff car as 
required by the aforesaid provision. The Union of 
India has therefore, questioned the claim of the 
original petitioner under this head: 

3. The High Court came to the conclusion that all 
allowances except City Compensatory Allowance 
and House Rent Allowance were includible in 
calculating the’ cash equivalent of leave salary 
payable to a Judge of the High Court under Rule 
20-B of the 1955 Rules read with Rule 2 of the 
1956 Rules. The two allowances, namely, the City 
Compensatory Allowance and the House Rent 
Allowance were inadmissible and had to be ex- 
cluded in terms of Sub-rule (3) of Rule 20-B which 
specifically provides for their exclusion. The High 
Court, therefore, held that, (7) sumptuary allow- 
ance of Rs.500 per month, (i) compensatory al- 
lowance of Rs.900 per month admissible under 
Art.222(2) and (fi7) conveyance charges at the rate 
of Rs.3,500 per month were includible in comput- 
ing the cash equivalent of leave due to the original 
petitioner at the date of his retirement. The High 
Court also accepted the claim of the original peti- 
tioner for the failure of the State of Bihar in 
providing a staff car to him as admissible under 
Sec.22-B of the 1954 Act at the same rate of 
Rs.3,500 per month. The marginal claims under 
(i) and (iv) were finalised by the High Court by 
ordering grant of interest at 12% per annum on 
the balance gratuity amount of Rs. 51,000 which 
was paid in July, 1988 i.e. approximately one year 
after his retirement. So also the High Court al- 
lowed him interest on the difference payable to 
him on his claims under (ii) and (jii) having been 
partly allowed. So far as his claim under (iv) is 
concerned, the State of Punjab, which discharged 
the liability in respect of medical reimbursement 
of the original petitioner as a special case, con- 
tended that since the latter had settled in Pan- 
chkula outside the State of Punjab though in the 


vicinity of Chandigarh, it was not liable to rem- 
burse him and would not be bound to do so in 
future. The High Court repelled this contention. 
It is not necessary to set out the reasons which 
weighed with the High Court in repelling the 
contention of the State of Punjab because the 
State has not appealed against the said finding of 
the High Court. As both the Union of India and 
the original petitioner were dissatisfied with the 
view taken by the High Court in regard to claims 
under (ii) and (iii) above, they have preferred 
these appeals to the extent the High Court has 
allowed the claim against the former and disal- 
lowed a part of the claim of the latter. 

4. From the foregoing discussion it becomes clear 
that the Union of India contested the writ petition 
in the High Courtonlyin regard to the entitlement 
of the cash equivalent of the allowances including 
the benefit conferred by Sec.22-B of the 1954 Act 
and the cash benefit claimed for failure of the 
State of Bihar to provide the original petitioner 
with a staff car. The Union Government had 
conceded the demand for the grant of rupees one 
lakh by way of death-cum-retirement gratuity and 
had paid the balance of Rs.51,000 to the original 
petitioner. Since this payment was delayed by a 
year or so, the original petitioner claimed interest 
on the balance amount at 12% per annum, which 
has been rightly allowed by the High Court. Once 
it is established that an amount legally due to a 
party was not paid to it, the party responsible for 
withholding the same must pay interest at a rate 
considered reasonable by the High Court. There- 
fore, we do not see any reason to interefere with 
the High Court’s order directing payment ofinter- 
estat 12% per annum on the balance of the death- 
cum-retirement gratuity which was delayed by 
almost a year. We uphold this part of the High 
Court’s order. 

5. The original petitioner has rightly pointed out 
that although the points raised in the present 
proceedings may at first blush appear to be per- 
sonal to him, his petition wherein these issues 
were raised was really representative in character 
as the court’s decision thereon would apply to all 
the judges of the High Court and even to Judges of 
the Apex Court. The questions at issue have ac- 
quired considcrable significance after 1986 when 
the service conditions of Judges belonging to the 
superior judiciary underwent substantial changes. 
The contention of the original petitioner, 
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therefore, is that the court should clarify this 
position so that the benefit of this Court’s pro- 
nouncement may be available to all the Judges of 
the High Court. We will bear this in mind while 
passing the final orders. 
6. The salary and allowances payable to a High 
Court Judge are ascertained by Art.221 of the 
Constitution which is in two parts. Clause (1) 
thereof posits that Judges of each High Court 
shall be paid such salaries as may be determined by 
Parliament by law and until so determined, such 
salaries as are specified in the Second Schedule 
Clause (2) which is relevant for our purpose reads 
as under: 
“221.(2) Every Judge shall be entitled to such 
allowances and to sych rights in respect of 
leave of absence and pension as may from time 
to time be determined by or under law made by 
Parliament and, until so determined, to such 
allowances and rights as are apecified in the 
Second Schedule: 
Provided that neither the allowances of a Judge 
nor his rights in respect of leave of absence or 
pension shall be varied to his advantage after 
his appointment”. 
Part ‘D’ of the Second Schedule makes provision 
as to the salaries and allowances payable to the 
Judges of the High Court. The entitlement of 
every High Court Judge is to the specified salary 
and to allowances, which, inter alia, include ‘leave 
ofabsence’ and ‘pension ‘. The rights in respect of 
leave of absence and pension to which a Judge of 
a High Court is entitled are to be determined, as 
are specified in the Second Schedule to the Con- 
Stitution. Accordingly, Parliament enacted the 1954 
Act, Chapter IT whereof comprising Secs.3 to 13 
enumerates the kinds of leave admissible to a 
Judge. These are: (a) leave on full allowances, (b) 
leave on half allowances, and (c) leave partly on 
full allowances and partly on half allowances. Sec.4 
requires keeping of a leave account showing the 
amountofleave due to a Judge in terms ofleaveon 
half allowances. It further provides that there 
shall be credited to the leave account ofa Judge (i) 
one-fourth of the time spent by him on actual 
service, (ii) a period equal to double the period by 
which the vacation enjoyed by him in any year falls 
short of one month if he has been detained for 
work during vacation, and (ili) the period of leave 
earned by him in any pensionable post held by him 
earlier under the Union or the State. So, however, 
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as not to exceed 240 days in terms of leave on full 
allowance. Sec.5 indicates the aggregate amount 
of leave which may be granted while Sec.5-A pro- 
vides for commutation of leave on halfallowances 
into leave on full allowances. Secs.6 to 8 deal with 
grant of leave not due, special disability leave and 
extraordinary leave. Sec.9 as it stood before its 
amendment by Act 32 of 1989 provided that the 
monthly rate of leave allowances payable to a 
Judge while on leave on full allowances shall be for 
the first 45 days of such leave a rate equal to the 
monthly rateof his salary and thereafter Rs.2,220. 
The monthly rate of leave allowance payable toa 
Judge while on half allowances shall be Rs.1,110 
only. Sec. 10 provides for allowances for joining 
time, Sec.11 permits combining ofleave with vaca- 
tion. Sec.12 sets out the consequences for over- 
Staying leave of vacation and Sec.13 specifies the 
authority competent to grant leave. Chapter III of 
the said statute deals with pensions. Sec.14 pro- 
vides that every Judge on his retirement shall be 
paid pension whichshall not exceed Rs.54,000 per 
annumin thecase ofa ChiefJustice and Rs.48,000 
in the case of a Judge of the High Court. Sec.17 
deals with extraordinary pension, Sec.17-A with 
family pension, Sec.19 with commutation of pen- 
sion. Sec.20 with provident fund, Sec.20-A with 
deposit-linked insurance scheme and Sec.21 pre- 
scribes the authority competent to grant pension. 
Chapter IV deals with miscellaneous matters which 
include Secs.22-A, 22-B and 22-C extracted ear- 
lier. Sec.23 provides for medical treatment facil- 
ites and Sec.24 empowers the Central Govern- 
ment to make rules infer alia relating to leave of 
absence of a Judge, pension, use of official resi- 
dence, medical facilities, etc. In pursuance of the 
said power the Central Government made the 
1956 Rules by which certain additional benefits, 
e.g., free (furnished) officials residential accom- 
modation, free water and electricity benefits, etc. 
were conferred. Rule 2 which we have extracted 
earlier, provides that the condition of service ofa 
Judge of the High Court, where not expressly 
provided for in the 1954 Act, must be determined 
by the rules governing a member of the LAS. of 
the rank of Secretary to the Government of the 
State in which the principal seat of the High Court 
is Situated but in the case of a Judge of the High 
Court of Delhi and Punjab and Haryana by the 
rules applicable to a member of the J.A.S. on 
deputation to the Central Government holding 
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the rank ofa Joint Secretary to the Government of 
India stationed at New Delhi. Rule 2-A indicates 
the rights of a Judge availing of an official resi- 
dence, Rule 2-B sets out the value of free furnish- 
ing to which he would be entitled in the official 
residence and Rule 2-E relates to the extent of 
reimbursement allowed on account of the use of 
water and electricity. Reference may also be made 
to the All India Services (House Rent Allow- 
ances) Rules, 1977, hereinafter referred to as ‘the 
1977 (H.R.A.) Rules’. Under Rule 3 of these rules 
a member of an All India Service, serving in con- 
nection with the affairs of the Union, is entitled to 
draw H.R.A., at the rates governing officers of the 
Central Civil Services Group A. However, if such 
member of the service is serving in connection 
with the affairs of a State, he is entitled to draw 
H.R.A., at such rates as are admissible to officers 
of the State Services, Class I, so however, that the 
same shall not be less than the rates applicable to 
a member of the Service, serving in connection 
with the affairs of the Union. These, in brief, are 
the legal provisions to which our attention was 
invited by the learned counsel for the original 
petitioner. 
7. We may now notice the decision of this Court in 
the case of Union of India v. Gurnam Singh, A.LR. 
1982 S.C. 1265: (1982)2 S.C.C. 314, on which both 
sides placed considerable reliance. The respon- 
dent in that case was elevated to the Bench of the 
High Court of Punjab and Haryana on February 
24, 1972 and retired on March 18, 1980. He had 
earned leave to his credit which he had not utilised 
before his retirement. He claimed cash equivalent 
for the unutilised earned leave which claim was 
spurned. Thereupon, he moved the High Court 
under Art.226 of the Constitution. The High Court 
allowed his writ petition by the order of Septem- 
ber 5, 1980 on the ground that he was entitled to 
cash equivalent for the leave he had not availed of 
under Rule 20 of the 1955 Rules by virtue of Rule 
2 of the 1956 Rules. This order was assailed by the 
Union of India by special leave. This Court after 
noticing the relevant provisions of the Constitu- 
tion, the 1954 Act, the 1955 and 1956 Rules and 
reading Rule 20-B of the 1955 Rules with Rule 2 
of the 1956 Rules, concluded as under: 
“It is not disputed that Rule 20-B applies to a 
member of the indian Administrative Service 
of the rank of Joint Secretary to the Govern- 
ment of India stationed at New Delhi. The rule 


entitles him on retirement from service to the 
cash equivalent of leave salary in respect of the 
period of unutilised earned leave subject to a 
maximum of 180 days, inclusive of dearness 
allowance. It is apparent that by virtue of Rule 
2 of the High Court Judges Rules, 1956 this 
benefit must be read as a condition of service 
enjoyed by a Judge of the High Court. It may be 
observed that although Rule 20-B of the All 
India Services (Leave) Rules, 1955 is a provi- 
sion of ascheme applicable to members of the 
All India Services, there is nothing in its nature 
and content which makes it inapplicable muta- 
tis mutandis to the statutory scheme pertaining 
to leave enacted in the High Court Judges 
(Conditions of Service) Act, 1954. There is 
also nothing in the constitutional position ofa 
Judge of a High Court which precludes Rule 
20-B from inclusion in that scheme. It is true 
that Rule 20-B revolves around the concept of 
earned leave, and the expression ‘earned leave’ 
has been specifically defined by clause (b) of 
Rule2 of the All India Services (Leave) Rules, 
1955 as ‘leave earned under Rule 10’. But Rule 
10 merely lays down the rate and amount of 
earned leave. The principle in which ‘earned 
leave’ is rooted must be discovered from Rule 
4 which provides that ‘except’ as otherwise 
provided in these rules leave shall be earned by 
duty only’. The performance of duty is the basis 
of earning leave. That concept is also embed- 
ded in the High Court Judges (Conditions of 
Service) Act, 1954. Under that Act, the time 
spent by a Judge on duty constitutes the pri- 
mary ingredient in the concept of ‘actual serv- 
ice’ [clause (c), Sub-sec.(1) of Sec.2], which is 
the reason for crediting leave in the leave 
account of a Judge [Sec.4]. Although the ex- 
pression ‘earned leave is not employed in the 
Act, the fundamental premise for the grant of 
leave to a Judge is that he has earned it. He has 
earned it by virtue of the time spent by him on 
actual service. That a Judge earns the leave 
which is credited to his leave account is borne 
out by the proviso to Sec.6 of the Act, which 
declares that the grant under Sec.6 of the leave 
not due will not be made ‘if the Judge is not 
expected to return to duty at the end of such 
leave and earn the leave granted’. The concept 
then on which Rule 20-B proceeds is familiar 
to and underlies the statutory scheme relating 
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to leave formulated in the Act. It bars a logical 
and reasonable relationship to the essential 
content of that sheme. On that, it must be 
regarded as a provision absorbed defining the 
conditions of service of a Judge of a High 
Court. We may observe that even as a right to 
receive pension, although accruing on retire- 
ment, is a condition ofservice, so also the right 
to the payment of the cash equivalent of leave 
salary for the period of unutilised leave accru- 
ing on the date of retirement must be consid- 
ered as a condition of service”. (emphasis in 
original) 
It is obvious from the above observations that this 
Court extended the benefit of leave encashment 
granted to a member of the I.A.S. of the rank of 
Joint Secretary under Rule 20-B ofthe 1955 Rules 
to a High Court Judge as well by virtue of Rule 2 
of the 1956 Rules. This was on the premise that 
even though the expession ‘earned leave’ emploed 
in Rule 20-B was not used by the 1954 Act and 
1956 Rules, the principle on which that concept 
was rooted could be discovered as embedded in 
the concept of ‘actual service’ in Sec.2(1)(c) read 
with Sec.4 of the 1954 Act. It was, therefore, held 
that the concept on which Rule 20-B was founded 
was familiar to the 1954 Act. On this line of 
reasoning the benefit recognised by Rule 20-B of 
the 1955 Rules was extended to High Court Judges. 
8. Under the judgment impugned in these appeals, 
the High Court, placing emphasis on th proviso to 
Art.221(2) of the Constitution, held that since the 
Original petitioner had served as a Judge/Chief 
Justice of the High Court of Punjab and Haryana 
for over 15 years befote his transfer as Chief 
Justice of the High Court of Patna, he had earned 
the right to full pension and other ancillary bene- 
fits which could not be denied to him merely on 
account of his fortuitous transfer to Patna. There- 
fore, notwithstanding the fact of his transfer and 
subsequent retirement from Patna, he was, by 
virtue of the proviso to Art.221(2), entitled to all 
the allowances and benefits derived by him imme- 
diately before his transfer if they were more bene- 
ficial. It, therefore, took the view that certain 
rights had vested in him by virtue of the proviso to 
clause (2) of that article which could not be altered 
to his ‘disadvantage’ by the process of transfer. In 
support of this view reliance was placed on the 
decision rendered by the Allahabad High Courtin 
B: Malik v. Union of India, A.I.R. 1970 All. 268. On 


[1994 


this line of reasoning the objection to territorial 

jurisdiction raised by the State of Bihar was brushed 

aside. As regards the original petitioner’s claim 

that in computing the cash equivalent of earned 

leave, the value of all allowances, namely, (i) 

sumptuary allowance of Rs.500 per month, (ii) 

compensatory allowance under Art.222(2) of Rs.900 

per month, (iii) city compensatory allowance of 
Rs.75 per month, (iv) value of rent free and fur- 

nished house under Sec.22-A of the 1954 Act, and 

(v) value of conveyance facility under Sec.22-B of 
the 1954 Act, should be added, the High Court 
ordered that all allowances except city compensa- 
tory allowance and house rent allowance payable 
to a Judge/Chief Justice at the time of his retire- 
ment had to be added in calculating the cash 

equivalent of leave salary payable under Rule 20- 

B of the 1955 Rules read with Rule 2 of the 1956 

Rules. The city compensatory allowance and house 

rent allowance having been specifically excluded 

by Sub-rule (3) of Rule 20-B were held to be 

inadmissible. In calculating the monetary benefit | 
of the conveyance allowance, the High court went 

by the payment made to Judges of the Calcutta 

High Court and awarded Rs.3,500 minus the cost 

of 150 litres of petrol per month. The original 

petitioner is, however, aggrieved ‘that the High 

Court ruled that the City Compensatory Allow- 

ance and house rent allowance were to be ex- 

cluded incalculating the leave salary admissible to 

a Judge on retirement, inasmuch a Sub-rule (3) of 
Rule 320-B of the 1955 Rules applied mutatis 

mutandis only and not literally and in any case the 

said sub-rule had no application in view of Sec.3 of 
the 1954 Act as also’ because the statutory right to 

the use of official residence under Sec.22-A of the 

1954 Act was wholly different in content from 

house rent allowance drawn by a member of the 
service under the 1977 (H.R.A.) Rules. On the 
other hand the Union of India contends that in 
view of this Court’s decision in Gurnam Singh 
case, A.I.R. 1982 S.C. 1265: (1982)2S.C.C. 314, the 
High Court ought not to have held the other 
allowances as includible in calculating the cash, 
value of leave salary. 

9. Itis clear, on a plain reading of Sec.4 read with 

the definition of ‘actual service’ in Sec.2(c) of the 

1954 Act, that the leave to be credited in the leave 
account of a Judge has relation to the ‘actual 

service’ put inby him and, therefore, the concept 

of ‘earned leave’ is very much embedded therein. 
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This was made clear in no uncertain terms by this 
Court in Gurnam Singh’s case, ALR. 1982 S.C. 
1265: (1982)2 S.C.C. 314. Although the original 
petitioner retired as Chief Justice of the High 
CourtofPatna, both sides seem to have proceeded 
on the basis that Rule 20-B of the 1955 Rules 
applicable to a Joint Secretary to the Government 
of India was attracted to the original petitioner’s 
case and no dispute was raised in that behalf 
before us. This is presumably because the rule 
applicable to a Secretary to the Government of 
Bihar is not beneficial. We must therefore, pro- 


ceed on the basis that the said rule is beneficial to, 


the original petitioner. Now Rule 20-B which was 
introduced with effect from February 22, 1979 and 
was modified with effect from April 19,1980, en- 
joins upon the Government to suo motu sanction 
the cash equivalent of leave salary at the credit of 
a member of the service on the date of his retire- 
ment. Sub-rule (2) thereof makes it clear that the 
cash equivalent of leave salary shall also include 
dearness allowance admissible to him. Since there 
is no dispute in this behalf, we need not elaborate. 
Sub-rule (3) then there is no dispute in this behalf, 
we need not elaborate. Sub-sec.(3), then provides 
in no uncertain terms that city compensatory al- 
lowance and house rent allowance shall not be 
included in calculating the cash equivalent of leave 
salary under this rule. The kinds of leave admis- 
sible under the:1955. Rules are similar to those 
admissible under the 1954 Act, subject of course 
to variations in details, save and except study leave 
and maternity leave to which there is no referenc 
in the latter Act. It is therefore, clear that in the 
absence of an express provision in the 1954 Act, 
the question of cash equivalent of leave salary 
must be determined by the rules geveming a member 
of the Indian Administrative Service, in this case, 
of the rank ofa jointSecretary to the Government 
of India stationed at New Delhi. This is clearly the 
ratio of Gurnam Singh’s case, A.I.R. 1982 S.C. 
1265: (1982)2 S.C.C. 314, with which we respect- 
fully agree. 

10. The learned counsel for the original petitioner 
however contends that the question under consid- 
eration must be viewed in the historicl backdrop 
which led to the introduction of the provision for 
grant of cash equivalent for leave salary. Accord- 
ing to him the accumulation of earned leave and 
availing thereof at times when the pressure of 
work was heavy, in particular preparatory to re- 


tirement, caused grave administrative difficulties 
and more often than not leave had to be refused in 
public interest necessitating the payment of cash 
equivalent for leave refused. In order to avoid 
administrative disturbances it was increasingly felt 
that the exercise of refusing leave in public inter- 
est and paying cash equivalent to the employee 
had almost become a routine necessity and hence 
it would be desirable that the practice should be 
formalised into a rule with a view to discouraging 
requests for grant of earned leave at a time when 
the presence of senior officers is essential and 
encouraging accumulation of earned leave during 
service to secure monetary benefits on retirement. 
Accordingly urged counsel, the rule for grant of 
cash equivalent came to be introduced. We would 
proceed to examine the claim of the original peti- 
tioner assuming this to be the historical back- 
ground for the introduction of the rule for grant of 
cash equivalent of leave salary. But as pointed out 
earlier there is no express provision in this behalf 
in the 1954 Act. Sec.3(1) indicates the kinds of 
leave admissible to a Judge and Sec.4 provides for 
keeping of a leave account for each Judge. Sec.9 
sets out the monthly rate of leave allowances 
payable to a Chief Justice or a Judge at a certain 
percentage of his alary. Counsel submits that the 
underlying concept and purpose of the rule pro- 
viding for grant of cash equivalent being that the 
retiring official gets the extact financial equivalent 
of salary and allowances, the expression ‘salary’ 
must be understood in the wider sense of salary 
and allowances. Since High Court Judges are entitled 
toa variety of allowances, e.g., rent free furnished 
official Judges residence. sumptuary allowance, 
allowance under Art.222(2) of the Constitution, 
staff car and 150 litres of petrol, etc., these allow- 
ances ought to be held includible in the computa- 
tion of cash equivalent for otherwise the real 
intent and purpose of the scheme would be de- 
feated. We have given our most anxious consid- 
eration to the submissions very ably and emphati- 
cally presented by the learned counsel for the 
original petitioner, but we are afraid we cannot 
persuade ourselves to accept the same. 

11. Rule 2(d) of the 1955 Rules defines ‘earned 
leave’ to mean leave earned under Rule 10. Rule 
10 inrer alia provides for crediting the leave ac- 
count ofa member of the service by 30 days earned 
leave in a calendar year. Provision is also made 
therein for carrying forward the unutilised earned 
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leave subject to a maximum of 240 days. Rule 20 
provides for grant of leave salary equivalent to the 
pay drawn immediately before a member of the 
service proceeds on earned leave. The expression 
‘leave salary’ is defined by Rule 2(1) to mean the 
monthly amount admissible to a member of the 
service who has been granted leave under the 
rules. Then comes Rule 20-B which entitles a 
member of the service to cash equivalent to leave 
salary in respect of unutilised earned leave subject 
toa maximum of 240 days on retirement. By virtue 
of Rule2 ofthe 1956 Rules this benefit is extended 
as a condition of service to a Judge of the High 
Court on superannuation. That is because as held 
by this Court in Gurnam Singh’s case, A.I.R. 1982 
S.C. 1265: (1982)2 S.C.C: 314, there is nothing in 
its nature and content which makes it inapplicable 
mutatis mutandis to the statutory scheme pertain- 
ing to leave since the concept of earned leave is 
found embedded in the 1954 Act. It, therefore, 
follows that the leave credited to the account ofa 
Judge under Sec.4 of the 1954 Act is conceptually 
‘earned leave’ even though that expression is not 
used in the said statute. It then follows that the 
entitlement to cash equivalent of leave salary by a 
retired High Court Judge must be determined on 
the basis that Rule 20-B of the 1955 Rules is made 
applicable by virtue of Rule 2 of the 1956 Rules. 
Rule 20-B which we have reproduced earlier inno 
uncertain terms provides that while the cash equiva- 
lent of leave salary shall include dearness allow- 
ance it shall not include (i) city compensatory 
allowance and (ii) house rent allowance. Now, it is 
well known that city compensatory allowance is 
granted at certain stations on account of expen- 
siveness of those stations to compensate that ele- 
ment of expensiveness which was not covered by 
the uniformly applicable dearness allowance for- 
mula. Oncea Governmentservant retires heis not 
obliged to reside in that station and therefore, 
there can be no question of including the benefit 
of this allowance in calculating the cash equiva- 
lent of earned leave. The rule, therefore, specifi- 
cally provides that the said allowance shall be 
excluded in calculating the cash equivalent of 
earned leave. On the same principle it must be 
excluded incalculating the cash equivalent admis- 
sible to a retired Judge. The High Court was, 
therefore, entirely right in excluding the same. 

12. We have already pointed out that the 1954 Act 
does not carry any provision for the grant of cash 
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equivalent for unutilised accumulated earned leave 
and hence the claim in that behalf must be rested 
on Rule 20-B of the 1955 Rules read with Rule 2 
of the 1956 Rules. That is why ealier the claim was 
not entertained till the position was clarified by 
this Courtin Gurnam Singh’s case, A.I.R. 1982 S.C. 
1265: (1982)2 S.C.C. 314. It will be apparent from 
the observations made in that case, which we have 
extracted in extenso in the earlier part of this 
judgment, that the provision of Rule 20-B was 
made applicable to Judges of th High Court muta- 
tis mutandis to the scheme pertaining to leave 
enacted in the 1954 Act. Therefore, the benefit 
can beclaimed under the terms of Rule 20-B of the 
1955 Rules and not de hors the said rule. If that is 
so, Rule 20-B specifically provides that DA will be 
includible in computation of cash equivalent of 
leave salary, but not (i) city compensatory allow- 
ance, and (ii) house rent allowance. That is the 
reason why the High Court rightly held that these 
two allowances which are expressly excluded can- 
not be encluded in working out the cash equiva- 
lent of leave salary. We have already upheld the 
High Court’s opinion in regard to the city com- 
pensatory allowance. However, in regard to H.R.A., 
counsel for the original petitioner tried to draw a 
distinction and we will deal with itat the appropri- 
ate stage. 

13. It is clear from Rule 20-B that it expressly 
states which allowance are includible and which 
are not in calculating the cash equivalent for 
unutilised earned leave. Except D.A. no other 
allowance is includible under the said rule. Our 
atention has not been invited to any other provi- 
sion under which other allowances can be treated 
as includible. Since the High Court Judges can 
also claim benefit of grant of cash equivalent o 
unutilised earned leave under the said rule only, as 
clarified in Gurnam Singh’s case, A.I.R. 1982 S.C. 
1265: (1982)2 S.C.C. 314, with which we respect- 
fully agree, the claim for inclusion of other allow- 
ances cannot besupported on the language ofthat 
rule. 

14. Rule 20-B(3) of the 1955 rules also posits that 
H.R.A., will not be included in calculating the 
cash equivalent of leave salary admisible under 
the said rules. A member of the service serving in 
connection with the affairs of the Union of the 
State is entitled to draw H.R.A., under such rates 
and subject to such conditions as may be specified 
by the Government concerned, vide Rule 3 of the 
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1977 (H.R.A.) Rules. Now one of the three basic 
requirements for a human being living in civilised 
society is shelter, that is, a place of residence for 
himself and his family members. Every human 
being spends a part of his earnings on acquiring a 
reasonably decent living place depending on his 
status in life and so does a Government employee. 
It is generally assumed that a government servant 
can bear a certain burden for acquiring a place of 
abode for himself and his family, say 10% or 
thereabouts of his salary, but ifthe burden that he 
is required to bear is heavier that what was as- 
sumed when the pay structure was constructed, he 
has to compensated for the extra burden falling on 
him by grant of H.R.A. This briefly, put, is the 
logic on which the system of grant of H.R.A,, 
appears to have been introduced. Under the 1955 
Rules, thereofre, H.R.A., is not includible for 
computing cash equivalent of leave salary. Sub- 
Rule (6) of Rule 20-B which provides the formula 
for working out the cash equivalent leaves no 
room for doubt that only pay plus DA has to be 
taken into account and no other allowance. To 
leave nothing to doubt it is specifically provided 
that city compensatory allowance and H.R.A,, 
shall not be included. This much is clear on a plain 
reading of Rule 20-B as also 20-C of the 1955 
Rules. 

15. It may be at this stage be mentioned that even 
under the 1954 Act, Sec.9 the monthly rate of 
leave allowances payable to a Judge is a given 
percentage of the monthly rate of his salary and 
does not speak of inclusion of allownces. Art.221 
clearly draws a distinction between salary and 
allowances and when Sec.9 speaks of salary and 
allownces, But in the case of High Court Judges by 
the introduction of Sec.22-A in the 1954 Act with 
effect from October 1, 1974, provision was made 
for the grant of rent free official residence in 
accordance with rules made from time to time. 
Sub-sec.(2) ofthat section provides that ifa Judge 
does not avail himself of the use of an official 
residence, he may be paid every month an allow- 
ance of Rs.2,500. This allowance clearly partakes 
the character ofhouse rentallowance. Rule2-A of 
the 1956 Rules says that a Judge who avails of the 
use of an official residence, shall be entitled with- 
out payment of rent to the use of a furnished 
residence, throughout his term in office and fora 
period of one month thereafter, and no charge 
shall fall on the Judge personally in respect of the 
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maintenance of the residence. Under Rule 2-C if 
a Judge overstays in the official residence he be- 
comes liable to pay rent and other charges in 
respect of the period of overstay calculated in 
accordance with the rules applicable to members 
of I.A.S. holding the rank of Secretary to the 
Government of the State or Union Territory in 
which the High Courtis situated. It is crystal clear 
from the above provisions that the benefit of rent 
free accommodation or allowance in lieu thereo 
is co-terminous with the tenure of office of the 
Judge plus one month thereafter and no more. It 
is, therefore, obvious that instead of giving the 
Judge H.R.A., he is granted the benefit of rent free 
furnished official residence or a monthly allow- 
ance of Rs.2,500 if he does not avail of it. These 
provisions are clearly to provide residential ac- 
commodation to a Judge who holds a high 
constitutional office instead of granting H.R.A. If 
in the case of a member of the rservice H.R.A., is 
not includible for computing cash equivalent of 
leave salary, it would be so in the case of the judge 
also since neither the 1954 Act nor the 1956 Rules 
provide for its inclusion. Here again the High 
Court seems to be right in its conclusion. 

16. The learned counsel for the original petitioner 
however submitted that the historical perspective 
which necessitated the making of a provision for 
grant ofcash equivalent for leave salary shows that 
the idea was to give him thesame benefits to which 
he was entitled prior to his retirement and that is 
why a Judge ıs allowed to enjoy the benefit of rent 
free furnished residence even after his retirement 
for one month. The mere fact that the Judge is 
allowed this facility is no indication that the inten- 
tion was to extend the benefit of all allowances 
converted into cash. The facility of use of resi- 
dence for one month after retirement is merely to 
facilitate vacating of official residence and setting 
up of a home elsewhere. We, therefore, see no 
substance in this contention. 

17. Sumptuary allowance is allowed to meet the 
expenditure required to be met for entering offi- 
cial visitors, etc., and there can be no question of 
incurring such expenditure after retirement. Simi- 
larly allowance is granted under Art.222(2) of the 
Constitution on account of the extra expenditure 
a transferred Chief Justice or Judge has toincuron 
transfer. There would be no question of getting 
these benefits directly or indirectly after retire- 
ment. And where it was intended to extend the | 
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benefit to post-retirement period also it was spe- 
cifically provided for as in the case of residential 
accommodation. So also the provision for grant of 
conveyance facility, staff car and petrol, cannot be 
extended for the period post-retirement as the 
said facility is provided to a Judge while in office. 
Where the legislative intention was to continue 
the facility with or without modification to the 
post-retirement period a specific provision is made 
as in the case of occupation of official residence 
for one month after retirement or the extent of 
medical facility to be provided, see: Sec.23-D of 
the 1954 Act. The High Court has not given any 
cogent and convincing reason for taking the view 
that all other allowances except City Compensa- 
tory Allowance and H.R.A., are includible in cal- 
culating the cash equvalent of leave salary of a 
Judge. We therefore, find it difficult to uphold the 
High Court’s view. 
18. That brings us to the last question regarding 
the grant of compensation to the original peti- 
tioner for the Government’s failure to provide 
him with a staff car as required by Sec.22-B of the 
1954 Act. That section reads as under: 
“Every Judge shall be entitled toa staff car and 
one hundred and fifty litres of petrol per month/ 
every month or the actual consumption of 
petrol whichever is less”. 
On a plain reading of this provision it is clear 
beyond any manner of doubt that a Judge is en- 
titled to (i) a staff car and (ii) 150 litres of petrol 
per month or actual consumption, whichever is 
less. While the original petitioner was not pro- 
vided witha staffcar he was admittedly allowed the 
use of his entitlement of petrol in another vehicle 
forwhich the Government has made the payment. 
‘Under this provision having regard to the high 
office which a Judge enjoys it is consideered proper 
and commensurate with his status that he be pro- 
vided with a staff car for use by himself and his 
family members ‘and’ a maximum of 150 litres of 
petrol. This is not to say that his entitlement of 
petrol cannot be availed of independently of the 
staff car. The original petitioner was, therefore, 
entitled to use his entitlement of petrol on an- 
other vehicle. The words used in the section are 
staff car “and” one hundred and fifty litres of 
petrol and not staff car “with” one hundred and 
fifty litres of petrol. Unless the words are so inter- 
preted it would lead to the absurd situation that a 
defaulting Government may not provide a staff 
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car and may then deny the benefit of petrol entitle- 
ment on the ground that without the staff car he 
cannot be given the petrol. In such a situation the 
Judge would be denied even the petrol entitle- 
ment by denying him the staff car. Also take a 
situation where during vacation a Judge proceeds 
to his home town where he cannot take his staffcar 
because of long distance. Is he to be denied his 
petrol entitlement merely because he has not 
brought his staff car along with him? If two views 
are reasonably possible we would lean in favour of 
the view which would be favourable to the subject 
ie. the Judge concerned. We are, therefore, in 
agreement with the view of the High Court that 
the failure on the part of the Government to 
provide the original petitioner with a staff car as 
mandated by Sec.22-B of the 1954 Act was clearly 
an act in breach of the express provision of the 
service condition enshrined in the statute for which 
the original petitioner was entitled to be compen- 
sated. The measure of compensation has been 
determined on the basis of what the neighbouring 
State paid to its Judges who were not provided with 
acarand wesee no reason to doubt the correctness 
of the High Court’s approach in this behalf. We 
uphold this part of the impugned order. 

19. Before parting we must clarify that we should 
not be understood to be approving the action of 
the State of Bihar as well as the State of West 
Bengal in not providing staff cars to the Judges of 
their High Courts and making monthly payments 
in lieu thereof as that has the effect of destroying 
uniformity in the matter of service conditions of 
High Court Judges. Provision was made by intro- 
duction of Secs.22-A and 22-B to bring about 
uniformity in service conditions of High Court 
Judges all over the country and no State Govern- 
ment could be permitted to act in violation thereof. 
In fact the Government of India was duty bound to 
ensure compliance with the said provisions. 
Temporary arrangements till receipt of a car may 
be inevitable but the obligation could not be shelved 
by monthly payments determined by the State 
Government. That would virtually amount to 
replacing the statutory provision by executive 
inaction. We cannot approve of the same. 

20. In the result, the appeal of the original peti- 
tioner, Civil Appeal No.3060 of 1991 is dismissed, 
but with no order as to costs. The appeal of the 
Union of India, Civil Appeal No.3059 of 1991 is 
allowed and the judgment of the High Court is 
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reversed to the extent it holds that all allowances 
except city compensatory allowance and house 
rent allowance are includible in calculating the 
cash equivalent of leave salary due to the original 
petitioner for the unutilised leave not exceeding 
240 days. We set aside that finding and hold that 
the said allowances, viz., (i) sumptuary allowance, 
(ii) allowance under Art.222(2), (iii) allowances 
under Secs.22-A, 22-B and 22-C of the 1954 Act 
are not includible in computing the cash equiva- 
lent of leave salary due to a Chief Justice or Judge 
of the High Court. The amount deposited in this 
Court calculated after including the money equiva- 
lent of the aforesaid allowances and withdrawn‘ 
pursuant to this Court’s order dated August 1, 
1991, shall be refunded by the original petitioner 
within three months from today failing which the 
Governmentshall beat liberty to recover thesame 
with interest at 15% per annum on the expiry of 
the said period. We reject the Government's plea 
for grant of interest from the date of withdrawal 
till refund. There will be no order as to costs 
throughout as this is a litigation of a representa- 
tive character. We may, however, clarify that since 
we have approved the High Court’s order in re- 
gard to payment of compensation for failure to 
supply staff car in terms of Sec.22-B; the original 
petitioner will be entitled to retain the amount 
received under that head. The appeal will stand 
disposed of accordingly. 


BS. --- Appeal No.3059 of 1991 allowed and Appeal 
No.3060 of 1991 dismissed. 


IN THE SUPREME COURT OF INDIA. 


Present: M.M.Punchhi and S.P.Bharucha, JJ. 


Civil Appeal No.4824 of 1992 8th April, 1993. 
Rajendra Sales Corporation ..Appellant 
v. 

Indermull Himtaji ... Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960 as amended by Act XXII of 
1973), Sec.29 - G.O.No.2000, dated August 16, 


1976 - Sub-lessee of premises exempt from provi- 
sions of Act, whether entitled to protection of Act. 
By virtue of Sec.29 of the Tamil Nadu Buildings 
(Leaseand Rent Control) Act, the Government is 
entitled to exempt any building or class of build- 
ings from the provisions of the said Act and what 
has been exempted by the G.O.Ms.2000, dated 
16.8.1976 are all buildings owned by public reli- 
gious and charitable Trusts of Hindus, Christians 
and Muslims. The exemption, therefore, attaches 
to the buildings. Thesaid premises being owned by 
a trust of the kind stipulated are exempt from the 
provisions of the said Act and asub-lessee thereof 
cannot claim the protection of the provisions of 
the said Act. Public Religious and Charitable Trusts 
are given freedom to charges the normal market. 
To make that freedom effective, it is necessary to 
arm the trustees with the right to evict tenants for 
non-payment of such market rent. Such eviction 
cannot, in fact, be obtained where tenants have 
created sub-tenants unless the sub-tenants are 
also liable to eviction without the protection of 
the said Act. The provisions, therefore, of the said 
Sec.29 and G.O. attach to the buildings owned by 
the religious and public charitable trusts and the 
protection of the said Act is not available both to 
lessee and sub-lessees thereof. [Paras. 4 & 6] 
Case referred to: 

S.Kandaswanty Chettiar v. State of Tamil Nadu, 
(1985)1 S.C.C. 290. [Paras. 5, 6] 

The Court made the following 

ORDER: This appeal is directed against the judg- 
ment of the High Court of Madras in the second 
appeal filed by the appellant before us. The appel- 
lant is the sub-lessee of premises belonging to the 
Pasumarthy Rukmani Ammal Charity, which has 
been held to bea public charitable trust and which 
is not disputed in this appeal. The respondent is 
the lessee of the said premises. The suit was filed 
by the respondent against the appellant for evic- 
tion from the said premises upon the ground that 
the sub-lease of the appellant had been termi- 
nated by the respondent. The suit was filed upon 
the basis that the said premises were exempt from 
the provisions of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960 read with G.O.No.2000, 
dated August 16, 1976 issued by the Governor of 
Tamil Nadu under the provisions of Sec.29 of the 
said Act. The suit was dismissed by the trial court, 
but was decreed in the first appeal. The second 
appeal before the High Court was dismissed. 
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2. The only contention raised before us is that the 
appellant, as sub-lessee of the said premises, is 
entitled to the protection of the said Act and that 
the said G.O. has no application. 

3. Sec.29 empowers the Government to exempt 
any building or class of buildings from all or any of 
the provisions of the said Act. By the said G.O., all 
buildings owned by Hindu, Christian and Muslim 
religious trusts and public charitable trusts are 
exempted from all the provisions of the said Act. 
4. By virtue of Sec.29 the Government is entitled 
to exempt any building or class of buildings from 
the provisions of the said Act and what has been 
exempted by thesaid G.O., areall buildings owned 
by publicreligious and charitable trusts of Hindus, 
Christians and Muslims. The exemption, there- 
fore, attaches to the buildings. The said premises, 
being owned by a trust of the kind stipulated, are 
exempt from the provisions of the said Act and a 
sublessee thereof cannot claim the protection of 
the provisions of the said Act. 

5. Our attention was drawn by learned counsel for 
the appellant to the judgment of this Court in 
S.Kandaswamy Chettiar v. State of Tamul Nadu, 
(1985)1S.C.C. 290, wherein it was held that public 
religious and charitable endowments and trusts 
constitute a well-recognised distinct group inas- 
much they not only serve public purposes, but the 
disbursement of their income is governed by the 
objects with which they were created and build- 
ings belonging to such endowments or trusts clearly 
fall into a distinct class different from buildings 
owned by private landlords and as such, their 
classification in to one group by the State Govern- 
ment while issuing the said G.O. had to be re- 
garded as being based on an intelligible differen- 
tia. It was also observed that the objectives of the 
said Act were to control rents and to prevent 
unreasonable eviction and these objectives were 
interrelated. It was obvious that if the trustees of 
public religious trusts and public charities were to 
be given freedom to charge the normal market 
rent then to make that freedom effective it was 
necessary to arm the trustees with the right to evict 
tenants for non-payment ofsuch market rent. The 
State Government, on the materials before it, had 
come to the conclusion that the ‘fair rent’ fixed 
under the said Act was unjust in the case of such 
buildings and it was necessary to permit the trus- 
tees of such buildings to recover from their ten- 
ants reasonable market rent was not paid would be 
unreasonable. Relying upon these observations, it 
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was submitted that it was only the lessor trust 
which was entitled to take proceedings de hors the 
said Act against the lessee and not the lessee 
against the sublessee. It was submitted that the 
whole rationale of the finding that the said Sec.29 
and G.O., did not contravene Art.14 was that 
these provisions were necessary in the interest of 
the lessor trust and the lessee, therefore, could not 
utilise these provisions against the sublessee. 

6. In our view, the reasoning adopted in Kan- 
daswamy Chettiar case, (1985)1 S.C.C. 290, must 
be carried to its logical conclusion. Public reli- 
gious and charitable trusts are given freedom to 
charge the normal market rent. To make that 
freedom effective, it is necessary to arm the trus- 
tees with the right to evict tenants for non-pay- 
ment ofsuch market rent. Such eviction cannot in 
fact be obtainted where the tenants have created 
sub-tenants unless the sub-tenants are also liable 
to eviction without the protection of the said Act. 
The provisions, therefore, of the said Sec.29 and 
G.O. attach to the buildings owned by the reli- 
gious and public charitable trusts and the protec- 
tion of the said Act is not available both to lessee 
and sublesses thereof. 

7. In this view of the matter, the appeal fails and is 
dismissed with no order as to costs. 

8. We have heard learned counsel for the parties. 
We direct that the appellant shall not be evicted 
from the said premises for a period of 6 months 
from today provided he files an undertaking in this 
Cour‘ that he shall. œn or before the expiry of six 
months, hand over to the respondent vacant pos- 
session of the said premises. The undertaking 
shall be file within two weeks. 


B.S. ---- Appeal dismissed. 


IN THE SUPREME COURT OF INDIA. 
Present: S.Mohan and M.K.Mukherjee, JJ. 

Civil Appeal No.622 of 1994 4th February, 1994. 
P.V.Papanna and others ...Appellants 
K Padmanabhiah. .. Respondent. 


Karnataka Rent Control Act (1967), Sec.21(1) - 
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How far to be considered in eviction petition under - 
Landlord filing eviction petition against tenant on 
ground of personal need - Eviction ordered and 
becoming final - Landlord dying in the course of 
execution proceedings - Legal representatives, ifcan 
execute order of eviction. 

This Court, while laying down that in a suit for 
eviction on the ground ofbona fide requirement of 
premises by landlord, the subsequent events ought 
to be taken into account for the of finding out 
whether the landlord still requires the premises in 
possession of the tenant, has also laid down that 
such an enquiry can be made so long as the decree 
for eviction does not become final. In other words, 
once the matter has become final in the sense that 
the order of eviction has been upheld by the High- 
est Court in which it was sought to be challenged, 
it would not be open to further challenge which 
necessarily can be in the execution stage. This 
conclusion inevitably follows from the well-settled 
principle that a court executing the decree cannot 
go behind the decree for it is binding and conclu- 
sive between the parties to the suit. Therefore, the 
executing court is required to execute the decree 
as it finds save in exceptional cases where the 
decree on the face of it may be found to be without 
jurisdiction. To put it differently, the executing 
court cannot enquire as to why the decree was 
passed but for the purpose of finding out whether 
the decree is a valid one or a nullity it can go into 
the question as to whether the court which passed 
the decree was competent to do so. Besides, the 
executing court may, if need be, look into the 
pleadings of the parties and the proceedings of the 
trial, for the limited purpose of construing: the 
decree or the meaning of the words used therein. 
It has to be held that events which take place 
subsequent to the filing of an eviction petition 
under any Rent Act can be taken into considera- 
tion for the purpose of adjudication until a decree 
is made by the final court determining the rights of 
the parties but any event that takes place after the 
decree becomes final cannot be made a ground for 
reopening the decree. The finality to the dispute 
culminating in the decree cannot be reopened by 
the executing court for readjudication on the ground 
that some event or the other has altered the situ- 
ation. As a corollary thereto, it must also be held 
that once the decree became final, it becamea part 
of the estate of the landlord and, therefore, the 
appellants as legal representatives of the deceased 


landlord are entitled to execute the same. 
[Paras. 13 & 18] 
Cases referred to: 
Hasmat Rai v. Raghunath Prasad, (1981)3 S.C.C. 
103: ALR. 1981 S.C. 1711. [Paras. 9, 15] 
P.Venkateswaralu v. Motor and General Traders, 
(1975)1S.C.C. 770: A.L.R. 1975 S.C. 1409. [Para. 9] 
Syed Asadullah Kazmi v. Additional District Judge, 
Allahabad, (1981)3 S.C.C. 483: ALR. 1981 S.C. 
1724. [Para. 11] 
Variety Emporium v. R.M.Mohd. Ibrahim Naina, 
(1985)1S.C.C. 251: A.LR. 1985 S.C. 207. [Para. 12] 
D.K Soni v. P.K Mukerjee, (1988)1 S.C.C. 29. [Paras. 
14, 15) 
Yasimsab Fakruddinsab Dori v. Basappa, (1991)2 
Karn. L.J. 219. [Para. 16] 
Mohd. Ibrahim (Dr.) v. Rahim Khan, (1947)2 M.LJ. 
419: 1947 M.W.N. 655. [Para. 17] 
S.S Javali, Senior Advocate (M.Sivappa and 
P.R.Ramesh, Advocates with him), for Appellants. 
C.Sitaramiah and M.R.Janardham, Senior Advo- 
cate (P.Mahale, Advocate with him), for Respon- 
dent. 
The Judgment of the Court was delivered by 
Mukherjee, J.: Special leave granted. 
2. This appeal stems from the judgment and order 
dated October 31, 1991 passed by the High Court 
of Karnataka in Civil Revision Petition No.4138 
of 1990. Facts and circumstances leading to this 
appeal are as under. 
3. On March 22, 1973 one P.V.Jayashankar filed 
an application in the First court of the Munsif at 
Bangalore under Sec.21(1) of the Karnataka Rent 
Control Act, 1961 seeking recovery of possession 
of his non-residential premises from his tenant, 
the respondent herein. Though recovery of pos- 
session was sought for on various grounds the trial 
court, by its judgment and order dated October 24, 
1980, allowed the application solely on the ground 
that the suit premises were bona fide required by 
the landlord for his personal use and occupation 
and directed the tenant to hand over vacant pos- 
session of the same to Shri Jayashankar. The trial 
court granted two year’s time to the tenant to 
comply with its direction. Against the order of 
eviction the tenant preferred a revision petition in 
the High Court of Karnataka which was dismissed 
on December 19, 1983. The High Court, however, 
granted four years’ time to the tenant to vacate the 
premises. assailing the order of dismissal of his 
revision petition, the tenant filed a Special Leave 
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Petition in this Court which was also dismissed. 
4. Before the period of four years granted by the 
High court to the tenant to vacate the premises 
expired, Jayashankar died-on October 26, 1986, to 
be precise. He left behind a will dated June 11, 
1986 under which the suit premises were bequeathed 
to his brother, his wife and their son, the three 
appellants herein. 

5. On the failure of the tenant to vacate the prem- 
ises within the period of four years, which expired 
on December 31, 1987, the appellants, as legatees 
under the will and legal representatives of the 
deceased Jayashankar, filed an appliation for 
execution of the order for eviction in the Court of 
Small Causes, Bangalore on March 7, 1988. In 
resisting the execution, the tenant first contended 
that the order for eviction having been made solely 
on the ground of bona fide use and occupation of 
the premises by Jayashankar to carry on a busi- 
ness, it had become ineffective, unenforceable and 
inexecutable on his death. The tenant next con- 
tended that the order of eviction being personal, it 
could not be inherited by or assigned in favour of 
the legal representatives. The tenant also assailed 
the genuineness of the will. 

6. Overruling the objections raised by the tenant, 
the executing court passed an order on July 20, 
1990 directing issuance ofa delivery warrant. The 
executing court took the view that, sitting in exe- 
cution, it could not go behind decree. According 
to the court, once the decree for eviction had 
become final it could not be agitated that the 
decree had become infructuous as the personal 
requirement oflandlord for his own use and occu- 
pation had come to an end with his death. The 
court lastly held that on the death of the landlord 
the rights created by the decree stood transferred 
in favour of the legal representatives and the same 
could not be defcated on the ground that the 
decree-holder had died. 

7. Aggrieved by the order of the executing court, 
the tenant preferred a revision petition before the 
High Court. By its judgment and order dated 
October 31, 1991, the High Court allowed the 
petition, set aside the order of the executing court 
and dismissed the eviction petition on the grounds 
that the cause of action did not survive on the 
death of the landlord and that the legatees, claim- 
ing as legal representatives of the deceased land- 
lord, could not execute the decree for eviction 
which was purely personal. 
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& In the context of the admitted facts that Jayash- 
ankar sought recovery of possession of the suit 
premises for his personal requirement to start a 
business of his own and that he died after the 
special leave petition filed by the tenant in this 
Court against the order of eviction was dismissed, 
the only question which required an answer in this 
appeal is whether the order thereby became inexe- 
cutable. 
9. This Court has consistently held that when 
eviction ofa tenant as sought for on the ground of 
personal need of the landlord, such need must not 
only exist on the date of the suit but must also exist 
when higher courts deal with the order of eviction 
in appeal or in revision. Reference‘in this connec- 
tion may first be made to Hasmat Raiv. Raghunath 
Prasad, (1981)3 S.C.C. 103: A.I.R. 1981 S.C. 1711, 
where relying upon its earlier decision in the case 
of P. Venkateswaralu v. Motor and General Traders, 
(1975)1 S.C.C. 770: AIR. 1975 S.C. 1409, this 
Court held that it was incontrovertible that where 
possession was sought for personal requirement it 
would be correct to say that the requirement pleaded 
by the landlord must notably exist on the date of 
the action but must subsist till the final decree or 
an order for eviction was made, This Court em- 
phasised that if during the progress and passage of 
the proceeding from court to court subsequent 
events had occurred which, if noticed, would non- 
suit the landlord, the court had to examine and 
evaluate the same and mould the decree accord- 
ingly. This Court observed that the tenant was 
entitled to demonstrate that the need or require- 
ment of the landlord no more existed by pointing 
out such subsequent events to the court, including 
the appellate court. Insucha situation, itwould be 
incorrect to say that as the decree or order for 
eviction was passed against the tenant he could 
not invite the court to take into consideration 
subsequent events. The court lastly observed: 
“He (the tenant) can be precluded from so con- 
tending when the decree or order for eviction has 
become final.” [Italics supplied] 
10. In concurring with the above observations 
made by Justice D.A.Desai for himself and Justice 
E.S.Venkataramiah (as His Lordship then was), 
Justice R.S.Pathak (as His Lordship then was) 
said: . 
“As is well settled now, in a proceeding for the 
ejectment of a tenant on the ground of per- 
sonal requirement under a statute controlling 
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the eviction of tenants, unless the statute pre- 
scribes, to the contrary the requirement must 
continue to exist on the date when the proceeding 
is finally disposed of, either in appeal or revision, 
bh the relevant authority. ” [Italics supplied] 
11. In Syed Asadullah Kazmi v. Additional District 
Judge, Allahabad, (1981)3 S.C.C. 483: ALR. 1981 
S.C. 1724, it was held by this Court that the order 
of the appellate authority releasing a portion of 
the premises in favour of the third respondent 
therein and leaving the remaining portion in the 
tenancy of the appellant acquired finality when 
the proceedings taken against it by the appellant 
had failed. The court observed that as the order 
which had been taken to the Highest Court had 
become final the prescribed authority was bound 
to give effect to the date and in so doing it was not 
acting outside its jurisdiction or contrary to law. 
This Court then observed: 
“It is true that subsequent events must be 
taken into account by a Statutory authority or 
court ‘when considering proceedings arising 
out of a landlord’s petition for ejectment of a 
tenant on the ground of the landlord’s per- 
sonal need. But in the present case, the order for 
release of a portion of the accommodation ac- 
quired finality before the death of Raj Kumar 
Sinha and the controversy concluded by it could 
not be reopened. ” [Italics supplied] 
12. The observations made in Hasmat Rai, (1981)3 
S.C.C. 103: ALR. 1981 S.C. 1711 were quoted with 
approval in Variety Emporium v. R.M.Mohd. Ibrahim 
Naina, (1985)1 S.C.C. 251: ALR. 1985 S.C. 207. 
13. From the various observations made in the 
cases referred to above, it is patently clear that this 
Court, while laying down that ina suit for eviction 
on the ground of bona fide requirement of prem- 
ises by landlord the subsequent event ought to be 
taken into account for the purpose of finding out 
whether the landlord still required the premises in 
possession of the tenant, has also laid down that 
such an enquiry can be made so long as the decree 
for eviction does not become final. In other words, 
once the matter has become final in the sense that 
the order ofeviction has been upheld by the High- 
est Court in which it was sought to be challenged, 
it would not be open to further challenge, which 
necessarily can be in the execution stage. This 
conclusion inevitably follows from the well-settled 
principle that a court executing the decree cannot 
go behind the decree for it is binding and conclu- 


sive between the parties to the suit. Therefore, th 
execuling court is required to execute the decree 
as it finds; save in exceptional cases where the 
decree on the face of it may be found to be without 
jurisdiction. To put it differently, the executing 
court cannot enquire as to why the decree was 
passed but for the purpose of finding out whether 
the decree is a valid one or a nullity it can go into 
the question as to whether the court which passed 
the decree was competent to do so. Besides, the 
executing court may if need be, look into the 
pleadings of the parties and the proceedings of the 
trial, for the limited purpose of construing the 
decree or the meaning of the words used therein. 
14. The learned counsel for the tenant, however, 
strongly relied upon the following observation in 
D.K Soni v. P.K.Mukerjee, (1988)1 S.C.C. 29: 
“We recognise that unless the statute expressly 
prohibits as it did in the instant case, by the 
aforesaid clause, cautious recognition of sub- 
sequent events to mould the relief should taken 
note of.” 
To contend that subsequent events could be take 
note of even at the execution stage as there was no 
statutory inhibition to such recognition read in 
isolation, the above-quoted observation may seem 
to support the above contention of the tenant but 
when thejudgmentis read as a whole it completely 
negatives the contention. 
15. In D.K Soniv. P.K. Mukerjee, (1988)1S.C.C. 29, 
the court reiterated the ratio of Hasmat Rai v. 
Raghunath Prasad, (1981)3 S.C.C. 103: AIR. 1981 
S.C. 1711 and Syed Asadullah Kazmi v. Additional 
District Judge, Allahabad, (1981)3 S.C.C. 483: A.LR. 
1981 S.C. 1724, as quoted earlier and held that 
finality of judicial decision was one of the essential 
ingredients upon which administration of justice 
must rest. therefore, the above-quoted observa- 
tion has to be read in the context of the facts and 
circumstances of that case and understood in the 
light of the provisions of the U.P. Rent Act which 
came up for consideration there. 
16. The learned counsel for the tenant then relied 
upona Diviison Bench judgment of the Karnataka 
High Court in Yasimsab Fakruddinsab Dori v. 
Basappa, (1991)2 Karn. L-J. 219, wherein it has 
been held that as the landlord sought recovery of 
possession of the suit premised for running a 
business of his own and he subsequently died, the 
cause of action perished with his death. The facts 
of that case are clearly distinguishable as, unlike 
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ours, there the landlord died during the pendency 
of the recision petition filed by the tenant against 
the trial court’s order for eviction. 

17. The learned counsel lastly relied upon a judg- 
ment of the Madras High Court in Mohd. Ibrahim 
(Dr.) v. Rahim Khan, (1947)2 M.L.J. 419: 1947 
M.W.N. 655, Undoubtedly that case supports him 
as it upheld the contention ofa tenant that on the 
death of the landlady the order for recovery of 
possession had become unenforceable, but then 
we regret our inability to rely upon the same; 
firstly, because in the judgment there is no ration- 
ale for accepting the above contenton and sec- 
ondly, becuase of the judgments of this Court 
referred to earlier. 

18. For the foregoing discussion, we must hold 
that events which take place subsequent to the 
filing of an eviction petition under any rentact can 
be taken into consideration for the purpose of 
adjudication until a decree is made by the final 
court determining the rights of the parties by any 
event that takes place after the decree becomes 
final cannot be made a ground for reopening the 
decree. The finality to the dispute culminating in 
the decree cannot be reopened by the executing 
court for readjudication on the ground that some 
event or the other has altered the situation. As a 
corollary thereto it must also be held that once the 
decree became final it became a part of the estate 
of the landlord and therefore the appellants as 
legal representatives of the deceased landlord are 
entitled to execute the same. 

19. We, therefore, allow this appeal, set aside the 
judgment of the High court and restore that of the 
executing court. However, there will be no order 
as to costs. 


BS, ---- Appeal allowed. 
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Interpretation of Statutes - Beneficial legislation like 
rent contol act - Construction of. 

Being seized with a beneficial piece of enactment, 
the court has to take a view which would advance 
the object and purpose of the Act which appar- 
ently is to give protection to a tenant and not to 
allow the law to permit throwing out ofa tenant 
merely because of some technical violation of the 
Statute. [Para. 12] 
Cases referred to: 

B.P.Khemka Pvt. Ltd. v. Birendra Kumar Bowmick, 
(1987)2 S.C.C. 407. [Para. 6] 

Govindlal Chhaganlal Patel v. Agricultural Pro- 
duce Market Committee, (1975)2 S.C.C. 482: (1976) 1 
S.C.R. 451. [Para. 6] 

Ganesh Prasad Sah Kesan v. Lakshmi Narayana 
Gupta, (1985)3 S.C.C. 53. [Para. 6] 

Shyamcharan Sharma vy. Dharmadas, (1980)2 S.C.C. 
151. [Para. 7] 

Ved Prakash Wadhwa v. Vishwa Mohan, (1981)3 
S.C.C. 667. [Para. 8] 

Varandani v. Asha Lata Mukherjee, (1990)4 S.C.C. 
40. [Para. 10] 

Union of India v. Philip Tiago Dev Gama of Vedem 
de Gama, (1990)1 S.C.C. 277. [Para. 12] 
Dr.S.Ghosh, Senior Advocate (G.S.Chatterjee, 
D.P.Mukherjee and A.Banerjee, Advocates, with 
him), for Appellant. 

A.K.Ganguli, Senior Advocate (Ms.Mridula Ray, 
Dr.S.Bharadwaj and S.S.Ray, Advocates with him), 
for Respondents. 

The Judgment of the Court was delivered by 
Hansaria, J.:- The appellant has come to be evicted 
from the premises (a shop room) on his failure to 
deposit rent for November, 1984 within Decem- 
ber 15, 1984, which is held to have incurred the 
wrath of Sec.17 of West Bengal Premises Tenancy 
Act, 1956 (hereinafter called ‘the Act’). There is 
no dispute that the rent was deposited on Decem- 
ber 17, 1984. There was thus, if at all, delay of two 
days. This would even be not so, if notice is taken 
of the fact that 16th was a Sunday, which shows 
that 15th was a Saturday. If it would have been a 
half-working day, Explanation to Sec.4 of the 
Limitation Act would have taken care of 15th as 
well, in which case there would have been no delay 
at all. 

2. Let it be seen whether the provision of Sec.17 is 
really so harsh as to deny benefit of a beneficient 
statute like the Act at hand, even if there was delay 
of two days in depositing the rent. 
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3. The eviction order came to be passed on a suit 
filed by the respondents sometime in 1980 in 
which eviction was prayed ọn three grounds : 

(a) Bona fide requirement of the premises; 


(b) sub-letting of the premises by the appel- 


lant; and 
(c) default in paying rent from the month of 
November, 1979 onwards. "' 
4. The trial court as well as the first appellate court 
did not accept the case of the respondents in so far 
as first two grounds are concerned. As to the third, 
there is no finding of default as averred. What, 
however, happened was that the appellant failed 
to deposit rent for the month of November, 1984 
within the time visualised by Sec.17(1) of the Act, 
which ultimately led to’ the passing of the order of 
‘ eviction against him. As already stated this came 
to happen becuase it has been held by the courts’ 
below that that is the mandate of Sec.17 of the Act. 
5. For understanding the contentions advanced by 


the learned counsel of the parties, it would be _ 


necessary'to note Sec.17 in its entirety, which at 
the relevant time read as below: Ss 
“17. When a tenant can get the benefit of protec- 
tion against eviction: (1) On a suit or proceed- 
ing being instituted by the landlord on any of 
the grounds referred to in Sec.13, the tenant 
shall, subject to the provisions of Sub-sec.(2) 
within one month of the service of the writ of 
summons on him, or where he appears in the 
suit Or proceeding without the writ of sum- 
mons being served on him, within one month 
ofhis appearance deposit in court or with the 
controller or pay to the landlord an amount 
calculated at the rateofrent at which itwas last 
‘paid, for the period for which the tenant may 
have made default including the period subse- 
' quent thereto up to the end of the month 
previous to that in which the deposit or pay- 
ment is made together with interest on such 
amount calculated at the rate of eight and one- 
third per cent per annum from the date when 
any such amount was payable up to the date of 
deposit, and shall thereafter continue to deposit 
or pay month by month, by the 15th of each 
succeeding month a sum equivalent to the rent at 
that rate”. [Italics supplied] 
(2) If in any suit or proceeding referred to in 
Sub-sec. (1) there is any dispute as to the amount 
of rent payable by the tenant, the tenant shall, 
within'the time specified in Sub-sec.(1), de- 
SC7 


posit in court the amount admitted by him to 
be due from him together with an application 
to the court for determination of the rent 
payable. No such deposit shall be accepted 
unless it is accompanied by an application for 
determination of the rent payable. On receipt 
of such application, the court shall, 

(a) having regard to the rate at which rent was 
last paid, and the period for which default may 
have been made, by the tenant, make, as soon 
as possible within a period not exceeding one 
year, a preliminary order, pending final deci- 
sion of the dispute, specifying the amount, if 
any, due from the tenant and thereupon the 
tenant shall, within one month of the date of 
such preliminary order, deposit in court or pay 
to the landlord-the amount so specified in the 
preliminary order; and 

(b) having regard to the provisions of this Act, 
make, as soon after the preliminary order as 
possible, a final order determining the rate of 
rentand theamount to bedepositéd in court or 
paid to the landlord and either fixing the time 
within which the amount shall be deposited or 
paid or, as the case may be, directing that the 
amount already deposited or paid be adjusted 
in such manner and within such time as may be 
specified in the order. 

(2-A) Notwithstanding anything contained in 
Sub-sec.(1) or Sub-sec.(2), on the application 
of the tenant, the Court may, by order,- 

(a) extend the time specified in Sub-sec.(1) or | 
Sub-sec.(2) for the deposit or payment of any 
amount referred to therein; 

(b) having regard to’ the circumstance of the 
tenantas also of the landlord and the total sum 
inclusive of interest required to be deposited 


‘or paid under Sub-sec.(1) on account of de- 


fault in the payment of rent, permit the tenant 
to deposit or pay such sum in such instalments 
and by such dates as the court may fix: 

Provided that where’ payment is permitted by 
instalments such sum Shall include all amounts 
calculated at the rate of rent for the period of 
default including the period subsequent thereto 
up to the end of the month previous to that in 


© which the order under this sub-section is to be 
“made with interest on any such amount calcu- 


lated at the rate specified in Sub-sec.1) from 
the date when such amount was payable up to 
the date of such order. 
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(2-B) No application for extension of time for 
the deposit or payment of any amount under 
clause (a) of Sub-sec.(2-A) shall be entertained 
unless it is made before the expiry of the time 
specified therefor in Sub-sec.(1) or Sub-sec.(2), 
and no application for permission to pay in 
instalment under clause (b) of Sub-sec.(2-A) 
shall be entertained unless it is made before 
the expiry of the time specified in Sub-sec.(1) 
for the deposit or payment of the amount due 
on account of default in the payment of rent. 
(3) Ifa tenant fails to deposit or pay any amount 
referred to in Sub-sec.(1) or Sub-sec.(2) within 
the time specified therein or within such ex-. 
tended time as may be allowed under clause (a) 
of Sub-sec.(2-A), or fails to deposit or pay any 
instalment permitted under clause (b) of Sub- 
sec.(2-A) within the time fixed therefor, the 
court shall order the defence against delivery 
of possession to be struck out and shall pro- 
ceed with the hearing of the suit. 
(4) If a tenant makes deposit or payment as 
required by sub-section of possession of the 
premises to the landlord on the ground of | 
default m payment of rent by the tenant shall 
be made by the court but the court may allow 
such costs as it may deem fit to the landlord: 
Provided that a tenant shall not be entitled to 
any relief under this sub-section if, having 
obtained such relief once in respect of the 
premises,he has again made default in the 
payment of rent for four months within a pe- 
riod of twelve months”. 
6. Shri Ghosh, learned counsel for the appellant, 
submits, on the strength of decision of this Court 
in B.P.Khemka Pvt. Lid. v. Birendra Kumar Bowmick, ° 
(1987)2 S.C.C. 407, that the failure, if any, of the 
appellant was technical and not real; and so, the 
same should be regarded as inconsequential in 
nature. In Khemka case, this Court was called 
upon to decide as to whether Sub-sec.(3) of Sec.17 
of the Act was mandatory in nature or directory. 
After referring to Govindlal Chhaganlal Patel v. 
Agricultural Produce Market Committee, (1975)2 
S.C.C. 482: (1976) 1 S.C.R. 451 and Ganesh Prasad 
Sah Kesari v. Lakshmi Narayana Gupta, (1985)3 
S.C.C. 53 - in the latter case the provision being 
similar to Sec.17(3) of the act - it was held in 
paragraph 14 that the word ‘shall’ in abovesaid 
sub-section has to be read as ‘may’. 
7. Shri Ghosh has also placed reliance on 
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Shyamcharan Sharma y. Dharmadas, (1980)2 S.C.C. 
151, in which, while considering the import of 
Sub-secs.(1), (5) and (6) of Sec.13 of the Madhya 
Pradesh Accommodation (Control) Act, which 
are in pari materia with Sub-secs.(1), (3) and (4) of 
Sec.17 of the Act, it was held that court has power 
under Sub-sec.(6) to condone delay in deposit of 
rent having become due after institution ofsuit for 
eviction. Learned counsel calls inand Ved Prakash 
Wadhwa v. Vishwa Mohan, (1981 )3 S.C.C. 667, too 
in which case this Court dealt with “rather trifling 
quetion” noted in paragraph 4 which was that the 
date of deposit of the rent could not be taken to be 
the date on which challan was passed but only the 
date on which the actual money was put into the 
treasury. The Bench after noting two earlier deci- 
sions stated that these decisions had laid down the 
law that when money is tendered before the court 
and thereupon challan is passed by the ministerial 
officers, whereafter the money is deposited in 
treasury with the challan, the deposit relates back 
to the date on which the tender;was' made orthe 
challan presented. no 

8. Shri Ghosh has referred to the decision in Ved 
Prakash case, (1981)3 S.C.C. 667, because the 
challan in the present case was passed on Decem- 
ber 11, 1984 and as such, within 15 days of Novem- 
ber 30, 1984, which would satisfy even the letter of 
law. As to this facet of the case, we may, however 
say that this Court took the aforesaid view because 
itwas noted that before challan was passed money 
was required to be tendered. There is nothing 
before us to satisfy whether in the present case too» 
the money was required to be tendered before 
challan was passed. We would, therefore, hold 
that Ved Prakash case, does not assist the appel- 
lant. 

9. Shri Ganguli appearing for the respondents has 
strenuously contended that the present case is not 
covered by Sub-sec.(3), but attracts Sub-sec.(4) of 
Sec.17 whose requirement is not satisfied as the 
appellant had admittedly not deposited the rent as 
required by Sub-sec.(1). According to the learned 
counsel the case at hand is nearer toJ.L. Varandant 
v. Asha Lata Mukherjee, (1990)4 S.C.C. 40, in 
which relief under, Sub-sec.(4) of the Act was. 
denied to a tenant who had not made deposit as- 
required by Sub-sec.(1) read with Sub-sec.(2-A), 
Shri Ganguly urges t'at. in case of failure of a 
tenant to deposit the monthly rent as required by: 
the concluding part of Sub-sec.(1), the only relief 
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he can claim under Sec.17 of the Act is to apply to 
the court to extend the time specified for deposit 
by Sub-sec.(1) as permitted by Sub-sec.(2-A) and, 
if this would not be done, the court would have no 
choice but to order for eviction. The aforesaid 
follows, according to Shri Ganguly, from what was 
held by this Court in Varandani case, (1990)4 
S.C.C. 40. 
10. We are not persuaded to accept the aforesaid 
submission, as in Varandani case, (1990)4 S.C.C. 
40, the main plea of the tenant was that as despite 
non-deposit of rent within the time allowed no 
order for striking off the defence had been passed, 
it should be presumed that the delay in payment of 
rent was condoned or deemed to have been con- 
doned, because of which no decree for eviction 
could be passed. The facts of the instant case are 
different inasmuch as Varandani case, was con- 
cerned with arrear rent, as by Order No.26 dated 
March 23, 1977 of which reference has been made 
in paragraph 1 as well as in the ultimate para- 
graph, the appellant had been ‘asked to deposit 
arrears at all specified rate, whereas in the case at 
hand it is post-institution rent with which we are 
«concerned. Further, the plea of presumed condo- 
nation of delay advanced in Varandani is not 
selevant for the case at hand because non-striking 
«off the defence, on which ground the plea was 
«advanced is governed by Sub-sec.(3), which in 
Khemka case, (1987)2S.C.C. 407, has been held to 
Woe directory. 

11. Shri Ghosh has a point when he conteds that if 
mhe power relating to striking offdefence be direc- 
ory, the power to order eviction has proprio vigore 
wo be so inasmuch as the order of eviction has 
agreater lethality than an order striking offdefence. 

12. Being seized with a beneficial piece of enact- 
sment, we have to take a view which would advance 
mhé object and purpose of the Act, which appar- 
«ently is to give protection to a tenant and not to 
«allow the law to permit throwing out of a tenant 
mnerely because of some technial violation of the 

statute. That this is the approach which has to be 

adopted would be clear from Union of India v. 
BPhilip Tiago Dev Gama of Vedem de Gama, (1990)1 
“$.C.C. 277, in paragraphs 16 and 17 of which it was 


stated that text of a statute is not to be construed ` 


snerely as a piece of prose without reference to its 
nature or purpose; and that if the strict grammati- 
zal interpretation were to give rise to absurdity or 
‘nconsistency, the Court would discard such inter- 


pretation and adopt one which will give effect to 
the purpose of the legislature. The purpose inso- 
far as the Act at hand is concerned is, as aleady 
noted, to give protection to a tenant. While con- 
struing such a statute, the substance of the matter 
has to be seen, and not merely the form. Techni- 
calities would have no place when the court is 
seized with a human problem, as is the one at 
hand, relatable as it is to the earning of livelihood 
by the appellant by carrying on business in the 
shop premises. In such case it is the heart of the 
matter which counts, and not the facade of it. 

13. As Shri Ganguli has strongly urged that the 
requirement of Sub-sec.(1) relating to deposit-of 
rent falling due after institution of the rent having 
not been satisfied, it was almost incumbent on the 
court to pass an order of eviction, let it be seen 
whether the case at hand really attract Sub-sec.(4) 
or Sub-sec.(3) as is the contention of Shri Ghosh. 
As Sub-sec.(4) deals with the situation which arises 
on a tenant making deposit or payment as required 
inter alia by Sub-sec.(1), whereas Sub-sec,(3) is 
concerned with failure to deposit or pay any amount 
referred in Sub-sec.(1), we are of the view that it is 
really Sub-sec.(3) which would get attracted in the 
instant case-it being one of non-deposit as re- 
quired by Sub-sec.(1). Acceptance of contention 
of Shri Ganguli would amount to conceding a 
situation converse to the one mentioned in Sub- 
sec.(4) asa part of legislative mandate. Logic does 
not permit us to hold, as though all men are said to 
be animals, the converse of it that all animals can 
be said to be men doe not follow. 

14. To buttress his submission, Shri Ganguli has, 
however, submitted that where ejectment is prayed 
only on the ground of default, it is Sub-sec.(4) 
alone which would operate, other grounds of evic- 
tion would be covered by Sub-sec.(3). We find no 
such sequitur, because Sub-sec.(1) refers tosuit or 
proceedings instituted by the landlord on any of 
the grounds referred to in Sec.13, reference to 
which shows that default in payment of rent is one 
of the grounds. So operation of Sub-sec.(3) can- 
not be confined to cases other than those of de- 
fault in payment of rent, as that sub-section opens 
by referring to the question of failure to deposit 
rent, which question can arise only if the tenant be 
a defaulter. 

15. We, therefore, hold that the present case was 
covered by Sub-sec.(3) which was held to be direc- 
tory in Khemka case, (1987)2 S.C.C. 407. This 
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would be more so while deciding whether to order 
for eviction. The courts below were, therefore, 
under no obligation to order for eviction merely 
because of two days delay in deposit of rent by the 


appellant. This is not all. Sub-sec.(3) permits strik- ` 


ing off the defence and requires proceeding with 
the hearing of thesuit. So, merely because defence 
is struck off, order of eviction will not follow 
automatically; the landlord shali have to prove de 
hors the defence of the tenant, that a case for 
eviction has been made out. This aspect of the 
matter completely missed the courts below. Wedo 
not agreewith shri Ganguli that nothing would be 
required to be proved by a landlord ina case based 
on allegation of default. According to us, the plea 
of default shall have to be stablished as any other 
plea is required by law. 

16. Thus, not only Khemka case, (1987)2 S.C.C. 
407, but Shyamcharan Sharma case, (1980)2 S.C.C. 
151, also helps the appellant and according to us, 


it was a fit case where two days delay in depositing ' 


the rent for the month of November, 1984 ought 
to have been condoned. The failure not to do so 


has resulted in failure of justice. This apart, the 


respondents not having established their case of 
default in paying rent from November, 1979 onwards, 
on which plea eviction was prayed for when the 
suit was filed, the decree ofeviction could not have 
been legally passed. 

17. In the aforesaid view of the matter, we allow 
theappeal bysetting aside the impugned decree of 
eviction. In the facts and circumstances of the 
case, we make no order as to costs. 


BS. ---- Appeal allowed. 
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Specific Relief Act (XLVII of 1963), Sec.28 - Civil 
Procedure Code (V of 1908), Sec.37 - Decrée passed 


` disposed of according to law. 


[1994 
in suit in appellate Court - Application under Sec. 28 


for further time for payment of purchase money - If 


to be made on the origihal side or execution side. 

From Sec.37 of the Civil Procedure Code, it is 
clear that the decree of the'appellate court would 
be construed to be the decree passed by the court. 
of the first instance. It is settled law that an appeal 
is a continuation of the suit. Therefore, when a 
decree for specific performance has been dismissed 


by the trial court, but decreed by the appellate ` 


court, itshould be construed to be in the samesuit. 
When the decree specifies the time for perform- 
ance of the conditions of the decree, on its failure 
to deposit the money, Sec.28(1) itself gives power 
to the court to extend the time to such terms as the 
court may allow to pay the purchase money or 
other sum which the court has ordered him to pay. 
An application for extension of time for payment 


of balance consideration may be filed even in the : 


court of first instance or in the appellate court in 
thesame suit as thedecree of the trial court stands 
merged with that of the appellate court which 
decree is under execution. Take a case where the 
decree is transferred for execution to a transferee 
executing court, then certainly the transferee court 
is not the original court and execution court is not 
thesame court within the meaning ofSec.28 of the 
Act. But when an application has been made in the 
court in which the original suit was filed and the 
execution is being proceeded with, then certainly 
an application under Sec.28 is maintainable in the 
same court. It would obviously mean in the suit 
itself and not in the execution proceedings. It is 
equally settlcd law that after passing the decree for 
specific performance, the Court does not cease to 
have any jurisdiction. The court retains control 
over the decree even after the decree has been 
passed. It was Open to the court to exercise the 
power under Sec.28(1) ofthe Act either for exten- 
sion of time or for rescinding the contract as 
claimed for. Since the execution application has. 
been filed in the same court in which the original 
suit was filed, namely the court first instance ïn- 
stead of treating the application on the execution 


` side, it should have as well been numbered as an 


interlocutory application, on the original side 
_ [Paras 8 & 9] 
Cases referred to: 


Manuti Vishnu Kshirsagar v. Bapu Keshav Jadhav, 


ALR. 1970 Bom. 398: 72 Bom.L.R. 615: 1970 
Mah.L_J. 907. [Para. 6] 


Ws. 


60. [Para. 6} 


K-Kalpana' Saraswathi v. P.S.S.Somasundaram ° 


Chettiar, (1980)1 S.C.C. 630: ne Re 293. 
(Para. 8]° > 


G.Viswanatha Iyer, Senior Advocate for M.P. Vinod 


for Appellant 

KR.Nambiar, for Respondent. : 

The Judgment óf the Court was delivered by 

K Ramaswamy, J. Leave granted. . 

2. The appellant judgment debtor filed a petition 
in the executing court to rescind the contract! - 
dated January 16, 1976.on the plea that the'res- 
pondent plaintiff had committed default in depos- 


iting the balance consideration of Rs.4,351 within - 
one month from January 27, 1982 made by the ` 
appellate decree in A.S.No.213 of 1979. The exe- , 


cuting court dismissed the application on the ground 
that the deposit was made within the time though 
the application on the execution side was main- 


tainable. On revision, the High Court in’ ' 


C.R.P.No.593 of 1990 dismissed the petition by 
judgment dated:August 11, 1992, holding it-not 
maintainable on the execution side. 

3. The only question that arises for consideration 


is whether an application unuer Sec.28 of the : 


Specific Relief Act, 1963, for short ‘the Act’ is 
maintainable on the execution side in a decree 
passed in the same by the appellate court. The 


facts are not in dispute. Under the contract of sale: 


the respondent was put in possession and on fail- 


ure of the vendor to execute the’sale deed the- 
respondent filed the suit for specific performance. ' 


The trial court dismissed the suit. On appeal while 
granting the decree for specific performance, the 


court granted one month time to deposit the bal-"' 


ance consideration. The appellant carried-the matter 


in second appeal to the High Court. The respon- ' 


dent deposited the amount after the time fixed by 
the appellate court but before the second:appéal’ 
was dismissed. While the decree was in execution 
the appellant filed the petition under Sec.28 of the 
Act. The original suit and the execution applica- 
tion is in the same court. 
4. Sec.28(1) of the Act reads thus: 
“28. Rescission in certain circumstances of 
contracts for the sale or lease of immovable 
property, the specific performance of which has 
been decreed: (1) Where in any suita decree for 
specific performance ofa contract for the sale 
or lease of immovable property has been made 
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‘ and purchaser or lessee does not, within the 
period allowed by the-decree or such further 
period as the court may allow pay the purchase 
money or other sum which the court has or- 
dered him to pay the’ vendor or lessor may 
apply in the same suit in which the decree is 
made, to have the contract rescinded and on 

- such application the court may, by order re- 
scind the-contract either so far as regards the 
party in default or altogether as the justice of 
the case may require.” /Italics supplied] 

5, A bare reading itself clearly mentions that in a 
suita decree for specific performance of å contract 
for the sale ofimmovable property has been made 
and time has been prescribed for performance, it 
should be complied within time. On’ its default, 
power has been given to'the court passed the 


' decree to further extend the timeas the court may 


allow and the purchase moneyor any othersum be 
paid within the extended time. If the payment is 
not made even within the time originally fixed or 
“extended time, what the consequences would be 
depends on the'terms of the decree with which we 
are not concerned in this appeal. ` i 

6. There appears to be a difference of opinion 
among the High Courts in this behalf. The Bom- 
bay High Court in Maruti Vishnu Kshirsagar v. 


‘ Bapu Keshav Jadhav, A.I.R.: 1970- Bom. 398: 72° 


Bom.L.R. 615: 1970 Mah.L-J. 907, held that the 
application, though made on the execution side, 
may be transferred to the original side'or may be 
tréated as an application madeon the original side 
and timè maybe extended under Sec.28 of the-Act. 
The Andhra Pradesh High Court in Ibrahim Shar- 
iffv. Masthan Shariff, (1967)2 An. W.R. 60, took the 


- contra view that an application does not lie on the 


execution side and it should be filed on the origi- 

nalside. ` 7 pees, 

7. Shri Nambiar, learned counsel appearing for 

the respondent, contended that the meaning of 

the word “same suit” in Sec.28(1) of ‘the Act 
should not be construed to be'the original court in 
which the decree was made: Therefore the appli- 
cation would lie for extension of time or for re- 
scinding the contract only in the appellate court 
and not in the trial court, that too on execution - 
side. We find no force in the contention. : 

8. Sec.37 C.P.C. enumerates that; j 
“37. Definition of Court which passed a decree: 
The expression court, which passed a deciee, 
or words to that effect, shall, in relation to the 
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execution of decrees, unless there is anything 
reputing in the subject or context, be deemed 
to include, 

(a) Where the decree to be executed has been 
passed in the exercise appellate jurisdiction, 
the court of first instance and 

eee kkk kk 

Therefore, it is clear that the decree of the appel- 

late court would be construed to be the decree 

passed by the court of first instance. It is settled law 
that an appeal is a continuation of the suit. There- 
fore, when a decree for specific performance has 


been dismissed by the trial court, but decreed by -- 


the appellate court, it should be construed to bein 
the same suit. When the decree specifies the time 
for performance of the conditions of the decree, 
onits failure to deposit the money, Sec.28(1) itself 
gives power to the court to extend the time tosuch 
terms as the court may allow to pay the purchase 
money or other sum which the court has ordered 
him to pay. In K Kalpana Saraswathi v. 
P.S.S.Somasundaram Chettiar, (1980)1 S.C.C. 630: 
(1980)2 S.C.R. 293 this court held that on an oral 
prayer made by the counsel for the plaintiff for 
permission to deposit the entire amount as di- 
rected by the trial court this Court directed the 
appellant to deposit the amount within six months 
from that date together with interest and other 
conditions mentioned therein. An application for 
extension of time for payment of balance consid- 
eration may be filed even in the court of first 
instance or in the appellate court in the same suit 
as the decree of the trial court stands merged with 
that of the appellate court which decree is under 
execution. Itis to be seen that the procedure is the 
handmaid for justice and unless the procedure 
touches upon jurisdictional issue, it should be 
moulded to subserve substantial justice. There- 
fore, technicalities would not stand in the way to 
subserve substantive justice. Take a case where 
the decree is transferred for execution to a trans- 
feree executing court, then certainly the trans- 
feree court is not the original court and execution 
court is not the “same court” within the meaning 
of Sec.28 of the Act. But when an application has 
been made in the court in which the original suit 
was filed and the execution is being proceeded 
with, then certainly an application under Sec.28 is 
maintainable in the same court. 

9. The question then emerges is whether it should 
be on the original side or execution side. Section 
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indicates that it should be “in:the same svit”. It 
would obviously mean in the suit itself and not in 
the execution proceedings. It is equally settled law 
that after passing the decrec for specific perform- 
ance, the court does not cease to have any jurisdic- 
tion. The court retains control over the decree 


' even after the decree has been passed. It was open 


to the court to exercise the power under Sec.28(1) 
of the Act either for extension of time or for 
rescinding the contract as claimed for. Since the] . 
execution application has been filed in the same 
court in which the original suit was filed, namely 
the court of first instance, instead of treating the 
application on the execution side, it should, have 


as well been numbered as an interlocutory appli-| `> 


cation, on the original side and disposed of ac- 
cording to law. In this view, we feel that the judg- 
ment of the Bombay High Court laid down the law 
correctly and that of the Andhra Pradesh High 
Courtis not correct. The High Court, therefore, is 
not right in dismissing the application treating it 
to be on the execution side, instead of transferring 
it on the original side for dealing with it etree 
to law, 

10. The question then is whether it is a fit case for 
our interference. It is seen that the decree for 
specific performance became final. While the second 
appeal was pending, the balance consideration 


. was deposited and. no steps have been taken to 


bring it to the notice of the High Court that the 
respondent had committed default in compliance 
of the appellate decree of the depositing within 
the given time the balance consideration. More- 
over, the respondent has been in possession of the 


‘land fora long time. The execution is on midway. 


Under these circumstances; the command of Art.136 
of the Constitution is to draw the curtain and 
allow the application to lie in quietus where it was 
laid and dismiss the appeal. We pay heed to anddo 
accordingly, but without costs. 


BS. 


Appeal dismissed. 


En 
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IN THE SUPREME COURT OF INDIA. 
Present: M.N. Venkatachaliah, CJ. and G.N.Ray, J. 
C.A.No.4157 of 1993 with SLP.(C.C.Nos.21592, 
21690, 21691, 21688, 22042 of 1993) etc., 

4th February, 1994. 
oes Granites and another ' ...Appellants 
suis of Tamil Nadu and'others ... Respondents. 


Tamil Nadu Minor Mineral Concession Rules (1950), 


Rule 39 (inserted by G.O.97, dated 8.3.1993 ) - Enabling «' 


State Government to grant or renew a lease or to 
“tallow working of any quarry - If unconstinutional as 
"giving unguided and uncanalised powers to the State 
Government - If ultra vires'Art.14 of Constitution. 
There is no dispute that the Mines and Minerals 
(Regulation and Development)Actand the Rules 
framed thereunder either by the Central Govern- ` 
ment ór by the State Government are for mineral 
development subserving the cause of public inter- 
est. It cannot also be disputed that mineral devel- 
‘ opment is not a vague expression and the M.M.R.D. 
Act and the Rules framed under it clearly furnish 
thescopeand purport of the words ‘mineral devel- 
opment’. It has been very reasonably contended 
that scientific exploitation of minerals without 
waste is undoubtedly a part of mineral develop- 
ment as envisaged by the M.M.R.D. Act and the 
Rules framed thereunder. The expression ‘public 
interést’ finds place in the Constitution and in 


many enactments which have since been noted’ 


and considered by this Court in various decisions. 
The'said expressjon is, therefore, a word of defi- 
nite concept. There is also force in the contention 
of the appellants that the guidelines need not be 
’ expressly found in the impugned provisions but 
such guidelines can be gathered from thesetting of 
the Act and the Rules framed thereunder. The 
` power of relaxation under Rule 39 of the Mineral 
Concession Rules is to be exercised for ‘mineral 
development’ andin ‘publicinterest’ after record- 
"' ing reasons for such exercise of power. In the view 
of the court, it has rightly contended by the learned 
counsel in support of the validity of Rule 39 that 
the exercise of power under the said’ Rule 39 
cannot be made arbitrarily, capriciously and on 
subjective satisfaction of the authority concerned 
but the same is to be exercised within the parame- 


ters of ‘mineral development’ and in ‘public inter- 
est’ which, as aforesaid, are not vague and indefi- 
nite concepts. Such exercise of power must satisfy 
the reasonableness of State action before a court 
of law if any challenge of improper action in 
exercise of thesaid power under Rule39 ina given 
case is made. ‘Public interest’ is a paramount 
consideration in the M.M.R.D. Act itself and the 
Rules framed thereunder cannot but subserve 
‘public interest’ in furthering the cause of ‘mineral 
development’. The court is, therefore unable to 


‘hold that Rule 39 is per se obnoxious and having 


contained unbridled, unguided and uncanalised 
discretionary power offends Art.14 of the Consti- 
tution. The Mineral Concession Rules have been 
framed by the State of Tamil Nadu in exercise of 
the power under Sec.15(1) of M.M.R.D. Act for 
development of minor minerals in the State in 
‘public interest’. The development of minor min- 
erals cannot and should not be confined to a set 
principle or policy. With the advancement of tech- 
nology and changes in social, economicand politi- 
cal set up in the country and also changes in the 
economic and political sceuario in other coun- 
tries, there are bound to be exigencies requiring 
re-appreciation of the policy of the development 
of minor minerals in the State. As a matter of fact, 

the Government of Tamil Nadu has, from time to 
time, changed its policy as to the manner in which 
the exploitation of the granite in the State should 
be made in respect of revenue lands by different 
agencies and under different operational method- 
ology. It does not appear to the court that consid- 
eration of foreign exchange and export of granite 
in the State by effective and scientific exploitation 
of quarrying, polishing and sizing of the granite, 
will be alien to the consideration of mineral devel- 
opment in ‘publicinterest’. It will not be correct to 
contend that simply because under Rule 8(c) of 
the Mineral Concession Rules, quarry leases are 
to be granted to particular agency or agenciés, 
exemption from the operation of the said Rule 
cannot be made with the aid of the other provi- 
sions of the Mineral Concession Rules. If all the 
provisions of the Mineral Concession Rules are 
held to form an integrated scheme, then each of 
such provisions must be held to be mutually 
complimentary. It will, therefore, not be proper to 
hold that a policy decision envisaged in Rule 8(c) 
cannot be modified with the aid of the other 
provisions of the Mineral Concession Rules and 
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supreme position. The application of Rule 8(c) 
should be understood and held as subject to other 
provisions in the Mineral Concession Rules. In 


` various statutes, the provision of relaxation or. 
exemption fi finds place and it has, been indicated 


that such provisions of relaxation and exemption 
have been noticed- and upheld by this Court in 
some of the statutes. In the M.M.R.D. Act itself, 
there is such provision f for relaxation being Sec. 31. 


“Such provisions of relaxation in Karnataka Minor 


Mineral Concession Rules, 1969 is, contained in 
Rule 66. It has been rightly contended that where 


„in respect, of prohibited categories, the law carves 


outrestrictionor relaxation, the purpose is to take 


out certain exceptions from the prohibited area _ 


and keeping certain categories, outside the pur- .. 
view of restrictions imposed under other provi- 
sions in the statute. In such circumstances, it will 


not be appropriate, to hold that the exception 


militates with other provisions and hence should 
not be permitted, In interpreting the validity of a 
provision containing relaxation.or exemption of ,, 
another provision of astatute, the purpose ofsuch 
relaxation and thescope and the effect of thesame 
in the context of the purpose of the statute should 
be taken into consideration and if it appears that 
such exemption or relaxation basically and intrin- 
sically does not violate the purpose of the statute 
rendering. it unworkable but itis inconsistent with 


the purpose of the: statute, there will be no occa- 


sion to. hold that such provision of relaxation or, 
exemption is illegal or, the same ultra vires other 


provisions of the statute. The question. of exemp- , 


tion or relaxation ex hypothesis indicates the exis- 
tence of some provisions in the statute in,respect 
of which exemption or relaxation is intended for 
some obvious purpose. There is no manner of 


doubt that for bringing harmonious construction, . 


reading down a provisión in, the Statute, is an 
accepted principle and such exercise has been 
made by this Court in a number of, decisions 
reference to which has already been made. But the 
court does not think that in the facts and circum- 
Stances of the case and the purpose sought to be, 
achieved by Rule 39, such reading down is neces- 

sary So as to limit the application of Rule 39 only 
for varying some terms and conditions of a lease. 

Ifthe State Government has an authority to follow 
a particular policy in the matter of quarrying of 
granite and it can change , the provisions in the 
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Mineral Concession Rules from time to time ei- 
ther by incorporating a particular rule or amend- 
ing the same according to its perception of the 
exigencies, it will not be correct to hold that on 

, each and every occasion when such perception 
requires a change in the matter of policy of quar- 
rying a minor mineral in the State, particular 
provision of the Mineral Concession Rules has 

„got to be amended, On the contrary, if a suitable 
provision empowering exemptionor relaxation of 
other provisions imthe Mineral Concession Rules 
is made by confining its exercise in an objective 

‘manner consistent with the M.M.D.R. Act and in 
furtherance of the cause of mineral.development 
and in public interest, by giving proper guidelines, 
such provision containing relaxation or exemp- 
tion cannot be held to be unjustified or untenable 
on the score ‘of violating the other ‚provisions of 
_ the Mineral Concession Rules. It appears to the 
court that because of the frequent changes in the 
policy as to quarrying.of black.granite inthe State 
„in respect of revenue lands, persons, who were 
‘otherwise eligible, under some existing rules be- 
fore the change of policy and consequential change 
in rules and who can effectively quarry such gran- 
‘ite with advanced technogical. set- -up, in view of 
change of the policy and consequential incorpora- 
tion of different provisions for grant of. quarry 
lease, has suffered unmerited hardship by becom- 

, ing ineligible for grant of a quarry lease. If, in 

mitigating, such unmerited hardship and.in the 

greater interest for mineral development in the 

State and for better, revenue earning from such 

developmental operation, the question of grant- 

ing lease to such persons requires to be favourably 
considered in an objective manner with the aid of 
` aseveral provision for relaxation or exemption in 
an appropriate, case without changing.the general 
policy as a whole as contained in other provisions, 
it cannot be.held that such provision is, per se 
obnaxious OF violates the principle of just and fair 
State action affording equal opportunity to all. It 
„Should be borne in mind that Art.14 hasan inbuilt 
flexibility and in permits classification amongst 
persons ifsuch classification has an objective basis 
consistent with the object and purpose for which 
the reasonable classification is intended. It cannot 
be contended that in no case departure from a 

. prescribed norm and standard is possible. Conse- 
quently, if a provision empowers, such depar- 
ture from the prescribed norm by invoking 


IT] Premium Granites v. State of Tamil Nadu 57 


discretionary power of relaxation or exemption, 
per Se, it cannot be held to be discretionary and 
unfair State action as sought to be contended. 
Whether in a given case, such departure from the 
prescribed norm is based on some principle which 
is in itself irrational, unreasonable or discrimina- 
tory needs to be demonstrated before a court of 
law if any challenge of unfair and discriminatory 
action is made. It appears to the court that Rule 39 
has been incorporated for a valid and reasonable 
purpose. Accordingly, such rule cannot be held 
per se invalid or ultra vires Art.14 of the Constitu- 
tion. The said Rule also is not required to be read 
down by limiting its exercise only in respect of 
variation in some terms of leascand not otherwise 
as sought to be contended. Such reading down of 
Rule 39 and limiting its application in the manner 
aforesaid will defeat the purpose for which Rule 
39 has been incorporated. 

[Paras. 48, 49, 51, 53, 54, 55, 56, 57, 58 & 59] 
Cases referred to: 
State of Tamil Nadu v. Hind Stone, A.I.R. 1981 S.C. 
711: (1981)2S.C.C. 205: (1981)2 S.C.C 105: 1981 
U.J (S.C.) 408: (1981)2 S.C.R. 742. [Para. 7] 
T.G.Shivacharana Singh v. State of Mysore, A.L.R. 
1965 S.C. 280: (1967)2 L L.J. 246. (Para. 19] 
Moti Ram Deka v. General Manager, North East 
Frontier Railway, ALR 1964 S.C. 600: (1964)5 
S.C.R. 683: (1964)2 L.LJ. 467: (1964)2 S.C.A. 
372. [Para. 19] 
Shyam Lal v. State of U.P., ALR. 1954 S.C. 369: 
(1955)1 S.C.R. 26. [Para. 19] 
P.J.Irani v. State of Madras, A.I.R. 1961 S.C. 1731: 
(1962)2 S.C.R. 169. [Paras. 20, 48] 
S.Kandaswamy Chettiar v. State of Tamil Nadu, 
(1985)1 S.C.C. 290. [Paras. 20, 31, 48] 
Ram Dial v. State of Punjab, ALR. 1965 S.C. 1518: 
(1965)2 S.C.R. 858: (1965)1 S.C.A. 650: (1965)2 
S.C.J. 100. [Para. 21] 
Harakchand Ratanchand Banthia v. Union of In- 
dia, (1969)2 S.C.C. 166: (1970)! S.C.R 479. 
[Paras. 22, 26, 28] 
Jalan Trading Co., (P) Ltd., v. Mill Mazdoor Union, 
A.I.R. 1967 S.C. 691: (1967)1 S.C.R 15: (1966)2 
L.L.J. 546: (1967)1 S.C.J. 189: (1966)2 S.C.W.R. 
772: 36 Comp. Case 901: (1967)1 S.C.A. 338. 
[Paras. 22, 26, 48] 
Workmen v. Meenakshi Mills Limited, (1962)3 S.C.C. 
336. [Paras. 23, 48, 49] 
Dwaraka Prasad Laxmi Narain v. State of U.P., 
AIR. 1954 S.C. 224: 1954 S.C.R. 803: 1954 S.C.A. 


SC8 


204: 1954 S.C.J. 238. (Paras. 26, 27] 

R.M.Seshadni v. District Magistrate, Tanjore, (1954)2 
M.L.J. 717: ALR. 1954 S.C. 747; (1955)1 S.C.R. 
686: 1954 S.C.A. 1214: 1954 S.C.J. 842: 68 L.W. 1: 
1954 M.W.N. 923. [Para. 27] 

Prabhakaran Nair +. State of Tamil Nadu, (1987)4 
S.C.C. 238. |Para. 31] 

Indian Express Newspapers (Bombay) Limited v. 
Union of India, (1985) 1 S.C.C. 641. [Para. 32] 
Delhi Transport Coporation v. D.T.C. Mazdoor 
Congress, (1991)1 S.C.C. (Supp.) 600. 

(Paras. 36, 41, 50] 

Gardner v. Jay, (1985)29 Ch.D. 50: 52 L.T. 395. 
[Para. 40] 

Central Inland Water Transport Coprn. Ltd., \. 
Brojo Nath Ganguly, (1986)3 S C.C. 156: (1986)1 
A.T.C. 103. [Para. 41] 

State of Karnataka v. Ranganatha Reddy, (1977)4 
S.C.C. 471: (1978)1 S.C.R. 641. [Para. 42] 
R.L.Arora v. State of U P., (1964)6 S.C.R. 784: 
ALR. 1964 S.C. 1230. [Para. 42] 

Kedar Nath Singh v. State of Bihar, A.I.R. 1962 S.C. 
955: 1962 Supp. 2 S.C.R. 769. [Para. 42] 

Jagdish Pandey v. Chancellor, University of Bihar, 
AIR. 1968 S.C. 353: (1968)1 S.C.R. 231: (1968) 1 
S.C.J. 799. [Para. 42] 

Sunil Batra v. Delhi Administration, A.I.R. 1978 
S.C 1675: (1978)4 S.C.C. 494: 1979 $.C.C. (Crt) 
155: 1978 Ci. LJ. 1741. (Para. 42] 

D.K. Trivediv State of Guyarat, 1986 S.C.C. (Supp.) 
20. {Para. 44] 

Ramana Dayaram Shetty v. International Airport 
Authority of India, A.I.R. 1979 S.C. 1628: (1979)3 
S.C.C. 489: (1979)2 Lab.LJ. 217: (1979)2 S.C W.R. 
310. [Para. 58] 
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Harish N.Salve, G.Ramaswamy and S.N.Hegde, 
Senior Advocates (K.K.Mani, K.R.Reddy, 
R.Muthukumaraswamy, Ms.Indu Malhotra, 
Ms.Ayesha Khatri, Ms.Daina Pradhan, K.Rajendra 
Chowdhary, P.R. Seetharaman, V.Krishnamurthy, 
S.Thananjayan and Shailendra Bhardwaj, with 
them), for parties. 

The Judgment of the Court was delivered by 
Ray, J.: This appeal and the connected matters are 
directed against the judgment dated June 16, 1993 
passed by the Division Bench of the Madras High 
Court in Writ Petition No.5793 of 1993. The writ 
petitioner Durai Raju Naidu moved the aforesaid 
writ petition before the Madras High Court fora 
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decision that Rule 39 of the Tamil Nadu Minor 
Mineral] Concession Rules, 1959 (hereinafter re- 
ferred to as the Mineral Concession Rules) as 
unconstitutional and void. The said writ peti- 
tioner contended inter alia that he was granted 
lease with respect to quarry in Survey No.782/1 in 
Kulathur village and he had been agitating before 
the State Government for the renewal of the said 
lease but he apprehended that the authorities 
concerned were likely to exercise their preroga- 
tive under the said Rule 39 to grant lease to 
somebody else and in order to safeguard his inter- 
est the writ petition was moved by him for the 
aforesaid declaration. 

2. To sustain the challenging to the said Rule 39, 
the writ petitioner Shri Naidu urged two main 
grounds, namely, (a) the State Government had 
no power to frame a rule deviating from the Min- 
eral Concession Rules already made in exercise of 
the powers conferred under Sec.15(1) of the Mines 
and Minerals (Regulation and Development) Act, 
1957 (hereinafter referred to as M.M.R.D. Act) 
and (b) Rule 39 had conferred arbytrary, uncanal- 
ised and unguided power on the cxecutive thereby 
offending Art.14 of the Constitution of India. The 
expression “public purpose and interest of min- 
cral development” as referred to in the said Rule 
39 is vague and docs not constitute sufficient 
guidelines. The said writ petition was contested by 
the State of Madras and also by other respondents 
who were impleaded in the writ proceedings, namely, 
the Tamil Nadu Granites Quarry Owners and 
Exporters Association, Shanthi Granites and the 
Premium Granites. 

3. The Division Bench of the Madras High Court 
bythe impugned judgment did not accept the first 
contention of the writ petitioner but upheld the 
second contention and declared that Rule 39 of 
the Mineral Concession Rules was unconstitu- 
tional and void. 

4. Premium Granites and Shanthi Granites pre- 
ferred a Special Leave Petition No.10306 of 1993 
before this Court nter alia challenging the im- 
pugned decision of the Madras High Court im- 
pleading the State of Tamil Nadu represented by 
its Commissioner and Secretary to the Govern- 
ment, Industrics Department, Shri Durai Raju 
Naidu the writ petitioner and the Tamil Nadu 
Granites Quarry Owners and Exporters Associa- 
uon. As aforesaid, Civil Appeal No.4157 of 1993 
arises On such special leave petition filed by the 
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said applicants. The State of Madras has also 
preferred special leave petition challenging the | 
said decision of the Madras High Court and some 
other parties also made applications before this 
Court for leave to move special leave petitions and 
to intervene either to oppose thesaid appeals orto 
support decision of Madras High Court and all 
these matters have been analogously and are being 
disposed of by this common judgment. 

5. To appreciate the contentions raised by the 
contesting parties, certain dates and events may be 
stated as hereunder: 

6. In 1957 the Mincs and Mincrals (Regulation 
and Development) Act (M.M.R.D. Act) was passed 
by Parliament. In 1959, the Tamil Nadu Minor 
Minerals Concession Rules were issucd under 
Sec.15 ofthe M.M.R.D. Act. Rule8 ofthe Mineral 
Concession Rules provided for the grant of quarry 
leases in respect ofall minorminerals. On Décem- 
ber 16, 1972, G.O.No.1932 was issued by the State 
of Madras inserting Rule 8-A of the Mineral 
Concession Rules providing grant of lease to persons 
for quarrying minerals for their existing industries 
or having industrial programmes. It is the case of 
some of the parties ın the above matters before 
this Court that they had sct up industries based on 
the above rules and obtained leases of land for 
quarrying granite for specified period. On August 
25,1975 by G.O.Ms No.993, Rule 8(A) was amended 
thereby enabling the State Government to grant 
leases for quarrying black granite subject to the 
applicant having an industry or agreeing to set up 
an industry within two years. 

7. On December 2, 1977 by G.O.Ms.No.1312, 
Rule 8(c) was inserted thereby prohibiting grant 
of leases in Government lands for quarrying black 
granite for private persons. Since such Rule 8(C) 
provided for exclusive exploitation of black gran- 
ite by the State Government, the validity of Rule 
8(C) was challenged in a writ proceeding before 
the Madras High Court. The validity of Rule 8(C) 
was ultimately upheld by this Court on February 5, 
1981 in the case of State of Tamul Nadu v. Hind 
Stone, ALR. 1981 S.C. 711: (1981)2 S.C.C. 205: 
(1981)2 S.C.C. 105: 1981 U.J (S.C.) 408: (1981)2 
S.C.R. 742. Some of the lessees whose leases had 
expired by efflux of time, made applications for 
renewal of their leases but no renewal was granted. 
In 1984, Writ Petition No.12267 of 1984 was filed 
by one of such applicants for renewal before 
this Court for a mandamus to direct State 


1N] Premium Granites v. State of Tamil Nadu (Ray, J.) 59 


Government to grant renewal of lease fora further 
period of ten years and similar writ petitions were 
also moved before this Court for the aforesaid 
relief by some of the lessees whose leases had also 
expired,-In such writ petitions this Court has passed 
ad interim order of sratus quo on May 3, 1984 as 
regards possession. Applications were also filed 
before this Court for vacating status quo order but 
such applications were dismissed by this Court on 
September 28, 1984 and the writ petitioners who 
were lessees but whose leases had expired, contin- 
ued to remain in possession of land in terms of the 
interim order of this Court without, however, any 
right, to quarry operations. On December 9, 1988, 
by G.O.No.1273, Rule 8(C) was amended thereby 
providing for grant of lease to quarry black granite 
to private persons for their existing industries or 
having industrial programme. A number of les- 
sees whose leases had expired made applications 
for grant of lease to quarry black granite. Their 
claims were considered by the department con- 
cerned and were recommendcd to the State Gov- 
ernment. It appears that on September 2, 1989, 
the rules were further amended by G.O.No.608 
thereby providing for lease for quarrying black 
granite only to persons having industries but the 
said grant was made under a tender system. On 
June 10, 1992, by G.O.Ms.No.214, Rule 8(C) was 
amended. Rule 8(C) as amended provides for 
grant of quarry lease to Government Company 
and Rule 8(A) as amended by G.O.214 provides 
for quarry lease to be granted only to persons 
having “Letter of Commitment”. The said G.O. 
also provided for canalisation of granite quarried. 
The validity of Rule 8(D) containing canalising 
provisions were challenged before the High Court 
of Madras and such Rule 8(D) was struck down by 
the High Court. On March 5, 1993, this Court, in 
Writ Petition No.12267 of 1984 connected mat- 
ters passed an order to the effect that the State 
Government could consider and pass orders in 
respect of relief soughtsfor by the petitioners for 
léase of quarrying black granite. On March,8, 
1993, G.O.No.97, was passed introducing Rule 39 
ofin the Mineral Concession Rules providing for 
grant of leases “in special circumstances in the 
interest of mineral development” and “in public 
interest” otherwise than in accordance with the 
Mineral Concession Rules. As stated earlier, the 
validity of Rule 39 was challenged in a writ peti- 
tion before the Madras High Court. 


8. It may be stated here that by G.O.Nos 125 and 
197 the State of Madras granted quarry Icases in 
favour of some persons who had cstablished in- 
dustries and had been granted quarry leases ear- 
lier and who had been allowed to continue in 
possession all through. After Rule 39 was struck 
down by the Madras High Court twowrit petitions 
were filed before the Madras High Court for can- 
celling leases granted by thesaid G.O.Nos.125 and 
197 in exercise of the power under Rule 39 of the 
Mineral Concession Rules. The State Govern- 
ment opposed such writ petitions for cancelling 
the leases and interalia contended that the grantof 
Icases to existing industrics was tracable to Rule 
8(A) as amended by G.O.No.214, dated June 10, 
1992 and such grant Of lease could be sustained 
without reference to Rule39 since struck down by 
the Madras High Court but the High Court al- 
lowed the said writ petitions and set aside 
G.O.Nos.125 and 197 by which the leases were 
granted in favour ofsome persons. It has been held 
by the High Court that the grant of leases cannot 
be sustained under Rule 8(A) of the Mineral 
Concession Rules and such grant of leases can be 
referable only to Rule 39 and since Rule 39 has 
been struck down, the grant made undcr the said 
Rule 39 is also liable to beset aside. such grantccs, 
therefore, have also moved special leave petitions, 
before this Court inter alia challenging the deci- 
sion of the Madras High Courtstriking down Rule 
39. i 
9.Toappreciate therival contentions raised by the 
parties cither in support or against the validity of 
Rule 39 of the Mineral Concession Rules the 
provisions of Rule 39 are set out us hereunder: 
“In exercise of the powers conferred by Sub- 
secs.(1) and (1-A) of Sec.15 of the Mines and 
Minerals (Regulationand Development) Act, 
1957 (Central Act 67 of 1957), the Governor of 
Tamil Nadu hereby makes the following amend- 
ment to the Tamil Nadu Minor Mineral Con- 
cession Rules, 1950. 
The amendment hereby made shall come into 
force on March 8, 1992. 
Amendment: 
In the said rules, Rule 38, the following Rule 
shall be added, namely, 
“39, Powers of State Government to grant or 
renew quarry lease or permission etc. in special 
cases: Notwithstanding anything contained in 
‘these rules, the State Government, if in any 
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case, are of opinion that in the interest of 
mineral development and in the public inter- 
est It is necessary so to do, they may, by order 
and for reasons to be recorded, 
(a) grant or renew a lease or permission to 
quarry any mineral; or 
(b) allow the working of any quarry for quarry- 
ing any mineral; 
on terms and conditions different from those 
laid down in those rules”. 
10. The learned counsel challenging the correct- 
ness of the decision of the Division Bench of the 
Madras High Court striking down Rule 39 as 
arbitrary, have urged a number of points. Since all 
the matters are being disposed of by common 
judgment, we do not propose to deal with the 
contentions made by each of the learned counsel 
challenging or supporting the impugned decision 
ofthe Madras High Courtseparately in view of the 
fact that the grounds urged by the learned counsel 
are more or less similar and at times overlapping. 
We, therefore, propose to deal with the conten- 
tions raised by the learned counsel not individu- 
ally but generally. 
11. As already indicated, the only ground on which 
Rule 39 ofthe Mincral Concession Rules has been 
struck down by the Madras High Court is thatsuch 
Rule gives unguided and uncanalised powers to 
the State Government. The arguments advanced 
by the learned counsel challenging the decision of 
the Madras High Courtstriking down Rule 39 may 
be summarised to the following effect: 
(1) Rule 39 contains the guidelines, vz., grant 
under Rule 39 can be made only “in the inter- 
est of mineral development” and in public 
interest for reasons to be recorded ın writing. 
(2) The object of M.M.R.D. Act itself 1s for 
regulation of mining and “mineral develop- 
ment”. The rules framed under the M.M.R.D. 
Act are also intended to subserve ‘the said 
object, namely, mineral development. The 
provisions of M.M.R.D. Act and in the rules 
framed by the Central and the State Govern- 
ments clearly furnish the scope and purport of 
the words “mineral development”. Scientific 
exploitation of the minerals without waste is 
undoubtedly an exercise for mineral develop- 
ment envisaged by the Act and the Rules. 
(3) Since reasons are to be recorded in writing 
while exercising the power under Rule 39, it 
can always be ascertained from the order that 
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may be passed ‘under the said provisions of 
Rule 39 as to whether the grant is one for 
furthering mineral development or not. 

(4) The word “public interest” is a word of 
definite concept which has been referred to in 
the Constitution and in many other Acts. The 
import of the expression “public interest” has 
been considered and noted in the decisions of 
this Court. Hence, the said expression does no 
longer suffer from any vagueness or indefinite- 
ness. 

(5) Power under Rule 39, being controlled by 
such consideration “in the interest of mineral 
development” and in “public interest” cannot 
be exercised arbitrarily and capriciously but 
Such exercise has to be made with definite 
objective purpose. There is, therefore, no 
occasion tostrike down Rule 39on the score of 
being potentially arbitrary and capricious and 
open to unguided and uncanalised exercise of 
power. If in any particular case, the aforesaid 
purpose are not followed in exercising power 
under Rule 39, then such improper action, and 
not Rule 39 itself, can be challenged. 

(6) In different Acts and rules, both Central 
and State including rules framed by some other 
States under M.M.R.D. Act, provisions simi- 
lar to Rule 39 have been made and such provi- 
sions have been noticed by courts of law but for 
good reasons have not been struck down is 
violative of Art.14 of the Constitution. 

12. We have already indicated the outlines of 
various Government orders amending the Min- 
eral Concession Rules from time to time. The 
picture which emerges from the aforesaid amend- 
ments made in the Mineral Concession Rules may 
be started as hereunder: 

13. The Mineral Concession Rules were framed 

under Sec.15 of the M.M.R.D. Act providing for 

grant of quarry leases and permission in respect of 
minor minerals both in revenue lands and patta 
lands. In the year 1972 the Mineral Concession 

Rules were amended and under such amendment, 

the grant oflease ofrevenue land to quarry granite 

could be made in favour of private persons only if 
they had industries or industrial programmes 
indicating that the policy of the Government to 
exploit black granite scientifically to avoid wast- 
age was being implemented. A number of persons 
including some of the appellants in these proceed- 
ings had established industries pursuant to the 
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rules as amended and applied and obtained leases 
for quarrying black granite for a period of ten 
years in 1973-such leases being valid up to 1983. In 
December 1977, Rule 8(C) was introduced pro- 
hibiting grant ofleases for quarrying black granite 
by private persons and confining exploitation only 
by the Government. The validity of such rule was 
challenged but as aforesaid the said Rule was 
upheld by this Court in the case of Hind Stone, 
A.I.R. 1981 S.C.'711: (1981)2 S.C.C. 205: (1981)2 
S.C.C. 105: 1981 UJ (S.C.) 408: (1981)2 S.C.R. 
742. When the leases for quarrying black granite 
in revenue lands for a period of ten ycars expired 
in 1983, the leasees including some of the appel- 
lants made applications for grant of renewal but 
they were not eligible for getting such renewal in 
view of Rule 8(C), the validity of which was upheld 
by this Court. The applicants for getting such 
renewal of lease including some of the appellants 
filed writ petitions this Court and as indicated 
hereinbefore orders for maintaining status quo as 
to the possession of the lands were passed by this 
Court without however giving any right to quarry. 
In 1988, Rule 8(C) was amended whereby provi- 
sion was made for grant of leases for quarrying 
black granite to private persons having industries 
or having industrial programmes. Such amend- 
ment of Rule 8(C) virtually restored the position 
as was prevailingin 1972. The persons who had set 
up industries or had industrial programmes for 
quarrying black granite scientifically as desired by 
the Government, made applications for grant of 
renewal of leases. Such applications were scruti- 
nised by the department concerned and recom- 
mendations for grant of renewal of leases were 
made by the department. At that stage, in 1989 the 
Mineral Concession Rules were further amended 
inter aha providing that quarry leases were to be 
granted to industries only tender system. Tenders 
were floated and who had participated and were 
successful were given the letters of commitment 
assuring grant of lease to them if they would set up 
industries. In 1992, the Rules wereamended again 
by G.O.Ms No.214, drastically. As per the amended 
rules, grant ofquarry leases to quarry black granite 
were to be made only to Government companies 
and the companies having letters of commitment. 
14. It does not require any imagination to note 
that there was frustration and resentment of such 
persons like some of the appellants who had sct up 
industries based on the old rules and who had been 


starving for raw materials but who had become 
disabled from getting any lease in view of restric- 
tion of granting of such ledse and confining the 
grant of lease in favour of only private persons 
who held the letters of commitment. 

15. It has been contended by the learned counsel in 
support of Rule 39 that the State Government 
having realised the injustice and unmerited hard- 
ship to be’ suffered by some persons and also 
having realised that for furthering mineral devel- 
opment which will be in the public interest, it was 
desirable to make suitable provisions so that,the 
rigours created because of the amehdment made 
by G.O.Ms.214 in 1992 confining grant of leases to 
private persons holding letters of commitment, 
should be relaxed. It was on such perception that 


_ Rule 39 was introduced in the Mineral Conces- 


sion Rules enabling the Govérnment to grant 


‘quarry leases to private persons in appropriate 


cases in the interest of mineral development and 
in public interest for reasons to be recorded in 
writing, It is, therefore, necessary to decide whether 
introduction of Rule 39 in the Mineral Conces- 
sion Rules was justified and desirable and even if 
it may be justified or desirable, as a matter of 
policy, whether in ‘law such amendment can be 
sustained. 

16. Elaborating the contentions made before this 
Courtin support of Rule 39, it has been contended 
by the learned counsel that Rule 39 does not 
confer an uncanalised power and does not suffer 
from the vice of want of guidelines. It has been 
urged that Rule 39 contains the guidelines, viz., 

that the grant must be for mineral development 
and “in public interest”. In other words, Rule 39 
has been inserted to provide for grant of lease 
which may not be done strictly under Rule 8(A) or 
8(C) but which is warranted for mineral develop- 
ment and “in public interest” for good reasons to 
be recorded. ae 

17. It has been urged that mineral development is 
not a vague concept but has a definite meaning 
which can be tested objectively particularly when 
reasons are to be recorded in writing under Rule 
39. 

18. The learned counsel have contended that the 
object of the M.M.R.D. Act is for regulation of 
mineral development and the Rules framed under 
the M.M.R.D. Act both by the Central and State 
Governments clearly furnish the scope’ and sup- 
port of the word “minetal development”. It has 


- 62 The Madras Law Journal Reports - (Supreme Court) 


been strongly contended that scientific exploita- 
tions of minerals without waste is undoubtedly a 
„part of mineral development as envisaged by 
M.M.R.D. Actand therules framed thereunder. It 
has been urged by the learned counsel that the 
word “public interest” having been referred to in 
the Constitution and in many enactments is a 
word of definite concept. 
19. The validity of Service Rules including Funda- 
mental Rule 56(j) empowering the Government 
to terminate the service by way of premature re- 
tirement had been challenged before this Court as 
ultra vires Axts.14 and 16 of the Constitution but 
this Court in a series of decisions has held that if 
the power to retire prematurely in publicservice is 
exercised in “public interest” the provisions 
empowering such premature retirement does not 
. become invalid on the score of offending Arts.14 
and 16 of the Constitution. The Constitution Bench 
ofthis Court in T.G.Shivacharana Singh v. State of 
Mysore, A.I.R. 1965 S.C. 280: (1967)2L.L.J. 246, in 
upholding Rule 285 of Mysore Civil Services Rules, 
1958, providing for premature retirement in ‘public 
interest’ has held that Rule 285 authorising the 
Government to retire a Government Servant 
compulsory in public interest did not offend Arts.14 
and 16 of the Constitution. It was indicated by the 
Constitution Bench that the law in relation to the 
validity of the rules permitting compulsory pre- 
mature retirement of Government servants had 
been well settled by a series of prior decisions of 
this Court in Moti Ram Deka v. General Manager, 
North East Frontier Railway, A.I.R. 1964 S.C. 600: 
(1964)5 S.C.R. 683: (1964)2 L.L.J. 467: (1964)2 
S.C.A. 372 and Shyam Lal v. State of U.P., A.LR. 
1954 S.C. 369: (1955)1 S:C.R. 26. 
20. The learned counsel have further contended 
that the guidelines need not be expressly found in 
the impugned provisions but such guidelines can 
be gathered from the setting of the Acts and the 
rules framed thereunder. In support of this con- 
tention reference has been made to the decision of 
this Court made in case of P.J.Jrani v. State of 
Madras, A.I.R. 1961 S.C. 1731: (1962)2S.C.R. 169. 
Sec.13 of Madras Buildings (Lease and Rent 
Control) Act, 1949, was challenged as ultra vires 
Art.14 of the Constitution as the said provisions 
gave uncontrolled and unguided discretion to the 
Government to exempt any building from al! or 
„any of the provisions of the said Act. It was held in 
the said decision that enough guidance was given 
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in the preamble and the operative portion of the 
Act to exercise the discretion of exemption. The 
decision in P.J.Jrani case, was followed by. this 
Courtin the decision in S. Kandaswamy Chettiar v. 
State of Tamil Nadu, (1985)1 S.C.C. 290. Sec.29 of 
Tamil Nadu Buildings (Lease and Rent Control) 
Act, 1960 providing for discretion to the State 
Government to grant total exemption to buildings 
belonging to public trust from the purview of the 
Rent Act was held valid and not offending Art.14 
of Constitution on the ground of giving unbridled 
discretion. It was held thatsufficient guideline was 
afforded by the preamble and the operative provi- 
sions of the Rent Act for the exercise of discretion- 
ary power vested in the Government. 

21. Reference has also been made to the decision 
ofthis Court in Ram Dial v. State of Punjab, A.LR. 
1965 S.C. 1518: (1965)2 S.C.R. 858: (1965)1 S.CA. 
650: (1965)2 S.C.J. 100. In the said decision the 
expression “public interest” has been explained at 
page 866 of the Report. It has been held that while 
considering the power given to the Government 
to remove a member under Sec.14(e) of the Punjab 
Municipalities Act, the expression “public inter- 
est” would necessarily depend upon the time, 
place and circumstances with reference to which 
the consideration was made. It may be noted here 
that Sec.14(e) was struck down not on the score 
that the expression “public interest” is vague and 
it introduces unguided, and unbridled power but 
the same was struck down in view of the fact that 
Sec.14(e) providing for removal withouta hearing 
circumvents Sec.16(1) which contemplates a hear- 
ing to be given to the members to be affected. 
22. The learned counsel have also referred to the 
decision of this Court made in the case of Har- 
akchand Ratanchand Banthia v. Union of India, 
(1969)2S.C.C. 166: (1970)1 S.C.R. 479. In consid- 
ering the expression “so far as it appears to be 
necessary or expedient for carrying out the provi- 
sions of the Act (Gold Control Act), the Constitu- 
tion Bench in the said decision held that the said 
phrase was not subjective in the context of the 
scheme and object of the legislation.’The opinion 
ofthe administrator as to the necessity of making 
the order must be made objectively and must be 
reasonably tenable in a court of law. Reference 
has also been made to another decision of this 
Court made ın Jalan Trading Co., (P) Ltd., v. Mill 
Mazdoor Union, ALR. 1967 S.C. 691: (1967)1 
S.C.R. 15: (1966)2 L.L.J. 546: (1967)1 S.C.J.-189: 
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(1966)2 S.C. W.R. 772: 36 Comp. Case 901: (1967)1 
S.C.A. 338. In the said decision validity of several 
provisions of the Payment of Bonus Act including 
Sec.36 were taken into consideration by the Con- 
stitution Bench of this Court. It has been held that 
the power to exempt certain establishments from 
the operation of the Act given to the appropriate 
Government under Sec.36 was not an unguided 
power because the Government was enjoyed to 
take ‘public interest’ the financial position of the 
establishment, and other relevant circumstances 
into consideration before exercising the said power. 
There was therefore no excessive delegation of 
legislative authority by Sec.36 and the section was 
held valid. 

23. The learned counsel have again relied on re- 
cent decision of the Constitution Bench of-this 
Court made in the case of Workmen v. Meenakshi 
Mills Limited, (1962)3 S.C.C. 336. The vires of 
Sec.25-N of the Industrial Disputes Act (as preva- 
lent at the relevant time) was considered in the 
said decision. It has been held that powers con- 
ferred under Sub-sec.(2) of Scc.25-N to grant or 
refuse permission for retrenchment has to be 
exercised in accordance with objective indicated 
and Statement of Objects and Reasons given in 
the Amending Act 32 of 1976 and also the basic 
idca ofsettlement ofindustrial disputes and main- 
taining industrial peace. It has becn held that in 
exercising power under Sub-sec.(2) of Sec.25-N 
with the requirement of passing a speaking order 
containing reasons docs not amount to unreason- 
able restriction. It has also been held that the 
requirement of reasons for exercise of such power 
byitselfexclude chances of arbitariness. It has also 
been held in the said decision that Sec.25-N is not 
vitiated on the ground of absence of a provision 
for appeal or review of the order passed by the 
Government or authority as the order is required 
to be a speaking order to be passed on objective 
considerations. It has been further held that the 
remedy of judicial review available under Art.226 
cannot be said to be inadequate because even ina 
casc of refusal of permission for retrenchment on 
policy considerations, 1t is open to the court to 
examine whether policy 1s inconsonance with the 
object and purport of the Act. 

24. The learned counsel have also contended that 
Entry 54, List lofScventh Schedule to the Consti- 
tution of India enables the Central Government 
to regulate mines and mincral development in 


“publicinterest” by making a declaration by Sec.2 
of the M.M.R.D. Act. By the said M.M.R.D. Act, 
Parliament has left the power of regulating quarry 
Icases in respect of minor minerals to the State 
Governments under Scc.15 of the M.M.R.D. Act. 
The State Government has the authority to deal 
with the minor minerals under which the Mineral 
Concession Rules have been framed by the Gov- 
ernment of Tamil Nadu. It is by the said rules that 
the State Government has been regulating grant 
leases from time to time. In 1992 the Government 
thought it fit to prohibit grant of quarry leases to 
private persons except in patta lands and provid- 
ing for grant of quarry leases to revenue lands only 
to Government companics in terms of Rule 8(C). 
Ona reconsideration and as a part of policy deci- 
sion, the Government thought it fit to introduce ' 
Rule 39 providing for the grant of quarry Icaseto ° 
private persons “in the interest of mineral devel- 
opment”, “in public interest” by indicating rea- 
sons in writing by relaxing the rigours of other 
provisions of the Mincral Concession Rules. Rule 
39 is a part of the policy underlying the Mineral 
Concession Rules which is consistent with the 
object ofthe M.M.R.D. Act. As exercise of relaxa- 
tion for grant of quarry leases under Rule 39 can 
only be made within the parameters of public 
interest and for the mineral development by re- 
cording the reasons in writing, Rule 39 does not 
suffer from arbitrariness or unguided or unbridled 
power offending Art.14 of the Constitution. It has 
also been contended that the power exercised 
under Art.39 is not an absolute, discretionary 
power of the State Government unfettered by any 
valid consideration but exercise of such power 
within the aforesaid parameter is always open to 
judicial scrutiny thereby affording ample safe- 
guard against any abuse in exercising the power 
under Art.39, 

25. Commenting on the reasons for which Art.39 
was introduced in the Mincral Concession Rules, 
it has been submitted by, the learned counsel that 
various persons under the existing rules had set up 
industries by incurring substantial costs for sizing 
and polishing granites for exportand in thatsalein 
the domestic market. Such scientific exploitation 
and ancillary stcps in that regard are undoubtedly 
right steps for mineral development. The cases of 
somc of the persons who had set up proper indus- 
trial establishments for quarrying granites and for 
polishing and sizing them for effective user under 
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the existing rules and had been possessing lands 
and were reasonably aspiring for renewal of leases 
required proper consideration. Although their 
cases were recommended on scrutiny of relevant 
facts by the department concerned, no such lease 
could be granted because of the amendment ef- 
fected in 1992 in the Mincral Concession Rules. 
As not only injustice was meted out to such per- 
sons but non-renewal of leases to such persons 
was also considered to be not “in the interest of 
mineral development” and “in the public inter- 
est”. The State Government, therefore felt that 
Rule 39 containing provision for relaxation in the 
matter of grant of quarry leases should be intro- 
duced so that in an appropriate case in the greater 
interest of mineral development and in public 
interest, grant oflease can be made aforesaid facts, 
it cannot be contended that Rule 39 was intro- 
duced without any justification whatsoever or the 
same suffers from any excessive delegation or vice 
of uncanalised and unbridled power or the same 
was introduced to give favours to a chosen few. 

26. The High Court in striking down Rule 39 has 
held that Rule 39 provides for an arbitrary power 
and the guidelines of public interest and in the 
interest of mineral development do not provide 
any objectivestandard. Forsuch finding, the High 
Court has relied on the decision of this Court 
made in Dwaraka Prasad Laxmi Narain v. State of 
U.P., ALR. 1954 S.C. 224: 1954 S.C.R. 803: 1954 
S.C.A. 204: 1954 S.C.J. 238, R.M.Seshadri v. Dis- 
trict Magistrate, Tanjore, (1954)2 M.LJ. 717: A.LR. 
1954 S.C. 747: (1955)1 S.C.R. 686: 1954 S.C.A. 
1214: 1954 S.C.J. 842: 68 L.W. 1: 1954 M.W.N. 923 
and Jalan Trading Co., (P) Ltd., v. Mill Mazdoor 
Union, A.I.R. 1967 S.C. 691: (1967)1 S.C.R. 15: 
(1966)2 L.L.J. 546: (1967)1 S.CJ. 189: (1966)2 
S.C.W.R. 772: 36 Comp. Case 901: (1967)1 S.C.A. 
338. It has been contended by the learned counsel 
that all the said decisions do not support the 
proposition that Rule 39 is ultra vires Art.14 of the 
Constitution. The decisions relied on by the High 
Court primarily relate to laws or rules which secks 
to prohibit a person from carrying ona legal trade 
or profession except on licences. Such laws pre- 
scribing the restriction require to be precise and 
objectiveso that the prohibitions would clearly be 
understood and made enforceable. Provisions 
enablinga grant have necessarily different import. 
27. It may be noted here that the decision in 
Dwarka Prasad case, AIR. 1954 S.C. 224: 1954 
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S.C.R. 803: 1954 S.CA. 204: 1954 S.C.J. 238, re- 
lates to a case where the power is given under 
Clause 4(3) of the Uttar Pradesh Coal Control 
Order to grant or refuse to renew, suspend, revoke 
or cancel or modify any licence issued under the 
said control order. The said clause further author- 
ised the Controller to delegate such power in 
favour of any. person. Such provision was held 
unreasonable and invalid. The decision in 
RM.Seshadn v. District Magistrate, Tanjore, (1954)2 
M.LJ. 717: ALR. 1954 S.C. 747: (1955)1 S.C.R. 
686: 1954 S.C.A. 1214: 1954 S.C.J. 842: 68 L.W. 1: 
1954 M.W.N. 923, relates to the validity of in 
condition 5(a) and special condition 3 which re- 
quired a licence under Cinematograph Act to 
exhibit at each performance one or more ap- 
proved films of such length and for such time as 
the Provincial Government or the Central Gov- 
ernment may direct. Under special condition 3 the 
licensce was required to exhibit at the commence- 
ment of each performance not more than 2,000 
feet of one or more approved films. It was held by 
this Court that such conditions did not amount to 
reasonable restrictions with the meaning of 
Art.19(6) of the Constitution and therefore was 
vires Art.19(1) of the Constitution. 

28. The decision made in Harakchand Ratanchand 
Banthia v. Union of India, (1969)2 S.C.C. 166: 
(1970)1S.C.R. 479, was a case where the validity of 
various sections of the Gold Control Act and the 
Regulations made thereunder feel for considera- 
tion. Sec.5(2)(b), Sec.27(2)(d), Sec.27(6)(a), Secs 32, 
88 and 100 were held witra vires for reasons indi- 
cated therein. Indecd this decision is relied on to 
support the validity of Rule 39 of the Mineral 
Concession Rulcs. Some of the section of the said 
Gold Control Act were held valid. The reasons for 
which the said other sections were held invalid are 
entirely different and do not apply so far as Rule 
39 is concerned. Moreover, considerations as to 
public interest and for furtherance of mineral 
development as essential requirement to grant 
exemption undcr Rule 39 make the said rule wholly 
objective. The decision in Banthina case has no 
application in interpreting Rule 39. 

29. It has been further contended that where in 
respect of prohibited categories, the law carves 
out an exception or relaxation, the rule to be 
applicable should be appreciated on a different 
perception. There the question of unbridled power 


being allowed to be exercised does not arise. The 
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question is of taking out certain exceptions from 
the prohibited area and keeping certain catego- 
ries outside the prohibited area for being allowed 
to exercise freedom of trade or business from the 
restrictions imposed. 
30. Elaborating on the contention that the power 
of relaxation as contained in Rule 39 is similar in 
various statutes it has been urged that the power 
granted under Sec.31 ofthe M.M.R.D. Act confers 
identical power on the Central Government as 
Rule 39 confers the power on the State Govern- 
ment. Sec.31 of the M.M.R.D. Act may be set out 
as hereunder: 
“31. Relaxation of rules in special cases: The 
Central Government may, if it is of opinion 
that in the interests of mineral development it 
is necessary so to do, by order in writing and for 
reasons to be recorded, authorise in any case 
the grant, renewal or transfer of any prospect- 
ing licence or mining lease, or the working of 
any mine for the purpose of searching for or 
winning any mineral, on terms and conditions 
different from those laid down in the rules 
made under Sec.13.” 
It has been submitted that the High Court while 
dealing with Sec.31 of the M.M.R.D. Act, has not 
questioned the validity of the said section although 
it contains similar provisions. In this context ref- 
erence to Sec.29 of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960 has also been 
made. The provision of Sec.29 is set out as hereun- 
der: i 
“Notwithstanding anything contained in this 
Act, the Government may, subject to such 
conditions as they deem fit, by notification, 
exempt any building or class of building from 
all or any of the provisions of this Act.” 
31. This provision has been upheld by the Su- 
preme Court in the decisions S Kandaswaniy Chettiar 
v. State of Tamil Nadu, (1985)1 S.C.C. 290 and 
Prabhakaran Nair v. State of Tamil Nadu, (1987)4 
S.C.C. 238. 
32. Reference was also made to Sec.8+A of the 
Karnataka Sales Tax Act which is set out as here- 
under: 
“8-A(1) The State Government may,by notifi- 
cation make an exemption, or reduction in 
rate, in respect of any tax payable under this 
Act. 
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(2) Any exemption from tax or reduction in the 
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rate of tax, notified under Sub-sec.(1) may be 
subject to such restrictions and conditions as 
may be specified in the notification. 
(3) The State Government may, by notifica- 
tion, transpose any entry or part thereof from 
oneschedule to another schedule and alter the 
point of levy of sale or purchase, but not so as 
to enhance the rate of tax in any case”. 
Reference to Sec.25(1) of the Customs Act, 1962 
was also made. The provision is set out as hereun- 
der: 
“If the Central Government is satisfied that it 
is necessary in the public interest so to do it — 
may, by notification in the Official Gazette, 
exempt generally either absolutely or subject 
to such conditions (to be fulfilled before or 
after clearance), as may be specified in the 
notification goods of any specified description 
from the whole or any part of duty of customs 
leviable thereon”. 
This section has been upheld by this Court in 
Indian Express Newspapers (Bombay) Limited v. 
Union of India, (1985)1 S.C.C. 641. . 
33. Sec.14 of the Tamil Nadu General Sales Tax 
Act since referred is set out as hereunder: 
“14. Power of Government to notify exemption 
and reductions of tax.: (1) The Government 
may by notification (issued whether prospec- 
tively or retrospectively) make an exemption - 
of reduction in rate in respect of any tax pay- 
able under the Act”. 
34. It is contended that Sec.14 is quite similar'to 
Rule 39 of the Mineral Concession Rules. In this 
connection, reference has also beeh made to Rule 
66 of the Karnataka Minor Mineral Concession 
Rules, 1969, containing provisions for relaxation 
of rules in special cases. The said rule is set out as 
hereunder: 
“66. Relaxation of niles tn special cases: In cases 
where the Government is of the opinion that 
publicinterest so requires, it may authorise the 
grant ofa quarrying lease or a quarrying permit 
on such terms and conditions other than those 
prescribed in the rules, as the Government 
may by order specify: 
Provided that notwithstanding anything con- 
tained in these rules such safeguard, territo- 
rial, financial or otherwise may be provided to 
the lease with a view to safeguarding the inter- 
„ests of any industry or trade in order to avoid 
unhealthy compceution among the lessees and 
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to prevent any fall in the trade and to see that 
minor mineral is exploited in a scientific and 
systematic manner.” 
Basing the arguments on the aforesaid conten- 
tions the learned counsel have submitted that 
there was no occasion to strike down Rule 39 by 
the High Court as invalid and ultra vires Art.14 of 
the Constitution by holding that the said rule 
conferred unguided and unbridled discretionary 
power on the State Government. The learned 
counsel have submitted that as the said Rule 39 is 
quite valid and has been inserted in the Mineral 
` Concession Rules for a reasonable purpose, Rule 
39 cannot perse be declared as ultra vires as sought 
to be done by the Madras High Court. If in any 
individual case, power has not been exercised 
properly and the reasons which have got to be 
recorded in writing do not stand the scrutiny of 
resonableness and the purposes for which such 
power of exemption can be exercised, challenge 
for improper action in such individual cases be- 
fore a court of law can always be made. The learncd 
counsel have therefore submitted that the deci- 
sior of the Madras High Court should be set aside 
thereby enabling the State Government to give 
effect to Rule 39 in appropriate cases. 
35. Supporting the decision of the Madras High 
Court striking down Rule 39 of the Mineral Con- 
cession Rules, it has been urged by the learned 
counsel opposing the appeals that the High Court 
felt that if Rule 39 was to be interpreted to give a 
wide discretionary power to the authorities to 
overlook other provisions of the Mineral Conces- 
sion Rules then it would be violative of Art.14 as 
being vague and unfettered and giving uncanal- 
ised power to the State Government. It was on 
such finding that Rule 39 was struck down as 
unconstitutional. 
36. It has been very strongly contended that the 
submission that the words “public interest”, “reasons 
to be recorded in writing” would be adequate to 
prevent arbitrary action is not tenable in view of 
the decision of this Court by the Constitution 
Bench in Delhi Transport Coporation v. D.T.C. 
Mazdoor Congress, (1991)1 S.C.C. (Supp.) 600. 
The attention of this Court has been drawn to 
paragraph 230 at page 716 in the majority deci- 
sion. It has been held in the said paragraph: 
“There is need to minimise the scope of the 
arbitrary use of power in all walks of life. It is 
inadvisable to depend on the good sense of the 
individuals, however high placed they may be. 
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It is all the more improper and undesirable to 
expose the precious rights like the rights oflife, 
liberty and property to the vagaries of the 
individual whims and fancies. It is trite to say 
that individuals are not and do not become 
wise circumspection and fairness does not go 
with the posts, however high they may be. 
There is only a complacent presumption that 
those who is neither legal nor rational. History 
does not support it and reality does not war- 
rant it. In particular, in a society, pledged to 
uphold the rule of law, it would be both unwise 
and impolitic to leave any aspect of its life to be 
governed by discretion when it can conven- 
iently and easily be covered by the rule of law”. 

It has also been contended that it is also not 
factually correct that all the ten grantees (13 leases) 
are having their own industries or factories and 
they are not exporting any raw granite or raw block 
granite to forcign countries but they are process- 
ing and polishing after cutting them and sizing 
them and it was only the said polished goods that 
are being exported by them. It has been contended 
that only M4.Enterprising Enterprises and Gem 
Granite have their own factories at Madras: 
Pallavan Granite has a factory at Pondicherry. All 
other grantees do not possess any industry of their 
own cither inside or outside the State of Tamil 
Nadu. It is also contended that 75% to 80% of the 
quarried matcrials are straight away exported abroad 
without cutting and polishing even by the persons 
who possess industries. 
37. It has also been contended that although under 
G.O.Ms.No.1273 introduced on December 9, 1989 
which was in force on June 9, 1992 permitting 
grant of lease to persons with industries, M/ 
s.Enterprising Enterprises and Gem Granite did 
not choose to apply under that scheme which was 
in force for nearly 3 1/2 years only because the 
granites quarried must be captively used in their 
own industries for the purpose of polishing before 
the same are exported. It has becn contended that 
relevant facts have not been taken into considera- 
tion for granting lease in the purported exercise of 
power of relaxation under Rule 39. Such factual 
contentions are, however, not admitted. 

38. We do not propose to scrutinize facts and 

circumstances concerning the grantees in favour 

of whom the exercise of power under Rule 39 

had been made because we do not think that for 

deciding the validity of Rule 39a case of improper 
exercise of power under Rule 39 in any particular 
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case, is required to be considered by this Court. 
39. It has been contended that even if it is held that 
consideration of public interest of mineral devel- 
opment coupled with requirement to record rea- 
sons provide guidelines under which power under 
Rule 39 is to be exercised, Rule 39 introduced on 
March 8, 1993 in the-Mineral Concession Rules if 
given an expansive introduction, would entitle the 
authorities concerned to disregard the various 
other provisions as contained in the Mineral 
Concession Rules framed under Sec.15 of MM.R.D. 
Act and would entitle the authorities concerned 
either to grant or renew a quarry lease contrary to 
the avowed policy of the State Government incor- 
porated incertain other provisions of the Mineral 
Concession Rules. 

40. It has been contended that when Rule 8(C) 
epitomise policy of the State Government reserv- 
ing granite in all its uses to be exploited by the 
State Government or through its Corporation, in 
exercise of the powers under Rule 39, the State 
Government should not be permitted to give an 
interpretation to Rule 39 widely and grant a quarry 
lease contrary to the State policy. Mr.Sibal the 
learned counsel in this connection has referred to 
the decision in Gardner v. Jay, (1985)29 Ch. D. 50: 
52 L.T. 395, Lord Justice Bowen in dealing with 
the judicial discretion has held that “If a court is 
invested by Act of Parliament with a discretion, 
that discretion like other judicial discretion, must 
be exercised according to common sense.” The 
learned counsel has also contended that it is a 
settled principle of interpretation ofstatute that a 
court should not interpret a statute in such a 
fashion as to render other provisions redundant. 
There should always be an attempt to read differ- 
ent section of a statute harmoniously so that one 
provision does not invalidate other. It has been 
contended that the statutory rule should be con- 
sidered as a part of an integrated scheme and no 
one provision should beso interpreted as to ren- 
der the scheme as envisaged in other provisions 
inoperative. It has been submitted that Rule 8(C) 
represents the part ofascheme in respect of which 
the State Government does not allow exploitation 
of granite except by itself or through its Corpora- 
tions. It must therefore be held that the authori- 
ties in framing Rule 39 could not have intended 
that such policy should be rendered inoperative 
and ineffective by interpreting Rule 39 in a wide 
manner. It has been further submitted that it is 
well-established rule of interpretation that courts 


must interpret and enactment in such a way as to 
implement rather than defeat its purpose. In this 
connection, reference has been made to the obser- 
vation of Francis Bennion in Statutory Interpreta- 
tion, Second Edn. at page 411. The learned author 
has indicate that ‘An Act must be construed so 
thatits provisions are given force and effect rather 
than being rendered nugatory.” The learned au- 
thor has also indicated that: "Ur res magis prin- 
ciple requires inconsistencies within an act to be 
reconciled.” In this context, the learned author 
has referred to Blackstone to the effect that, “one 
part of the statute must be so construed by an- 
other, that the whole may, if possible, stand -utres 
miagis quam pereat’’. It has been further submitted 
that the principle of reconciling inconsistencies 
within an Act means that if the obvious intention 
of the enactment gives rise to difficulties in imple- 
mentation, the court must do its best to find ways 
of resolving these. It has been submitted that 
looking from this angle, Rule 39 would only mean 
that the State Government is entitled to grant or 
renewa quarry lease ifina given case or in aspecial 
of cases it is of the opinion that in the intcrest of 
mineral development and in the public interest it 
is necessary to change the terms and conditions of 
the lease different from those statutorily prescribed 
under the rules. In no other circumstances, this 
power can be exercised. Such an interpretation 
would render Rule 39 consistent with the scheme 
formulated by the State Government under other 
provisions in particular Rules 8(A) and 8(C). It is 
contended that any other interpretation would 
render Rule 39 a Henry VIII clause. 

41. It has been submitted that this Court had many 
occasions to deal with similar Henry VIII clauses 
(that king is regarded popularly as the impersona- 
tion of executive autocracy). In Central Inland 
Water Transport Coprn. Ltd., v. Brojo Nath Gan- 
gitly, (1986)3S.C.C. 156: (1986) 1 A.T.C. 103 andin 
D.T.C. Mazdoor Congress, (1991}1 S.C.C. (Supp.) 
600, this Court held that such clauses are constitu- 
tionally impermissible. 

42. lt has been very strongly contended thatin case 
this Court finds Rule 39 to be vague and ambigu- 
ous then this Court may, in the light of scheme of 
the entire rules, the policy of the State Govern- 
ment as expressed in thesaid rules permit Rule39, 
to be read down in such a manner so as to give 
effect to the policy of the Governmentand also to 
the scheme of the M.M.R.D. Act. It has been 
submitted that this Court has repeatedly followed 
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doctrine of reading down in Strate of Karnataka v. 
Ranganatha Reddy, (1977)4 S.C.C. 471: (1978)}1 
S.C.R. 641, R.L.Arora v. State of U.P., (1964)6 
S.C.R. 784: ALR. 1964 S.C. 1230, Jagdish Pandeyv. 
Chancellor, University of Bihar, ALR. 1968 S.C. 
353: (1968)1 S.C.R. 231: (1968)1 S.C.J. 799, Sunil 
Batra v. Delhi Administration, AJI.R. 1978 S.C. 
1675: (1978) 4 S.C.C. 494: 1979 S.C.C. (Crl.) 155: 
1978 Cri. LJ. 1741. 

43. It has been further submitted that as Rule 39 
cannot be given a wide interpretation thereby 
giving extraordinary power to relax other provi- 
sions of the rules and consequently rendering the 
scheme of the entire rules ineffective. The only 
interpretation by reading down Rule 39 which can 
be given is that thesaid rule would permit the state 
Government under extraordinary circumstances 
or in special cases to vary certain terms and condi- 
tions of the lease in a given case. It has been 
submitted that therefore it becomes necessary to 
understand the import of the words terms and 
conditions in contra distinction to the policy of 
the Government as contained in the Mincral 
Concession Rules. The words “terms and condi- 
tions” according to the learned counsel would 
mean a stipulation or requirement, the failure of 
which would render the Act subject to repudia- 
tion, 

44. It has been contended that the Mineral Con- 
cession Rules prescribe certain conditions as to 
the grant of leases- howan applicant is to be made, 
to whom it is to be made, the maximum period of 
lease, the extent of maximum area which can be 
leased out to the applicant etc. All these condi- 
tions are also provided in the M.M.R.D. Act itself. 
In D.K Trivedi v. State of Gujarat, 1986 S.C.C. 
(Supp.) 20, this Court has held that the rule- 
making power of the State Government under 
Sec.15 is controlled by Secs.4 to 13 (now Secs.5 to 
13) of M.M.R.D. Act. On the principle of harmo- 
nious construction and reading down statutory 
provisions for reconciliation in a special case, in 
the interest of mineral development and in the 
publicinterest, the State Government may change 
or relax some of the conditions oflease e.g. may at 
the most grant a lease for more than ten years if the 
applicant satisfied the State Government of the 
necessity to do so. Similarly, in a given case, the 
Government may charge less seniorage fee, dead 
rent etc. in the interest of mineral development 
and in public interest. But the State Government 
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cannot and should not utilize such an extraordi- 

nary power under Rule 39 to exempt few persons 

alone, while applying the policy to all others e.g. 

Dharmapuri District is completely reserved for 

exploitation by Government owned Corporation. 

It has been contended that it has been demon- 

strated before this Court with the aid of the affida- 

vit filed by the State Government in Civil Appeal 

No.1655 of 1992 at pages 450 to 456 that more 
than 70 applications have been rejected on the 

sole ground that Dharmapuri District is reserved 
for State exploitation. Despite such avowed policy 
of reservation, the State Government in the pur- 
ported exercise of a wide power under Rule 39 has 
pranted three leases in the same Dharmapuri District 
only on the ground that there was a huge loss of 
foreign exchange. The Icarned counsel have con- 
tended that such an exercise in completely over- 

looking the other provisions will be wholly capri- 

cious and therefore impermissible under Art.14 of 
the Constitution and consideration of loss of for- 

eign exchange is alien to the relevant considera- 

tions permissible under the Mineral Concession 

rules. 

45. It has been contended that in case the Govern- 
ment wants to grant leases in Dharmapun District 
to persons who were not in possession of letters of 
commitment as on June 10, 1992, the only course 
open to the state Government is to change its 

policy of reservation as well as its policy in relation 

to letters of commitment and allowas individuals 
who are interested in a quarrying licence consis- 
tent with the concept of equal opportunity. 

46. It has been further contended that the State 
Government is under a constitutional duty to act 
fairly and justly and give equal opportunity to 

every individual who seeks largess from the Gov- 
ernment. The grant of licence to a few people and 
that also on grounds of loss of foreign exchange is 
totally obnoxious to the theory ofjust State action. 
The guiding principle for interpretation of Rule 
39 should be equality of opportunity to every 
person in the trade and al the same time imposing 
sufficient restrictions of guidelines or safeguards 
to prevent misuse of such a power and such inter- 
pretation must enable Rule 39 to co-exist with the 
other rules as being not inconsistent with the 
other rules. 

47. It is therefore only possible to reconcile Rule 
39 by reading it down and indicating that inappro- 

priate case by exercise of power conferred in Rule 
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39, itis permissible for the State Government only 
to vary the terms and conditions of the lease “in 
the interest of mineral development and “public 
interest”. 

48. After considering the facts and circumstances 
of the case and giving our careful consideration to 
the arguments advanced by the learned counsel 
for respective parties, it appears to us that the 
M.M.R.D. Act was enacted by Parliament under 
Entry 54 List I of the Seventh Schedule to the 
Constitution. The aforesaid entry enables the 
Central Government to regulate mines and min- 
eral development in public interest by making 
such declaration and Parliament, has in fact, made 
such declaration by Sec.2 of the M.M.R.D. Act. In 
respect of minor minerals, Parliament by the said 
M.M.R.D. Act has left the powers of regulating 
minor minerals to the State Governments under 
Sec.15 of the M.M.R.D. Act. Different State 
Governments have exercised such power under 
Sec.15 of M.M.R.D. Act and State of Tamil Nadu 
has enacted in 1959 the Mineral Concession Rules. 
Thereis nodispute that the M.M.R.D. Act and the 
rules framed thereunder either by the Central 
Government or by the State Government are for 
mineral development subserving the cause of public 
interest. It cannot also be disputéd that mineral 
development is not a vague expression and the 
M.M.R.D. ‘Act and the rules framed under it, 
clearly furnish the scope and purport of the word 
“mineral development”. It has been very reasona- 
bly contended that scientific exploitation of min- 
erals without waste is undoubtedly a part of min- 
eral development as envisaged by the M.M.R.D. 
Actand the Rules framed thereunder. The expres- 
sion “public interest” finds place in the Constitu- 
tion and in many enactments which have since 
been noted and considered by this Court, in vari- 
ous decisions. The said expression is, therefore, a 
word definite concept. There is also force in the 
contention of the appellants that the guidelines 
need not be expressly found in the impugned 
provisions but such guidelines can be gathered 
from the setting of the Act and the rules framed 
thereunder, Such contention gets support from 
the decisions of this Court in P.J. Irani, A.I.R. 1961 
S.C. 1731: (1962)2 S.C.R. 169, S.Kandaswamy 
Chettiar, (1985)1 S.C.C. 290, Jalan Trading Co., 
ALR. 1967 S.C. 691: (1967)1 S.C.R. 15: (1966)2 
L.L-J. 546: (1967)1 S.C.J. 189: (1966)2 S.C.W.R. 
772: 36 Comp. Case 901: (1967)1 S.C.A. 338, 


Workmen of Meenakshi Mills Limited, (1962)3 S.C.C. 
336. 

49. The power of relaxation under Rule 39 of 
Mineral Concession Rules is to be exercised for 
“mineral development” and “in public interest” 
after recording by the learned counsel in support 
of the validity of Rule 39, that the exercise of 
power under the said Rule 39 cannot be made 
arbitrarily, capriciously and on subjective satisfac- 
tion of the authority concerned but the same is to 
be exercised with in the parameters of “mineral 
development” and “in public interest” which as 
aforesaid, are not vague and indefinite concepts. 
Such exercise of power must satisfy the reasona- 
bieness of State action before a court of law ifany 
challenge of improper action in exercise of the 
said power under Rule 39 in a given case is made. 
It has been held by the Constitution Bench of this 
Court Meenakshi Mill case, (1962)3 S.C.C. 336, 
that ifa speaking order is required to be passed on 
objectively consideration, such provision is not 
vitiated on the ground of absence of a provision 
for appeal or review because the remedy available 
by way of judicial review is by itself an adequate 
safeguard against improper and arbitrary exercise 
of power. It has also been held by this Court in the 
said decision that requirement of giving reasons 
for exercise of the power by itself exclude chances 
of arbitrariness. 

50. The observation made in the majority decision 
is Delhi Transport Corporation case, (1991)1 S.C.C. 
(Supp.) 600, as referred to hereinbefore shouid be 
appreciated with reference to the facts and circum- 
stances ofa case and the true import ofa provision 
under which a discretionary power is to be exer- 
cised. While no exception can be made to the 
observation of this Court in the said decision that 
“it would be both unwise and impolitic to leave 
any aspect of its life to be governed by discretion 
when it can conveniently and easily be covered by 
the rule of law” it should also be-borne in mind 
that it is not always feasible and practical to lay 
down such exhaustive written guidelines which 
can cover all contingencies. It has, therefore, be- 
come necessary to make provisions for exercise of 
discretion in appropriate cases by giving broad 
guidelines and indicating the parameters within 
which such power is to be exercised. In various 
decisions referred to hereinbefore, this Court has 
upheld such exercise of discretion if the same does 
not appear to be wholly uncontrolled, uncanalised 
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and without any objective basis. 
51.“Publicinterest” is a paramount consideration 
in the M.M.R.D. Act itself and the rules framed 
thereunder cannot but subserve “public Interest” 
in furthering the cause of mineral development. 
We are, therefore, unable to hold that Rule 39 is 
per se obnoxious and having contained unbridled 
unguided and uncanalised discretionary power 
offend Art.14 of the Constitution. 

52. Although it does not appear thatany argument 
on harmonious construction of the statute coupled 
with the principle of interpretation by reading 
down was advanced before the Madras High Court, 
but since such contention has been raised before 
this Court and it appears to us that for considering 
the validity of Rule 39 and its true import, it may 
be necessary to consider the question of harmoni- 
ous construction and the principle of reading down 
a statutory provision, we propose to examine the 
contentions made in that regard. It has been con- 
tended that all the provisions in the Mineral 
Concession Rules must be understood as an inte- 
grated scheme and no particular provision should 
be permitted to govern the field in isolation par- 
ticularly when it runs counter to the scheme envis- 
aged by the other provisions of the Mineral Con- 
cession Rules. It has been contended that since 
under the other provisions of the Mineral Conces- 
sion Rules, exploitation of black granite in Dhar- 
mapuri District is restricted to a particular class of 
operators as a policy decision of the State Govern- 
ment,so long such policy decision remains in force 
no relaxation of the same is permissible in the 
purported exercise of power under Rule 39. Ac- 
cordingly, Rule 39 may be held valid only if the 
same is interpreted as a provision having a limited 
application and being wholly confined in varying 
the terms and conditions of leases in appropriate 
cases. 

53. Although, at the first glance, such argument 
appears to be reasonable but on closer scrutiny the 
same does not appear to be sustainable. The Mineral 
Concession Rules have been framed by State of 
Tamil Nadu in exercise of power under Sec.15(1) 
of the M.M.R.D. Act for development of minor 
minerals in the State “in public interest. The 
development of minor minerals cannot and should 
not be confined to a set principle or policy. With 
the advancement of technology and changes in the 
social, economic and political set-up in the coun- 
try and also changes in the economic and political 
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scenario in other countries, there are bound to be 
exigencies requiring reappreciation of the policy 
ofthe development of minor minerals in the State. 
As a matter of fact, the Government of Tamil 
Nadu has from time to time changed its policy as 
to the manner in which the exploitation of granite 
in the State should be made in respect of revenue 
lands by different agencies and under different 
operational methodology. It does not appear to us 
that consideration of foreign exchange and export 
of granite in the State by effective and scientific 
exploitation of quarrying, polishing, and sizing of 
the granite will be alien to the consideration of 
mineral development in “public interest”. 

54. It is not the domain of the court to embark 
upon unchartered ocean of public policy in an 
exercise to consider as to whether a particular 
public policy is wise or a better public policy can be 
evolved. Such exercise must be left to the discre- 
tion of the executive and legislative authorities as 
the case may be. The court is called upon to 
consider the validity of a public policy only when 
a challenge is made that such policy decision in- 
fringes fundamental rights guaranteed by the 
Constitution of India or any other statutory right. 
In our view, it will not be correct to contend that 
simply because under Rule 8(C) of the Mineral 
Concession Rules, quarry leases are to be granted 
to particular agency or agencies, exemption from 
the operation of the said rule cannot be made with 
the aid of the other provisions of the Mineral 
Concession Rules. If all the provisions of the 
Mineral Concession Rules dre held to form an 
integrated scheme then each such provisions must 
be held to be mutually complimentary. It will 
therefore, not be proper to hold that a policy 
decision envisaged in Rule 8(C) cannot be módi- 
fied with the aid of the other provisions of the 
Mineral Concession Rules and in its field of op- 
eration, the said Rule 8(C) holds a supreme posi- 
tion. The application of Rule 8(C) should be 
understood and held as subject to other provisions 
in the Mineral Concession Rules. 

55. In various statutes, the provision of relaxation 
orexemption finds placeand it has been indicated 
that such provisions of relaxation and exemption 
have been noticed and upheld by this Court in 
some Of the statutes. In the M.M.R.D. Act itself, 
there is such provision for relaxation, being Sec.31. 
Such provisions of relaxation in Karnataka Minor 
Mineral Concession Rules, 1969 is contained in 
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Rule 66. It has been rightly contended that where 
in respect of prohibited categories, the law carves 
out restriction or relaxation, the purpose is to take 
out certain exceptions from the prohibited area 
and keeping certain categories outside the pur- 
view of the restrictions imposed under other pro- 
visions in the statute. In such circumstances, it will 
not be appropriate to hold that the exception 
militates with other provisions and hence should 
not be permitted. In our view, in interpreting the 
validity of a provision containing relaxation or 
exemption of another provision of a statute, the 
purpose of such relaxation and the scope and the 
effect of the same in the context of the purpose of 
the statute should be taken into consideration and 
if it appears that such exemption or relaxation 
basically and intrincsically does not violate the 
purpose of the statute rendering it unworkable 
but it is consistent with the purpose of the statute, 
there will be no occasion to hold that such provi- 
sion of relaxation or exemption, is illegal or the 
same ultra vires other provisions of the statute. 
The question of exemption or relaxation ex hy- 
pothest indicates the existence of some provisions 
in the statute in respect of which exemption or 
relaxation is intended for some obvious purpose. 
56. There is no manner of doubt that for bringing 
harmonious construction, reading down a provi- 
sions in the statute, is an accepted principle and 
such exercise has been made by this Court in a 
number of decisions reference to which has al- 
ready been made. But we do not think that in the 
facts and circumstances of the case, and the pur- 
pose sought to be achieved by Rule 39, such read- 
ing down is necessary so as to limit the application 
of Rule 39 only for varying some terms and condi- 
tions of a lease. If the State Government has an 
authority to follow a particular policy in the mat- 


ter of quarrying of granite and it can change the, 


provisions in the Mineral Concession Rules from 
time to time either by incorporating a particular 
ruleoramending thesameaccording to its percep- 
tion of the exigencies, it will not be correct to hold 
that on each and every occasion when such per- 
ception requires a change in the matter of policy of 
quarrying a minor mineral in the State, particular 
provision of the Mineral Concession Rules has 
got to be amended. On the contrary, if a suitable 
provision empowering exemption or relaxation of 
other provisions in the Mineral Concession Rules 
is made by confining its exercise in an objective 
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manner consistent with the M.M.R.D. Act and in 
furtherance of the cause of mineral development 
and in public interest, by giving proper guidelines, 
such provision containing relaxation or exemp- 
tion cannot be held to be unjustified or untenable 
on the score or violating the other provisions of 
Mineral Concession Rules. 

57. It appears to us that because of the frequent 
changes in the policy as to the quarrying of black 
granite in the State in respect of revenue lands, 
persons who were otherwise eligible under some 
existing rules before the change of policy and 
consequential change in rules and who can effec- 
tively quarry such’granite with advanced techno- 
logical set up in view of change of the policy and 
consequential incorporation of different provi- 
sions for grant of quarry lease, has suffered unmer- 
ited hardship by becoming ineligible for grant ofa 
quarry lease. Ifin mitigating such unmerited hard- 
ship and in the greater interest for mineral devel- 
opment in the State and for better revenue earn- 
ing from such developmental operation, the ques- 
tion of granting lease to such persons requires to 
be favourably considered in an objective manner 
with the aid ofa general provision for relaxation or 
exemption in an appropriate case, without chang- 
ing the general policy as a whole as contained in 
other provisions, it cannot be held that such pro- 
vision is per se obnaxious or violates the principle 
ofjust and fair State action affording equal oppor- 
tunity toall. Itshould be bornein mind that Art.14 
has an inbuilt flexibility and it permits classifica- 
tion amongst persons if such classification has no 
objective basis consistent with the object and 
purpose for which the reasonable classification is 
intended. i 
58. In Ramana Dayaram Shetty v. International 


~ Airport Authority of India, A.I.R. 1979 S.C. 1628: 


(1979)3 S.C.C. 489: (1979)2 Lab.L.J. 217: (1979)2 
S.C.W.R. 310, while discussing the power of dis- 
cretion of the Government in the matter of grant 
of largesse etc., it has been held by the Supreme 
Court that: 
“The power of discretion of the Government 
in the matter of grant of largesse including 
award of jobs, contracts, quotas, licences etc. 
Must be confined and structured by rational, 
relevant and non-discriminatory standard or 
norm and if the Government departs from 
such standard or normin any particular case or 
cases, the action of the Government would be 
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liable to be struck down, unless in any particu- 
lar case or cases, the action of the Government 
would be liable to be struck down unless it can 
be shown by the Government that the deparnure 
was not arbitrary, but was based on some valid 
principle which in itself was not irrational un- 
resonable or discriminatory.” (Italics supplied] 

It therefore cannot be validly contended that in no 
case departure from a prescribed norm and stan- 
dard is not possible. Consequently, if a provision 
empowers such departure from the prescribed nor 
by invoking discretionary power of relaxation or 
exemption, per se it cannot be held to be discrimi- 
natory and unfair State action as sought to be 
contended. Whether in a given case, such depar- 
ture from the prescribed norm is based on some 
principle which is in itself irrational, unreason- 
able or discriminatory needs to be demonstrated 
before a court of law if any challenge of unfair and 
discriminatory action is made. 
59. It appears to us that made Rule 39 has becn 
incorporated for a valid and reasonable purpose. 
Accordingly, such rule cannot be held per se inva- 
lid or ultra vires Art.14 of the Constitution. The 
said rule also is not required to be read down by 
limiting its exercise only in respect of variation in 
some terms of lease and not other wise as sought 
to be contended. Such reading down of Rule 39 
and limiting its application in the manner afore- 
said will defeat the purpose for which Rule 39 has 
been incorporated. We therefore set aside the 
decision of the Madras High Court since impugned 
in these proceedings and declare Rule 39 of the 
Mineral Concession Rules is legal and valid. In 
view of such declaration, the order of the High 
Court in cancelling leases which were granted in 
exercise of power under Rule 39 simply on the 
score that no such power could have been exer- 
cised under Rule 39 which had been declared ultra 
vires and invalid, is also set aside. It is, however, 
made clear that although a lease granted in exer- 
cise of power under Rule 39 cannot per se be held 
invalid, whether the exercise of power ufider Rule 
39 in a given case has been properly made or not 
can always be questioned. If such question is raised 
in a case, it will be open to the High Court to 
decide to the question on merits. In the facts and 
circumstances of the case, there will be no orderas 
to casts. 


B.S. 


Appeal allowed. 
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IN THE SUPREME COURT OF INDIA. 


Present: R.M. Sahai and Dr.A.S_Anand, Ji. 
C.A.No.1211 of 1984 17th December, 1993. 
P.Munian and athcrs 


V. 
State of Tamil Nadu and another ... Respondents. 


„Appellants 


Tamil Nadu Minor Inams (Abolition and Conver- 
sion into Ryotwari) Act (XXX of 1963), Sec.2(g) - 
Tamil Nadu Estates (Abolition and Conversion 
into Ryotwari) Act (XXVI of 1963), Secs.2(g) and 
2(11), Explanation I(d) - Original grant of lands 
indicating that grant was only with reference to 
acreage or cawmes - Land held not to be part village 
inam estate or new inam estate - Held, to be minor 
inam. 

Clause (b) to the Explanation I of Sec.2(11) ot the 
Tamil Nadu Estates (Abolition and Conversion 
into Ryotwari) Act XXVI of 1963 exptains the 
meaning of ‘part village inam estate’. It excludes 
all those grants which are in terms of acreage on 
cawnies. It has been found by the High Court on 
appreciation of evidence that the grant was in 
lerms of acreage or cawnies. Since, this is a finding 
of fact which cannot assailed and in fact has not 
hecn assailed, the land in dispute could not be part 
village inam estate and consequently could not be 
new inam estate within the meaning of Sec.2(g) of 
Act XX VI of 1963. [{Para. 3] 
A.T.M.Sampath, for Appellants, 
A.Manarputham and Ms.Arina Mathur (State), 
for Respondent. 

K.Ram Kumar, for Respondent No.2. 

The Judgment of the Court was delivered by 
R.M.Sahai, J.: The short question that arises for 
consideration in this appeal is if the land in dis- 
pute is ‘minor inam’ as defined in Sub-sec.(9) of 
Sec.2 of the Tamil Nadu Minor Inams (Abolition 
and Conversion into Ryotwari) Act, 1963 (Act 30 
of 1963) (hereinafter referred to as ‘Act 30 of 
1963”) or it is ‘new inam estate’ under Act 26 of 
1963. 

2, Proceedings commenced on an application filed 
under Sec.5 of Act 30 of 1963 by the Devasthanam 
landholder- respondent for declaration that the 
land in dispute of Title Deed No.837 situated in 
Village Annapettai was minoras defined in Act 30 
of 1963. The claim was contested both by the 
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tenants-appellants and the State Government. The 
application was allowed by the Settlement Offi- 
cer. It was found that even though the original 
grant had not been made available by the respon- 
dents nor extracts from Inam Fair Register were 
filed, yet there was material available on the rec- 
ord for arriving at a decision about the nature of 
the land. It was held that the original grant for 
Title Deed Nos.836, 838 and 839 were available. 
Since these gı «nts established that the land carved 
out of the village had been given to these institu- 
tions it was clear that the grant in favour of the 
respondents was not of the wholevillage. And the 
provisions of Sec.3(2)(d) of Act 1 of 1908 were not 
attracted. It was also held that land covered by 
Title Deed No.837 did not form part ofan existing 
inam estate. The Settlement Officer further found 
that the lane was neither a part village inam cstate 
nor a minor inam, as from Exs.P-5 and P-6 it was 
clear that even though suit lands were situated in 
a compact block they did not conform with a 
homogenous area within the village as there was 
mixture of other inam or ryotwari lands in its 
midst. In appeal the order was upheld. The appel- 
late authority found that neither party led any oral 
evidence and the claim of the parties was to be 
decided on basis of certain documents which had 
been filed by the respondents. It held that there 
was nothing to show that the land covered by four 
title deeds formed part of the single grant origi- 
nally and that the grant was subsequently divided 
into four parts. Nor did it find any merit in the 
submission that Exs.P-2 and P-3 indicated that the 
grant was of a named village. The appellate au- 
thority agreed with the Settlement Officer that the 
summary map, Ex.P-5 and Ex.P-6 map indicated 
that the suit land was situated along with other 
inam or ryotwari lands. In further revision to the 
High Court itwas held that the question about the 
nature of the lands was pre-eminently a question 
offact and the finding being based on the evidence 
onrecord was not liable to interference. Even then 
it examined the submission advanced on behalf of 
appellants that the land constituted ‘new inam 
estate’ falling under Sec.2(9) of Act 26 of 1963. 
The High Court found that a perusal of the three 
grants, namely Title Deed Nos.836, 838 and 839 
indicated that it was made only with reference to 
the acreage and cawnies and with reference to 
paimaish numbers. The High Court agreed with 
the appellate authority and the Settlement Officer 
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that the evidence clearly established that the grant 
in favour of all the three other institutions com- 
prised lands which were interspersed with ficlds 
which were not the subject-matter of the grant. 
Therefore, aclear inference arosc that the restand 
the residue of the lands of the village should also 
have been in terms of acreage and cawnics and not 
as recognisable part or as a factional share of the 
village as such. The High Court found that this 
inference was strengthencd by the survey maps as 
well as the original paimaish register filed by the 
respondent. It did not find any mcrit in thesubmis- 
sion advanced on behalf of appellant founded on 
the final assessment list published in the District 
Gazette for the inam lands in the Thiruthuraipoondi 
Taluk. The reason for this was that the definition 
in Act 40 of 1956 clearly indicated that full assess- 
ment of inam lands covered not merely the whole 
village inams or inam village falling within the 
definition of the expression ‘cstate’ under the 
Estates Land Act, but also any land the grant of 
which was made.as an inam and conlirmed or 
recognised by the Government as such. The High 
Court found that since the definition in Act 40 of 
1956 covered both the whole inam estate and’ 
minor inam estate therefore, an order passed under 
Act 40 of 1956 levying full asscssment on inam 
land would cover not only inam cstates but also 
minor inams. 
3. ‘Minor Inam’ under Sub-sce.(9) of Sec.2 of Act 
30 of 1963 means. 

“@) any inam which is not- 

(a) .... 

(b) anew inamestateas defined in clause (9) of 

Sec.2 of the Inam Estates Abolition Act; o7 

(c) ....” 
The language of Sub-sec.(9) clearly indicates that 
minor inam is something likea residuary clause. In 
other words what is not nam as defined in various 
sub-sections shall be deemed to be minor inam. 
Since it was claimed ın the High Court that land in 
dispute was not minor inam only because it was a 
new inam estate as define in Sub-scc.(9) of Sec.2 of 
Act 30 of 1963 it is not necessary to extract other 
sub-sections of this section. ‘New Inam Estate’ 
under Sub-sec.(9) of Sec.2 of Act 26 of 1963 means 
a part village inam estate or a Pudukkottai inam 
estate. What is meant by part village inam estate is 
defined by Sub-sec.(11) as under: 

“Part village inam estate’ mcans a part of a 

village-- the grant of which part has been made 
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confirmed, or recognised by the Government 
notwithstanding that subsequent to the grant, 
such part has been partitioned among the 
grantees or the successors-in-title of the grantee 
or grantees. 
Explanation I: (a) Where the grant of a part of 
a village as an inam is expressed to be a speci- 
fied fraction of, or a specified number of shares 
in a village such part shall be deemed to be a 
part village inam estate notwithstanding that 
such grant refers also to the extent ofsuch part 
in terms of acreage or cawnies, or of other local 
equivalent. 
(b) where a grant as an inam is expressed to be 
only in terms of acreage or cawnies, or of other 
local equivalent, the area which forms the 
subject-matter of the grant shall not be deemed 
to be a part village inam estate. 
Explanation II: A part of a village granted in 
inam shall be deemed to be a part village inam 
estate notwithstanding that different parts of 
such part village were granted, confirmed or 
recognised on different dates or by different 
title deeds or in favour of different persons.” 
Clause (b) to the Explanation I explains the mean- 
ing of ‘part village inam estate.’ It excludes all 
those grants which are in terms of acreage or 
cawnies. It has been found by the High Court on 
appreciation of evidence that the grant was in 
terms ofacreage or cawnies. Since this is finding of 
fact which cannot be assailed and in fact has not 
been assailed the land in dispute could not be part 
village inam estate and consequently could not be 
new inam estate within meaning of Sub-sec.(9) of 
Sec.2 of Act 26 of 1963. In view of this it is not 
necessary to examine other aspects on which the 
High Court decided in favour of the respondent. 
4. The appeal consequently fails and is dismissed. 
But there shall be no order as to costs. 


BS. 


Appeal dismissed. 
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IN THE SUPREME COURT OF INDIA. _ 


Present: M.N. Venkatachalaiah and 
S.Mohan, J. 


C.A.Nos.2551-2552 of 1993 with Contempt Peti- 
tion Nos.289-91 of 1993 8th February, 1994. 


Mss.Power Control Appliances and others 
„Appellants 


V. 
Sumeet Machines Private Limited ... Respondent. 


(A) Copyright Act (XIV of 1957), Sec.30(1)(b) - 
Acquiescence - What is acquiescence - If defence to 
infringement of copyright. 

Acquiescence is sitting by when another is invad- 
ing the rights and spending moncy on il. It is a 
course of conduct inconsistent with the claim for 
exclusive rights in a trade mark, trade name etc. It 
implies positive acts, not mercly silence or inac- 
tion such as is involved in laches. Acquicscence is 
one facet of delay. If the plaintiff stood by kriow- 
ingly and let the defendants build up an important 
trade until it had become neccssary to crash it, 
then the plaintiffs would be estopped by their 
acquiescence. If the acquiescence in the infringe- 
ment amounts to consent, it will be a complete 
defence. Theacquiescence must be such as to lead 
to the inference of a licence sufficient to create a 
new right in the defendant. [Para. 26] 
(B) Copyright Act (XIV of 1957), Sec. 12(3) - Trade 
mark, if can be used in rivalry and in competition 
with each other when defendant proclaims himself 
as joint owner - Plea of honest and concurrent used, 
if a defence for infringement of copyright. 

It is a settled principle of law rclating to trade 
mark that there can be only onc mark, onc source 
and one proprietor. It cannot have two origins. 
Where, therefore, the first defendant- respondent 
has proclaimed himself as'a rival of the plaintiff 
and as joint owner itis impermissible in law. Even 
then, the joint proprietors must use the trade 
mark jointly for the benefit ofall. Itcannot be used 
in rivalry and in competition with each other. The 
plea of quasi-partnership was never urged in the 
pleading. As regards copyright there is no plea of 
assignment. The High Court had failed to note the 
plea of honest and concurrent uscr as stated in 
Sec.12(3) of 1958 Act for securing the concurrent 
registration is nota valid defence for the infringe- 
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ment of copyright. 
Cases referred to: 
Power Control and Appliances Co. v. Sumeet 
Machines Pvt. Lid., A.ILR. 1993 Mad. 120. 

[Paras. 13, 36] 

Ruston and Hornsby Limited v. Zamindara Engi- 
neering Company, (1969)2 S.C.C. 727: (1 970)2 
S.C.R. 222, 224. [Para. 18] 

Amritdhara Pharmacy v. Satyadeo Gupta, (1963)2 
S.C.R. 484: (1963)1 S.C.A. 267: A.I.R. 1963 S.C. 
449: LL.R. (1963)1 All. 38: 1964 S.C.D. 75. [Paras. 
19, 32] 

Aktiebolaget Manus y. J.Fullwood and Bland Lim- 
ited, (1948)55 R-P.C. 329, 338. [Paras. 19, 30] 
Electrolux L.D. v. Electrix LD., 1954 R.P.C. 23, 34. 
[Paras. 19, 31] 

Devidoss and Company v. Alathur Abboyee Chetty 
Company, (1940)2 M.L.J. 793: A.LR. 1941 Mad. 
31: LL.R. 1941 Mad. 300. [Paras. 22, 28] 
K.E.Mohammed Aboobacker v. Nanikram Maher- 
chand, (1957)2 M.L-J. 573: I.L.R. 1957 Mad. 1049: 
1957 L.W. 670. [Paras. 23, 33] 

American Cyanamid Company v. Ethicon Limited, 
(1975)1 All E.R. 504, 511: 1975 A.C. 396. [Paras. 
23, 34] 

Harcourt v. White, (1960)28 Beav 303: 54 E.R. 382. 
[Para. 26] 

Mouson (J.G.) and Company v. Boehm, (1884)26 
Ch.D. 406. [Para. 26] 

Rodgers v. Nowill, (1847)2 De.C.M. and G. 614: 22 
L.J, Kch. 404. [Para. 26] 

Pro tor v. Bannis, (1887)36 Ch. D. 740. |Para. 27} 
Rowland v. Mıchell, (1896)13 R.P.C. 464. 

[Para. 28] f 

Rowland v. Michell, (1897)14 R.P.C. 37, 43. 
[Para. 28] 

Codes v. Addis and Son, (1923)40 R.P.C. 130, 142. 
[Para. 28] 

Mc.Caw Stevenson and Orr. Lid. v. Lee Brothers, 
(1960)23 R.P.C. 1. [Para. 28] 

Patching v. Dubbins, (1853) Kay 1: 69 E.R. 1. 
[Para. 29] 

Child v. Douglas, (1854)5 De Gm and G. 739: 43 
E.R. 1057. [Para. 29] 

Johnson v. Wyatt, (1863)2 De GJ and Sm. 18: 46 
E.R. 28]. [Para. 29] 

Turner v. Mirfield, (1865)34 Beav. 390: 55 E.R. 685. 
[Para. 29} 

Hogg v. Scott, (1874) L.R. 18 Eq. 444. [Para. 29] 
Price v. Bala and Fastiniog Railway Company, 
(1884)50 L.T. 787. [Para. 29] 


[Paras. 41 and 42]. 


Gordon v. Cheltenham and Great Western Union 
Railway Company, (1842)5 Beav. 229, 233: 49 E.R. 
565. [Para. 29] 

Fullwood v. Fullwood, (1878)9 Ch. D. 176: 47 L-J.Ch. 
459. [Para. 30] 

Willmott v. Barber, (1880)15 Ch.D. 96: 43 L.T. 95. 
[Para. 31] 

Henry Hemmings Limited v. George Hemmings 
Limited, (1951)68 R.P.C. 47. [Para. 33] 

Colman v. Farrow and Company, (1898) 15 R.P.C. 
198. [Para. 33] 

Hoover Limited v-Airway Limited, (1936 )53 R.P.C. 
399. |Para. 33] 

Upper Assam Tea Company v. Herbert and Com- 
pany, (1890)7 R.P.C. 183. |Para. 33] 

Star Cycle Company Limited v. Frankenburgs, 
(1906)23 R.P.C. 337. |Para. 33] 

Pinel and Cie v. Matson Pinet Limited, (1895)14 
R.P.C. 933. [Para. 33] 

Read Brothers v. Richard and Company, (1881) 45 
L.T. 54. |Para. 33] 

Hommel v. Bauer and Company, (1903)20 R. P.C. 
801. |Para. 33] 

North British Rubber Company Limited v. Gor- 
mully and Jaffery Manufacturing Company, ( 1894) 12 
R.P.C. 17. [Para. 33] 

Army and Navy Co-operative Society Limited v. 
Army Navy and Civil Service Co-operative Society 
of South Africa Limited, (1 902)19 R.P.C. 574. 
[Para. 33] 

Hayward Brothers Limited v. Peakall, ( 1909) 26 
R.P.C. 89. |Para. 33] 

Yost Typewriter Company Limited v. Typewriter 
Exchange Company, (1902)19 R.P.C. 422. 

[Para. 33] 

Royal Warrant Holders Association v. Slade and 
Company Limited, (1908) 25 R.P.C. 245. |Para. 33] 
Wander Limited v. Antox India Private Limited, 
1990 S.C.C. (Supp.) 726: 1991 S.C.C. (Crl.) 145. 
|Para. 35] 

P.Chidambaram, Senior Advocate (U.A.Rana, 
Pallav Sisodhia, Ms.Jayanti Natarajan, M.Rupal 
and Gagrat and Company, with him), for Appel- 
lant. 

Soli J.Sorabjee and Harish N.Salve, Senior Advo- 
cates (Ms.P.S.Shroff, Ms.Praubha and S.S.Shroff, 
with them), for Respondents. 

The Judgment of the Court was delivered by 
Mohan, J.: All these appeals can be dealt with 
under a common judgment. The Civil Appeal 
Nos.2551-52 of 1993 are by the first plaintiff while 
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Civil Appeal No.2553 of 1993 by the econd plain- 
tiff. 

2. The plaintiffs filed three suits on the file of the 
High Court of Madras, (i) C.S.No.343 of 1992 
complaining of infringement of the copyright of 
the first plaintiff (Power Control & Appliances 
Company); 

(ii) C.S.No.431 of 1992 alleging the violation of 
the registered trade mark ‘Sumeet’ No.263836 in 
Part-A Class 7 for machines (electric) for kitchen 
use: 

(iit) C.S.No.432 of 1992 claiming the design regis- 
tration in “Whipper Blade’ of the power operated 
mixies. 

3. Pending these suits, four Application Nos.226, 
227, 271 and 272 of 1992 were taken out, two in 
C.S.No.343 of 1992 and one each in C.S.Nos.43] 
and 432 of 1992 respectively. 

4. The facts are common to all the suits and the 
‘applications. In C.S.No.343 of 1992 in the Appli- 
cation Nos.226 and 227 of 1992, the plaintiffs 
prayed for an interim injunction to restrain the 
respondents (defendants) from using, distribut- 
ing, printing or causing to be printed the work as 
contained in Document Nos.(1) receipt and ın- 
struction manual, (2) guarantee card, and (3) outer 
carton and the work as found in Document Nos.4, 
5 and 6. In C.S. No.431 of 1992 ın Application 
No.271 of 1992 an interim injunction was sought 
to restrain the respondents from using the regis- 
tered trade mark. In C.S.No.432 of 1992 in Appli- 
cation No.272 of 1992 the injunction was sought 
to restrain the respondents from using the design 
registration in manufacturing the mixics. 

5. Admittedly, Mrs.Madhuri Mathur is the sole 
proprietrix of M/s.Power Control and Appliances 
Company. She started manufacturing power op- 
erated kitchen mixies for domestic use since 1963. 
They are marked since 1964 under the brand name 
of ‘Sumeet’. The mixy was packed in a cardboard 
box and at the top the pictorial and photograph 
display of the appliance in different colours show- 
ing the ‘different purposes for which the mixy 
could be used was shown. A booklet was enclosed 
bearing the title “Sumeet Domestic Mixer-Oper- 
ating Instructions and Recipe Book”. That con- 
sisted of 80 pages bound spirally in hard art paper 
cover. A guarantee card was also issucd. All these 
were devised, conceived and made by the first 
plaintiff in 1982 with the assistance of artists, 
photographers, printers and executives employed 
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by the first plaintiff for valuable considcrations 
fully paid. As such the first plaintffis the owner of 
copyright with respect of all the above items ol 
Sec.17 of the Copyright Act, 1957. ‘Sumec! mixy 
came to be in great demand in India and abroad. 
The business expanded. To cope up with the demand, 
the first plaintiff had to float three more concerns 
for the manufacturing of thesamc appliances. The 
companics are: 

(r) Power Control and Appliances (Bombay) 

Ltd. 

(1i) Mathur Micro Motors and Appliances Ltd. 

(in) Power Control Appliances (Kandla). 
All these concerns except Power Control Appli- 
ances (Bombay) Limited, buy electric motors for 
their mixics from the second plaintiff Sumeet 
Research and Holdings Limited. That is deemed 
to be public limited company. Mrs.Madhun Mathur 
is the Chairman and Director. She holds 59.25% 
shares. 
6. The artistic manner in which the word ‘Sumcct’ 
Is written was conceived and published by the first 
plaintiff. It was registered trade mark with cffect 
from April 18, 1970. This trade mark was assigned 
to the second plaintiff on January 1, 1981. The 
second appellant 1s the owner of the copyright. 
7. The first defendant was incorporated in 1984, It 
has becn manufacturing and sclling mainly wash- 
ing machines and vacuum cleaners {rom Septem- 
ber/ October, 1991. It has started manufacturing 
domestic mixies exactly similar to plaintiffs’ mixer 
with identical specifications except for power rat- 
ing. The package and the pictorial display arc 
identical. Even the booklet is pagewise reproduc- 
uon including an crror with respect to Design 
No.146781, a design number not belonging to the 
plaintiffs. The contents of the guarantee card are 
also identical. The first defendant is affixing in 
cach of the appliances the registered trade mark 
‘Sumcect’ belonging to the second plainuffin the 
same artistic manner in which it is registered. On 
thesc allegations, it was urged that the first defen- 
dants had committed infringment of the exclusive 
copyright of the first plaintiff in the artistic mate- 
rial and of the exclusive copyright of the first 
plaintiff in the artistic material and trade litera- 
turc displayed on the cardboard box. Similarly, the 
operating instructions and recipe book and the 
guarantec card issucd by them. 
8 With regard to the four components of 
the mixer, Mrs.Madhuri Mathur had obtained 
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registration of their design under Part-I of the 
Designs Act, 1911. Those components are: 

(© Dry grinding blade, 

(iD Whipper blade, 

(iit) Polycarbonate dome, 

(iv) Stainless steel jar with rim. 
9. Each one of them has a specific registration 
number. Though the statutory period of 15 years 
or the validity of the copyright had elapsed on May 
23, 1992 concerning items (i), (ii) and (iv) as 

\ regards whipper blade the validity of registration 

is upto April 5, 1994. Therefore, it is not open to 
anyone to infringe the same. Thus, the applica- 
tions on the grounds came to be preferred. 
10. The first defendant did not file the written 
statement. However, he filed his counter-affida- 
vit. The stand taken by him is that he (Ajay Par- 
kash Mathur) is the eldest son of Mrs.Madhuri 
Mathur. On his return from United States, the 
family business mainly kitchen appliances and 
mixer machines under the trade name of ‘Sumeet’ 
had picked up by the innovative ideas and dynamic 
marketing strategies evolved by him. The family of 
Mathurs included the plaintiffs the first defendant 
and others. The family-was selling Sumeet mixies 
since 1963. It is true that three other companies, 
were floated. In fact, he was the Director of Power 
Control and Appliances Bombay Limited until 
recently. Because of inter Se disputes, he was obliged 
to leave the said company. 
11. The first defendant company was incorporated 
in 1984 as Sumeet Machines Private Limited for 
the purpose of manufacture of market kitchen 
appliances under the trade name of ‘Sumeet’ and 
other products such as washing machines. The 
said company itself was incorporated with the 
knowledge and approval of the plaintiffs- appli- 
cants. When Sumeet Machines Private Limited 
was sought to be registered before the Registrar of 
Companies, Maharashtra, a letter of no objection 
from the owners of the trade mark ‘Sumeet’ had to 
be produced. The first defendant obtained letters 
both from the first and second plaintiffs on May 7, 
1984. It was only on this the company came to be 
registered on September 5, 1984. As a matter of 
fact, Mrs.Madhuri Mathur is a shareholder in first 
defendant, she having been allotted 5,000 shares. 
Likewise, the father of first defendant also owns 
5,000 shares. 
12. Since 1986, the first defendant has been manu- 
facturing and marketing mixies under the trade 
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name of ‘Sumeet’. This was done with the knowl- 
edge and consent of the plaintiffs openly and 
concurrently. Further, Mrs.Madhuri Mathur and 
the father of first defendant have signed and given 
personal guarantees to the State Bank of Hydera- 
bad on behalf of the first defendant. The loans 
were secured on that basis. In short, the reply of 
the first defendant is that the copyright trade mark 
and the copyright design is that of the first defen- 
dant which was conceived as a family concern. The 
word ‘Sumeet’ was given with the blessings and 
consent of Madhuri Mathur and S.P.Mathur. 
Therefore, he has been an honest and concurrent 
user. In any event, the plaintiffs’ applications were 
not entitled to the reliefs on the ground of acqui- 
escence. 

13. The learned Single Judge as seen from the 
report of decision in Power Control and Appli- 
ances Company v. Sumeet Machines Private Lim- 
ited, ALR. 1993 Mad. 120, held that the copyright 
with respect to operative instructions and recipe 
book, guarantee card and the outer carton of the 
Sumeet Kitchen Mixies vested in the Power Con- 
trol Appliances Company represented by the Sole 
Proprietrix Mrs.Madhuri Mathur. Equally, the 
copyright in the Design Registration No.148246 
in relation to ‘whipper blade’ was also accepted as 
belonging to the plaintiff. The trade mark in the 
name ‘Sumeet’ with the particular artistic design 
is registered in the name of Sumeet Research and 
Holdings Limited was accepted as claimed by the 
plaintiffs. Notwithstanding, all these, the relief of 
injunction was not granted in view of acquies- 
cence by the plaintiffs in the honest and concur- 
rent user of the first defendant. Against this judg- 
ment, O.S.A.Nos.144-46 of 1992 came to be pre- 
ferred. 

14. The Division Bench by the impugned judg- 
ment dated February 26, 1993 held that the learned 
single Judge was not wrong in holding that the 
plaintiffs have acquiesced in the use of the trade 
literature and the trade mark by the first defen- 
dant. The relief in equity of injunction if granted, 
willaffect the interest of notonly Ajay Mathur but 
also other members of the family who are share- 
holders of the first defendant’s company. Accord- 
ingly the appeals were dismissed. It is under these 
circumstances, these civil appeals have been pre- 
ferred; Civil Appeal No.2551 of 1993 against 
Applications Nos.226 and 227 of 1992 in C.S.No.343 
of 1992, Civil Appeal No.2552 of 1993 against 
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Application No.271 of 1972 in C.S.No.432 of 1992 
and Civil Appeal No.2553 of 1993 against Appli- 
cation No.272 of 1992 in C.S.No.431 of 1992. 

15. Mr.P.Chidambaram learned counsel for the 
appellants submits that both the courts below 
having held in favour of the appellants herein that 
there is an infringement of the trade mark, the 
copyright and the design should not have dis- 
missed the application for injunction solely on the 
ground of honest and concurrent user and on the 
plea of acquiescence. On the contrary the cvi- 
dence in this case discloses that the first defendant 
was Only marketing (but never manufacturing) 
from 1986. ‘Therefore, merely because he was 
marketing, that cannot amount to honest and 
concurrent user, It was only in September - Octo- 
ber, 1991 he started infringing the trade mark, 
copyright and the design. Therefore, when the suit 
came to be filed immediately, no question of ac- 
quiescence would ever arise. It is only on 28th of 
October, 1991 the first defendant invited applica- 
tions for distribution. 

16. The conclusions of the High Court lead to 
strange results. Notwithstanding the finding of 
the court that the appellants’ copyrights regis- 
tered trade mark and registered design having 
been occupied totally consciously and deliber- 
ately without any alteration and thereby infringed 
by the defendant to deny injunction in equity 
cannot be supported. After all the plaintiff 
Mrs.Madhuri Mathur as an individual has 3.3 per 
cent of the shareholding in the first defendant- 
company. 

17. To hold that the first defendant was using the 
registered trade mark from 1984 is wrong when 
admittedly the first defendant- company came 
into existence only in 1984. 

18. Under Secs.19 and 54 of the Copyright Act 
reproduction of the copyright itself is infringe- 
ment unless there is specificassignment in writing 
by the proprietor. In this case, there is not even a 
plea that Mrs.Madhuri Mathur assigned the copy- 
right in the outer carton handbook and guarantee 
card. The concept of honest and concurrent user 
found in Sec.12(3) of the 1958 Act for securing 
concurrent registration is totally irrelevant as 
defence in a suit for infringement and copyright 
arising out of a different Act, namely, 1957 Act. 
Therefore, there can be no honest and concurrent 
user of one’s copyright by another. After 1958 Act, 
the plea of acquiescence is not available at all. 
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Even assuming that the first defendant was manu- 
facturing between June, 1989 and October, 1991 
he cannot have the benefit of Sec.30(1)(b) of the 
1958 Act. This Act creates offences for such in- 
fringement under Secs.78 and 29. Sec.96 also speaks 
of implied warranty. These provisions were not 
found in the 1940 Act. (The Trade and Merchan- 
dise Marks Act, 1958.) In Ruston and Hornsby 
Limited v. Zamindara Engineering Company, (1969)2 
S.C.C. 727: (1970)2S.C.R. 222, 224, this Court had 
occasion to point out the distinction between the 
infringement and passing off. On this basis it is 
submitted all that has to be proved by the plaintiff 
is that she is the registered owner of the trade 
mark. If there is an infringement, injunction must 
follow. Sec.12(3) of the 1958 Act talks of special 
circumstances in relation to honest and concur- 
rent user. In such a case the defences available are 
as laid down in Secs.30, 34 and 35 of that Act. Such 
defences are not available in the instant case. In 
this case, factually there is no acquiescence. 
194i support of these submissions; Icarned coun- 
sel relies on Amritdhara Pharmacy v. Satyadeo 
Gupta, (1963)2 S.C.R. 484: (1963)1 S.C.A. 267: 
ALR. 1963 S.C. 449: LL.R. (1963)1 All. 38: 1964 
S.C.D. 75 and particularly the passage occurring at 
page 497 to show in what case the plea of acquies- 
cence could ever be made. Equally, in Aktiebolaget 
Manus v. J.Fullwood and Bland Limited, (1948)55 
RP.C. 329, 338, it was held that the court is bound 
to grant an injunction if the legal right is estab- 
lished. In the case on hand it has been so estab- 
lished. In Electrolux L.D. v. Electrix LD., 1954 
R.P.C. 23, 34, as to when the plea of acquiescence 
could be upheld, is stated. In Bosiuch Trade Mark, 
1963 R.P.C.183, 202, the plea of acquiescence has 
been dealt with. Judged in the light of these rul- 
ings, the finding relating acquiescence cannot at 
all be upheld. 
20. Mr.Soli J.Sorabjee, learned Senior Counsel 
for the respondent submits that it is a clear case in 
which there are various acts, collectively pointing 
out to implied consent to the use of plaintiff's 
trade mark. They establish, atleast prima facie, the 
acquiescence on the part of the appellant. They 
would disentitle it to the interim relief of injunc- 
tion. The acts areas under: 

(1) The letter dated May 7, 1984 to the Regis- 

trar of Companies regarding the allocation of 

the name Sumeet. 

(2) The encouragement of production of new 
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electronic food preparation machine. 
(3) No objection whatsoever by the plaintiffor 
any other related companies or even by Mr. or 
Mrs.Madhuri Mathur to the manufacture and 
sale by this respondent till the issue of notice 
dated November 18, 1991. 
There is also evidence in this case to show that the 
first respondent has been manufacturing mixing 
machines from July, 1987. There is also a clear 
admission on the part of the plaintiff that the first 
respondent was manufacturing, his products under 
the trade name of Sumeetat least since June, 1989. 
This is evident from the following: 
(i) Criminal complaint dated April 6, 1992 
mentions the manufacture of washing machincs, 
vacuum cleaners and industrial mixics from 
1984 and the manufacture of kitchen machines 
from 1989-90. 
(ii) The affidavit filed on behalf of the appel- 
lants mentions about the manufacture since 
June, 1989. There is a similar admission in 
paragraph 11 of the plaint. The exportof these 
domestic mixies as Sumeet 842 INT is done by 
the first respondent. All these point out to 
acquiescence which would be a good ground 
for denying the interim relief of injunction. 
21. The appellant has disentitled itselfthe grant of 
equitable relief of injunction by reason of uncx- 
plained delay and suppression of material facts. 
The balance of convenience is also overwhelm- 
ingly in favour of this respondent in view of the 
facts stated above that the first respondent has 
been manufacturing and markcting productions 
with the trade name of Sumeet since 1989. 
22. It is not correct to contend that once the trade 
markis infringed the plaintiff would be entitled to 
injunction. Sec.30(b) is still applicable and it 1s 
open to this respondent to show that there had 
been an implicd consent to the use of the trade 
mark. Insupport of this submission learned coun- 
sel places reliance on Devidoss and Company v. 
Alathur Abboyee Chetty Company, (1940)2 M.L.J. 
793: AIR. 1941 Mad. 31: 1.L.R. 1941 Mad. 300. 
23. As regards the principles in relation to the 
grant of interim injunction the law has been laid 
down in K.E. Mohammed Aboobacker v. Nanikram 
Maherchand, (1957)2.M.L.J. 573: 1.L.R. 1957 Mad. 
1049:'1957 L.W. 670. Similar principles are stated 
in American Cyanamid Company v. Ethicon Lim- 
ited, (1975)1 All E.R. 504, 511: 1975 A.C 396 
24. In dealing with this case we would like to keep 


this in the back of our mind thal we are concerned 
with an interim application for injunction in rela- 
tion to the violation of copyright, trade mark and 
the design. The Division Bench observed in para- 
graph 8 as follows: 
“The learned single Judge, while disposing of 
the applications, has in the impugned judg- 
ment, accepted the copyright with respect 10 
operating instructions and recipe book, guar- 
antee card and the outer carton of the Sumeet 
kitchen mixies in the Power Control are Appli- 
ances Company represented by the Sole Pro- 
prietrix Mrs.Madhuri Mathur as well as the 
copyright in the Design Registration No.148246 
for ‘whipper blade’ for which therc is validity 
till April 5, 1994. He has also accepted the 
plaintif{s’ case that the trademark in the name 
‘Sumecl’ with the particular artistic design 1$ 
registered in the name of Sumect Rescarch 
and Holdings Limited. He has, however, dc- 
clined to grant any injunction, for in his opin- 
ion the doctrine of acquicscenee and honcst 
and concurrent user will be attracted.” 
25. If there is an infringement of thesame whether 
the appellant would be entitled to interim injunc- 
tion at this stage is the important question for 
determination. For such a determination, we rc- 
frain from going into the details relating to cvi- 
denccas that will prejudice the partics in thesuits. 
Sec.30(1)(b) of the 1958 Act says: 
“30. Acis not constituting infringement: (1) 
Notwithstanding anything contained in this 
Act, the following acts do not constitute an 
infringement of the right to the usc of a regis- 
tered trade mark- 
(a) (elo ee eg i 6 
(b) the use by a person of a trade mark in 
relation to goods connected in the course of 
trade with the proprictor or a registered uscr 
ofthe trade mark if, as to those goods ora bulk 
of which they form part, the registered pro- 
prictor or the registered user conforming to 
the permitted usc has applicd the trade mark 
and has not subsequently removed or obliter- 
atcd il, or has al any tmeexpressly or implicdly 
consented to the use of the trade mark.” 
Therefore, acquiescence is one of the defences 
still available to the first respondent. Of course, it 
is a dilferent issuc whether the plea of acquics- 
cencc’has been made out in this case. That will be 
examined for a limited purpose after setting oul 
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the law on this aspect. 

26. Acquiescence is sitting by, when another is 
invading the rights and spending money on it. H is 
a course of conduct inconsistent with the claim for 
exclusive rights in a trade mark, trade name etc. It 
implies positive acts; not merely silence or inac- 
tion such as is involved in laches. In Harcourt v. 
White, (1860)28 Beav. 303: 54 ER. 382, Sr.John 
Romilly said: “It is important to distinguish mcre 
negligence and acquiescence.” Therefore, acqui- 
escence is one facet of delay. If the plaintiff stood 
by knowingly and let the defendants build up an 
important trade until it had become necessary to 
crush it, then the plaintiffs would be stopped by 
their acquiescence. If the acquiescence in the in- 
fringement amounts to consent, it will be a com- 
plete defence as was laid down in Mouson (J.G.) 
and Company v. Boehm, (1884)26 Ch.D. 406. The 
acquiescence must be such as to lead to the infer- 
ence ofa licence sufficient to create a new right in 
the defendant as was laid down in Rodgers v. 
Nowill, (1847)2 De.G.M. and G. 614: 22 LJ. Kch. 
404. 


27. The law of acquiescence is stated by Cotton, 
L.J. in Pro tor y. Bannis, (1887)36 Ch.D. 740, as 
under: 
“Itis necessary that the person whoalleges this 
lying by should have been acting in ignorance 
of the title of the other man, and that the other 
man should have known that ignorance and 
not mentioned his own title”. 
In the same case Bowen, L.J.said: 
“In order to make out such acquiescence it is 
necessary to establish that the plaintiff stood 
by and knowingly allowed the defendants to 
proceed and to expend money in ignorance of 
the fact that he had rights and means to assert 
such rights.” 
28. In Devidoss and Company v. Alathur Abboyee 
Chetty Company, (1940)2 M.L.J. 793: ALR. 1941 
Mad. 31 at 33 and 34: 1.L.R. 1941 Mad. 300, the law 
is stated thus: 
“To support a plea of acquicscence in a trade 
mark case it must be shown that the plaintiff 
has stood by for a substantial period and thus 
encouraged the defendant to expend moncy in 
building up a business associated with the mark. 
In Rowland v. Michell, (1896)13 R.P.C. 464, 
Romer, J. observed: 
“If the plaintiff really does stand by and allow 
a man to carry on business in the manncr 
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/ complained of to acquire a reputation and 10 
expend money he cannot then after a long 
lapse of time, turn round and say that the 
business ought to be stopped.” 
In the same case, but on appeal Lord Russel, C.J. 
said Rowland v. Michell, (1897)]4 R.P.C. 37 at 
p.43: 
“Ts the plaintiff disentitled to relicf under that 
head by injunction because of acquiescence? 
Ofcourse it is involved in the consideration of , 
_ that that the plaintiff has a right against the 
defendant and that the defendant has donc 
him a wrong and the question is whether the 
plaintiff has so acted as to disentitle him from 
asserting his right and from seeking redress 
from the wrong which has been donc to him. 
Cases may occasionally lay down principlcs 
and so forth which area guide to the court, but 
each case depends upon its own circumstances. 
Dealing with the question of standing by in Codes 
v. Addis and Son, (1923)40 R.P.C. 130 at p.142, 
Eve, J. said: 
“For the purpose of determining this issuc | 
mustassume that the plaintiffs arc traders who 
have started in this more or less small way in 
this country, and have been continuously car- 
rying on this business. But I must assume also 
that they have not, during that period, been 
adopting a sort of Rip Van Winkle policy of 
going to sleep and not watching what their 
rivals and competitors in the same line of 
business were doing. I accept the evidence of 
any gentleman whp comes into the box and 
gives his evidence in a way which satisfics me 
that he is speaking the truth when he says that 
he individually did novknowofthcexistence of 
a particular clement or @ particular factor in 
the goods markcted by his opponents. But the 
question is a wider question than that: ought 
not he to have known: is he enutled to shut his 
cycs to everything that is goingon around him, 
and then when his rivals have perhaps built a 
very important trade by the user of indicia 
which he might have prevented their using had 
he moved in time, come to the court and Say; 
“Nowstop them from doing it further, because 
a moment of time has arrived when I have 
awakened to the fact that this 1s calculated to 
infringe my rights.” Certainly not. Heis bound, 
like everybody clse who wishes to stop that 
which he says is an invasion of his rights, to 
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adopt a position of aggression at once, and 
insist as soon as the matter is brought to Court, 
it ought to have come to his attention, to take 
steps to prevent its continuance it would bean 
insufferable injustice were the Court to allow 
aman to lie by while his competitors are build- 
ing up an important industry and then to come 
forward, so soon as the importance of the 
industry has been brought home to his mind 
and endeavour to take from them that of which 
they had legitimately made use; every day when 
they used it satisfying them more and more 
that there was no one who either could or 
would complain of their so doing. The position 
might be altogether altered had the user of the 
factor or the element in question been of a 
secretive or surreptitious nature; but when a 
man is openly using, as part of his business, 
names and phrases, or other elements, which 
persons in the same trade would be entitled, if 
they took steps, to stop him from using, he gets 
in time a right to sue them which prevents 
those who could have stopped him at one time 
from asserting at a later stage their right to an 
injunction. 

In Mc.Caw Stevenson and Orr. Ltd. v. Lee Broth- 
ers, (1960)23 R.P.C. 1, acquiescence for four 
years was held to be sufficient to preclude the 
plaintiff from succeeding. In 1897 the plain- 
tiffs in that case registered the word ‘glacier’ as 
a trade mark in respect of transparent paper as 
a Substitute for stained glass. As the result of 
user the word had become identified with the 
plaintiffs’ goods. In 1900 the defendants com- 
menced to sell similar goods under the name 
‘glazine’. In 1905 the plaintiffs commenced an 
action for infringement. The defendants de- 
nied that the use of the word ‘glazine’ was 
calculated to deceive and also pleaded acqui- 
escence. A director of the plaintiff company 
admitted that he had known of the use of the 
word ‘glazine’ by the defendants for four years 
- he would not say it was not five years. It was 
held that the plaintiffs failed on the merits and 
by reason of their delay in bringing the action. 
Delay simpliciter may be no defence to a suit 
for infringement ofa trade mark, but the deci- 
sions to which I have referred to clearly indi- 
cate that where a trader allows a rival trader to 
expend money over a considerable period in 
the building up of a business with the aid of a 
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mark similar to his own he will not be allowed 
to stop his rival’s business. If he were permit- 
ted to do so great loss would be caused not only 
to the rival trader but to those who depend on 
his business for their livelihood. A village may 
develop into a large town as the result of the 
building up of a business and most of the 
inhabitants may be dependent on the business. 
No hard fast rule can be laid down for deciding 
when a person has, as the result of inaction, 
lost the right of stopping another using his 
mark. As pointed out in Rowland v. Michell, 
(1897)14 R.P.C. 37 at p.43, each case must 
depend on its own circumstances, but obvi- 
ously a person cannot be allowed to stand by 
indefinitely without suffering the consequence.” 


29. This is the legal position. Again in Halsbury’s 
Laws of England, Fourth Edition, Vol.24 at para- 
graph 943 it is stated thus: 


“943. Acquiescence: An injunction may be re- 
fused on the ground of the plaintiffs acquies- 
cence in the defendant's infringement of his 
right. The principles on which the court will 
refuse interlocutory or final relief on this ground 
are the same, but a stronger case is required to 
support a refusal to grant final relief at the 
hearing. Patching v. Dubbins, (1853) Kay 1: 69 
E.R. 1, Child v. Douglas, (1854)5 De GM and G. 
739: 43 E.R. 1057, Johnson vy. Wyatt, (1863) 2 De 
GJ and Sm. 18: 46 E.R. 281, Turner v. Mirfield, 
(186534 Beav. 390: 55 E.R. 685, Hogg v. Scott, 
(1874) L.R. 18 Eq. 444 and Price v. Bala and 
Fastiniog Railway Company, (1884)50 L.T. 787. 
The reason is that at the hearing of the cause it 
is the court’s duty to decide upon the rights of 
the parties, and the dismissal of the action on 
the ground of acquiescence amounts to a deci- 
sion that a right which once existed is'abso- 
lutely and for ever lost: (1863)2 De GJ and Sm. 
18 at 25: 46 E.R. 281 andsee Gordon v. Chelten- 
ham and Great Western Union Railway Com- 
pany, (1842)5 Beav. 229, 233: 49 E.R. 565. per 
Lord Langdale MR.” 


30. In Aktrebolager Manus v. J. Fullwood and Bland 
Limited, (1948)55 R.P.C. 329 at pp.338-39 it was 
held thus: 


“Apart from this point the case of Fullwood v. 
Fullwood, (1878)9 Ch.D. 176: 47 LJ.Ch. 459, 
shows that the injunction in a passing-olf casc 
is an injunction sought in aid of a Icgal right, 
and that the court is bound to grant n if the 
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legal right be established unless the delay be 
such that the Statute of Limitations would be 
a bar. That case apparently concerned some 
predecessors of the defendants. The delay was 
one of rather under two years and the relief 
sought was an injunction to restrain the use by 
the defendants of cards and wrappers calcu- 
lated to induce the belief that his business was 
connected with the plaintiff Fry, J., in the 
course of his judgment said this: 
‘Nowassuming as I will, for the purpose “of my 
decision that in the early part of 1875 the 
plaintiff knew of all the material facts” which 
have been brought before me today, he com- 
menced his action in November, 1876. “In my 
opinion that delay, and it is simply delay is not 
sufficient to deprive the plaintiff of his rights. 
The right asserted by plaintiff in this action is 
a legal right. He is in “effect asserting that the 
defendants are liable to an action for deceit. It 
is not suggested in the defence that the delay 
here involves a question under or analogous to 
the period under the Statute. The defendants 
did suggest that there had been something 
more than mere delay on the part of the plain- 
tiffs, and that the plaintiffs had laid by and 
allowed the goodwill which the plaintiffs now 
purpose to acquire but this point was not seri- 
ously pressed. It was suggested that Mr.Evans 
Bajker, the plaintiffs’ solicitor, knew from 1941 
onwards what the defendants were doing, but 
it is impossible to impute to a busy solicitor a 
knowledge which he could only acquire by 
seeing advertisements in local or farming papers 
advertising the defendants’ activities. No di- 
rect information was afforded to him; on the 
contrary it will be remembered that when in 
1942 he made enquiries on behalfof his clients 
information was studiously withheld from him. 
I conclude therefore that there has been no 
acquiescence to disentitle the plaintiff to re- 
lief.” 


31.In Electrolux L.D. v. Electrix, 1954 R.P.C. 23, 34, 
it was held thus: 


“I now pass to the second quéstion, that of 
acquiescence and I confess at once that upon 
this matter I have felt no littlesympathy for the 
defendants, and have been not a little envious 
of the good fortune which has attcnded the 
plaintiff, though no doubt they may justly at- 
tribute it to the astuteness of their adviscrs; 


but, 4s has already been said, the defendants, 
have traded openly and (as the Judge found) 
honestly beyond any question, in the ordinary 
course and substantially under this name 
‘Electrix’ for a very long period of time, since 
early 1930's. During that time, they have built 
up (Idoubt not) a valuable goodwill associated 
with that name. If the possibility that the mark 
‘Electrolux’ was infringed is out of the way, and 
if] disregard for the moment (as I do) the point. 
taken by Mr.Kenneth Johnstone that in any 
event for use of ‘Electrolux’ was a sufficient use 
for the purpose of Sec.26(1) of ‘Electrux’ (secing 
that the two marks were associated). | have no 
doubt that if the plaintiff had challenged in the 
courts the right of the defendants to use *Elec- 
trix’ before they have effect to their decision to 
apply the word ‘Electrux’ to their cheaper model 
in lieu of ‘Electrolux’ they would in all proba- 
bility have failed, because the defendants’, 
motion to strike the word “Electrux’ off the 
Register would have succeeded, but the fact is 
that when the battlé was joined, ‘Electrux’ was 
no longer vulnerable on that account, unless 
the defendants can establish that the use was 
not bona fide, a matter to which I shall come 
presently. It is, however, said that by the defen- 
dants that the plaintiffs have deprived them- 
selves of their legal right or, at least, of any 
right to the equitable remedy of injunction. 
Upon this matter, a great-deal of learning has 
been referred to, and we have also had our 
attention drawn to a number of cases. The 
lattcr include the well-known statement in 
Willmott v. Barber, (1880)15 Ch. D. 96: 43 L.T. 
95, by Fry, J. (as he then was) at p.105. He said 
this: ‘It has been said that the acquicscence 
which’ will deprive a man of his legal rights 
mustamount to fraud, and in my vicw that is an 
abbreviated statement of a very true proposi- 
tion. A man is not to be deprived of his Icgal 
rights unless he has acted in such a way as 
would ‘make it fraudulent for him to sct up 
thosc rights.’ Let me pause here to say that Ido 
not understand that, by the word ‘fraudulent’ 
the learned Judge was thereby indicating con- 
duct which would amount to a common law 
tort of deceit. ‘What, then, arc the elements or 
requisites necessary to constitute fraud of that 
description?.’ In the first place ‘the plaintiff 
must have made a mistake as to his legal rights’. 
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Secondly, the plaintiff must ‘have expended 
some money or must have done some act (not 
necessarily upon the defendant’s land) on the 
faith ofhis mistaken belief. Thirdly, the defen- 
dant the possessor of ‘the legal right, must 
know of the existence of his own right which is 
inconsistent with ‘the legal right, must knowof 
the existence of his own right which is inconsis- 
tent with’ the right claimed by the plaintiff. If 
hedoes not knowofit heis in thesame position 
‘as the plaintiff and the doctrine of acquies- 
cence is founded upon conduct with a knowl- 
edge’ of your legal rights. Fourthly, the defen- 
dant, the possessor of the legal right, must 
know ‘of the plaintiffs mistaken belief of his 
rights. If he does not there is nothing which 
calls’ upon him to assert his own rights. Lastly, 
the defendant, the possessor of the legal ‘right, 
must have encouraged the plaintiff in his cx- 
penditure of money or ın the other acts which 
he has done either directly or by abstaining 
from asserting his legal right.’ In reading that 
passage it is perhaps necessary to note (be- 
cause it makes it at first sight a litle more 
difficult to follow) that the positions of plain- 
tiffand defendant as they are usually met with 
are there transposed, and that onc of the par- 
ties who is there spoken of as the plaintiff 

- corresponds with the present case with the 
defendants and vice versa.” 
32. Amnidhara Pharmacy v. Satyadeo Gupta, (1963)2 
S.C.R. 484: (1963)1 S.C.A. 267: ALR. 1963 S.C. 
449: I.L.R. (1963)] All. 38: 1964 S.C.D. 75, isa case 
where Halsbury was quoted with approval. How- 
ever, on the facts of that case it was held that the 
plea of acquiescence had not been made out. 
33. Now, we come to the principles in relation to 
the grant of interim injunction. The case in 
KE.Mohtmmed Aboobacker y. Nanikram Maher- 
chand, (1957)2M.LJ. 573: I.L.R. 1957 Mad. 1049: 
1957 L.W. 670, makes a reference to the case-law 
and holds at pages 574-75 as under: 
“The principles which should govern the court 
in granting or withholding a temporary injunc- 
tion in trade mark infringement actions are 
well-settled: See recent decision Henry Hem- 
mings Limited v. George Hemmings Limited, 

(1951) 68R.P.C. 47. Asa temporary injunction 
is merely of a provisional nature and does not 
conclude the rights of the parties in any way, 
the court will exercise its discretion in favour 


of the applicant only in strong casce. The plain- 
uffmust make outa prima facie cascinsupport 
ofhis application for the ad interim injunction 
and must satisfy the court that his legal right 
has been infringed and in probability will suc- 
ceed ultimately in the action. This does not 
mean, however, that the Courtshould cxamine 
in detail the facts of the case and anticipate or 
prejudice the verdict which might be pronounced 
after the hearing of the suit or thal the plaintiff 
should make out a case which would cntitle 
him at all events to relicf at (he hearing. Col- 
man v. Farrow and Company, (1898)15 R.P.C. 
198, Hoover Limited v. Airway Limued, (1936)53 
R P.C. 399, Upper Assam Tea Company v. Herbert 
and Company, (1890)7 R.P.C. 183, Star Cycle 
Company Limited v. Frankenburgs, (1906)23 
R.P.C. 337. In fact the court will not ordinarily 
grant an interlocutory injunction if a large 
amount of evidence is necessary to support the 
plaintiffs case. The proper course in such a 
case is ask for the trial ofthe action. The injury 
must be actual or imminent. Pinel and Cie v. 
Maison Pinet Limited, (1895)14 R.P.C. 933. 
Where the defendant disputes the plaintiffs 
litle to mark or contends that the plaintiff is 
not entitled to relief by reason of the acQuics- 
cence or delay or other estoppel or of the 
defendant's concurrent rights, the court will be 
guided by the balante of inconvenience which 
may arise from granting or withholding the 
injunction as well as the justice ol the cause 
after considcring all the circumstances in the 
suit. In other words, where the plaintiffs title is 
disputed or the fact of infringement or misrep- 
resentation amounting to a bar to theaction or 
some other defence is plausibly alleged upon 
the interlocutory motion, thecourtin granting 
or refusing the interim injunction is guided 
principally by the balance of convenicnce that 
is by the relative amount of damage which 
seems likely to result if the injunction is granted 
and the plaintiff ultimately fails or if it is rc- 
fused and he ultimately succecds; Read Broth- 
ers v. Richard and Company, (1881)45 L.T. 54, 
Homme v. Bauer and Company, (1903)20 RPC. 
801. 

«It is necessary that an application for inter- 
locutory injunction should be made immedi- 
ately, after plaintiff becomes aware of the 
infringement of the mark. Improper and 


unexplained delay is fatal to an application for 
interlocutory injunction. The interim injunc- 
, tion will not be granted if the plaintiff had 
delayed interfering until the defendant has 
built up a large trade in which he has notori- 
ously used the mark. North British Rubber 
Company Limited v. Gornuilly and Jaffery 
Manufacturing Company, (1894)12 R.P.C. 17, 
Army and Navy Co-operative Society Limited v. 
_ Army Navy and Civil Service Co-operative Soci- 

ety of South Africa Limited, (1902)19 R.P.C. 
574, Hayward Brothers Limited y Peakall, 
(1909)26 R.P.C. 89, Yost Typewriter Company 
Limited v. Typewriter Exchange Company, 
(1902)19 R.P.C. 422, Royal Warrant Holders 
Association v. Slade and Company Limited, 
(1908)25 R.P.C. 245. 

34. In American Cyanamid Company v. Ethicon 

Limited, (1975)1 All E.R. 504, 511: 1975 A.C. 396, 

it is held at page 511 as under: 
“Where other factors appears to be evenly 
balanced it is counsel of prudence to take such 
measures as are calculated lo preserve the 
status quo. If the defendant is enjoined tempo- 
rarily from doing somcthing that he has not 
done before, the only effect of the intcrlocu- 
tqavy injunction in the event ofhissuccecdingat 
the trial is to postpone the datc at which he ts 
ableembark on a course ofaction which he has 
not previously found it necessary to under- 
take; whereas to interrupt him in the conduct 
of an establishment enterprise would cause 
much greater inconvenience to him since he 
would have to start again to establish it in the 
event of his succeeding at the trial. 
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“Usually the prayer for grant of an inlerlocu- 
tory injunction is ata stage when the existence 
of the legal right asserted by the plaintiff and 
us alleged violation are both contested and 
uncertain and remain uncertain ull they are 


cStablished at the trial on evidence. The court, 


al this stage, acts on certain well settled prin- 
ciples of administration of this form of inter- 
locutory injunction, it is stated: 

“IS to protect the plaintiff against injury by 
violation of his rights for which he could not 
adequatcly be compensated in damages recov- 


‘erable in the action if the uncertainty were 


resolved in his favourat the trial. The need for 
such protection must be weighed against the 
corresponding necd of the defendant to be 
protected against injury resulting from his having 
been prevented from exercising his own legal 
rights for which he could not be adequately, 
compensated. The court must weigh one need 
against another and determine where the 
“balance of convenience” lies.’ 

The interlocutory remedy is intended to pre- 
serve in status quo, the rights of parties which 
may appear on a prima facie casc. The court 
also, inrestrainingadefendant from exercising 
whal he considers his legal right but what the 
plaintiff would like to be prevented, puts into 
the scales, asa relevant consideration whether 
the defendant has yet to commence his enter- 
prise or whether he has already been doing so 
in which latter case considerations somewhat 
different from those that apply to a case where 
the defendant is yet to commence his enter- 
prisc, arc attracted.” 


FER RTE KEE 


The factors which he took into consideration, 
and in my view properly, were that Ethicon’s 
sutures XLG were not yet on the market, so 
that had no business which would be brought 
to a stop by the injunction; no factories would 
beclosed and no workpeople would be thrown 
out of work. They held a dominant position in 
the United Kingdom market of absorbable 
surgical sutures and adopted an aggressive sales 


policy.” . 


36. In this casc we will bricfly analyse the matcrials 
on record as they now exist to decide the plea of 
honest and concurrent user of acquiescence. The 
learned single Judge in paragraph 18 ofis judg- 
ment at p.127 observes: 
“A carcful perusal of the above referred docu- 
ments in particular along with the other volu- 
minous documcnis, clinch the fact that Smi 
Madhuri Mathur the mother of the deponents 
in the affidavits filed in support of the applica- 
tions, as well as the counter-affidavit got the 


35. Again in Wander Limited v. Antax India Private 
Limited, 1990 S.C.C. (Supp.) 726: 1991 S.C.C. 
(Cri.) 145, to which decision one of us 
(M.N. Venkatachaliah, J., as he then was) was a 
party it was stated thus: 


trade mark ‘SUMEET registered long back as 
early as 1964 and that by the very sirenuous 
efforts, hard work, skill, exertion, devised so 
many designs and improved the appliances on 
par with the modern technology and along 
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with other members of the family, viz., hus- 
band sons and daughters were able tò start 
different business concerns as specifically 
pleaded in the affidavit and reply affidavit and 
by entering into various agreements among 
themselves and by remaining as shareholders 
and Directors in the companies engaged in 
manufacturing the various domestic power- 
operated machines like mixies, washing ma- 
chines and so on by using the trade name and 
marketed ‘SUMEET mixies in various cate- 
gories and numbers. It has to be seen that 
during the said sojourn, Thiru Ajay Prakash 
Mathur, the present Managing Director of the 
first respondent was also the Director of the 
plaintiffs company previously and still con- 
tinuing as shareholder and that during 1984 
the first defendant company was incorporated 
as private limited company under the Compa- 
nies Act and inadopting the name ‘SUMEET’, 
his mother Smt.Madhuri Mathur as well as his 
father gave written consent to the authority 
constituted under the Companies Act and that 
theseveral number of documents produced on 
behalf of the applicant as well as the respon- 
dents, clearly demonstrate the fact that 
Smt.Madhuri Mathur’s family including her 
husband, daughter, two sons and the other 
family members were all directly concerned 
and involved in all of their sister concerns 
including the first respondent company and 
have been engaged in manufacturing the vari- 
ous types of Sumeet home appliances and power 
operation machines and being marketed through 
a common distributor, viz., M/s.Reprographers 
and Engineers, Madras and all of the thcir 
accounts were being audited by one and the 
same auditors concerned and that even to provide 
the working capital to the first respondent 
company being run by Thiru Ajay Prakash 
Mathur it appears that in the company of the 
first respondent, both the mother and the fa- 
ther stood guarantee for a sum of Rs.2,00,00,000 
in the Bank of Hyderabad. All virtually go to 
show that each and everyone in the family of 
Smt.Madhuri Mathur having involved ın al- 
most all the companies incorporated in the 
Companies Act by entering into agrecment or 
otherwise and having the directorship and shares 
in almost all the companics and deeply in- 
volved in manufacturing either the compo- 


nents, motors and other accessories, for their 


companies products under the’ registered trade: 
name and mark. ‘SUMEET and that accord-. 
ingly, thcy are being marketed the same through 


the company (sic. common) distributor.” 


37. In paragraphs 19 and 2) of the impugned 
judgment the learned Judge refers to the docu- 
ments filed by the respondent. None of these. 
document throw any light as to the manufacture. 
It might be that the first respondent was markct- 
ing, having regard to the close relationship as 
mother and son between the plaintiff and the first 
defendant. This was why the Division Bench 
remarked. “There is some evidence showing that 
the first defendant has been at Icast marketing 
domestic mixers allegedly manufactured by Power 
Control and Appliances (Bombay Limited since 
its incorporation. Whether u actually manufac- 
wired before September, 1991, however, 1s not pos- 
sible to answer without proper evidence as to acuial 
manufactiring of the kitchen mixers by the first: 
defendant.’ 
38. So, as such there is no evidence of manulac-' 
ture. As rightly contended by Mr.Chidambaram, 
learned counsel, marketing may not advance the 
casc of the first defendant- respondent. We do not 
think as is urged by Mr.Soli J.Sorabjec, learned 
counsel, cithcr the criminal complaint or the 
averment in the plaint would amount to implicd 
consent, morc so, when no oral evidence has been 
let in, the partics having chosen to procced on 
affidavit and counter-affidavit. 

39, In 1984 the first defendant-company came to 
be incorporated. This was for the purpose ofdiver- 
sifying the industrial activity of the family group 
for manufacturing other technical appliances like 
washing machines, vacuum cleaners cte. But there 
is nothing on record to show that the first delen- 
dant was manufacturing carlicr than the alleged 
violation of trade mark, copyright and design, as 
stated in the plaint. 

40, We find considerable difficulty in appreciating 
the conclusion of the Division Bench which had 
failed to note that the proprictorol the trade mark 
isSumcet Rescarch and Holdings Limited. Again, 
the complaint of infringement of trade mark is not 
against Ajay Mathur but against Sumect Machines 
Private Limited and M/s.Sckar and Sagar. 

41. It isa setticd principle of law relating to trade 
mark that there can be only one mark, one source 
and one proprictor. It cannot have two origins. 


[Italics supplied) , 


, 
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Where, therefore, the first defendant- respondent 
has proclaimed himself as a rival of the plaintiffs 
and as joint owner it is impermissible in law. Even 
then, the joint proprietors must use the trade 
mark jointly for the benefit ofall. Itcannot be used 
in rivalry and in competition with each other. 
42. The plea of quasi-partnership was never urged 
in the pleading. As regards copyright there is no 
plea of assignment. The High Court had failed to 
note the plea of honest and concurrent user as 
stated in,Sec.12(3) of 1958 Act for securing the 
concurrent registration is not a valid defence for 
the infringement of copyright. For all these rca- 
sons weare unable tosupport the judgments of the 
High Court under appeal. We reiterate thaton the 
material on record as is available at present the 
denial of injunction, once the infringement of 
trade mark, copyright and design is cstablishcd, 
cannot besupported. Pending suit, therewill bean 
injunction in favour of the appellants (the plain- 
tiffs). All the civil appeals will stand allowed. No 
cost. 

43. We request the High Court to try thesuits with 
utmost expedition. 

44. We make it clear that whatever we have ob- 
served herein will have absolutely no bearing in 
the trial of the suits which have to be decided 
independently on their respective mcrits. 


B.S., ---- Appeals allowed. 


IN THE SUPREME COURT OF INDIA. 


Present: Kuldip Singh and R.M. Sahai, JI. 


C.A.No.1361 of 1986 llith February, 1994. 
Gumpha (Smt.) and others „Appellants 
v. 

Jaibai ... Respondent. 


(A) Hindu Succession Act (XXX of 1956), Sec.30 - 
Scope of - Right of Hindu to dispose of property by 
Will - Nature and ambit of. 

The wide and large power of a Hindu to bequcath 
a property to anyoneas it existed before the Hindu 
Succession Act came into force and determine the 
nature of an estate that could be created by him 


[1994 
has how been statutorily recognised. The lan- 
guage of Scc.30 is clear and explicit. It creates 
absolute power in a Hindu to dispose of his prop- 
erty by will. The section docs not impose any 
restriction, express or implicd except that he should 
be capable uf disposing of such property. The use 
of expensive language made wider by cxplanation 
leaves no room to doubt that the legislature 
unmistakbly intended that any property disposed 
ofby will by a Hindu who is capable of disposing of 
such property shall be subject to restrictions and 
conditions imposed by the testator himsclfin the 
will. [Para. 6] 
(B) Hindu Succession Act (XXX of 1956), Sec.14(1) 
and (2) - Relevant Scope of - Object of Act. 

In the light of the decisions of this Court in 
V.Tulasamma v. Shesha Reddy, (1977)3 S.C.C. 99, 
Munnalal Case, (1962)3 S.C.R. (Supp.) 418: ALR. 
1962 S.C. 1493, Mangal Singh v. Shrimau Rutlno, 
(1967)3 S.C.R. 454: A.LR. 1967 S.C. 1786 and Seth 
Badri Prasad v. Kanso Devi, (1969)2 S.C.C. 586: 
A.I.R. 1970 S.C. 1963, the following principles 
appear to be clear (1) that the provisions of Sec. 14 
of the Hindu Succession Act, 1956 must be liber- 
ally construcd in order to advance the object of the 
Act which 1s to enlarge the limited interest pos- 
sessed by a Hindu widow which was in consonance 
with the changing temper of the times; (2) it is 
manifestly clear that Sub-scc.(2) of Sec.14 docs 
not refer to any transfer which merely recognises 
a pre-existing right without creating or conferring 
a new title on the widow; (3) that the Act of 1956 
has made revolutionary and far-reaching changes 
in the Hindu socicty and every attempt should be 
made to carry out the spirit of the Act which has 
undoubtedly supplicd a long-felt need and tricd to 
do away with the invidious distinction between a 
Hindu male and female in matters of intestate 
succession; (4) that Sub-sec.(2) of Sec. 14 is merely 
a proviso to Sub-sec.(1) of Sce.14 and has to be 
interpreted as a proviso and not in a manner so as 
to destroy the effect of the main provision. Sub- 
sec.(2) docs not curtail or erode the absolute 
estate which comes into operation by law but 
excludes from it specifically the property acquired 
in the manner mentioned thercin. That is, if any 
property ts acquired by a female Hindu as pro- 
vided in Sub-sec.(2) then it would be beyond the 
purview of Sub-scc.(1). Reason for it was that the 
legislature nowhere untended to center larger 
estate on females than on males. Ifa Hindu could 


n Gumpha (Smt.) v. Jaibaı 87 


bequeath his property of which he was capablc of 
and could create life interest or restricted estate 
for a male, it would have been incongruous to 
create an absolute estate in favour of female. Sub- 
sec.(2) of Sec.14 was read as proviso or exception 
to Sub-sec.(1) so that it may impinge as littl¢ as 
possible on the broad sweep of the ameliorative 
provision contained in Sub-sec.(1). True, it is an 
exception to Sub-sec.(1) and should be read in 
such manner as not to rob Sub-sec.(1) of that 
medicum of certainty which it must always pos- 
sess. Yet the field of operation of the two sub- 
sections is independent and separate. The Legis- 
lature while obliterating the dark side of Hindu 
Law could not have intended to encroach upon 
the right which existed under customary law and 
which it widened by adding explanation to Sec.30. 
[Paras. 7 and 9] 
(C) Hindu Succession Act (XXX of 1956) Sec.14(1), 
(2) and Explanation - Will executed in 1941 giving 
life estate to widow - Succession opening on death of 
testator in 1958 - Life estate, if gets enlarged into 
absolute estate. 
Acquisition of property under a Will is not men- 
tioned under Sub-sec.(1) of Sec.14. It squarely 
falls under Sub-sec.(2). The explanation widens 
the ambit of Sub-sec.(1) and extends it to any 
acquisition mentioned in it and by the first part, 
the operation of Sub-sec.(1) is extended to both 
movable and immovable properties. The second 
part then enumerates the manner of acquisition. 
It includes inheritance and device, partition, in 
lieu of maintendnce or arrears of maintenance gift 
from any whether relation or not, beforeatorafter 
her marriage, by her own skiill or exertion by 
purchase by prescription, in any manner whalso- 
ever property held by her as stridhan immediately 
before the commencement of this Act. It does not 
include acquisition by will. That is in conformity 
with Sec.30 of the Act. Otherwise, it would have 
given rise to conflict between the propcrty dis- 
posed of by a Hindu by a Will creating limited 
interest and the acquisition of interest by a female 
under Sec.14(1). None of these acquisitions arc 
capable of creating any difficulty. But the acquisi- 
tion in lieu of maintenance or arrears of mainte- 
nance and in any manner whatsoever, needs cluci- 
dation. Use of words in lieu of ‘arrears of appear 
to be significant. The legislature, as explained 
earlier, was aware of absolute power of Hindu to 
bequeath his property. But this right did not cxist 


in joint family property or in various other prop- 
erties under Customary law. That has not been 
specifically recognised by Sec.30. A Hindu can 
bequeath his interest even in joint Hindu prop- 
erty. But what isits cffecton the right of his Widow 
if the testator gives only right of maintenance? 
Can it be said to be in licu of maintenance? The 
answer is simple. The Legislature then would have 
used the words ‘for maintenance’ and not instead 
of ‘orin lieu of maintenance’. That could not have 
been the purpose. Under the Act, a female unlike 
customary law isan heir. She inherits the property 
in her own right. The expression ‘in licu of main- 
tenance’ or ‘arrcars Of maintenance’ would then 
become inapplicable. Apart from it, a right of 
maintenance under a Will after 1956 would fall 
under Sub-sce.(2) as it would be creation of right 
for the first time and not in recogniuon of pre- 
existing right. Even the expression in any manner 
whatsoever’ cannot be ofany help for deciding the 
rightand interest of female Hindu acquired under 
a Will. The expression is no doubt very wide but its 
width.bc extended to those acquisitions which are 
specifically dealt with by Sub-sce.(2). Its opera- 
tion has to be confined to such an acquisition 
which is not covered by Sub-scec.(2) orofany ofthe 
Clauses of theexplanation. It 1s truc thal the expla- 
nation is not exhaustive as is clear from the usc of 
the word ‘includes’ but its ambit cannot be stretched 
so as to nullify the cffect of Sub-scc.(2). A reading 
of the two sub-scctions together indicates that 
even though the law was revoluuionised and a 
female Hindu was made an absolute owner in 
respect of any property acquired by her cither 
before oraltcr the datcof enforcement of the Act, 
yct, the law did not intend to confer a higher and 
better right than what was enjoyed by a male 
Hindu trespasser or a female Hindu who cannot 
establish any right in the property of which she was 
possessed could not acquire any right. It necessar- 
ily follows that the possession must be founded on 
some basis which may be acceptable in law and the 
right that she acquires under Scc.14 depends on 
the nature of possession she enjoyed over the 
property. Consequently, if a female Hindu ac- 
quires possession after the enforcement of the 
Succession Act and that possession was traccable 
toan instrument or adocument described in Sub- 
sec.(2), then she could not get higher right than 
what is stipulated in the document itself. The 
purpose and the legislative intention which 
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surfaces from a combined reading of the two sub- 
sections is that itattempts to remove the disability 
which was imposed by the customary Hindu Law 
on acquisition of rights by a female Hindu, but it 
does not enlarge or enhance the right which she 
gets under a Will giving her a limited estate under 
Sec.30 of the Act. [Para. 12] 
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The Judgment of the Court was delivered by 
Sahai, J.: Does the life estate of a widow under a 
will executed in 1941 gets enlarged into an abso- 
lute estate under Sec.14(1) of the Hindu Succes- 
sion Act, 1956 (in brief ‘the Act’) if the succession 
opened after death of the testator in 1958 is the 
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question of law that arises for consideration in this 
appeal directed against the judgment and order ol 
the Bombay High Court (Nagpur Bench). 

2. How the dispute arose may be narrated, in bricf 
to determine if the High Court committed any 
error oñ iaw in setting aside the concurrent orders 
passed by the two courts below dismissing the suit- 
of the plaintiff respondent for declaration of title 
and recovery of possession. It has been found and 
is not disputcd that the last male holder had two 
wives. He exccutcd a will of his property in 1941 
giving onc-half share to cach of his wives ull their 
life and the respondent, the only daughter, was to 
be ultimate bencficiary. The testator dicd in 1958. 
The next to dic in 1966 was onc of his wives, the 
stepmother of the plaintiff, But, few months bc- 
forc her death, she had executed a will in favour of ` 
the delendant- appellant, a complete stranger to 
family allegedly her domestic servant. It is the 
validity of this will, basically, which has been sub- 
ject-matter of dispute. According to the respon- 
dent, the will was invalid as her mother having 
rightof maintenance only, she had no right or utle 
which she could validly transfer by way of will in 
favour of the appellant. On pleadings of partics 
various issues were framed. It is not necessary to 
narrate them as the finding on the naturc of inter- 
est that the mother of the respondent had in the 
property, was recorded both by the trial court and 
first appellate court in her favour. It was held that 
her mother had life interest only. But the suit was 
dismissed as the life estate created undcr the will 
stood converted into absolute estate under Sec. 14(1) 
of the Act as it was in recognition of pre-existing 
right. The High Court did not agree with this and 
held that the widow could not get larger interest 
than that was intended by the testator. Thus exc- 
cution of the will by the last male holder in 1941, 
grant of life interest to the two wives, vesting of 
property ultimately in the daughter, death of ics- 
tatorin 1958 his wife whose share is now in dispute 
in 1966 and bequcathing of the property by her in 
favour of the appellant few months before her 
death are facts which have been found to have 
been proved by all thecourts. The difference arose 
between the High Courtand the two courts below 
on applicability of the law only. 

3. What, therefore, falls for consideration is if the 
testamentary disposition of property by a male 
Hindu by a will which comes into operation after 
1956, creating life interest in favour of his widow, 
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subsists as such after his death or she becomes an 
absolute owner by operation of Sub-sec.(1) of 
Sec.14 read with the explanation. In other words, 
what is the dichotomy between two sub-sections 
of Sec.14 which forms the bedrock of revolution- 
ary changes brought out in Hindu Law of Succes- 
sion in 1956. The Act was one out of the series of 
legislationsenacted in 1956 effecting far-reaching 
changes in the customary Hindu Law. It undid the 
social injustice to which the females were sub- 
jected for centuries by equating them with males 
in matters of inheritance succession and disposi- 
tion of property. The Act confers rights of inheri- 
tance and sweeps away the traditional limitations 
on powers of females on disposition of property 
etc. Which were regarded under the Hindu Lawas 
iņherent in her estate S.S.Munna Lal v. S.S.Raj 
Kumar, ALR. 1962 S.C. 1493: (1962)3 S.C.R. (Supp. ) 
418. They too became, a stock of descent Kala- 
watibaiv. Soiryabai, A.I.R. 1991 S.C. 1581: (1991 )3 
SCC 410. A female Hindu who, except for stridhan 
property, wasa limited owner became an absolute 
owner under Sec.14 of the Act. The section not 
only removed the disability from which a female 
suffered in acquiring and holding property, but it 
converted any estate held by her on the date of 
commencement of the Act from limited or re- 
stricted estate to an absolute estate or full owner- 
ship. See: S.S.Munna Lal. S.S.Raj Kumar and Bai 
Vajia v. Thakorbhai Chelabhai, (1979)3 S.C.C. 
300. In Thota Sesharathamma v. Thota Manikamma, 
(1991)4S.C.C. 312, itwas observed that Sec.14(1) 
was used as a tool to undo past injustice to elevate 
her to equal status with dignity of person on par 
with man. In Kalawatibai, it was observed that this, 
section was a step forward towards social amelio- 
ration of women who had been subjected to gross 
discrimination in matter of inheritance. 
4. Even though the Act purports to codify the law 
telating to intestate succession yet to become a 
complete code it purports to deal with testamen- 
tary succession as well. Sec.30 which is the lone 
section in ‘Chapter III dealing with testamentary 
succession codifies the law which had been judi- 
cially expounded. It has further effected far-reach- 
ing changes in customary law in this regard. It 
extends operation of the facts now, even to 
coparcenary property and property dealt by cus- 
tomary law mentioned in the explanation appended 
to Sec.30. The section reads as under: 

“30. Testamentary succession: Any Hindu may 


SC 12 


dispose of by will or other testamentary dispo- 
sition any property, which is capable of being 
so disposed of by him, in accordance with the 
provisions of the Indian Succession Act, 1925 
orany other law for the time being in force and 
applicable to Hindus. 
Explanation: The interest ofa male Hindu ina 
Mitakshara coparcenary property or the inter- 
est of a member of a tarwad, tavazhi, illom, 
Kutumba or Kavaru in the property of the 
tarwad, tavazhi, illom, Kutumba or Kavaru shall, 
notwithstanding anything containcd in this Act, 
or any other law for the time being in force, be 
deemed to be property capable of being dis- 
posed of by him or her within the meaning of 
this section.” 
5. It may not be out of place to mention at this 
stage how the law on testamentary disposition by 
a Hindu had been settled by the decisions ren- 
dered by the Privy Council. In Sreemutry Soorjee- 
money Dossey v. Denobundoo Mullick, (1862)1 
M.I.A. 123, it was held: 
“Whatever may have formerly been consid- 
ered thestate of that lawas to the testamentary 
power of Hindoss over their property, that 
power has now long been recognised, and must 
be considered as completcly established.” 
It was reiterated in Baboo Beer Pertab Sahee v. 
Maharajah Rajender Pertab Sahee, (1867)12 LA. 1, 
37:9 W.R. 15 and it was observed: 
“Tt is too late contend that, because the ancient 
Hindoo Treatises make no mention of wills, a 
Hindoo cannot make a testamentary disposi- 
tion of his property. Decided cases, too numer- 
ous`to be now questioned, have determined 
that the testamentary powcr exists, and may be 
exercised, at least within the limits which the 
law prescribes for alienation, by gift inter vi- 
vos.” 
The right and power of a Hindu to create limited 
estate or.restricted estate and its extent was recog- 


‘nised in Jatindra Mohan Tagore v. Ganendra Mohan 


Tagore, (1972)9 Beng L.R. 377. It was observed: 
“The law of wills among Hindus is analogous 
to the Jaw of gifts; and even if wills arc not 
universally to be regarded in all respects as 
gifts to take effect upon death, they are gener- 
allyso to be regarded as to be regarded as to the 
property which they can transfer and the per- 
sons to whom it can be transferred. There is no 
reason why a Hindu should not, by will, create 
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an estate for life.” 

6. The wide and large power of a Hindu to be- 
queath a property to anyone as it existed before 
the Act came into force and determine the nature 
ofan estate that could be created by him has, thus, 
now been statutorily recognised. The language is 
clear and explicit. It creates absolute power in a 
Hindu to dispose of his property by will. The 
section does not impose any restriction, express or 
implied, except that he should be capable of dis- 
posing of such property. The use of expansive 
language made wider by explanation leaves no 
room for doubt that the legislature unmistakably 
intended that any property disposed of by will by a 
Hindu who is capable of disposing of such prop- 
erty shall be subject to restrictions and conditions 
imposed by the testator himself in the will. 

7.Law being thus and power ofa Hindu to dispose 
ofhis property being absolute including the right 
to create limited or restricted estate in favour ofa 
female the question is, does she takea life interest 
or she becomes an absolute owner by virtue of 
operation of Sec.14 of the Act in respect of prop- 
erty which comes into her possession on death of 
the testator after 1956? Will under Indian Succes- 
sion Act, which applies to Hindu Succession Act, 
as well operates from the date of death of testator 


since on the date the last male holder died the Act 


applied the testamentary disposition made by him 
was governed by Chapter III of the Act. To this 
extent there can be no dispute. But when he died 
and the property came into possession of his widow 
the question is what right she got absolute under 
Sec,14(1) or limited under the will by operation of 
Sec.14(2) of the Act. The purpose and objective of 
Section 14 has been explained earlier. Its reach, 
too is very wide. In V. Tulasamma v. Shesha Reddy, 
(1977)3 S.C.C. 99, itwas held that the explanation 
appended to the section enlarges its ambit further 
by expanding the meaning of word ‘property’ to 
include both movable and immovable properties 
acquired by a female Hindu in any of the manner 
mentioned therein. Thus any property possessed 
by a female Hindu if it is covered in Sub-sec.(1) 
then by operation of law she becomes absolute 
owner of it. The meaning of the words possessed 
and any property was explained to have been used 


in wide and broad sense as including whatever the- 


‘kind of property’ and possessed either actually or 
constructively or in any form recognized by law. 


The wide and extensive meaning to advance social, 
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purpose of Tegislation was recognised as far back 
as 1962 in S.S.Munna Lal case, AIR. 1962 S.C. 
1493: (1962)3S.C.R. (Supp.) 418 was reiterated in 
Mangal Singh v. Shrimati Ratno, A.I.R. 1967 S.C. 
1785: (1967)3 S.C.R. 454 reaffirmed in, Seth Badri 
Prasad v. Kanso Devi, ALR. 1970 S.C. 1963: (1969)2 
S.C.C. 586, advanced further in Tulasamma case 
and has not been deviated since then. Fasal Ali, J. 
in Tulasamma deduced following principles in 
this regard: 
“In the light of the above decisions of this 
Court the following principles appear to be 
clear- 
(1) that the provisions of Sec.14 of the 1956 
Act must be liberally construed in order to 
advance the object of the Act which is to en- 
large the limited interest possessed by a Hindu 
widow which was in consonance with thd chang- 
ing temper of the times: 
(2) it is manifestly clear that Sub-sec.(2) of 
Sec.14 does not refer to any transfer which 
merely recognises a pre-existing right without 
creating or conferring a new titlc on the widow. 
This was clearly held by this Court in Badri 
Prasad case, A.IR. 1970 S.C. 1963: (1969)2 
S.C.C. 586. 
(3) that the Act of 1956 has made revolution- 
ary and far-reacing changes in the Hindu soci- 
ety and every attempt should be made to carry 
out thespirit of the Act which has undoubtedly 
supplied a iong felt and tried to do away with 
the invidious distinction between a Hindu male 
and female in matters of intestate succession. 
(4) that Sub-sec.(2) of Sec.14 is merely a pro- 
viso to Sub-sec.(1) of Sec.14 and has to be 
interpreted as a proviso and nol ina mannerso 
as to destroy the effect of the main provision.” 
8. Out of these, the two principles which need be 
explained are two and four as it is erronéous 
understanding about the concept of pre-existing 
right which led the two courts below in dismissing 
Suit, and furnished foundation of vehement sub- 
mission advanced in this Court. Why was the 
concept of pre-existing right evolved? How far it 
applies? To appreciate, brief facts of thal case are 
necessary to be mentioned. Tulasamma was a 
widow. She filed a claim for maintenance as her 
husband had died as a member of the Joint Hindu 
Family. In ended ultimately by way of compro- 
mise. The property was given to her for mainte- 
nance with limited interest that she would not 
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have any power of alienation. And the property 
was to revert back. A decree was passed accord- 
ingly. Since the propérty was given to Tulasamma 
in lieu of her right to maintenance, she acquired it 
as provided by the explanation appended to Sub- 
sec.(1) of Sec.14. But this right she got under a 
decree of a court which prescribed a restricted 
estate. Therefore, the right and interest which she 
got fell under Sub-sec.(2) of Sec.14 as well. It 
obviously created an anomaly. It was, therefore, 
observed by Bhagwati, J.: 
“It is indeed unfortunate that though it be- 
came evident as far back as 1967 that Sub- 
secs.(1) and (2) of Sec.14 were presenting seri- 
ous difficulties of construction in cases where 
property was received by a Hindu female in 
lieu of maintenance and the instrument grant- 
ing such property prescribed a restricted estate 
for her in the property and divergence of judi- 
cial opinion was creating a situation which 
might well be described as chaotic, robbing the 
law of that modicum of certainty which it must 
always possess in order to guide the affairs of 
men, the legislature, for all these years, did not 
care to step in to remove the constructional 
dilemma facing the courts and adopted an 
attitude of indifference and inaction, untroubled 
and unmoved by the large number of case‘on 
this point encumbering the files of different 
courts in the country, when they simple expe- 
dient of an amendment, it could have silenced 
judicial conflict and put an end to needless 
litigation. This is a classic instance of a statu- 
tory provision which, by reason of its inapt 
draftsmanship has created endless confusion 
for litigants and proved a paradise for law- 
yers.” 
9. The court by interpretative process, thus, re- 
moved the anomaly arising out of ‘inapt drafting’ 
by contruing Sub-sec.(1) widely and reading Sub- 
sec.(2) as a proviso. But this wide meaning has to 
be so read as to be in conformity with Sec.30 and 
Sub-sec.(2) ` of Sec.14. Tulasamma case, (1977)3 
S.C.C. 99, was concerned with the right of maintc- 
nance granted to a widow in a decree. It became 
necessary, therefore, to evolve the principle of 
pre-existing right. That is if the maintenance was 
given in recognition of pre-existing right then 
such acquisition of property was taken out of Sub- 
$ec.(2) to promote the objective of Sec.14. But if 
that concept is extended to a well executed under 
Sec.30 it would militate against express provision 


in Sec.30 and Sub-sec.(2) of Scc.14. The right o 

maintenance explained a Tulasamma and reiter- 

ated in Bai Vajia case, (1979)3 S.C.C. 300, was the 

one recognised under cutomary Hindu Law tc 

maintain a widow, daughter-in-law, a mother as ¢ 

member of the joint family property. It would noi 

operate where a Hindu is bequeathing his prop- 
erty in exercise of his right under Sec.30 of the Act 

In G.Appaswami Chettiar v. R.Sarangapani Chet- 
tiar, A.I.R. 1978 S.C. 1051: (1978)3 S.C.C. 55: 
(1978)2 S.C.W.R. 58: (1978)3 S.C.R. 520, it was 
held by this Court that where a female got a life 
estate under a will executed by her father, she was 
not entitled to claim absolute rights under Sec.14(1° 
and her claim was covered by Sec.14(2). In Kothi 
Satyanarayana v. Galla Sithayya, A.I.R. 1987 S.C. 
353: (1986)4S.C.C. 760, a life estate created under 
a Deed of Settlement was held to be an instrument 
contemplated under Sub-sec.(2) and therefore, a 
female Hindu was held not to have acquired better 
right than what was given to her under the instru- 
ment. That the legislature was aware of the unre- 
stricted power of the Hindu to dispose of his 
property in any manner he considered proper 
subject to such restrictions as were Operating in 
any manner he considered proper subject to such 
restrictions as were operating in different schools 
is clear from Sub-sec.(2) of Sec.14. It does not 
curtail or erode the absolute estate which comes 
into operation by law but excludes from it specifi- 
cally the property acquired in the manner men- 
tioned thercin. That is if any property is acquired 
by a female Hindu as provided in Sub-scc.(2) then 
it would be beyond the purview of Sub-sec.(1). 
Reason for it was that the legislature never in- 
tended to confer larger estate on femalcs than on 
males. ifa Hindu could bequeath his property of 
which he was capable of and could create life 
interest or restricted estate for a male it would 
have been incongruous to create an absolute es- 
tate in favour of female. Sub-scc.(2) of Sec.14 was 
read as proviso or exception to Sub-sec.(1),so that 
it may impinge as little as possible on the broad 
sweep of the ameliorative provision contained in: 
Sub-sec.(1). In Tulasamma it was observed that, it 
cannot be construcd in a manner which would rob 
sub-section of its cfficacy and deprive a Hindu 
female of the protection sought to be given to her 
by Sub-sec.(1). True it is an exception to Sub- 
sec.(1) and should be read in sucha manner as not 
to rob Sub-sec.(1). of that modicum of certainty 
which it must always possess. Yct the field of 
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operation of the two sub-section is independent 
and separate. The legislature while obliterating 
the dark side of Hindu Law could not have in- 
tended to encroach upon right which existed under 
customary law and which it widened by adding 
explanation to Sec.30. 
10. Relainace was placed on Thota Sesharath- 
amma v. Thota Manikamma, (1991)4 S.C.C. 312, 
and it was urged that in this case the right created 
in favour ofa female under a will was held to have 
become absolute under Sub-sec.(1). It is not nec- 
essary to examine this decision as it was a case in 
which the testator died before the Hindu Succes- 
sion Act came into force and the widow was in 
possession as limited owner and her rights ma- 
tured into absolute by operation of law. Nor is it 
necessary to consider if the ratio in Karmiv. Amru, 
(1972)4 S.C.C. 86, was rightly observed to be of 
doubtful authority by the Bench in Thota Seshara- 
thama since the succession in present case opened 
after 1956. 
11. Acquisition of property under a will is not 
mentioned under Sub-sec.(1) It squarely falls under 
Sub-sec.(2). Would it make any difference if the 
testator after coming into force of the Act creates 
a restricted estate and provides for maintenance 
under the will? Can it be said to fall under any of 
the clauses mentioned in the explanation appended 
to Sub-sec.(1). 
12. Sec.14 reads as under: 
“14. Property of a female Hindu to be her abso- 
lute property: (1) Any property possessed by a 
female Hindu, whether acquired before or after 
the commencement ofthis Act, shall be held by 
her as full owner thereof and not as a limited 
owner, 
Explanation: In this sub-section, ‘property’ 
includes both movable and immovable prop- 
erty acquired by a female Hindu by inheritance 
or devise, or at a partition or in lieu of mainte- 
nance or arrears of maintenance or by gift from 
any person,¥ ‘hethera relative or not, before, at 
or after her marriage, or by her own skill or 
exertion, or by purchase or by prescription, or 
in any manner whatsoever, and also any such 
property held by her as stridhan immediately 
before the commencement of this Act. 
(2) Nothing contained in Sub-sec.(1) shall to 
any property acquired by way of gift or under a 
will or any other instrument or under a decree 
or order of a civil court or under an award 


[1994 
where the terms of the gift, will or other instru- 
ment or the decree, order or award precribe a 
restricted estate in such property.” 

The explanation widens the ambit of Sub-sec.(1) 

and extends it to any acquisition mentioned in it 

and by the first part the operation of Sub-sec.(1) is 
extended to both moveable and immoveable prop- 
erties. The second part then enumeates the man- 
ner of acquisition. It includes inheritance and 
device; partition; in lieu of maintenance or arrears 
of maintenance; gift from any whether relation or 
not before, at or after her marriage; by her own 
skill or exertion; by purchase; by prescription; in 
any manner whatsoever; property held by her as 
stridhan immediately before the commencement 
of this Act. It does not include acquisition by will. 

That is in conformity with Sec.30 of the Act. 

Otherwise it would have given rise to conflict 

between the property disposed of hy a Hindu bya 

willcreating limited interest and the acquisition of 
interest by a female under Sec.14(1). None of 
these acquisitions are capable of creating any dif- 
ficulty. But the acquisition in lieu of maintenance 
or arrears of maintenance and in any manncr 
whatsover needs elucidation. Use of words ‘in licu 
of or arrears of appear to be significant. The 
legislature as explained earlier was aware of abso- 
lute power of a Hindu to bequeath his property. 

But this right did not exist in joint family property 

or in various other properties under customary 

law. That has now been specifically recognised by 

Sec.30. A Hindu can bequeath his interest even in 

joint Hindu property. But what is its effect on the 

right of his widow if the testator gives only right of 
maintenance. Can it be said to be in licu of main- 
tenance. The answer is simple. The legislature 
then would have used the words, for maintenance 
and not instead of or in licu of maintenance. That 
could not have been the purpose. Under the Act, 

a female unlike customary law is an heir. She 

inheirts the property in hér own right. The expres- 

sion in lieu of maintenance or arrears of mainte- 
nance would thus become inapplicable. Apart 
from it a right of maintenance under a will after 

1956 would fall under Sub-sec.(2) as even on ra- 


_ tionin Tulasammait would beercation of right for 


the first time and notin recognition of pre-existing 
right. Even the expression in any manner whatso- 
ever cannot be of any help for deciding the right 
and interest of a female Hindu acquired under a 
Will. The expression is no doubt very wide but its 
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width cannot be extended to those acquisitions 
which are specifically dealt with by Sub-sec.(2). Its 
operation has to be confined to such an acquisi- 
tion which is not covered by Sub-sec.(2) or any of 
the clauses of the explanation. It is true that the 
explanation is not exhaustive as is clear from the 
use of the word ‘includes’ but its ambit cannot be 
stretched so as to nullify the effect of Sub-sec.(2). 
A reading of the two sub-sections together indi- 
cates that even though the law was revolutionized 
and a female Hindu was made an absolute owner 
in respect of any property acquired by her either 
before or after the date of enforcement of the Act 
yet the law did not intend to confer a higher and 
better right than what was enjoyed by a male 
Hindu. In Tulasamma case, (1977)3 S.C.C. 99. it 
was held by this Court that a female Hindu could 
acquire rights under Sec.14(1) only if she was 
possessed of the property and that possession was 
by some legal authority. To put it differently a 
trespasser or a female Hindu who cannotestablish 
any right in the property of which she was pos- 
sessed could not acquire any right. Eramma v. 
Verrupanna, A.I.R. 1966 S.C. 1879: (1966)2S.C.R. 
626: (1966) 1 S.C_A. 444: 1966 S.C.D. 554: (1966)1 
S.C.W.R. 834, Kuldip Singh v. Surain Singh, (1968)] 
An.L.T. 224: 1968 Punj L.R. 30: 1968 S.C.D. 881 
and Dindayal v. Rajaram, A.ILR. 1970 S.C. 1019: 
(1970)1S.C.C. 786: (1971) S.C.R. 298. It necessar- 
ily follows that the possession must be founded on 
some basis which may be acceptable in lawand the 
right that she acquires under Sec.14 depends on 
the nature of possession she enjoyed over the 
property. Consequently if a female Hindu acquires 
possession after the enforcement of the Succes- 
sion Act and that possession was traceable to an 
instrument or a document described in Sub-sec.(2) 
then she could not get higher right than what is 
Stipulated in the document itself. The purpose and 
the legislative intention which surfaces from a 
combined reading of the two sub-sections is that it 
attempts to remove the disability which was im- 
posed by the customary Hindu Law on acquisition 
ofrights by a female Hindu but it does not enlarge 
or enhance the right which she gets under a will 
giving her a limited estate under Scc.30 of the Act. 
13. For these reasons, the appeal fails and is dis- 
missd. But there shall be no order as to costs. 


B.S. ---- Appeal dismissed. 


IN THE SUPREME COURT OF INDIA. 


Present: M.N.Venkatachaliah, C.J. and S.Mohan, 
J. 


C.A.No.724 of 1994 14th February, 1994. 


Dr.A.Franklin Joscph „Appellant 


V. 
State of Tamil Nadu and others ... Respondents. 


Education - Admission to Post Graduate Course in 
Medical College - Four seats for Diploma in Diabe- 
tology - Seat-allotted to All India Quota not filled - 
Candidate next in waitng list not given seat, but 
candidate securing lesser marks in entrance exami- 
nation allotted the seat - Propriety. 

A candidate with a lesser percentage of marks of 
71.50% has becn preferred as against the appel- 
lant who had secured 76.75% marks. Equality is a 
laudable principle, but not to be used by the State 
at its whims and fancies. The stand of the State is 
wholly untenable. The appellant being the first in 
the waiting list having secured 76.75% marks would 
be legally entitled to admission in preference to 
Dr.Bala Murugan whose selection is clearly arbi- 
trary. The appellant should not be deprived of his 
legitimate due. [Para. 16] 
Cases referred to: 

Ajay Kumar Agrawal v. State of U.P., ALR. 1991 
S.C. 498, 502: (1991)1 S.C.C. 636,642. [Para. 15] 
Pradeep Jain v. Union of India, A.LR. 1984 S.C. 
1420: (1984)3 S.C.C. 654, 673. [Para. 15] 
C.Subramaniam, Senior Advocate- (Dr. Francies 
Julian and R.N.Keswani, with him), for Appellant. 
R.K Jain, Senior Advocate (P.R.Seetharaman, with 
him), for Respondents. 

The Judgment of the Court was delivered by 
Mohan, J.: Leave granted. 

2.The short facts of the case are as under: 

The appellant passed M.B.B.S., examination and 
was a registered practitioner. In August, 1992 
appellant sent application for the postgraduate 
course and postgraduate diploma course for the 
academic year 1992-93 pursuant to the advertisc- 
ment inviting applications by respondent 2. He 
applied for M.D. General Medicines and Diploma 
in Diabetology. He took the common entrance 
examination conducted by Director of Medical 
Examinations on September 6, 1992 and was placed 
in the waiting list at Serial No.2 for Diploma in 
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Diabetology having secured 76.75% marks. Out 
of total number of four seats for Diploma in 
Diabetology, one seat was allotted to All India 
quota, two were filled up in open quota on merit 
basis and the remaining one was filled from out of 
service candidates. One did not join the course oul 
of the seats filled up in open quota and therefore, 
waiting list serial No.1 was accommodated in the 
said vacancy. 

3. As the seat allotted to All India quota was not 
filled, the said seat was returned to the Statc 
Government. The appellant, therefore, on April 
6, 1993 sent a letter to respondent 3 to admit him 
in thesaid vacancy as he was the nextin the waiting 
list in accordance with the practice being followed 
by the respondent in the post. 

4. Since the appellant did not receive any reply 
from respondent 3 and he learnt that there were 
attempts to fill the said seat with another influen- 
tial candidate, he filed Writ Petition No.7597 of 
1993 before the Madras High Court on April 18, 
1993 seeking directions to the respondents to 
admit him in the Diploma in Diabetology course 
for 1992-93. 

5. In the counter-affidavit filed by the respondents 
on July 14, 1993, it was stated that they have filled 
the All India quota with a service candidate who 
had secured only 71.50% marks far below than 
that of the appellant who had secured 76.75 marks. 
6. Appellant filed rejoinder affidavit on July 31, 
1993 pointing out that the action of the respon- 
dents in allotting the All India quota which fell 
vacant to service candidate was arbitrary and was 
at variance from the practice being followed in 
other disciplines in the past years as well as during 
this academic year. It was also stated specifically 
that in the case of M.D. Pathology the vacancy 
caused by the All India quota not being filled up 
was allotted to the open quota only and not to the 
Service candidate and no 50 : 50 formula was 
followed there. 

7. Respondent 3 in his additional counter dated 
August 5, 1993 admitted the facts that the State 
Government had not framed any rule for filling up 
the seat falling vacant against the All India quota. 
The respondent also did not deny the specific 
allegations made in the rejoinder filed by the 
appellant that in the case of M.D. Pathology, no 50 
: 50 formula was followed. 

8. The Division Bench of the High Court by its 
order dated ‘August 6, 1993 dismissed the writ 
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petition upholding theallotment of thescat to the 
service candidate. l took the view thal the reser- 
vation should be 50: 50 between candidates from 
service as well as non-service categorics. When a 
seat had been allotted to a service candidate just Lo 
equalise the ratio, it could not be said that the 
action of the respondent was arbitrary or illegal. It 
is under these circumstances, the present appeal 
has come to be preferred. 

9. The learned Senior Counsel for the appellant 
Shri Siva Subramaniam would arguc that the 
appellant had secured 76.75 marks in thc entrance 
examination. He was the first in the waiting list. 
Therefore, he should have been allotted a scat 
which was surrendered to the State from All India 
quota. The State Government has, without any 
tules, arbitrarily allotted the scat to service candi- 
date who had secured only 71.50 marks which are 
far lower than that of the appellant. If merit alonc 
is to be the criterion for sclection, then allotment 
cannot be supported. Of course, ifa seat had been 
reserved fora particular category, the issue would 
have been different. But, therc was no such rescr- 
vation in the instant case. Therefore, it is submit- 
ted that the allotment to service candidate is arbi- 
trary. 

10. In the other discipline such as M.D. Pathology, 
aseat allotted to All India quota returned to State 
came to be filled by merit only. The same practice 
had been followed in this case as well. Out of ten 
seats allotted to M.D. Pathology, six scats includ- 
ing that of All India quota which fell vacant were 
allotted to merit candidates. Only four seats were 
allotted to service candidates. This was cited as an 
instance to show that the ratio of 50 : 50 was never 
followed. Merely because it suited the authoritics 
to apply this principle, it cannot be donc arbitrar- 
ily. In this casc, only one seal was reserved for 
service candidate that having been filled up by a 
service candidate; it cannot be stated that by appli- 
cation of 50: 50 rule again, it should be filled by a 
service candidate, more so, in the absence of any 
specific rules in this regard. 

11. The Icarned counsel appcaring for the State 
would submit that if really justice is to be done 
between service and non-service candidates, the 
application of the rule of 50: 50 could certainly be 
justified. Where already onc of the secats came to 
be allotted to service candidates out of four in 
order to cqualise the two non-scrvicc candidates, 
a second service candidate had been selected. 


II} Dr.A. Franklin Joseph v. State of Tamil Nadu (Mohan, J.) 
Therefore, the first in the waiting list regard to all selections. 
Dr.Balamurugan in the service quota was selected. 12. The following details would bring out the 
It was this practice which has been followed with factual controversy to the fore. 





“Diploma in Diabetology 


Total number of Seats : 3 
Allocation for merit quota (open) 
Allocation for service quota : 1 
Open quota 50% Seats - 2 
Selected candidates 
SLNo. E.E.No. Name of the candidate Marks 
1. the 262748 Dr.T.G.Srinivasan 79.04) 
2. : 352701 Dr.R. Venkataraman 78.50 
Service quota 50% Seat - I 
SLNo. E.E.No. Name of the candidate Marks 
1, 2551145 Dr.P. Dharmarajan 73.25 


The candidate Dr.R. Venkataraman, E.E.No.352701 in the open (merit) quota did not join the 
course. Hence, the vacancy was filled up by Dr. Nagarajan Bosc, E.E.No.252410 from the merit (open 
quota) waiting list No.1 (in the open quota) who securcd 78.25 marks. The details of wait-listed 
candidates operated in the merit (open quota) is as below: 

Waiting List Open Competition (Merit) 





Sl.No.  E.E.No. Name Sex S/P Community Marks 
1 252410 Dr.Nagarajan Bose M P BC 78,25 
2. 252537 Dr.Franklin Joseph M P BC 76.75 
3. 262635 Dr.S.Ravi M P FC 76.25 
4. 452264 Dr.R.Rangarajan M P FC 75.75 
5 252631 Dr.G.Sivakumar M P FC 75.25 





S-Service P-Privatc 
Thus, the following candidates joined the Diploma Course in Ene 
Open quota - 2 Seats 


1. 262748 Dr.T.G.Srinivasan 79.00 
2. 252410 Dr.Nagarajan Bose 78.25 
Service quota 

1. 251145 Dr.P.Dharmarajan, 73.25 


Subsequently one vacancy arose in the speciality in Diploma in Diabetology course consequent of 
the surrender of oneseat under All India quota by Director Gencral of Health Services to State. That 
vacancy was filled up by candidates from service quota in S.No.1 in the wait list of candidates viz. 
Dr.R.Balamurugan, (E.E.No.272150) who secured 71.50 marks. 

The following is the Service quota - waiting list 


SLNo.  E.E.No. Name Sex S/P Community Marks 
1. 272150 Dr.Balamurugan M S BC 71.50 
2. 262304 Dr.K.Sheik Anwar 

. Hussain M S BC 68.50 
3. 151061 Dr.T.A.Madecswaran M S BC 67.50 
4. 251303 Dr.Raja Gancsan M S BC — 67.25 
5. 231050 Dr.T.Pugazhendi M S BC 66.00" 
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f On the basis that the seat was surrendcred by 
pes Director General of Health Service to the 
tate was filled by the service candidate and thereby 
ratio 50 : 50 between service candidate and non- 
service candidate has been maintained, is the stand 
of the State. 
14. The appellant would argue that there are no 
rules’to this effect. The rule of 50 : 50 had been 
adopted as a matter of convenience. The question 
is which of the stand is correct. 
15. It is admitted by the learned counsel of the 
State of Tamil Nadu that no rules in this regard 
have been framed. Yet allocation must be in the 
ratio of 50: 50 as between service and non-service 
candidates since, the High Court ruled ona prior 
occasion that such a ratio should be applicd as it 
would be equitable. But it is equally admitted that 
such a principle was not adopted. As a matter of 
fact in the case of M.D, Pathology course 1992-93, 
the total number of seats were nine. Five seats 
were filled up by non-service candidates and four 
seats were given to service candidates. When the 
` seat allotted to All India quota was surrendered 
that was allotted to non-service candidate. Why 
the same principle was not adopted in the case of 
the course in question namely Diploma in Diabe- 
tology the State is hard put to explain. This shows 
the State is taking umbrage under the ruling of the 
High Court whenever it suits the State. Thercfore, 
there is every justification for the appellant to 
complain that the principle is used more as con- 
venience than to bring quality between service and 
non-service candidates. This should never be so, 
What is the result of the State action Merit is the 
casuality. At this juncture, we may usefully refer to 
the observations of this Court made in Ajay Kumar 
Agrawal v. State of U.P., A.I.R. 1991 S.C. 498, 502: 
(I991)1 S.C.C. 636, 642: 
“This is a specialised study and being Post- 
graduate course in the Medical Faculty the 
most eligible and qualified students should 
have access to the courses for the ultimate 
social good. Im the main case Pradeep Jain v. 
Union of India, A.LR. 1984 S.C. 1420: (1984)3 
S.C.C. 654, 673, of the reports this Court said: 
‘The philosophy and pragmatism of universal 
excellence through equality of opportunity for 
education and advancement across the nation 
is part of our founding faith and constitutional 
creed. The effort must, therefore, always be to 
select the best most meritorious students for 
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admission to technical institutions and medi- 
cal colleges by providing equal opportunity to 
all citizens in the country....... Moreover it would * 
be against national intcrest toadmitin medical 
colleges or other institutions giving instruc- 
tion in specialities, less meritorious students 
when more meritorious students are avail- 
ablc......” 

16. A candidate with a lesser percentage of marks 

of 71.50 has been preferred as against the appel- 

lant who had secured 76.75% marks. Equality is a 

laudable principle but to be uscd bythe State at its 

whimsand fancics. The stand of the State is wholly 
untenable. The appellant being the first in the 
wailing list having secured 76.73% marks would 
be legally entitled to admission in preference to 

Dr.Balamurugan whose sclection 1s clearly arbi- 

trary. The State has adopted the principle of “Show 

me the man will show you the law”. The appellant 
should not be deprived of his Icgitimate duc. 

Therefore, it is hereby directed that the Statc- 

respondent shall admit.the appellant within two 

weeks from today since the academic year had 
commenced and thecourscis in progress. The civil 
appeal will stand allowed with costs. 

17. Before we part with the casc, we would like to 

emphasise the desirability of making rules as tof 

the proportion of allotment between service and * 

non-service candidates, thereby avoiding accusa- 

tion of arbitrariness from the next academic yeur 
onwards. 


B.S. =-=- Appeal allowed. 


